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have  since  been  heard  and  determined  by  the  First  Vice  Chancellor. 
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GROOM  V,  STINTON. 


Decree^  Inrolment  of — Caveat — Petition 
of  Appeal — Service. 

Service  of  the  order  for  setting  down  an 
appeal  it  necessary  to  stop  the  inrolment  of 
a  decree. 

Where  a  decree  had  been  inrolled  after 
the  defendant  had  presented  a  petition  of 
appeal,  and  had  obtained  the  usual  fiat 
of  the  Lord  Chancellor  for  the  re-hear^ 
ing,  and  had  left  the  petition  with  the  regis^ 
trar  to  have  the  order  drawn  up,  and  paid 
the  deposit,  and  had  informed  the  plaintiff^s 
solicitor  of  all  these  circumstances,  but  had 
not  obtained  the  order  from  the  registrar  and 
served  it  on  the  plaintiff  ^s  solicitor,  a  motion 
to  vacate  the  inrolment  was  refused,  although 
the  inrolment  had  taken  place  a  few  hours 
onlg  before  notice  was  served  of  the  order 
for  re-hearing. 

In  this  case  an  application  was  made  to 
the  Court  to  vacate  the  inrolment  of  a  de- 
cree, under  the  following  circumstances  : — 
The  decree,  which  had  been  made  by  the 
Vice  Chancellor  of  England,  was  left  for 
inrolment  on  the  7th  of  July  1847 ;  and  on 
the  same  day  notice  was  given  to  the  de- 
fendant that  the  decree  was  left  for  inrol- 
ment* The  defendant  had  previously  en- 
tered a  caveat  against  the  inrolment  of  the 
decree,  and  he  was,  therefore,  entitled  to 
New  Sbries,  XVIL^-Ceiaiic. 


present  a  petition  of  re-hearing  any  time 
before  the  expiration  of  twenty -eight  days 
from  the  d^y  on  which  he  received  notice 
that  the  decree  had  been  left  for  inrolment. 
Those  twenty-eight  days  expired  on  the  5  th 
of  August. 

On  the  2nd  of  August  the  defendant  left 
a  petition  of  appeal  with  the  Lord  Chan- 
cellor's secretary,  and  on  the  same  day  the 
fiat  for  setting  down  the  appeal  to  be  heard 
was  signed  by  the  Lord  Chancellor.  On 
the  Srd  of  August  the  defendant  obtained 
the  petition,  as  answered,  from  the  secretary, 
and  on  the  following  day  it  was  left  with 
the  registrar,  and  the  20/.  deposit  was  duly 
made. 

The  order  was  drawn  up  on  the  following 
day,  the  5th  of  August,  and  was  signed  by 
the  Lord  Chancellor  between  11  and  12 
o'clock :  but  earlier  on  that  day,  namely, 
about  9  o'clock,  the  defendant's  solicitor 
sent  a  letter  to  the  plaintiff's  solicitor,  in- 
forming him  of  the  steps  which  had  been 
taken  respecting  the  petition  of  appeal,  and 
that  the  order  would  be  served  upon  him 
in  the  course  of  the  day.  The  order  was 
shortly  afterwards  obtained  from  the  regis- 
trar, and  was  served  upon  the  plaintifi's 
solicitor  about  12  o'clock.  The  plaintiff's 
solicitor  had,  however,  inrolled  the  decree 
between  the  time  at  which  he  received  the 
letter  from  the  defendant's  solicitor,  stating 
that  the  order  would  be  served  that  day, 
and  the  time  at  which  the  service  of  the 
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order  was  actaally  made ;  and  the  question 
was,  whether,  under  these  circumstances, 
the  inrolment  ought  to  he  vacated. 

Mr,  Rolt  and  Mr,  Terrell,  in  support  of 
the  motion,  contended,  that  if  the  defendant 
presented  a  petition  of  re-hearing  before 
the  expiration  of  the  twenty-eight  days 
which  were  allowed,  that  was  sufficient  to 
stop  the  inrolment  But  here  the  defen- 
dant had  obtained  the  order  the  day  before 
the  twenty-eight  days  expired,  and  the 
question  was  raised  solely  in  consequence 
of  the  registrar  being  unable  to  draw  up  the 
order  on  the  day  on  which  it  was  left  with 
him — Robinson  v.  Newdick  (1). 

Mr.  J,  Parker  and  Mr.  Amphlett^  for  the 
plaintiff,  insisted,  that  to  stop  the  inrol- 
ment of  a  decree,  the  appeal  must  be  set 
down,  and  the  order  for  setting  it  down 
served  upon  the  other  party — Dearman  v. 
Wyeh  (2),  Stevens  v.  Guppy  (3).  The  de- 
fendant was  not  bound  by  any  of  the  pro- 
ceedings which  he  had  taken:  he  might 
have  declined  to  proceed  further,  but  if  he 
had  got  the  order  drawn  up,  and  had  served 
it,  the  other  party  might  Uien  come  to  the 
Court,  and  ask  to  have  the  appeal  disposed 
of;  and  the  Court  did  not  extend  its  in- 
dulgence, in  matters  of  inrolment,  to  cases 
of  mistake—  WardU  v.  Carter  (4).  They 
also  cited  Barnes  v.  Wilson  (5). 

Mr.  Rolt  replied. 

Nov.  8. — The  Lord  Chancellor. — I 
have  looked  at  the  cases  which  were  re- 
ferred to  yesterday,  and  there  seems  to  me 
no  doubt  whatever  as  to  the  practice  in  such 
a  case  as  that  which  is  now  before  me.  The 
first  case  mentioned  was  that  of  Robinson  v. 
Newdick,  in  which  there  were  three  points 
made :  the  first  of  which  was  doubtful,  and 
has  some  reference  to  the  present  case ;  but 
the  other  two  were  free  from  all  doubt. 
Lord  £ldon*s  decision  therefore  on  those 
points  which  were  perfectly  clear,  would 
stand  good  without  any  reference  to  the 
doubt  now  raised.  The  reporter,  however, 
makes  him  say,  "  upon  aU  these  grounds 

(1)  8  Mer.  13. 

(2 )  4  MjL  &  Cr.  550 ;  a.  e.  9  Law  J.  Rep.  (N.i.) 
Chano.  76. 

(3)  Turn.  &  Ruse.  178. 

(4)  1  Myl.  &  Cr.  288  ;  a.  c.  5  Law  J.  Rep.  (n.8.) 
Cbanc.  224. 

(6;  1  Rum.  &  Mjl.486. 


I  think  that  the  defendants  are  right."  The 
other  cases  shew  that  there  was  one  point 
which  led  to  his  decision,  without  reference 
to  the  other  two,  and  it  is  quite  clear  that 
whatever  was  his  opinion  for  the  moment  in 
Robinson  v.  Newdick,  it  was  not  necessary 
for  him  to  decide  the  point,  and  therefore 
any  expression  which  fell  from  him  respect- 
ing it  was  not  necessary  for  his  decision. 
In  Stevens  v.  Guppy,  however,  the  point 
was  distinctly  raised ;  and  Lord  Eldon  did 
actually  decide  on  a  ground  quite  incon- 
sistent with  the  observation  which  was 
imputed  to  him,  no  doubt  erroneously,  in 
Robinson  v.  Newdick.  In  Stevens  v.  Guppy 
the  petition  of  appeal  was  presented  on 
the  6th  of  December,  and  the  order  on  the 
petition  for  rehearing  was  signed  on  the 
7th  of  December,  but  was  not  served  till 
the  12th.  On  the  10th  the  inrolment  took 
place;  therefore  the  inrolment  took  place 
after  signing  the  order  for  re-hearing  and 
before  service.  Lord  Eldon  however  assumed 
the  inrolment  to  be  good,  but  he  set  it  aside 
on  the  ground  of  the  conduct  of  the  parties. 
There  is,  therefore,  in  fact,  an  express  de- 
cision that  to  perfect  the  order  for  rehearing 
and  to  defeat  the  inrolment,  the  order  shall 
not  only  be  signed,  but  served.  But  all 
these  cases  came  to  my  consideration  in  the 
case  of  Dearman  v.  Wych;  I  reviewed  those 
decisions,  and  I  distinctly  expressed  my 
opinion  that  service  of  the  order  was  essential. 
The  present  party  has  a  right  to  call  on  me 
to  review  that  decision ;  but  he  has  not 
satisfied  me  that  I  came  to  a  wrong  con- 
clusion. I  am  quite  satisfied  with  Robinson 
V.  Newdick :  and  I  think  this  application  to 
vacate  the  inrolment  has  no  foundation,  and 
the  inrolment  must  be  held  good. 


M 

Nov 


.R.    \ 
V.6.  / 


GLOVER  V.   ROGERS  AND  OTHERS. 


Dismissal  of  Bill — Assignment  of  Interest 
— Disclaimer —  Costs, 

The  defendants  to  a  bill,  by  their  answer, 
alleged  that  they  had  assigned  whatever  in^ 
terest  they  had  in  the  subject-matter  of  the 
suit  to  a  third  party,  and  disclaimed.  The 
plaintiff  then  amended  his  bill  by  making 
the  assignee  a  party,  who  by  his  answer 
admitted  the  assignment,  and  claimed  the  tn- 
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ierest  transmitted  to  him  by  the  assignment, 
A  replication  was  filed  to  both  answers^  but 
no  evidence  was  entered  into  on  either  side 
to  prove  the  assignment : — Held^  that  the 
bm  must  be  dismissed^  with  costs  against 
the  disclaiming  defendants. 

This  was  a  supplemental  suit  against  the 
assignees  of  one  of  the  defendants  to  the 
original  suit,  who  had  become  bankrupt. 
The  assignees  put  in  their  answer,  stating 
that  before  the  filing  of  the  supplemental  bill 
they  had  re-assigned  to  the  bankrupt  (who 
bad  obtained  his  certificate)  all  their  estate 
and  interest  in  the  matters  in  question, 
which  passed  to  them  under  the  bankruptcy, 
and  that  they  disclaimed  all  interest  in  the 
subject-matter  of  the  suit.  The  plaintiff 
then  amended  the  bill,  and  made  the  origijnal 
defendant  a  party,  who,  by  his  answer, 
admitted  the  re-assignment  by  the  assig- 
nees, and  claimed  the  interest  which  had 
vested  in  them  under  the  bankruptcy.  The 
plaintiff  replied  to  both  answers,  but  no 
CTidence  was  gone  into  on  either  side,  and 
the  cause  now  came  on  for  hearing. 

Mr.  Heathfield,  for  the  plaintiff,  desired 
to  have  the  ordinary  supplemental  decree. 

Mr,  Roxburgh,  for  the  defendants,  the 
assignees,  submitted  that  the  bill  as  against 
them  ought  to  be  dismissed,  with  costs, — 
the  bill  having  been  filed  against  them  as 
parties  who  once  had  an  interest  in  the 
subject-matter  of  the  suit,  but  who  had 
parted  with  that  interest  previously  to  the 
^ing  of  the  bill,  and  who,  by  their  answer, 
fully  disclaimed  —  Tipping  v.  Power  {\), 
It  was  also  urged  for  the  defendants  that 
the  plaintiff,  by  replying  to  the  answer  of 
the  defendants  who  had  properly  and  fully 
disclaimed,  had,  under  any  circumstances, 
rendered  himself  liable  to  pay  their  costs — 
WyatVsPrac,  Reg,  176,  H^illiams  v.  Long- 
fellow (2). 

Mr,  Heathfleldf  in  reply,  submitted  that 
the  defendants,  not  having  gone  into  any 
evidence  to  prove  the  re-assignment  by 
them,  the  plaintiff  could  not,  at  that  mo- 
ment, know  that  such  an  assignment  as  that 
which  was  alleged  had  ever  been,  in  fact, 
executed ;  that  upon  a  motion  being  made 
in  the  suit,  by  the  plaintiff,  for  the  produc- 

(1)  1  Hare,  408  i  t.  c.    U  Law  J.  Rep.  (n.b.) 
Chanc  257. 

(2)  S  Atk.  582. 


tion  of  the  deed,  it  was  not  forthcoming,  but 
alleged  to  have  been  lost ;  and  under  these 
circumstances  the  defendants  were  not  enti- 
tled to  their  costs,  in  case  the  Court  should 
think  the  bill  ought  now  to  be  dismissed 
against  them. 

The  Master  of  the  Rolls. — In  this 
case  the  bill  was  filed,  in  the  first  instance, 
against  parties  who,  at  one  time,  had  an 
interest  in  the  matters  in  question.  The 
defendants  put  in  their  answer,  alleging^ 
that  they  had  assigned  whatever  interest 
they  had  to  a  third  party,  and  disclaimed. 
It  might  possibly  not  have  been  thought 
prudent  at  that  time  to  dismiss  the  bill 
against  those  defendants,  either  with  or 
without  costs.  However,  the  plain  tiff  amends 
his  bill,  making  the  assignee  of  that  inter- 
est a  party,  who  put  in  his  answer  admitting 
the  assignment  and  claiming  the  interest. 
The  plaintiff  then  replies  to  both  answers, 
and  now  contends  that  the  defendants  as- 
signing ought  to  have  gone  into  evidence 
to  prove  the  assignment.  But  can  it  be 
said  that  a  defendant  is  to  go  into  evidence 
to  prove  that  he  has  no  interest :  for  that  is 
the  effect  of  the  proposition  contended  for  on 
behalf  of  the  plaintiff?  I  think  not.  The 
bill  must,  therefore,  be  dismissed  as  against 
the  defendants  disclaiming,  with  costs. 


K.  BaucE,  V.C.I 

Nov.  12,  13.     /     HOBINSON  r.  BELL. 

Limited  Administration — Creditors*  Suit, 

A,  covenanted  with  a  person  to  pay  6001, 
for  the  benefit  of  J,  and  R,  and  afterwards 
died.  In  order  to  obtain  payment  of  that 
sum  a  suit  was  instituted  by  J,  and  R.  against 
the  devisees  of  the  real  estate  of  A^  and 
against  /),  who  was  the  personal  represent 
tative  of  the  covenantee,  and  who  had  also 
procured  a  grant  of  letters  of  administration 
to  the  effects  of  A,  limited  for  the  purposes  of 
this  suit.  The  objection,  that  there  was  not 
a  sufficient  representation  to  the  estate  of  A. 
was  held  good :  the  Court  being  of  opinion 
that  general  letters  of  administration  might 
have  been  procured  by  the  plaintiffs. 

By  an  indenture,  dated  the  16th  of  March 
1814,  Alexander  Tiplady  covenanted  with 
Bryan  Robinson,  his  executors  and  admi- 
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nistrators,  that  he,  Alexander  Tiplady,  in 
consideration  of  the  fortune  he  had  received 
with  his  wife,  Jane  Tiplady,  would  pay  to 
Bryan  Rohinson,  his  executors  and  admi-> 
nistntors,  within  twelve  months  after  the 
decease  of  Jane  Tiplady,  the  sum  of  5002., 
in  trust  for  John  Robinson  and  Stephen 
Robinson,  the  children  of  Jane  Tiplady  by 
a  former  marriage. 

A.  Tiplady  died  in  1818,  having,  by  his 
wDl,  appointed  Jane  Tiplady  his  sole  exe- 
cutrix, who  proved  his  will.  Jane  Tiplady 
died  in  1840,  intestate,  leaving  J.  and  S. 
Robinson  her  sole  next-of-kin.  No  repre- 
sentation was  taken  out  to  Jane  Tiplady. 
B.  Robinson  also  died,  and  Jane  Robinson 
was  his  personal  representative.  Letters  of 
administration  of  the  estate  of  A.  Tiplady, 
left  unadministered  by  Jane  Tiplady,  limited 
to  the  purposes  of  this  suit,  were  granted 
to  Jane  Robinson. 

The  bill  was  filed  by  J.  and  S.  Robinson 
against  Jane  Robinson,  the  personal  repre- 
sentative of  B.  Robinson,  and  the  represen- 
tative of  A.  Tiplady,  under  the  limited 
letters  of  administration,  and  the  devisees 
of  the  real  estate  of  A.  Tiplady,  for  the 
purpose  of  obtaining  payment  of  the  sum  of 
500/.,  which  had  been  covenanted  to  be  paid. 
The  bill  alleged  that  the  personal  estate  of 
A.  Tiplady  had  been  insufficient  for  the 
payment  of  his  debts,  exclusively  of  the 
plaintiffs*  claim,  and  had  been  long  since 
exhausted. 

The  only  question  argued  at  the  hearing 
was,  whether  there  was  a  sufficient  repre- 
sentation to  A.  Tiplady,  by  virtue  of  the 
letters  of  administration  granted  to  Jane 
Robinson,  limited  for  the  purposes  of  the 
suit. 

Mr.  Wigram  and  Mr.  Stinton^  for  the 
devisees  of  the  testator,  contended,  that  the 
letters  of  administration  were  insufficient. 

Mr,  Russell  and  Mr.  T.  /.  Phillips^  for 
the  plaintiffs,  contended  that  they  were  suffi- 
cient. 

The  following  authorities  were  cited — 
Lord  Redesdale's  Treatise^  p.  177,  4th 

edit. 
Cawihom  v.  Chalie,  2  Sim.  &  Stu.  127; 

s.  c.  3  Law  J.  Rep.  Chanc.  125. 
Moores  v.  Cheat,  8  Sim.  508. 
Clough  V.  Dixon,  10  Sim.  564;  s.  c. 
nom.  Chugh  v.  Bond,  11  Law  J.  Rep. 
(n.s.)  Chanc.  52. 


Cave  V.  Cork,  2  You.  &  Coll.  C.C.  130; 

s.  c.  12  Law  J.  Rep.  (n.b.)  Chanc. 

156. 
Brant  ▼.  King,  I  Wms.  on  Exec.  328. 
EUice  V.  Goodson,  2  Coll.  4. 
Faulkner  v.  Daniel,  3  Hare,  199. 
Croft  V.  Waterton,  13  Sim.  653. 
Davis  V.  Chanter,  14  Sim.  212. 

Knight  Bruce,  Y.C. — ^This  is  a  suit 
instituted  to  recover  a  debt  out  of  the  zeal 
and  personal  estate,  or  at  least  the  real 
estate,  of  the  deceased  testator  Alexander 
Tiplady.  The  plaintiffs*  debt  or  demand 
is  thus  constituted.  It  is  not  a  legal  debt 
or  demand ;  it  is  one  purely  equitable.  It 
is  in  respect  of  being  beneficiaUy  entitled  to 
the  advantage  resulting  from  the  covenant 
into  which  Uie  testator  had  entered  with  a 
person  now  dead,  whose  personal  represen- 
tative is  Jane  Robinson,  who  is  a  defendant 
in  the  suit.  Alexander  Tiplady  appointed 
his  wife  sole  executrix,  and  died  more  than 
twenty  years  ago,  and  she  proved  his  will, 
and  has  since  £ed  intestate.  There  is  no 
personal  representative  of  Mrs.  Tiplady ;  and 
of  the  testator  there  is  no  personal  repre- 
sentative, except  such  representative  as  is 
constituted  by  the  letters  of  administration 
now  before  the  Court,  which  are  letters  of 
administration  granted  to  the  person  in 
whom  the  legal  right  to  sue  on  the  covenant 
is  vested,  and  who,  therefore,  I  should  have 
thought,  might  have  obtained  general  letters 
of  administration.  On  that  point  I  am  not 
clear;  and  I  desire  not  to  be  understood  as 
giving  an  opinion.  There  is  this  further 
&ct  in  the  case.  The  plaintiffs,  who  are 
equitably  entitled  under  the  covenant,  are 
the  next-of-kin  of  the  deceased  executrix. 
Now,  considering  these  facts,  it  may  be 
useful  to  consider  the  reasoning  of  Lord 
Redesdale  on  this  subject.  His  Honour 
then  read  the  following  passage  from  Lord 
RedesdaWs  Treatise {X)i  —  "This  seems 
to  be  required  rather  to  satisfy  the  Court 
that  there  are  no  such  assets  to  satisfy  the 
demand;  for,  although  the  limited  admi- 
nistrator can  collect  no  such  assets  by  the 
authority  under  which  he  roust  act,  yet,  as 
the  person  entitled  to  general  administra- 
tion must  be  dted  in  the  ecclesiastical 
court   before  such  limited  administration 

(1)  P.  177,  ith  edit. 
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can  be  obtained,  and  as  the  limited  admi- 
nistration would  be  detennined  by  a  subse- 
quent grant  of  general  administration,  it 
most  be  presumed  that  there  are  no  such 
assets  to  be  collected,  or  a  general  adminis- 
tration would  be  obtained/*  There  may 
be  many  cases  in  which  these  observations 
would  apply  in  a  practical  manner.  This, 
however,  seems  to  me  to  be  not  a  case  in 
which  they  apply ;  for  the  plaintiffs  are  the 
next-of-kin  of  Mrs.  Tiplady,  and  are  also 
equitable  eraditon  of  the  deceased.  What 
I  should  have  thought  right  in  this  case,  if 
I  had  been  satisfied  that  the  plaintiffs  could 
not  have  obtained  or  procured,  or  could  not 
procure  or  obtain,  general  administration 
de  bonis  non,  it  is  not  necessary  to  say ;  but 
this  case  comes  before  me  in  a  form  in 
which  I  think  myself  bound  to  say,  that  the 
plaintiffs,  in  my  judgment,  could  have  ob- 
tained, and  can  now  obtain,  or  could  have 
procured,  and  can  now  procure,  general 
letters  of  administration  de  bonis  non;  and, 
this  being  so,  I  think  that,  in  this  case,  I 
ought  to  accede  to  the  objection  that  has 
been  made ;  especially  considering  the  recent 
authorities  in  another  branch  of  this  Court, 
which  have  been  cited  dmAng  the  argument. 


M.R. 
Nov.  13, 15. 


GIBBINS  r.  THE  BOARD  OF 
MANAGEMENT  OF  THE  NORTH 
EASTERN  METROPOLITAN 

ASYLUM  DISTRICT. 


Vendor  and  Purchaser — Specific  Per^ 
formance —  Contract. 

The  defendants^  agent,  by  letter  addressed 
and  sent  to  the  plaintiff's  agent,  stated  that 
he  was  directed  to  offer  a  sum  of  3,000/. 
for  certain  freehold  property  and  effects 
belonging  to  the  plaintiff.  The  plaintiff's 
agents  by  his  letter  in  answer  thereto,  stated 
that  he  accepted  the  offer  for  the  property 
and  effects;  at  the  same  time  adding,  **  If 
you  approve  of  the  inclosed,  sign  the  same, 
and  on  receipt  of  the  deposit  we  will  sign 
yem  a  copy.**  That  letter  contained  a  memo' 
randum  in  writing,  which  was  not  produced, 
and  no  evidence  was  adduced  on  either  side 
to  shew  the  nature  or  particulars  of  it  :— 
Held,  on  bill  filed  by  the  vendor  against  the 
purchasers  for  specific  performance,  that 


there  was  a  binding  contract,  and  a  refer- 
ence was  directed  to  inquire  into  the  title  to 
the  freehold  property,  the  principal  subject 
of  the  contract. 

The  bill  in  this  case  sought  the  specific 
performance  by  the  defendants  of  an  agree- 
ment to  purchase  certain  freehold  premises, 
situate  in  Mile  End  Road.  The  treaty  for 
the  purchase  commenced  on  the  31st  of 
October  1845,  on  which  day  Robert  Booth, 
as  the  agent  of  the  plaintiff,  wrote  a  letter 
to  John  Kelday,  the  clerk  of  the  defendants, 
inclosing  therein  the  printed  particulars  of 
the  premises,  the  property  of  the  plaintiff. 
The  next  material  letter  was  from  Kelday 
to  Booth,  and  was  as  follows  :  viz., 

*'  North  Eastern  Metropolitan  Asjlnm  District, 
10,  Durham  Place,  Not.  20th,  1845. 

"Sir, — ^Yours  of  this  date  was  not  re- 
ceived until  after  the  meeting  of  the  board, 
but  your  former  communications  were  taken 
into  consideration,  and  I  am  directed  by 
the  board  to  offer  you,  for  the  freehold 
ground  and  buildings  at  Mile  End,  together 
with  the  whole  of  the  plant  and  fixtures 
now  in  and  about  the  same,  the  sum  of 
3,000/. ;  but  it  must  be  clearly  understood, 
that  this  offer  is  made  subject  to  the  Poor 
Law  Commissioners'  approval  and  sanction 
of  the  same.  I  am  also  to  request  that  you 
will  favour  me  with  your  reply  to  this  on  or 
before  Wednesday  next,  that  it  may  be 
submitted  to  the  board  at  a  meeting,  which 
will  be  held  on  Thursday  the  27th  inst." 

The  subsequent  correspondence  between 
those  parties  consisted  of  the  following 
letters,  viz. : — 

'*  January  I5tli,  1846. 

"  To  Messrs.  Booth  and  Son. 

•*  Grentlemen, — I  am  directed  by  the 
Board  of  Management  of  the  North  Eastern 
Metropolitan  Asylum  District,  in  reference 
to  your  letter  of  the  26th  of  November 
last,  to  offer  you,  for  the  premises  therein 
referred  to,  the  sum  of  3,000/.,  which  sum 
is  to  include  the  tank  and  its  appurtenances, 
together  with  the  house-fixtures ;  say  3,000/. 
This  offer  is  made,  subject  to  the  approval 
of  the  Poor  Law  Commissioners. 

"  I  am,  gentlemen,  your  obedient  servant, 

"  John  Kelday, 
"  Clerk  to  the  Board." 

The  answer  to  that  letter  was  the  follow- 
ing one,  viz. :— 
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"  Ironmoiiger  Lane,  JaDuary  16,  1846."  ' 
Sir,— In  reply  to  yours  of  yesterday,  we 
beg  to  inform  you  we  accept  your  offer  for 
the  estate  at  Mile  End.  If  you  approve  of 
the  inclosed,  sign  the  same ;  and  on  the 
receipt  of  the  deposit,  we  will  sign  you  a 
copy.     Yours  respectfully, 

"  Robert  Booth." 
"  To  John  Ke1d«y,  Esq.'* 

The  bill  alleged,  that  in  the  last-men- 
tioned letter  was  inclosed  a  memorandum 
in  writing,  to  be  signed  by  the  said  John 
Kelday,  embodying  in  more  formal  words 
the  terms  of  the  contract ;  but  no  evidence 
was  adduced  on  either  side,  having  reference 
to  that  memorandum,  or  the  particulars 
thereof.  Booth,  not  having  received  any 
reply  to  the  last-mentioned  letter,  wrote 
and  sent  to  Kelday,  on  the  27th  of  January 
1846,  the  following  letter,  viz. : — 

'*  Dear  Sir, — When  shall  we  have  a  note 
from  you  ?  Surely  you  will  not  require  pos- 
session on  the  1st  of  March,  after  this  delay. 
Yours  respectfully, 

"  Robert  Booth." 
And,  in  reply  thereto,   Kelday  wrote  as 
follows  to  Booth : — 

"  North  Eastern  Metropolitan  Aaylom  District. 

*<  January  28,  1846. 

"  Dear  Sir, — The  whole  matter  is  in  the 
hands  of  the  Poor  Law  Commissioners,  to 
whom  it  was  referred  on  the  19th  inst.,  and 
from  whom  I  am  hourly  expecting  a  com- 
munication ;  so  soon  as  it  arrives  I  will 
communicate  with  the  chairman,  Mr.  Brush- 
field,  who  is  very  anxious  to  avoid  unne- 
cessary delay,  and  let  you  know  the  result. 
*•  I  am  yours,  truly, 

**  John  Kelday. 
"Robert  Booth,  Esq." 

And  on  the  25th  day  of  February  1846, 

Booth   again  wrote   to  Kelday,  inquiring 

when  the  purchase  would  be  completed; 

and,   in   reply  thereto,   Kelday  wrote   to 

Booth  a  letter,  as  follows :  viz. : — 

"  North- Eastern  Metropolitan  Aaylum  District, 
10,  Durham  PUce,  East  Hackney  Road. 

**  February  26,  1846. 

"  Sir, — In  reply  to  yours  of  yesterday,  I 
beg  to  say  that  the  Board  of  Management 
is  very  anxious  for  the  completion  of  the 
purchase  of  the  colour- works ;  but,  as  I  have 
already  several  times  informed  you,  are  only 
delayed  for  want  of  money,  which  you  are 
aware  they  are  to  obtain  from  the  Public 


Works  Loan  Commissioners.  Their  appli- 
cation was  transmitted  through  the  Poor 
Law  Commissioners  on  the  13th  inst.,  and 
I  have  written  to  know  when  an  answer 
may  be  expected ;  not  a  moment  will  be  lost 
on  our  part.  In  the  mean  time  I  hope  the 
matter  is  progressing,  so  far  as  regaids  the 
title,  as  Mr.  Boxer,  solicitor,  of  Moorgate 
Street,  whom  I  requested  to  communicate 
with  you,  informed  me  several  days  ago  you 
had  promised  him  to  look  up  the  abstract, 
for  his  perusal.  If  the  title  b^  satisfactory 
we  shall  be  prepared  to  complete  at  once 
upon  receiving  the  money  from  the  Com- 
missioners. I  am.  Sir,  yours  very  obe- 
diently, 

"  John  Kelday. 
'•  Robert  Booth,  Esq.** 

On  the  9th  of  March  1846,  Booth  wrote 
the  following  letter  to  Kelday  : — 

**  Sir, — I  am  at  a  loss  you  do  not  obtain 
of  the  committee  the  required  deposit  of 
500/.  I  shall  undertake  to  give  a  good 
title,  and  if  you  can  shew  to  the  contrary, 
you  will  have  your  500/.  returned,  and 
my  employer  will  lose  1 ,000/. ;  for  so  soon 
as  you  enter  into  an  agreement,  and  pay  the 
deposit,  I  proceed  to  sell  all  the  plant 
and  stock ;  and  this  you  must  be  assured  I 
should  not  do,  if  there  was  a  possible  doubt 
in  the  case.  Do  represent  this  to  the  proper 
authorities.  Your  own  solicitor  saw  the  pro- 
priety of  this  when  he  came  to  ask  me  for 
the  abstract.     Yours,  &c., 

**  Robert  Booth." 

The  reply  to  which  was  as  follows : — 

"  North' Eastern  Metropolitan  Asylum  District, 
10,  Durham  Place,  East  Hackney  Koad. 

••  March  10.  1846. 

"  Sir, — Our  solicitor  has  assured  me,  that 
BO  far  from  seeing  the  propriety  of  the 
course  you  have  adopted,  he  informed  you 
that,  considering  your  negotiation  with  a 
public  body,  whose  peculiar  circumstances 
as  to  the  mode  of  obtaining  the  necessary 
funds  have  been  explained  to  you,  it  was 
not  too  much  to  expect  you  so  far  to  feel 
confidence  in  them  as  to  intrust  them  with 
the  abstracts ;  that,  in  respect  to  the  inves- 
tigation of  the  title,  the  business  might  have 
been  forwarded,  particularly  as  you  required 
an  expression  of  confidence  from  them  in 
the  payment  of  500/.  The  Board  of  Ma- 
nagement  is  not  yet  in  possession  of  funds 
to  pay  the  deposit ;  but,  in  the  course  of  a 
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few  days  will  be  prepared  to  pay  not  only 
the  deposit,  but  the  whole  of  the  purchase- 
money  ;  besides  delaying  the  business,  the 
consequence  of  your  want  of  confidence  will 
be,  that  the  money  which  will  be  taken  up 
at  interest,  for  the  express  purpose  of  this 
purchase,  must  for  a  certain  period  be  use- 
less, while  every  arrangement  might  have 
been  concluded,  and  the  whole  matter 
brought  to  a  close  within  a  few  days  from  this 
time.  The  Board  will  meet  on  Thursday, 
and  I  will  not  fail  to  submit  your  letter  for 
their  consideration.  I  am,  Sir,  yours  very 
obediently, 

"  John  Kelday/' 

-  Robert  Booth.  E«q/' 

On  the  2l8t  of  March  1846,  Mr.  Boxer, 
the  defendants'  solicitor,  wrote  and  sent  to 
R.  Booth  a  letter,  inclosing  a  draft  con- 
tract for  sale  of  the  premises,  and  request- 
ing Booth  to  fill  in  the  name  of  his  client, 
meaning  the  said  complainant,  and  ta  make 
such  alterations  as  he  might  think  fit,  and 
to  return  it  by  the  following  Monday  :  that 
draft  was  forwarded  by  Booth  to  the  plain- 
tifTs  solicitor,  who  made  some  alterations 
therein,  which  were  objected  to  by  Mr. 
Boxer,  between  whom  and  the  plaintiffs 
solicitor  a  correspondence  was  subsequently 
had,  but  which  was  terminated  on  the  11th 
of  April  1846,  by  the  defendants*  solicitor 
stating,  in  a  letter  to  the  plaintiff's  solicitor, 
that  the  defendants  declined  any  further 
negotiation  in  the  matter. 

llie  defendants,  by  their  answer,  after 
admitting  the  receipt  by  Kelday  of  tlie  letter 
of  the  16th  of  January  1846,  further  admit- 
ted that  therein  was  inclosed  a  memorandum 
of  agreement,  in  writing,  then  in  the  hands  of 
Kelday,  which  Booth  stated  he  was  desirous 
should  be  signed  by  Kelday  ;  but  the  defen- 
dants denied  that  the  memorandum  embodied 
in  more  formal  words  or  in  fact  the  terms  of 
the  proposed  contract,  no  terms  having,  in 
truthf  been  arranged  or  agreed  upon,  save 
as  regarded  the  price  to  be  given  for  the 
premises,  and  the  time  when  the  same  was 
to  be  completed. 

Mr,  Turner  and  Mr,  Glasse,  for  the 
plaintiff,  contended  that  the  letter  of  the 
15th  of  January  1846  contained  a  clear  and 
distinct  offer  of  purchase  on  the  defendants' 
behalf,  of  the  property  at  the  sum  of  3,000/., 
which  was  accepted  by  the  letter  of  the  next 
day,  on  the  behalf  of  the  plaintiff;    that 


the  subsequently  proposed  collateral  agree- 
ment, which  was  never  carried  into  effect, 
had  no  reference  to  the  price  to  be  given 
for  the  property,  and  in  no  way  interfered 
with  the  contract  previously  entered  into, 
and  that  the  plaintiff  had  never  disputed 
his  liability  to  make  out  a  good  title ;  and, 
therefore,  a  reference  ought  to  be  directed 
to  the  Master  for  that  purpose.  Fowle  v. 
Freeman  {I)  was  cited  on  behalf  of  the 
plaintiff. 

Mr,  WiUcock  and  Mr,  J,  J,  Jervis,  for 
the  defendants,  contended,  that  the  memo- 
randum referred  to  in  the  letter  of  the  16th 
of  January  1846,  was  never  returned,  either 
approved  or  otherwise,  nor  the  500{»  de- 
posit^money  ever  paid  by  the  defendants ; 
that  the  matter  rested  in  treaty  after  that  date, 
as  appeared  from  the  letters  that  passed 
between  Booth  and  Kelday  and  the  solici- 
tors of  the  plaintiff  and  defendants,  during 
the  months  of  March  and  April  1846  ;  and 
that  no  conclusive  contract  had,  at  any  time, 
been  entered  into  between  the  plaintiff  and 
defendants,  and,  therefore,  the  bill  ought  to 
be  dismissed. 

Mr,  Turner^  in  reply. 

The  Master  of  the  Rolls,  after  so™^ 
preliminary  observations,  as  to  agreements 
like  the  present,  and  reading  the  letters  of 
the  26th  of  November  1845,  and  the  15th 
and  16th  of  January  1846,  proceeded  as 
follows  : — The  price  of  the  property  is  em- 
phatically declared  by  the  letter  of  the 
1 5th  of  January  to  be  3,000/. ;  in  answer 
to  which  the  plaintiff's  agent,  in  his  letter 
of  the  16th  of  January  1846,  says,  '*  We  beg 
to  inform  you  we  accept  your  offer  for  the 
estate  at  Mile  End."  That  is  clear  so  far ; 
and  this  is  not  denied  on  the  part  of  the 
defendants,  but  then  the  same  letter  pro- 
ceeds thus.  [Here  his  Lordship  read  the 
remaining  portion  of  the  letter  of  the  16th  of 
January  1846.]  What  is  the  meaning  of 
this  part  of  the  letter  ?  Is  it  meant  to  be  a 
contradiction  of  the  former  part,  or  a  quali- 
fication of  it  ?  Or  is  it  intended  thereby  to 
be  said,  "  We  accept  the  offer  made  in  the 
former  part  of  the  letter,  but  we  reject  it 
unless  you  sign  the  inclosed  memorandum"  ? 
If  it  be  not  meant  to  be  a  variation,  but  a 
formal  mode  of  carrying  the  contract  into 

(1)  9  Ves,  351. 
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execution,  that  will  not  destroy  the  contract 
or  invalidate  the  former  part  of  the  letter  of 
the  16th  of  January  1846 ;  and  whenever 
a  contract  has  been  entered  into,  the  law 
will  direct  the  execution  of  it.  There  ap- 
pears to  me  in  the  present  case  to  he  a 
contract,  with  something  to  be  added ;  and 
it  comes  to  this:  the  plaintiff's  agent  says, 
"  I  accept  your  offer,  and  if  you  will  sign 
the  inclosed  memorandum  I  will  send  you 
a  copy  on  receipt  of  the  deposit."  Of  this 
memorandum  I  cannot  judge,  because  it  is 
not  before  me,  but  I  do  not  find  any  com- 
munication made  in  reply,  to  the  effect  that 
the  party  did  not  abide  by  the  ofier.  The 
parties  proceeded  on  the  notion  that  there 
was  a  contract  entered  into,  but  I  cannot 
feel  quite  satisfied,  from  the  letter  of  the 
9th  of  March  1846,  that  the  plaintiff  has 
not  insisted  on  something  more  than  he  was 
entitled  to  by  the  contract.  There  is  no- 
thing, however,  in  the  contract  before  me 
to  Ihnit  the  liabilities  of  the  plaintiff  as  to 
the  title.  There  may  be  a  quesdon  here- 
after between  the  parties  as  to  costs,  but  I 
must  refer  it  to  the  Master  to  inquire  and 
state  whether  a  good  title  can  be  shewn 
to  the  property ;  but  I  do  not  direct  the 
Master  to  state  when  a  good  title  was  first 
shewn,  because  the  question  before  me  has 
been  simply  whether  a  contract  was  ever 
entered  into  between  the  parties.  The 
question  of  costs  will  be  reserved,  as  well 
as  further  directions,  until  after  the  Master 
shall  have  made  his  reports 


K.  Bruce,  Y.C. 
Nov.  11. 


} 


DENNING  V.  HENDERSON, 


Vendor  and  Purchaser — Conditions  of 
Sale — Interest  on  Purchase^money, 

An  estate  was  soldf  under  a  decree,  in 
November  1846.  One  of  the  conditions  of 
sale  was  that  the  purchase-money  should  be 
paid  into  court  on  or  before  the  lOth  of  Jan~ 
nary  1847,  and  if  from  any  cause  whatever, 
the  money  should  not  be  paid,  the  purchaser 
making  default  should  pay  interest  from  that 
day  until  the  time  of  payment.  There  was 
a  serious  defect  in  the  title.  The  purchaser 
gave  notice  to  the  vendors  that  the  money  was 
lying  idle,  and  in  January  moved  the  Court 
.  that  he  might  pay  in  the  money  without  ac- 


cepting the  title.  The  motion  was  refused, 
as  being  against  the  praatioe  of  the  Cowt. 
The  defect  was  cured  in  September.  On 
a  motion,  subsequenUy  wsade  by  the  pur* 
chaser,  for  payment  of  the  money  into  court, 
^^Held,  that  he  was  exempted  from  paying 
interest. 

In  October  1846  an  estate  was  sold,  un- 
der a  decree  in  this  cause.  In  November 
the  purchaser  was  confirmed  in  his  pur- 
chase ;  and,  soon  after,  an  abstract  of  title 
was  delivered.  It  appeared  by  the  abstract 
that  there  was  a  serious  defect  in  the  title. 

By  the  sixth  condition  of  sale  a  provision 
was  made  for  the  valuation  of  the  timber  on 
the  estate.  The  second  condition  of  sale 
was  as  follows : — *'  The  purchasers  shall 
pay  the  amounts  of  their  respective  pur- 
chase-monies, and  of  the  valuations  to  be 
Quide,  pursuant  to  the  fourth  condition,  into 
the  Bank  of  England,  with  the  privity  of 
the  Accountant  General  of  the  Court  of 
Chancery,  to  the  credit  of  the  cause  Denning 
v.  Henderson,  on  or  before  the  10th  day  of 
January  1847»  when  the  purchases  are  to 
be  completed,  and  the  respective  purchasers 
to  have  possession,  or  be  let  into  the  receipt 
of  the  rents,  of  their  respective  lots,  as  from 
the  25th  day  of  December  1846 ;  and,  up 
to  which  day,  all  outgoings  will  be  cleared 
by  the  vendors ;  and,  if,  from  any  cause 
whatever,  the  purchase-money  shall  not  be 
paid  into  court  on  or  before  the  said  lOth 
day  of  January  1847,  the  purchaser  making 
default  shall  pay  interest  at  the  rate  of  5t. 
per  cent,  per  annum  from  that  day,  on  the 
amount  of  his  or  her  purchase-money,  until 
the  time  of  payment." 

The  purchaser,  in  January,  gave  notice 
to  the  petitioner  that  the  purchase-money 
was  lying  idle. 

A  motion  was  made,  on  the  2drd  of 
January,  by  the  purchaser,  that  he  might 
pay  the  purchase-money  into  court,  without 
accepting  the  title.  This  was  consented  to 
by  all  parties;  but  was  refused,  on  the 
ground  of  its  being  against  the  practice  of 
the  Court.  The  case  is  reported  on  this 
point  in  16  Law  J,  Rep,  (n.s.)  Chanc.  178. 

A  portion  of  the  purchase-money  was, 
by  arrangement,  applied,  soon  after,  in  pay- 
ing off  some  incumbrances  on  the  estate. 
In  September  the  defect  in  the  title  was 
cured.     It  was  admitted  that  the  purchaser 
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was  to  be  entitled  to  the  rests  from  the 
26th  of  December  1 846. 

A  motion  was  now  made  on  behalf  of  the 
pnidiaser,  that  he  might  pay  into  court 
10,000  J.,  the  residue  of  Uie  purchase-money, 
without  interest. 

Mr.  BateSt  for  the  motion. 

[Knight  Bbuce,  V.C,  said  that,  with 
reference  to  the  motion  for  pa3rment  of  the 
money  into  court  without  an  acceptance  of 
the  title,  he  would  have  been  willing  to 
have  granted  it ;  but  that  he  had  declined 
to  mike  the  order,  as  being  against  the 
praetioe  of  the  Court ;  and  inquired  whether 
the  Lord  Chancellor  had  not  laid  down 
a  difierent  rule.] 

Mr,  Bat€8  stated  that  the  Lord  Chancel- 
lor had,  in  one  case,  made  an  order  for  the 
payment  of  purchase-money  without  an 
acceptance  of  title ;  bat  that  there  were 
some  peculiar  circumstances  in  that  case, 
and  that,  in  making  the  order,  the  rule  of 
practice  was  admitted. 

Mr»  Toiler^  for  the  plaintiff,  contended, 
that  tl|e  purchaser  was,  by  the  language  of 
the  second  condition,  bound  to  pay  interest, 
the  words  bdng  "from  any  cause  what- 
ever." 

Knight  Brucx,  V.C— The  second  con- 
dition is,  that  the  purchaser  shall  pay  the 
amount  of  the  purchase-money  into  court 
on  or  before  the  10th  of  January  1847,  when 
the  poichase  is  to  be  completed.  I  under- 
stand, through  the  registrars  of  the  court, 
that  it  is  a  general  rule  of  the  Court,  though 
capable  of  relaxation  in  particular  circum- 
stances, that,  when  the  title  is  not  accepted, 
the  money  cannot  be  paid.  It  is,  generally 
speaking,  an  impossibility.  Tins  is  an 
impossibility  arising  from  ihe  default  of  the 
vendor,  not  from  that  of  the  purchaser. 
The  condition  goes  on  to  say,  "  if,  from  any 
cause  whatever,  the  purchase-money  shall 
not  be  paid  on  or  before  the  10th  of  January, 
the  purdiaser  making  de&ult  shall  pay  in- 
terest from  that  day  on  the  amount  until  the 
time  of  payment."  It  does  not  seem  to  me 
tiiat  the  purchaser  has  made  de£sult.  I 
think  he  ought  to  be  exempted  from  paying 
interest. 


K.  Bruce,  V.C. 
Dec.  8. 


} 


MORRIS  V.  BULL. 


New  Sbribs,  XVII.— Chanc. 


Vendor  and  Purchaser — Sale  of  Estates 
-^Payment  of  Money  into  Court — Accept- 
ance of  Title, 

Purehase'tnoney  of  estates  sold  under 
decrees  may  be  paid  into  court  without 
prejudice  to  the  question  of  title^  if  a  suffix 
dent  ease  is  made  to  induce  the  Court  to 
make  the  order. 

This  was  a  motion  on  behalf  of  a  pur- 
chaser, that  he  might  be  at  liberty  to  pay  the 
purchase-money  of  an  estate  bought  under 
a  decree,  made  in  this  cause,  into  court,  with 
interest  at  5L  per  cent,  from  the  20th  of 
November  last;  and  that  he  might  be  let 
into  possession  and  receipt  of  the  rents  from 
Michaelmas  last,  without  prejudice  to  any 
question  of  title. 

It  was  stated  that  the  object  of  the 
motion  was  to  stop  the  payment  of  interest 
at  51.  per  cent.,  from  the  20th  of  November 
last,  to  which  the  purchaser  was  liable. 

Mr.  Nalder^  for  the  motion. 

Mr.  F.  Bayley^  for  the  plaintiff,  did  not 
object  to  the  payment  of  the  purchase- 
money  without  prejudice  to  the  title. 

Kniobt  Bruce,  V.C-— I  cannot  make 
any  order  as  to  the  possession. 

With  r^ard  to  the  payment  into  court 
without  prejudice,  I  was  originally  informed 
by  the  registrars  that  the  rule  was  inflexi- 
ble, that  the  purchaser  could  not  pay  the 
purchase-money  into  court  without  accept- 
ing the  title ;  and  that  the  Court  could  not 
receive  the  money,  except  on  the  condition 
that  the  purchaser  accepted  the  title.  I 
now  find  that  it  has  been  held  elsewhere 
that  the  rule  is  not  inflexible,  and  that  the 
purchase-money  may  be  paid  without  pre- 
judice to  the  question  of  title. 

[Mr.  C,  P.  Cooper  (amicus  Curiae)^  said 
that  the  Lord  Chancellor  so  held  in  a  case 
before  him.] 

That  was  the  case  on  my  mind.  Where 
there  are  special  circumstonces  in  the  case  (as 
for  the  purpose  of  stopping  interest)  to  induce 
the  Court  to  give  leave  for  such  payment 
without  acceptance  of  title,  it  will  do  so. 

The  order  was  taken. 

c 
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60U6H  V.  BULT. 


.C.     \ 

.  14.  J 

Legacy — Discretion — Vested  Interest, 


A  testator  directed  his  trustees,  at  their 
free  wiU  and  pleasure,  to  seU  certain  p&rtions 
of  his  property,  and  pay  and  apply  any  sum 
not  exceeding  2,0002.  to  each  of  his  sons  for 
netting  them  up  in  business,  w  for  siach  other 
purpose  as  his  wife  should  think  proper  and 
most  beneficial  for  his  said  sons ;  one  son 
died  without  any  sum  having  been  raised  for 
him  C'-^Held,  that  the  son  had  a  vested  right 
in  the  2,0001.,  and  his  personal  representor 
Hve  was  entitled  to  caU  upon  the  trustees  to 
pay  the  amount, 

John  Bult,  the  testator  in  this  cause,  by 
his  will,  dated  the  5th  of  June  1819,  amongst 
other  things,  gave  and  bequeathed  his  lease- 
hold messuages  and  tenements  to  his  trus- 
tees, upon  trust  to  pay  the  rents,  issues,  and 
profits  thereof  to  his  wife  for  her  life,  and 
the  testator  then  continued :  "And  whereas 
I  have  not  heretofore  by  this  my  will  made 
any  provision  for  raising  a  particular  capital 
or  sum  to  enable  my  sons  to  begin  and  carry 
on  business ;  and  whereas  I  may  not  have 
sufficient  ready  money  or  stock  in  the  public 
funds,  or  other  securities  to  pay  the  legacies 
bequeathed  by  this  my  will,  and  funeral 
and  testamentary  expenses ;  now  it  is  my 
will,  and  I  hereby  order  and  empower  my 
said  trustees,  at  their  firee  will  and  pleasure, 
and  without  the  consent  of  my  said  wife, 
either  by  public  auction  or  private  contract, 
to  make  absolute  sale  and  dispose  of  so  many 
and  such  of  my  said  messuages  or  tenements 
and  premises  lastly  hereinbefore  given  or 
intended  for  the  benefit  of  my  said  wife  as 
aforesaid  (so  that  her  income  under  this  my 
.will  shall  in  no  case  be  reduced  under  the 
clear  annual  sum  of  5001.,  according  to  the 
then  rental,  dividends,  and  annual  produce 
of  my  said  property  bequeathed  to  her  bene- 
fit), for  the  most  money  and  best  price  that 
can  be  had  or  gotten  for  the  same,  and  to  pay 
and  apply  such  parts  of  the  money  to  arise 
from  such  sale,  not  exceeding  2,000/.,  to  each 
of  my  said  sons  for  setting  them,  or  either 
of  them,  up  in  business,  or  for  such  other 
purpose  as  my  said  wife  shall  think  proper 
and  most  beneficial  for  my  said  sons,  and  to 


pay  the  reridne  of  such  purdiase-monies,  !f 
required,  in  aid  of  the  legacies  hereinbefore 
by  me  given,  and  also  in  payment  of  the 
debts,  if  any,  which  I  may  owe  at  the  time 
of  my  death.  Provided  nevertheless,  and 
I  hereby  declare  that  the  sum  or  sums  which 
may  under  the  provision  last  aforesaid  be  ad- 
vanced or  paid  to  both  or  either  of  my  sons, 
or  for  their  use,  shall  be  taken  and  considered 
as  so  much  of  the  residue  of  my  said  estate 
and  effects  as  they  respectively  would  others- 
wise  be  entitled  to  under  this  my  will,  and 
not  as  part  or  parcel  of  any  premises  or 
property  otherwise  given  to  them  by  this 
my  will."  And  the  testator  bequeathed  the 
said  messuages  and  tenements  after  the  death 
of  his  wife  to  his  trustees,  upon  trust  to  sell 
the  same  and  pay  the  proceeds  to  his  three 
children  in  manner  following,  that  is  to  say, 
one-fourth  to  each  of  his  sons,  and  the  moiety 
thereof  to  his  daughter,  and  the  testator  also 
bequeathed  the  residue  of  his  property  to  be 
divided  amongst  his  children  in  manner 
therein  mentioned. 

The  testator  died  in  1828,  leaving  his 
wife  and  three  children  him  surviving ;  the 
rents  of  the  property  bequeathed  to  his  wife 
amounted  to  above  1,200/.  per  annum.  The 
sum  of  2,000/.  was  subsequently  raised  for 
the  benefit  of  the  testator's  son  Samuel,  but 
no  sum  was  ever  raised  for  the  other  son 
John.  John  died  in  1882,  and  his  repre^ 
sentative  George  Gbugh  filed  this  bill  (or 
the  purpose  of  obtaining  a  declaration  that 
John  was  absolutely  entitled  to  the  said 
sum  of  2,000/.,  and  that  the  plaintiff  was 
now  entitled  to  call  upon  the  trustees  to  pay 
over  that  sum  to  him  as  his  representative. 
The  question  was  raised  upon  demurrer  to 
the  bill. 

Mr.  Stuart  and  Mr,  SHnton,  in  support 
of  the  demurrer,  contended,  that  the  sum  of 
2,000/.  was  not  given  absolutely  to  the 
testator's  sons,  but  was  only  to  be  raised  at 
the  discretion  of  the  wife,  and  otily  so  much 
as  the  wife  should  think  proper.  It  was 
enthely  left  to  the  option  of  the  wife,  who 
was  to  exercise  a  discretion  not  only  as  to 
the  amount,  but  also  as  to  the  application 
of  the  money,  which  was  to  be  applied  in 
the  manner  she  should  consider  most  bene- 
ficial. The  wife  did  not  think  proper  to 
direct  the  money  to  be  raised  during  her 
son's  life,  consequently  the  representative  of 
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tbe  8on  had  no  right  now  to  coll  upon  the 
tmsteeft  to  pay  him  the  amount. 

Mr,  BetkeU  and  Mr.  fV,  M.  James  ap« 
peered  in  support  of  the  hilL 

Mr*  Stuart  replied. 

The  YiCB  CHANCSUiOR.— I  will  tell  you 
how  it  strikes  me.  My  notion  is,  that  it 
is  the  doty  of  the  Court  to  gire  a  natural 
interpretation  to  the  words,  and  that  sub- 
sequent events  cannot  alter  the  rights  of 
parties.  If  at  the  time  when  the  testator 
died,  John  had  a  right  to  say  to  the  trus- 
tees, raise  2,000/.  and  pay  it  to  me  for  the 
purpose  of  enabling  me  to  go  into  business, 
or  for  such  other  purpose  as  my  mother 
shall  direct,  my  opinion  is,  it  was  then  the 
duty  of  the  trustees  to  raise  the  2,0002.,  be- 
cause I  cannot  think  that  no  sum  was  to 
be  raised  merely  because  the  expression  is 
"any  sum  not  exceeding  2,000i."  It  seems 
to  me  that  it  would  be  quite  ridiculous  to, 
say,  that  because  they  had  not  settled  the 
sum,  therefore  nothing  is  to  be  raised, 
and  then  you  have  your  election  between 
nothing  and  2,0002.  Then,  I  think  John 
had  a  right  primd  facie  to  have  2,0002.  un- 
less at  least  some  other  sum  was  fixed  upon. 
Then  it  does  not  appear  that  the  mother  had 
any  discretion  vested  in  her  as  to  the  amount 
that  was  to  be  raised.  It  is  as  plain  as 
words  can  make  it  that  her  discretion  only 
extended  to  the  purposes.  Then,  if  it  hap- 
pened that  at  the  death  of  the  testator,  and 
one  day  after,  when  John  was  alive,  John  had 
that  right,  whatever  right  he  had,  I  appre- 
hend, vested  in  him,  and  went  to  the  per- 
sonal representative;  and  though  it  might 
happen  that,  in  fact,  the  trust  was  not 
exercised,  yet  I  apprehend  a  vested  right 
remained  to  have  the  trust  exercised :  and 
I  think,  that  though  you  cannot  help  read- 
ing this  will  with  a  sort  of  suspicion  that 
the  testator  might  have  intended  that  the 
discretion  of  the  wife  should  operate  not 
merely  upon  the  application  of  the  money, 
but  upon  the  rabing  it — though  you  cannot 
help  feeling  this,  yet  it  is  a  feeling  which 
if  yoQ  will  look  at  the  words,  and  be  guided 
by  the  words  only,  you  cannot  say  it  is  to 
be  carried  into  effect  by  a  court  of  justice. 
Now,  it  strikes  me,  that  if  I  had  been  asked 
as  counsel  by  this  gentleman  to  say  what 
would  be  the  effect  of  it,  I  should  have  used 
some  such  language  as  this :  "  Sir,  if  you 


use  such  words  as  those  you  have  put  in 
your  will,  John  will  have  the  absolute  right, 
to  the  2,0002.,  only  subject  to  the  mother's 
direction ;  if  you  mean  his  right  to  have  it 
at  all  to  depend  on  the  mother's  wishes,  you 
must  alter  the  language."  If  he  said,  I 
will  not  alter  that  language,  then  I  should 
have  said  :  "  I  do  not  think  you  have  fully 
expressed  your  intention,  which  I  might 
have  suspected,  but  the  intention  you  have 
expressed  is  that  which  appears  to  me,  viz. 
that  there  is  a  vested  right  in  the  son  to 
have  the  2,0002."  That  is  my  opinion,  and 
though  I  admit  it  may  not  satisfy  the  mind 
of  oUiers,  yet  I  cannot  help  thinking  that 
it  is  the  true  technical  construction  of  the 
words. 

Demurrer  owerruUtL 


M.R.       1 
Nov.  22,  28.  J 


CHANCSLLOa  e.  HOESCRAPT. 


Pleading^^Want  of  PartieS'—Aceount^'^ 
Residuary  Legaiee9'^32»d  General  Order 
of  the  *i6th  of  August  1841. 

The  surviting  trtutees  and  exeeuiors 
under  a  will  filed  their  bill  against  ilf, 
the  executor  of  a  deceased  trustee  and 
executor  O,  named  in  the  same  tpi22,  seek^ 
ing  payment  from  the  estate  of  O,  of  a 
sum  of  money y  consisting  of  rents  of  part 
of  the  testator's  residuary  estates^  ad' 
mitted  by  the  answer  of  M,  to  have  been 
in  0,*s  possession  at  his  death.  O.  was  also 
one  of  several  residuary  legatees  and  devisees 
named  in  the  will^  and  the  sum  in  ques^ 
tion  was  alleged  by  the  bill  to  be  requisite 
for  the  discharge  of  some  of  the  testator's 
debts  and  testamentary  expenses  and  legacy 
duty  remaining  unsatisfied;  and  the  biU 
prayed  payment  to  the  plaintiffs  of  that  sum, 
and  that  the  defendant  might  admit  assets  for 
that  purpose^  or  that  the  usual  accounts  might 
be  taken  against  0,*s  estate  in  respect  of  his 
receipts.  M,  by  his  answer^  insisted  that 
the  plaintiffs  were  not  entitled  to  any  such 
*  relief  or  ctceount  as  was  prayed  by  the  bill, 
except  in  a  suit  properly  constituted  for 
administerii^  the  estate  and  carrying  into 
execution  the  trtuts  of  the  testator's  will :— - 
Heldf  that  the  objection  was  vakd^  and  the 
cause  was  ordered  to  stand  over,  with  liberty 
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to  the  plaintiffs  td  amend  by  adding  parties 
and  praying  a  general  account 

The  bill  was  filed  by  the  two  somying 
trustees  and  executors  of  the  will  of  Jona- 
than Hamston,  deceased,  against  William 
Morecraft,  one  of  the  executors  of  the  ¥rill 
of  Joseph  Hamston,  a  deceased  trustee  and 
executor,  named  in  the  same  will,  and 
against  Mary  Gregory  and  John  Woollams, 
the  legal  personal  representatires  of  Qeoige 
Gregory,  deceased,  the  other  executor  of 
Joseph  Hamston's  will.  Jonathan  Ham« 
ston,  by  his  will,  gave  and  devised  to  his 
trustees  and  executors  above  named  all  his 
freehold  and  leasehold  estates  and  personal 
property,  subject  to  the  payment  of  certain 
annuities,  upon  certain  trusts  for  sale  at  the 
discretion  of  his  trustees,  and  subject  thereto 
for  his  wife,  Elisabeth  Hamston,  for  her 
life,  and  as  to  the  residue  of  his  estate  and 
effects,  real  and  personal,  the  testator  gave 
and  devised  the  same  to  bis  wife  and  seven 
children  (of  whom  Joseph  Hamston  was 
one)  absolutely  as  tenants  in  common. 
All  the  executors  of  Jonathan  Hamston 
proved  his  will,  and  the  testator's  widow, 
Elizabeth  Hamston,  died  in  1842.  The 
bill  alleged  {inter  alia)  that  since  her  4eath 
a  sale  had  been  made  of  the  devised  estates, 
and  that  the  proceeds  thereof  had  been 
applied  towards  satisfaction  of  the  testator's 
debts  and  the  expenses  of  executing  the 
trusts  of  his  will,  but  the  full  amount  of 
such  debts  and  expenses  had  not  been 
thereby  satisfied,  and  some  part  of  that 
amount  still  remained  unliquidated  and  the 
legacy  duty  payable  in  respect  of  such  part 
of  the  residuary  estate  of  the  testator  as 
was  liable  to  legacy  duty  still  remained 
unpaid ;  that  from  the  time  of  the  death  of 
Elizabeth  Hamston  down  to  the  time  of 
Joseph  Hamston's  death  in  the  year  1844, 
Joseph  Hamston  received  the  rents  of  the 
devised  freehold  premises  remaining  unsold 
and  a  considerable  amount  of  such  rents, 
after  such  deductions  as  were  properly 
payable  thereout,  was  due  and  owing  from 
Joseph  Hamston,  at  the  time  of  his  death, 
and  was  still  owing  from  his  estate  to  the  ^ 
estate  of  Jonathan  Hamston,  deceased; 
that  at  the  death  of  George  Gregory,  a 
considerable  sum  of  money  was  owing  by 
him,  and  was  still  due  from  his  estate  to 
the  estate  of  Joseph  Hamston,  and  that  the 


amount  of  rents  due  and  owing  from  the 
estate  of  Joseph  Hamston  greatly  exceeded 
his  share  of  the  testator  Jonathan  Hamston's 
residuary  estate-;  and  it  prayed  that  an  ac- 
count might  be  taken  of  the  rents  which  so 
as  aforesaid  came  to  the  hands  of  Joseph 
Hamston,  after  the  decease  of  the  testator's 
widow,  and  that  the  defendants  might  be 
decreed  to  pay  to  the  plaintifis,  upon  the 
trusts  of  the  said  will,  what  should  be  found 
to  be  due  from  the  estate  of  Joseph  Ham* 
ston  on  the  taking  of  the  account,  together 
with  the  costs  of  the  suit,  and  that  \^lliam 
Morecrafr  might  admit  assets  of  Joseph 
Hamston,  or  else  that  the  usual  accounts 
might  be  taken  of  Joseph  Hamston's  estate, 
and  that  the  defendants  Gregory  and 
WooUams  might  admit  assets  of  Geoige 
Gbregory  to  answer  the  amount  due  from  his 
estate  to  Joseph  Hamston's  estate,  or  that 
the  usual  accounts  might  also  be  taken 
against  George  Gregory's  estate. 

The  defendant  Morecraft,  by  his  answer, 
admitted  that  Joseph  Hamston,  by  virtue  (^ 
his  title  and  rights  under  the  testator's  will, 
received  the  rents  of  the  devised  estates 
during  the  period  mentioned  in  the  bill,  and 
that  Uie  sum  of  73^.  165.  2d*  was  at  the 
death  of  Joseph  Hamston  in  the  hands  of  or 
had  been  received  by  him  on  account  of  the 
rents  of  the  devised  estates ;  and  he  sub- 
mitted that  the  plaintiffs  were  not  entitled 
to  any  such  account  or  relief  as  was  prayed 
by  the  bill,  except  in  a  suit  properly  consti- 
tuted for  administering  the  estate  and  carry- 
ing into  execution  the  trusts  of  the  wiU  of 
the  testator,  Jonathan  Hamston. 

The  defendants  Ghregory  and  Woollams 
filed  their  separate  answer  to  the  same 
tenor  and  effect  as  the  answer  of  More- 
craft.     The  cause  now  came  on  for  hearing. 

Mr.  Roupell  and  Mr,  Bird,  for  the  plain- 
tiff, contended  that  the  bill  was  properly 
constituted,  and  did  not  seek  for  a  gener^ 
administration  of  the  estate  of  Jonathan 
Hamston ;  that  the  plaintiffs  were  entitled 
to  be  paid  out  of  the  estate  of  Joseph  Ham- 
ston the  amount  of  rents  admitted  by  the 
defendant  Morecraft  to  have  been  received 
by  Joseph  on  account  of  the  estate  of 
Jonathan  Hamston ;  and  that  the  bill  was 
in  conformity  with  the  d2nd  General  Order 
of  the  26th  of  August  1841  (1).     For  the 

(1)  Ord.  Can.  174;  10  Law  J.  Rep.  (n.8.) 
Chanc.  413. 
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pUdntifiii    the  following    authoritieft   were 

«ited:— 

Biggs  t.  Pen»,  4  Haie,  469. 
Franco  v.  Franco^  d  Ves.  75 ;  and 
Mag  V,  Selbg,  1  Yon.  &  C0II.C.C.  235. 

^fr.  Twmer  and  ilfr.  Rogers^  for  the 
defendant  Moreciaft,  contended  that  a  snr- 
▼iving  execator  could  not  be  allowed  to 
take  aaaets  ftom  the  hands  of  the  legal  per- 
sonal representative  of  a  deceased  executor 
in  the  absence  of  the  residuary  legateesi 
inasmuch  as  he  might  afterwards  be  called 
upon  by  the  residuary  legatees  to  account 
for  those  assets  to  them ;  that  it  appeared 
on  the  fiice  of  the  bill  itself  that  the  trusts 
of  the  testator's  will  still  remained  unexe- 
cuted, and  that  such  trusts  at  once  attached 
on -the  assets  in  the  hands  of  the  defendant 
Moreoaft ;  that  the  fund  claimed  was  not 
a  dear  lund,  and  the  bill  tendered  an  issue 
as  to  the  amount  to  which  the  defendant 
Morecraft  was  entitled  as  the  legal  per- 
flonal  representatire  of  one  of  the  residuary 
legatees ;  and  that  according  to  the  case  of 
Carmiehael  v.  Carmichael{2\  an  account 
between  co-defendants  could  not  be  a  dis- 
ehaige  against  the  residuary  legatees  or 
other  parties  beneficially  interested  in  a 
testator's  estate. 

Mr,  Kindersleg  and  Mr.  Babington,  for 
the  defendants,  Gregory  and  WooUams, 
eontended  that  they  were  unnecessary  par- 
ties to  the  suit,  and  ought  to  be  dismissed 
therefrom,  there  being  no  aUegation  in  the 
bill  of  collusion  between  Morecraft  and 
the  other  defendants,  or  that  Morecraft  had 
refused  to  come  to  an  account  with  the 
plaintifis  in  respect  of  the  assets  received 
by  his  testator,  Joseph  Hamston. 

Mr.  Roupell,  in  reply,  submitted  that 
the  case  of  Carmiehael  v.  Carmiehael  had 
no  application  to  the  principal  case,  the 
bill  in  that  case  having  been  filed  by  a  party 
benefidaUy  interested  in  a  testator's  estate 
against  the  executor. 

The  Master  of  the  Rolls,  after  stating 
his  regret  at  the  necessity  of  instituting  a 
suit  like  the  present,  and  the  certainty  of  a 
much  larger  sum  than  that  which  was  in 
question  being  exhausted  in  costs,  and  the 
facta  of  the  case,  observed,  that  the  point 

(2)  2  PhiL  101. 


for  the  Court  to  consider  was,  whether  the 
bill  could  be  sustained ;  that  the  defendant 
Morecraft  represented  Joseph  Hamston,  one 
of  the  several  residuary  legatees  named  in 
Jonathan  Hamston's  will,  and  the  case  dif- 
fered from  that  of  Franco  V.  Franco^  cited 
in  support  of  the  bill,  inasmuch  as  in  the 
present  case  the  party  against  whom  the 
claim  was  made  had  an  interest  in  the  sum 
which  the  plaindfb,  by  their  bill,  sought  to 
have  paid  to  them :  the  question  was,  whe- 
ther the  ordinary  rule  ought  to  be  applied 
here,  which  said  that  a  party  should  not  be 
called  upon  to  account,  except  under  circum- 
stances  which  would  give  him  a  complete 
discharge  on  the  accounts  being  taken.  The 
defendant  Morecraft  insisted  that  he  would 
have  to  account  afterwards  with  the  cewhnt 
que  trust  claiming  under  the  will  of  Jonathan 
Hamston,  even  if  he  now  accounted  with 
the  plaintiffs  in  respect  of  his  receipts ;  and 
it  did  not  appear  how  this  difficulty  could 
be  got  rid  of.  The  suit  was,  therefore,  de- 
fective for  want  of  parties,  though  it  was 
not  matter  of  surprise  that  the  other  persons 
beneficially  interested  in  the  fund  which  the 
bill  sought  payment  of,  had  not  been  made 
parties,  on  account  of  the  great  expense 
that  must  attend  that  course  of  proceeding. 
What  ought  to  be  done  would  be  to  let  the 
cause  stand  over,  with  liberty  for  the  plain- 
tiffs to  amend,  by  adding  parties  and  pray- 
ing a  general  account. 

Mr.  Turner  asked  that  the  defendants 
might  have  their  costs  against  the  plaintiffs, 
whose  attention  had  been  called  to  the  ob- 
jection for  want  of  parties  by  the  answer. 

The  Master  of  the  Rolls,  however, 
declined  to  give  any  costs,  and  directed  the 
amendments  to  be  made  within  a  month. 


V 

Nov 


.C.     \ 
.  16.  / 


WEBB  V.  WEBB. 


Trustees — Separate  Answers — Costs. 

Upon  a  bill  filed  on  behalf  of  an  infant 
against  two  trustees  for  maintenance  out  of 
the  trust  fund,  the  trustees  answered  sepa^ 
ratehf,  one  insisting  that  the  fund  should  be 
accumulatedt  and  ^e  other  that  the  dividends 
should  be  paid  to  the  father  of  the  infant  for 
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her  fMainUtHince : — Held^  that  onhf  one  set 
0/  costs  could  be  allowed  to  the  trustees* 

In  this  case  an  objection  was  raised  to 
the  allowance  of  two  sets  of  costs  incurred 
by  two  trustees,  who  had  answered  sepa- 
rately. The  bill  prayed  that  Richard  Webb 
and  William  Yates,  two  trustees  under  a 
settlement,  might  be  ordered  to  pay  into 
court  various  sums  of  money  which  bad 
been  transferred  to  them,  upon  trust  for  the 
plaintiff,  who  was  an  infant,  her  executors, 
administrators  and  assigns,  and  to  be  trans- 
ferred to  her  or  them,  as  and  when  she 
should  attain  the  age  of  twenty-one  years 
or  previously  marry  ;  but  in  case  she  should 
die  under  that  age  without  having  been 
married,  then  upon  trust  for  Richard  Wil- 
liam Webb,  the  father  of  the  plaintiff,  his 
executors,  administrators,  and  assigns ;  and 
the  trustees  were  directed  during  die  mino- 
rity of  the  plaintiff,  to  apply  and  allow  any 
part  of  the  dividends  and  interest  of  the 
said  sum  of  stock  in  or  towards  the  main- 
tenance and  education  of  the  plaintiff  in 
such  manner  as  they  should  think  fit,  and 
that  the  residue  should  be  accumulated  for 
her  benefit.  The  bill  alleged,  that  differences 
had  arisen  between  the  parties  as  to  the 
application  of  the  dividends ;  that  Richard 
Webb,  one  of  the  trustees,  had  alleged  that 
the  same  ought  to  be  paid  to  the  &ther  of 
the  plaintiff,  for  assisting  him  in  educating 
her  :  and  the  other  trustee,  William  Yates, 
insisted  that  the  said  Richard  William  Webb 
did  not  requure  and  was  not  justified  in 
demanding  that  the  dividends  should  be 
paid  to  him ;  and,  therefore,  that  they  ought 
to  be  reinvested  and  accumulated  for  the 
benefit  of  the  plaintiff. 

The  bill  further  stated,  that  the  said 
Richard  Webb  had,  on  three  different  occa- 
sions, succeeded  in  obtaining  payment  of 
the  dividends,  and  had  paid  them  over  to 
Richard  WHliam  Webb ;  that  the  said  WH- 
liam  Yates  acting  according  to  what  he 
conceived  to  be  his  duty,  had  given  notice 
to  the  Bank  not  to  pay  any  further  dividends 
to  the  said  Richard  Webb,  until  the  Court 
of  Chancery  should  have  determined  whe- 
ther they  were  to  be  accumulated  or  not,  or 
until  some  satisfactory  arrangement  should 
be  made  for  the  investment  of  such  divi- 
dends, upon  the  trusts  of  the  settlement  for 
the  benefit  of  the  plaintiff. 


A  d«cree  was  made  in  the  cause,  under 
which  the  question  was  referred  to  thct 
Master,  who  reported  in  favour  of  the  infant 
being  maintained  out  of  her  fortune,  and 
that  such  maintenance  should  have  a  retro- 
spective operation.  It  appeared  that  Rich- 
ard Webb,  the  second  trustee  on  the  record, 
had  put  in  a  separate  answer  to  the  bill^ 
and  instead  of  employing  the  solicitor  who 
had  been  employed  by  William  Yates,  his 
co-trustee,  had  employed  as  his  solicitor 
Richard  William  Webb,  the  father  of  the 
plaintiff. 

A  decree  under  the  report  was  consented 
to  by  all  parties ;  but  it  was  submitted  to 
the  Court,  that  Richard  Webb  ought  not  to 
be  allowed  his  costs  of  putting  in  a  separate 
answer  and  employing  a  separate  solicitor. 
Mr.  Bethell  appeared  for  the  plaintiff: 
Mr.  Speedy  for  William  Yates ;  and 
Mr.  fVillcock,  for  Richard  Webb. 

The  Vice  Chancellor  disapproved  of 
the  conduct  pursued  by  Richard  Webb,  and 
directed  only  one  set  of  costs  ^to  be  allowed. 


K.  Bruce,  Y.C.  f     banks  v.  wbittall. 

Nov.  9,  20.      \      LED8AM  V.  BANKS. 

Mortgage — Priority — Parol  Evidence. 

A.  having  a  mortgage  for  1,150/.,  agreed 
to  join  with  the  mortgagor  in  assigning  the 
mortgaged  tenements  to  another  persont  who 
was  to  advance  750/.,  which  was  to  be  paid 
to  Ay  and  the  mortgagor  was  to  execute  to  Am 
another  mortgage  for  the  residue  of  her  debt^ 
so  as  to  make  A.  second  incumbrancer.  A 
deed  of  assignment  was  accordingly  executed^ 
but  the  mortgagor  afterwards  refused  to 
execute  a  further  mortgage  to  A.  The  mort' 
gagor  afterwards  procured  S.  to  pay  off  the 
mortgage  debt  of  7501,  ^  and  the  mortgagee 
signed  an  undertaking  to  execute  a  re^assigt^ 
ment.  A.  filed  a  biU  to  enforce  her  lien  :-— 
Held,  that  having  proved  the  agreement  be^ 
tween  herself  and  the  mortgagor  by  parol 
evidence,  she  was  entitled  to  a  lien  for  the 
residue  of  her  debt,  but  that  the  750/.  was 
the  first  charge  upon  the  estate. 

In  October  1844,  Banks,  the  first-named 
plaintiff  in  the  first  suit,  executed  an  assign- 
ment of  some  leasehold  tenements  to  Miss 
Ledsam,  the  plaintiff  in  the  second  suit,  by 
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way  of  mortgage  for  securing  1,1502.  and 
interest. 

In  July  1846  an  indenture  was  executed 
between  Miss  Ledsam  of  the  first  part, 
Banks  of  the  second  part,  and  the  defen- 
dant Whittall  of  the  third  part,  which  re- 
cited the  mortgage  of  1844,  and  that  the 
principal  sum  of  1,150/.  was  still  due,  hut 
that  all  interest  thereon  had  been  paid ;  and 
that  Miss  Ledsam  had  agreed  to  accept  the 
turn  of  750/.,  in  cash,  and  upon  payment 
thereof  to  release  the  premises  from  the 
monies  secured  by  the  mortgage,  and  to 
make  other  arrangements  with  Banks  for 
payment  of  the  residue  of  the  1,150/.  be- 
yond the  sum  of  750/.  It  was  then  wit- 
nessed that  in  consideration  of  the  premises, 
and  also  in  consideration  of  the  7^0/.  paid 
to  Miss  Ledsam  by  Whittall,  Miss  Ledsam 
and  Banks  assigned  the  leaseholds  to  Whit- 
tall by  way  of  mortgage  for  securing  750/., 
which  was  to  be  paid  on  the  25th  of  January 
1847. 

Previously  to  the  execution  of  this  deed. 
Miss  Ledsam  had  applied  to  Banks  for  the 
payment  of  the  mortage  debt :  and  it  had 
been  ultimately  agreed  between  them,  that 
he  should  procure  some  one  to  advance  a 
sum  of  750/.,  which  was  to  be  paid  to  Miss 
Ledsam ;  and  she  undertook  to  execute  an 
assignment  of  the  leaseholds,  so  that  the 
person  who  should  advance  the  750/.  should 
have  the  first  charge  upon  the  premises: 
and  Banks  was  to  execute  another  indenture 
by  which  Miss  Ledsam  was  to  have  a  second 
charge  upon  the  premises  for  the  residue  of 
her  debt ;  but  some  negotiations  were  pend- 
ing between  them  whether  some  further 
advance  should  be  made  by  Miss  Ledsam 
or  her  brother  to  Banks,  and  whether  some 
other  property  should  be  included  in  the 
same  mortgage. 

On  the  19th  of  January  1847,  without 
any  previous  communication  having  taken 
place  between  the  parties,  Banks  and  a 
Mr.  Smith,  who  was  co-plaintiff  with  Banks 
in  the  first  suit,  went  to  Mr.  Whittall's  house 
and  tendered  to  him  the  sum  of  750/.  and 
six  months'  interest.  Whittall  at  first  re- 
fused  to  accept  it  until  he  had  consulted  his 
solicitor;  but  he  ultimately  received  the 
money  and  signed  a  memorandum  indorsed 
upon  the  mortgage-deed  of  July  1846,  by 
which  he  acknowledged  the  receipt  of  the 
750/.  and  interest  from  Smith,  and  engaged 


to  execute  a  re-assignment  of  the  mortgaged 
premises  when  requested  so  to  do  by  Smith, 
at  the  expense  of  Banks.  The  money  so 
paid  to  Whittall  was^ furnished  by  Mr. 
Smith,  and  shortly  afterwards  an  indenture 
was  tendered  to  Whittall  for  his  execution, 
purporting  to  be  an  assignment  to  Smith 
for  securing  the  sum  of  750/.  This  inden- 
ture contained  no  reference  to  any  claim  of 
•Mus  Ledsam  for  the  residue  of  the  1,150/, 
for  which  she  still  claimed  a  lien  upon  the 
property ;  and  Mr.  Whittall  refused  to  exe- 
cute that  indenture  without  the  advice  of 
his  solicitor,  who  recommended  him  not  to 
sign  it. 

Banks  and  Smith  then  filed  a  bill  against 
Whittall,  praying  for  an  assignment  of  the 
leaseholds  to  Smith. 

Whittall  objected,  by  his  answer,  that 
Miss  Ledsam  was  a  necessary  party,  and 
the  point  was  argued  before  the  Vice  Chan- 
cellor Knight  Bruce  in  May  1847,  when  his 
Honour  directed  that  the  objection  should 
stand  over  till  the  hearing. 

Miss  Ledsam  then  filed  a  bill  against 
Banks,  Smith,  and  Whittall  to  establish  her 
claim  as  an  incumbrancer  for  the  residue  of 
her  debt,  and  also  insisting  that  in  conse- 
quence of  the  payment  of  Whittall's  debt 
her  lien  had  become  the  first  charge  upon 
the  leaseholds.  The  bill  prayed  for  a  de- 
claration accordingly,  and  that  if  her  lien 
should  not  be  held  the  first  incumbrance 
she  might  be  allowed  to  redeem  Smith's 
mortgage.  The  fact  that  Banks  had  agreed 
to  give  Miss  Ledsam  a  second  mortgage  for 
the  residue  of  her  debt  was  proved  by  her 
brother,  who  had  acted  as  her  agent,  l^  th6 
solicitor  who  acted  for  all  parties  in  pre- 
paring the  deed  of  1846,  and  by  two  other 
witnesses. 

The  two  causes  came  on  to  be  heard 
together,  by  order  of  the  Court. 

Mr,  Bacon  and  Mr,  Amphleit,  for  Banks 
and  Smith,  insisted  that  the  real  transaction 
between  the  parties  must  be  taken  to  be 
such  as  was  represented  by  the  mortgage 
to  Whittall.  The  leaseholds  were  thereby 
released  from  the  whole  debt ;  and  if  the 
750/.  was  not  accepted  by  Miss  Ledsam  in 
full  discharge  of  the  larger  sum,  there  was 
no  written  agreement  to  shew  that  she  was 
to  have  any  other  claim  for  the  residue 
than  such  as  she  could  sustain  against  Banks 
personally. 
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Mr.  /•  Russell  and  Mr,  TweUs,  contrii, 
contended,  that  the  nature  of  the  agreement 
between  Banks  and  Miss  Ledsam  had  been 
clearly  shewn  by  pyrol  evidence ;  that  Miss 
Ledsam  had  performed  her  part  of  that 
agreement  by  executing  the  mortgage  to 
Whittall,  and  that  she  was  therefore  entitled 
to  the  consideration  which  Banks  had  agreed 
to  give  in  order  to  procure  her  concurrence 
in  that  deed ;  that  by  paying  off  Whittall's 
incumbrance,  without  taking  an  assignment, 
the  leaseholds  had  become  exonerated  from 
that  charge;  and  that  if  Smith,  who  ad- 
vanced the  money,  had  any  lien,  he  must 
be  postponed  to  Miss  Ledsam. 

hfr.  Craig  appeared  for  Mr.  Whittall. 

Knight  Bruce,  V.C. — The  decree  must 
be  in  both  causes,  and  with  regard  to 
the  costs  of  the  first  suit  of  Banks  v. 
fVhittaUt  up  to  this  time,  Miss  Ledsam 
is  not  a  party  to  the  suit,  the  plaintiffs 
having  elected  so  to  construct  their  case 
as  to  omit  her.  I  cannot,  therefore,  in 
any  manner  make  her  liable  to  the  costs 
of  the  suit  to  which,  as  I  have  already  said, 
the  plaintiffs  have  elected  that  she  shall  be 
a  stranger.  I  am  of  opinion,  that  as  be- 
tween Banks  and  Smith,  on  the  one  side, 
whom  I  must  glue  together  in  the  first 
suit,  and  Mr.  Whittall  on  the  other,  he  is 
entitled  to  his  costs  to  this  time  from 
them,  and  I  have  already  said  that  I 
have  no  means  of  making  Miss  Ledsam 
liable  for  these  costs ;  therefore,  they  must 
stand  borne  to  this  time  by  the  plaintiffs 
in  the  first  suit,  or  one  of  them,  but  only 
to  this  time ;  that  is  subject  to  this  qualifi- 
cation : — unless  I  misapprehend  the  case, 
there  is  evidence  on  Whittall's  part  in  the 
first  suit  going  to  matters  not  in  issue  in 
that  suit.  I  cannot,  therefore,  give  him  the 
costs  so  frur  as  they  have  been  increased  by 
evidence  in  that  suit  on  matters  not  in 
issue,  and  so  far  as  costs  in  that  suit  have 
been  increased  by  such  evidence,  Whittall 
must  pay  them,  and  there  must  be  a  de- 
duction. That,  I  think,  disposes  of  the 
costs  of  the  suit  of  Banks  v.  Whittall  to 
this  time. 

With  regard  to  the  costs  of  the  suit  of 
Ledsam  v.  Banks,  Miss  Ledsam  must  pay 
Mr.  Whittall  his  costs,  and  add  them  to  her 
own  ;  and  I  can  give  no  costs  as  between 
her  and  Mr.  Smi^,  and  no  costs  between 


her  and  Mr.  Banks,  except  so  &r  as  will  be 
included  in  her  costs  of  suit. 

As  to  the  charges  on  the  estate,  I  am  of 
opinion,  that  Miss  Ledsam  has  established 
her  case  of  being  an  equitable  incumbrancer 
for  400/.,  the  residue  of  her  original  mort- 
gage-money, with  interest.  That,  however, 
would  be  a  charge  second  to  the  charge 
created  in  favour  of  Whittall ;  and  I  am  of 
opinion,  that  whatever  may  be  the  merely 
strict  technical  view  of  the  case,  it  would  be 
too  hard  to  treat  the  charge  of  750/.  as  ex- 
tinguished. I  am  of  opinion,  therefore,  that 
that  charge  may  be  considered  as  remaining 
in  Smith,  whose  money  paid  it  off,  (if  that 
expression  may  be  used,)  and  there  must 
be  a  decree  on  that  footing,  giving  Miss 
Ledsam  a  right  of  redemption  upon  paying 
Mr.  Smith  his  750/.  and  interest,  on  which 
being  done  in  the  usual  way,  there  is  to  be 
a  reconveyance  to  her  by  Whittall  at  least: 
whether  there  need  be  any  conveyance  by 
Banks  and  Smith,  or  either  of  them,  may 
be  matter  for  consideration.  She  will  have 
the  legal  estate  by  a  conveyance  from  Mr. 
Whittall.  If  she  does  not  pay  Smith  she 
will  be  foreclosed.  If  she  does  pay  him, 
then  Mr.  Banks  is  to  redeem  her,  and  in 
that  redemption  she  will  have  the  costs  of 
her  suit ;  she  will  have  what  she  paid  Smith, 
her  own  debt  and  costs,  and  unless  Banks 
pays  this  he  will  be  foreclosed.  The  case 
is  of  such  a  nature  that  Smith  ought  not  to 
have  any  costs  of  the  suit  to  this  time ;  but 
I  think  he  ought  to  have  his  costs  in  the 
Master's  office  in  the  usual  way.  There  are 
circumstances  which  I  do  not  altogether 
like,  though  I  do  not  refer  to  them  more 
particularly. 

His  Honour  desired  to  have  the  papers 
in  these  suits,  and  pronounced  the  following 
judgment  on  a  subsequent  day. 

Nov.  20. — Knight  Bruce,  V.C. — In 
these  causes,  heard  substantially  together, 
after  having  at  the  conclusion  of  the  argu- 
ment stated  the  impression  on  my  mind  on 
roost,  if  not  all,  of  the  points,  I  desired  to 
have  an  opportunity  of  reading  the  pleadings 
and  depositions  out  of  court,  before  parting 
with  the  case ;  and  in  many,  though  not  in 
every  pardcular,  my  views  are  as  they  were. 
I  continue  to  think  it  dear  that  Miss  Led- 
sam is  an  equitable  incumbrancer  for  the 
principal  and  interest  of  400/.,  the  difference 
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between  750Z.  and  her  original  mortgage 
debt  of  1,1502.;  and  I  have  not  doubted 
very  roach  whether  she  shall  be  first  or 
second  incumbrancer.  Certainly,  I  remain 
satisfied  that  whatever  may  have  been  the 
view  of  Banks  or  Smith  in  their  proceedings 
on  the  19th  of  January,  on  and  before  which 
day  they  had  notice  of  Miss  Ledsam's  title^ 
it  ought  not  to  be  taken  that  Whittall  re- 
ceived the  money  as  a  mortgagee  who  had 
contracted  or  intended  to  assign.  I  am 
satisfied  that  he  ought  not  to  be  taken  as 
having  agreed  to  do  anything,  and  that  he  was 
not  compellable  to  do  what  he  did.  On  the 
question  of  acceding  to  the  demand  of  Smith, 
of  having  the  legal  estate  in  the  mortgaged 
estate  transferred  to  him,  I  have  doubted 
considerably.  My  impression  is,  that  with- 
out the  consent  of  Miss  Ledsam  and  Whit- 
tall, this  ought  not  to  be. 

The  decree  directed  the  usual  accounts 
to  be  taken  ;  giving  Miss  Ledsam  the  right 
to  redeem  Smith  :  and  the  legal  estate  was 
to  be  conveyed  to  her  if  she  redeemed  Smith ; 
otherwise  she  was  to  be  foreclosed. 


IM,  V.C.) 
.25;  } 
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WiGRAM,  V.C. 
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TIPPING  V,  COATE8. 


Witness — Subpcena  duces  tecum — Refusal 
to  answer — Motion  for  Re- Examination, 
Service  of  Notice — Costs. 

Under  a  commission,  a  witness,  who  had 
been  served  with  a  subpoena  duces  tecum, 
was  esMmined  upon  interrogatories  directed 
to  a  particular  document.  The  witness  re- 
fused  to  produce  the  document,  on  the  ground 
that  it  related  to  a  private  matter  between 
himself  and  a  stranger.  The  refusal  to 
answer  was  not  returned  by  the  Commis- 
nomer  as  a  demurrer  to  the  interrogatories  ; 
and  the  examining  party  allowed  publication 
to  pass  by  consent,  in  ignorance  of  such 
refiual  to  answer.  Upon  motion  by  the  ex^ 
nshmg  party,  notice  of  which  was  served 
on  the  witness  alone^  a  new  commiseion  was 
ordered^  the  witness  to  iUtend  thereat  and 
produce  the  document,  and  be  examined  at 
his  own  expense,  and  to  pay  the  costs  of 
suek  new  commission,  and  of  its  execution, 
and  the  costs  of  the  present  application. 

Msw  Sbeibs,  XVII.— Ch arc. 


Upon  the  argument  of  a  demurrer  to  inter" 
rogatories,  or  upon  the  analogous  motion  for 
re-examination,  the  general  rule  is,  that  the 
witness  is  the  only  party  to  be  served  with 
notice ;  but,  semble,  special  circumstances  or 
suspicion  of  collusion  may  require  other 
parties  to  be  served. 

It  is  no  answer  to  an  interrogatory  calling 
upon  a  witness  for  the  production  of  a  docu- 
ment,  that  the  document  relates  to  a  private 
matter  between  himself  and  another  person, 
or  is  immaterial  to  the  question  in  the  cause. 

In  case  of  a  subpoena  duces  tecum  served 
upon  a  witness,  it  is  not  necessary,  for  the 
production  of  a  document,  to  have  an  inter- 
rogatory directed  to  the  witness  for  that 
purpose, 

A  witness,  when  before  the  Commissioner, 
cannot  refuse  to  produce  a  document  on  the 
ground  of  the  irregularity  of  the  suhposna. 

This  was  a  creditors*  suit  to  administer 
the  estate  of  Benjamin  Coates,  the  testator 
in  the  cause,  and  the  defendants,  Elizabeth 
Coates  and  J.  Colbatch,  were  his  executors. 
Under  the  decree  made  in  the  cause,  Greoige 
Smith  went  in  before  the  Master,  and 
claimed  to  be  a  creditor  of  the  testator  for 
the  sum  of  950/.,  secured  by  the  joint  and 
several  bond  of  the  testator  and  J.  Ham- 
mond and  H.  James  (who  were  in  partner- 
ship as  solicitors)  for  business  done  for 
them  as  their  London  agent ;  and  also  for 
the  sum  of  35/.  7^.,  due  from  the  testator 
upon  the  balance  of  an  account.  The  debt 
of  950/.  arose  in  this  way : — In  1828,  one 
White  became  bankrupt,  and  J.  Price  and 
J.  Baker  were  chosen  his  assignees.  Coates, 
Hammond,  and  James  were  the  solicitors  of 
the  assignees,  and  G.  Smith  was  their  Lon- 
don agent ;  and  the  950/.  was  claimed  by 
O.  Smith,  to  be  due  from  Coates,  Ham- 
mond, and  James,  and  payment  was  secured 
by  the  bond  of  the  three.  G.  Smith  carried 
in  his  claim,  and  was  admitted  as  a  creditor 
upon  the  estate  for  the  950/.  and  35/.  7^. 
A  state  of  facts  was  then  carried  in  by  £. 
Coates  and  J.  Colbatch,  the  executors  of 
the  testator,  who  made  this  case:  that  a 
sum  of  500/.,  coming  to  Price  and  Baker 
as  the  assignees  of  White,  was  paid  by  them 
to  G.  Smith  under  the  express  agreement 
that  he  should  be  permitted  to  receive  and 
apply  the  same  in  satisfaction  of  the  simple 
contract  debt  of  35/.   Is, ;   and  that  the 
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reaidae  should  be  applied  in  part  satisiaction 
of  the  boad  debt  of  950/.  and  interest ;  and 
the  executors  charged  that  the  proof  of  the 
simple  contract  debt  of  G.  Smith  ought  to 
be  expunged,  and  the  proof  of  the  bond 
debt  be  reduced  by  that  amount.  A  counter 
state  of  facts  was  taken  in  by  G.  Smith, 
that  the  5002.  came  into  his  hands  not  bound 
by  any  such  agreement ;  and  by  his  affidavit, 
G.  Smith  claimed  a  right  to  appropriate  the 
500/.  in  part  satisfaction  of  a  larger  debt 
due  to  him  from  Coates  and  Hammond. 

A  commission  was  issued  for  the  examina- 
tion of  witnesses  at  Leominster ;  and  one  of 
the  principal  points  to  which  the  examination 
of  the  witnesses  Baker,  Hammond,  and 
James  was  directed,  was  to  ascertain  whe- 
ther they  had  not  concurred  in  G.  Smith's 
receiving  the  said  sum  of  5002.,  as  the  Lon- 
don agent  of  the  said  James  Hammond,  and 
for  his  benefit ;  whether  or  not  for  or  upon 
a  pre-existing  consideration  or  agreement 
between  the  said  J.  Hammond,  J.  Baker  and 
J.  Price,  with  the  privity  of  H.  James,  that 
the  said  5002.  when  received  by  G.  Smith 
should  be  applied  for  the  benefit  of  the  said 
J.  Hammond,  and  that  J.  Hammond  should 
accept  such  sum  of  500/.  in  full  of  all 
claims  of  himself,  or  himself  and  his  late 
co-partners,  upon  the  said  J.  Baker  and 
J.  Price  as  such  assignees  as  aforesaid,  for 
costs  in  respect  of  business  done  by  Coates, 
Hammond,  and  James,  in  the  matter  of  the 
said  bankruptcy  to  a  larger  amount;  and 
in  relation  to  which  business  the  said  firm 
had  incurred  a  large  debt  with  G.  Smith  as 
their  London  agent,  and  which  constituted 
part  of  the  debt  proved  by  G.  Smith  against 
the  estate  of  the  testator,  and  whether  Price 
and  Baker  had  not  been  guaranteed  by 
Coates  and  Hammond  against  all  damages, 
upon  permitting  G.  Smith  to  receive  the 
500/. 

The  commission  was  opened  at  Leomin- 
ster on  the  7th  of  April  last,  when  J.  Baker, 
in  pursuance  of  a  summons  and  a  subpcena 
duces  teeum^  attended  before  the  Commis- 
sioner, to  be  examined  upon  the  interro- 
gatories exhibited  by  the  executors.  The 
subpcena  duces  tecum  was,  that  the  wit- 
nesses J.  Hammond,  H.  James,  and  J. 
Baker  should  attend  the  Commissioner  at 
the  place  and  time  to  be  named,  and  bring 
with  them  and  produce  all  the  bills  of  fees 
of  the  late  firms  of  Coates  &  Hammond,  and 


Coates,  Hammond  &  James,  against  the 
assignees  of  W.  H.  White,  the  agency  bills 
of  George  Smith,  any  agreement  between 
Benjamin  Coates,  deceased,  or  the  late  firm 
of  Coates  &  Hammond,  or  Coates,  Ham- 
mond &  James,  respectively,  and  the  assig- 
nees of  W.  H.  White,  respecting  costs  in 
the  matter  of  the  bankruptcy ;  any  agree- 
ment between  J.  Hammond  and  J.  Price 
and  J.  Baker,  respecting  the  application  of 
a  sum  of  500/. ;  all  letters  written  and  sent 
by  J.  Hammond  to  G.  Smith,  respecting 
the  application  of  500/.  received  or  to  be 
receivied  by  the  latter  for  the  assignees  of 
the  said  W.  H.  White,  from  or  through  the 
Accountant  General,  &c. 

The  commission  was  duly  returned  oq 
the  15th  of  April  1847,  and  publication 
was  passed  by  consent  on  the  26th  of  April 
following ;  when  it  appeared  that  the  wit- 
ness Baker  had  admitted  the  existence  of 
the  guarantee  in  his  possession,  but  had 
refrised  to  give  a  further  answer  to  the 
interrogatories.  The  fourth  interrogatory, 
after  inquiring  after  the  existence  of  such 
agreement  or  understanding,  proceeded  thus : 
**  Whether  or  no  was  such  agreement,  under- 
taking, or  understanding  reduced  into  writ- 
ing ?  If  yea,  set  forth  in  whose  possession 
or  power  such  writing,  note,  or  memorandum 
now  is,  and  set  forth  the  same  in  the  words 
and  figures  thereof,  or  the  purport  and 
efiect  thereof."  The  fortieth  interrogatory, 
after  inquiring  whether  Price  and  Baker 
required  any  undertaking,  g^rantee,  or 
release  to  be  given  to  them  before  executing 
the  power  of  attorney  to  enable  G.  Smith 
to  receive  the  500/.,  inquired  "  Whether  or 
no  was  any  and  what  undertaking,  guaran- 
tee, or  release,  given  or  agreed  to  be  given 
to  Price  and  Bdcer,  or  either  and  which  of. 
them,  and  by  whom  and  on  the  occasion, 
or  in  reference  thereto,"  &c.  The  forty- 
first  interrogatory  was,  ''  Whether  or  no 
was  any,  and  if  any,  what  undertaking, 
gpiarantee,  release,  or  indemnity,  ever  and 
when  given  or  agreed  to  be  given  to  the 
said  Price  and  Baxter,  or  either  and  which 
of  them,  by  or  on  behalf  of  their  solicitors, 
or  by  the  agents  or  agent,  and  whom  by 
name,  of  their  solicitors  in  any  manner  re* 
lating  to  or  concerning  the  estate  and  efFectt 
of  the  said  bankrupt,  or  the  eosts  of  the  law 
proceedings  connected  therewith.  If  yea, 
set  forth  the  particulars  and  the  purport 
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and  effect  thereof,  respectively,  and  why 
and  under  what  circumstances  the  same 
was  given  or  agreed  to  be  given." 

To  the  fourth  interrogatory  the  witness 
Baker  answered :  "  The  said  testator,  B. 
Coales,  in  his  lifetime,  but  when  in  parti- 
cular I  cannot  state,  verbally  undertook 
and  agreed  not  to  charge  the  said  J.  Price 
and  myself,  personally,  with  any  costs  which 
night  become  due  and  payable  to  him,  the 
said  B.  Coates,  for  any  business  which  he 
might  transact  as  the  solicitor  for  the  said 
J.  Price  and  myself,  as  the  assignees  of 
the  said  bankrupt ;  and  that  he,  the  said  B. 
Coates,  would  look  only  to  the  estate  of  the 
said  bankrupt  for  payment  of  such  costs. 
And  further,  that  the  said  J.  Hammond,  in 
April  1 844,  gave  myself  and  the  said  J.  Price 
a  written  agreement  to  save  us  harmless  from 
personally,  being  liable  to  any  costs  then 
due  and  payable  to  either  the  estate  of  the 
said  B.  Coates,  or  the  said  J.  Hammond  and 
H.  James,  for  any  business  done  by  them, 
or  aihex  of  them,  in  the  said  bankruptcy  ; 
but  I  refuse  now  to  produce  the  said  written 
guarantee,  although  thecommissJoner,  taking 
this  my  examination,  has  called  upon  me  so 
to  do ;  as  I  consider  it  a  private  and  con* 
fidendal  paper  now  in  my  possession  be« 
tween  myself  and  the  said  J.  Hammond." 
To  the  fortieth  interrogatory,  **  I  say  I  have 
no  undertaking  or  guarantee  relating  to  the 
business  in  question,  except  the  one  men- 
tioned and  referred  to  in  my  answer  to  the 
fourth  interrogatory."  To  the  forty-first 
interrogatory,  '*  I  have  no  undertaking, 
guarantee,  release,  or  indemnity  from  any 
of  the  said  solicitors  relating  to  the  matters 
in  question,  except  the  written  guarantee 
from  the  said  J.  Hammond,  mentioned  and 
referred  to  in  my  answer  to  the  fourth  inter- 
rogatory." 

On  Uie  1 2th  of  June  following  a  notice  of 
motion  was  served  on  the  witness  Baker, 
that  the  defendants,  the  executors,  might  be 
at  liberty  to  file  interrogatories  in  the  office 
of  the  examiner  for  &e  examination  of 
Baker,  upon  the  interrogatories  exhibited  by 
them  to  6.  Capes,  the  acting  commissioner, 
in  a  eommiasion  issued  in  the  above  causes 
for  the  examination  of  witnesses,  which  had 
been  lately  exeeuted  and  returned.  And 
also  that  the  said  Baker  might  be  ordered  to 
attend  the  examiner,  and  be  examined  at  his 
own  oostSy  and  pay  the  costs  of  this  applica- 


tion, and  all  costs  of  and  consequent  upon 
the  order  which  the  Court  might  make  upon 
the  hearing  of  the  same.     By  the  affidavits 
in   support  of  and  in   opposition   to  the 
motion,  it  appeared  that  J.  D.  Price,  the 
solicitor  of  the  executors,  served  the  wit- 
ness while  under  examination  with  a  new 
9vbp<ena  duces  tecum,  to  produce  before  the 
commissioner  whatever    paper  writing  or 
writings  he  possessed,  written  or  signed  by 
J.  Hammond,  with  respect  to  bearing  the 
assignees  harmless  and  indemnified  in  rela- 
tion to  the  affairs  of  the  bankrupt,  upon  or 
previous  to  the  said  J.  Price  and  J.  Baker 
signing  some  deed  or  instrument  connected 
with  tie  bankruptcy ;  and  also  copies  of  all 
letters  written  and  sent  by  J.  Hammond  to 
O.  Smith,  respecting  the  application  of  a 
sum  of  500^  received  or  to  be  received  by 
the  said  O.  Smith  for  the  assignees  of  the 
bankrupt,  &c.,  and  also  served  the  wit- 
ness with  a  notice  in  writing  to  produce 
before  the  commissioner  the  documents  re- 
quired by  the  subpoena.     G.  Smith,  who 
was  then  present,  advised  the  witness  that 
he  was  not  bound  to  produce  the  document 
in  question,  and  that  the  subpoena  was 
iiregular.  At  one  o'clock,  the  same  day,  the 
witness  was  allowed  by  the  commissioner  to 
return  home  for  refreshment,  and  while  he 
was  absent,  G.  Smith,  in  the  presence  of  the 
solicitor  for  the  defendants,  again  advised  the 
defendant  that  the  subpoena  was  irregular, 
and  that  he  was  not  bound  to  produce  the 
guarantee;  and  that  at  half- past  two  the 
witness  returned  to  the  commissioner's  room, 
and  his  examination  was  resumed. 

The  affidavit  of  O.  Smith  stated,  that  after 
the  delivery  out  of  the  depositions,  he  took 
out  a  warrant  to  proceed,  and  laid  before 
the  Master  a  copy  of  all  the  evidence  taken 
under  the  said  commission,  and  the  Master 
proceeded  upon  both  the  said  state  of  foets 
and  counter-state  of  facts. 

Mr,  RomiUy  and  Mr,  Speed,  tor  the 
motion. — ^The  reasons  given  by  the  witness 
for  not  answering  the  interrogatories  are  given 
upon  oath,  and  therefore  are  equivalent  to 
a  demurrer.  If  his  reasons  are  not  sus- 
tainable, he  must  pay  the  costs  of  his  refus- 
ing to  answer — Bradahaw  v.  Bradthaw  (1). 
The  ground  of  refusal  is  not  that  of  pro- 
fessional confidence,  but  merely  that  it  is 

(1)  1  RuM.&MyLd^S. 
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a  private  document ;  in  fact,  it  is  a  deed 
arranging  the  manner  in  which  a  particular 
debt  shall  be  liquidated — 

Langley  v.  Fisher ,  5  Bea.  443 ;  s.  c  12 
Law  J.  Rep.  (n.b.)  Chanc.  279 ;  s.  c. 
on  appeal,  14  Law  J.  Rep.  (n.s.) 
Chanc.  302. 
Parkhurstv.  Lowten^  2  Swanst.  194. 
Shepherd  v.  Downing^  Ibid.  195,  n. 
Carpmael  v.  Powis,  1  Phil.  687 ;  s.  c. 

15  Law  J.  Rep.  (n.b.)  Chanc.  275. 
Flight  V.  Robinson^  8  Beav.  22 ;  s.  c.  13 
Law  J.  Rep.  (n.s.)  Chanc.  425. 

Mr.  Roll  and  Mr.  Elnuley^  contrii,  for 
the  witness,  Baker. — First,  the  witness  is 
not  a  party  to  the  cause;  and  without  a 
contempt  has  been  committed,  the  Court 
has  no  jurisdiction  to  inflict  costs,  as  asked 
by  the  present  motion.  Secondly,  the 
question  is  brought  before  the  Court  in  an 
irregular  manner ;  namely,  after  publication 
has  passed  by  consent.  The  practice  on  a 
demurrer  to  interrogatories  is  well  settled— 
2  DanielVs  Chanc.  Prac.  560.  The  witness 
was  not  bound  to  produce  this  document,  as 
it  is  of  a  private  nature  and  immaterial.  This 
case  is  distinguishable  from  Bradahaw  v. 
BradahaWf  which  was  a  motion  for  produc- 
tion of  documents,  in  order  that  another 
witness  might  speak  to  those  documents. 
The  first  aubpcena  duces  tecum  was  too 
vague  to  bind  the  witness  to  produce  the 
document;  and  the  service  of  the  second 
subpoena  did  away  with  the  first;  and 
that  second  subpoena  was  altogether  irregu- 
lar, as  not  issued  in  conformity  with  the  24th 
and  25th  Orders  of  1845  (2).  The  other 
parties  to  the  suit  ought  to  have  been 
served  with  notice  of  the  motion. 

Mr.  Romilly^  in  reply. — By  the  course 
taken  by  the  Commissioner,  die  executors 
were  kept  ignorant  of  the  reftisal  of  the  wit- 
ness to  answer,  until  after  publication  had 
passed.  The*  motion,  therefore,  is  regular, 
and  it  is  not  necessary  that  the  witness  should 
be  in  contempt  in  order  that  the  Court  may 
fix  him  with  the  costs.  The  irregularity  of  the 
subpoena,  if  any,  is  cured  by  the  appearance 
of  ^e  witness.  The  other  parties  to  the 
suit  have  no  interest  in  appearing,  except 
to  support  the  motion  ;  but  on  the  argu- 
ment of  a  demurrer  to  interrogatories  no 

(2)  Ord.  Can.  293  ;  14  Law  J.  Rep.  (n.8.) 
Chanc.  287. 


one  appears  but  the  witness.  The  notice 
of  motion  is  general,  but  we  confine  it 
now  to  asking  that  the  witness  may  be  xe* 
examined  upon  those  three  interrogatories. 

Dec.  2. — ^WiQiiAM,  y.C.  (after  stating 
the  facts  of  the  case). — As  the  right  of  the 
defendants,  the  executors,  to  compel  the 
witness  to  perfect  his  examination,  depends 
upon  the  same  principles  as  apply  to  the 
fourth  interrogatory,  I  shall  confine  myself 
to  that.  There  appears  to  me  to  be  some 
doubt  as  to  the  regularity  of  the  Commis- 
sioner's proceedings.  Where  the  witness 
demurs  to  answer  an  interrogatory,  and  the 
examination  is  in  London,  it  is  the  course 
for  the  examiner  to  give  notice  of  the 
demurrer  to  the  opposite  party,  and  to  fur- 
nish him  with  a  copy  of  the  demurrer.  In 
the  case  of  a  commission,  the  Commissioner 
returns  the  demurrer  with  the  commission 
in  the  usual  way;  after  which  the  party 
exhibiting  the  interrogatories  may  procure 
an  order  for  the  delivery  of  the  depositions 
and  the  demurrer ;  but  such  delivery  is  not 
to  be  considered  as  publication — 1  DanielTs 
Ch.  Pr.  925,  ed.  2.  From  this  it  appears, 
that  the  practice  requires  the  demurring 
witness  to  complete  his  examination  before 
publication;  but  it  is  difficult  to  see  how 
that  is  done  after  the  depositions  are  de- 
livered out,  whether  the  delivery  out  be  a 
publication  or  not.  In  this  case  the  Com- 
missioner had  not  considered  the  refusal  of 
the  witness  to  be  a  demurrer ;  and  the  exe- 
cutors of  the  testator  had  no  notice  that  the 
witness,  Baker,  had  refused  to  answer  until 
after  publication  ;  and  had  no  opportunity 
of  obtaining  relief  except  by  motion,  as  in 
Bradshaw  v.  Bradshaw,  in  case  the  witness 
had  done  wrong  in  refusing  to  produce  the 
guarantee.  They  must  in  some  way  or 
other  be  entitled  to  relief.  The  Court 
indeed  has  gone  much  further  than  this* 
Where  the  witness  has  actually  given  his 
evidence,  and  the  depositions  have  been 
suppressed  upon  some  technical  ground, 
the  Court  has  sent  the  same  witness  to  be 
re-examined  upon  the  old  interrogatories. 
The  commission  having  been  returned, 
Baker  cannot  be  re-examined  under  the 
old  commission  ;  there  must  be  a  new  com- 
mission, or  an  examination  before  the  ex- 
aminer. The  following  notice  of  motion 
was  given— -[His  Honour  here  read  the 
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DOtice].  It  18  obvious,  that  this  notice  of 
motion  asks  more  than  the  exigency  of  the 
case  requires ;  but  the  counsel  of  the  exe- 
cutors at  the  bar  limited  their  motion  by 
asking  to  examine  Baker  under  a  commis- 
sion, or  before  the  examiner,  as  to  the  4th» 
the  40th  and  4l8t  interrogatories,  and  the 
payment  of  the  costs  asked  by  the  notice  of 
motion.  This  was  opposed  on  behalf  of  the 
witness  Baker,  and  I  now  state  the  oon- 
closion  to  which  I  have  come.  The  first 
objection  taken  was  preliminary,  namely, 
that  George  Smith  and  the  plaintiff  and 
other  parties  to  the  cause,  except  the  exe- 
cutors, ought  to  have  been  served  with 
notice  of  Uie  motion.  This  was  the  only 
point  upon  which  I  felt  any  difficulty,  and 
upon  this  I  will  observe  presently.  Second- 
ly, upon  the  merits,  it  was  said  the  witness 
was  not  bound  to  answer.  If  the  objection 
of  the  witness  rests  upon  the  claim  of  pri- 
vacy, that  objection  must  be  overruled ; 
I  cannot  find  a  single  instance  of  privilege 
depending  upon  that  ground ;  the  witness 
cannot  refuse  to  disclose  matters  however 
private,  merely  because  they  are  private ;  if 
the  objection  is,  that  the  evidence  is  imma- 
terial, the  witness  has  nothing  to  do  with 
that  question.  The  third  objection  was 
upon  some  alleged  Irregularity  in  the  ser- 
vice of  the  subpoena.  Without  deciding 
upon  the  irregularity,  it  is  sufficient  to  say, 
that  the  witness  having  once  come  under 
examination,  cannot  refuse  to  give  his  evi- 
dence ;  it  is  so  both  at  law  and  in  equity. 
The  irregularity  might  perhaps  justify  him 
in  not  appearing,  but  when  he  is  once  in 
court  he  must  give  his  evidence;  but  it 
appears  that  he  returned  to  be  examined 
even  after  he  had  been  told  of  the  alleged 
irregularity.  The  fourth  objection  was, 
that  the  description  of  the  document  in 
question  was  so  vague  that  it  was  impossi- 
ble to  know  what  was  the  document  meant ; 
but  the  witness  himself  did  identify  it, 
because  he  says  he  has  no  other  document, 
and  he  gives  a  reason  for  not  producing  that 
very  document,  admitted  to  be  in  his  pos- 
session. The  fifth  objection  was,  that  the 
interrogatory  did  not  call  upon  the  witness 
to  produce  it.  I  think  the  fourth  interro- 
gatory does  not  require  this  ;  but  if  not,  the 
nbpcena  duces  tecum  is  sufficient  for  that 
purpose,  as  was  laid  down  in  Bradahaw  v. 
Bradshaw  ;  and  I  confess  I  think  that  that 


case  was  well  decided.  The  sixth  objection 
was,  that  in  Bradshaw  v.  Bradshaw  the 
document  was  to  be  produced  in  order  that 
another  witness  might  prove  it ;  whereas  in 
this  case  the  witness  was  called  upon  to 
produce  it,  but,  as  it  is  said,  for  no  apparent 
purpose.  The  answer  to  that  is,  Uiat  the 
same  witness  who  is  called  upon  to  produce 
the  deed  is  also  called  upon  to  set  forth  its 
contents.  In  substance,  the  answer  to  this 
is  the  same  as  to  the  previous  objection* 
The  seventh  objection  was,  that  the  de- 
positions had  been  already  used  before  the 
Master.  The  only  evidence  to  that  point 
is  that  of  G.  Smith,  who  says  only,  that 
having  laid  before  the  Master  a  copy  of  all 
the  evidence  taken  under  the  commission, 
he  proceeded  upon  both  states  of  facts ;  that 
does  not  affirm  that  the  Master  or  any  one 
else  made  use  of  the  evidence.  The  last 
point  made  is  that  which  I  reserved,  namely, 
whether  it  was  necessary  that  G.  Smith,  the 
plaintiff,  and  all  the  defendants,  except  the 
executors,  should  be  served  with  notice  of 
the  motion.  If  the  question  had  arisen 
before  publication,  I  should  have  had  no 
hesitation  ;  for  in  general  the  witness  is  the 
only  party  interested  in  the  question.  I 
cannot  find  any  reported  case  in  which  any 
one,  except  the  witness,  has  appeared  upon 
a  demurrer  to  interrogatories,  or  upon  the 
analogous  motion,  though  it  might  fairly  be 
contended  that  the  party  should  be  served, 
where  the  witness,  being  a  solicitor,  claims 
the  privilege  on  behalf  of  his  client^iS'an^l- 
ford  V.  Remington  (3) ;  but  there  is  no  such 
question  in  the  present  case.  The  objection 
of  the  witness  does  not  raise  a  claim  of 
privilege  upon  the  ground  of  professional 
confidence.  The  difficulty  is  this,  that  the 
application  is  made,  unavoidably,  after  pub- 
lication. The  witness  has  no  right  to 
require  service  upon  G.  Smith  for  his  own 
benefit:  he  can  only  be  heard,  as  amicus 
Curiae,  to  say,  that  other  parties  have  an 
interest  in  the  question  which  entitles  them 
to  notice.  The  interest  of  all  parties  except 
that  of  G.  Smith  is  identical  with  that  of  the 
executors.  The  only  possible  interest  they 
would  have  in  appearing  would  be  to  see 
that  the  executors  did  their  duty.  As  to 
G.  Smith,  it  is  absurd  to  suppose  that  he 
need  be  served.  G.  Smith  is  a  creditor, 
whose  claim  is  to  stand  or  fall  by  the  evi- 
(a)  2  Vet.jun.  189. 
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dence;  and  under  his  advice,  the  witness 
fiaker  refused  to  produce  the  document; 
and  G.  Smith  is  the  party  who  now  in- 
structs Baker's  counsel.  It  is  difficult  to 
see  what  purpose  he  proposes  to  himself  in 
instructing  his  counsel  to  urge  that  G.  Smith 
ought  to  he  heard  by  counsel*  I  am  bound, 
however,  to  decide  the  case  by  the  strict 
practice  of  the  Court;  that  practice  does 
not  require  any  but  the  witness  to  be 
served ;  before  publication  there  can  be  no 
doubt.  What  is  the  difference  then  after 
publication  ?  The  jealousy  of  the  Court  in 
granting  a  second  examination  is  founded 
upon  the  danger  of  a  witness  being  tam- 
pered with.  How  can  that  ground  apply 
to  a  case  where  the  witness  and  the  party 
calling  him  are  hostile  to  one  another; 
where  the  question  is,  whether  a  witness 
should  be  forced  to  give  evidence  which  he 
refuses  to  give?  The  executors  are  not 
asking  for  anything  new,  but  only  that 
which  the  previous  proceedings  give  ihem  a 
right  to.  In  the  Master's  office  it  was 
decided  that  a  commission  should  issue,  and 
that  the  executors  should  have  the  conduct 
of  the  examination  of  the  witnesses.  Their 
eonduct  in  this  respect  has  not  been  com- 
plained of,  and  now  they  are  only  carrying 
out  the  trust  committed  to  them.  I  do  not 
say  that  special  circumstances  or  suspicion 
of  collusion  might  not  alter  the  case :  but 
such  presumption  is  excluded  in  this  case. 
I  decide  this  upon  general  principles,  and 
not  without  inquiry.  The  officers  of  the 
court  are  unanimously  of  opinion,  that 
where  the  object  of  the  parties  is  to  work 
out  a  right,  which  was  given  to  them  before, 
there  is  no  necessity  that  any  other  parties 
should  be  served.  There  must  be  a  new 
commission ;  the  witness  to  attend  and  to 
produce  the  document,  and  be  examined  on 
the  4th,  40th,  and  41st  of  the  old  interro- 
gatories, at  his  own  expense,  and  to  pay  the 
costs  of  such  new  commission,  and  of  exe- 
cuting it,  and  the  costs  of  this  motion. 


K.  Brucb,  V.C. 
Nov 


H16G0N80N  9.  WILSON. 


DE,  V.C.I 
.  11.         / 

Baron  and  Feme — Plea  of  Coverture. 


diseoverte,  but  who  wai  then  married,  to  pui 
m  a  plea  of  coverture. 

The  bill  in  this  case  was  filed  against  one 
of  the  defendants,  by  the  name  and  de- 
scription of  Sarah  Fagg,  spinster.  Before 
the  bill  was  filed,  Sarah  Fagg  had  been 
married  to  Mr.  Phillips.  A  plea  of  the 
coverture  of  the  defendant  (Mrs.  Phillips) 
having  been  presented  for  the  purpose  of 
being  filed,  Mr.  Berrey,  the  clerk  of 
records  and  writs,  declined  to  file  it,  on  the 
ground  that  an  order  of  the  Court  was 
required  for  that  purpose. 

Mr.  AUnutt  now  applied  to  the  Court  for 
an  order  to  file  the  plea. 

Knight  Bruce,  V.C,  doubted  whether 
such  an  order  was  necessary,  but  said  he 
would  make  it  if  desired. 

It  was  subsequently  stated  by  Mr.  Berrey, 
that  he  had  had  a  communication  with  the 
Master  of  the  Rolls,  who  thought  that  such 
an  order  was  necessary ;  and  the  order  was 
taken  accordingly. 


K.  Bruce 
Nov 


OHRLY  «.  JENKINS. 


CE,V.C.\ 
.  12.         / 

Mortgage — Foreclosure  SuU-^Cosis. 


An  order  of  the  Court  is  necessary  for 
leave  for  a  defemdaut  who  was  sued  as 


Foreclosure  suU  by  first  mortyagee  ayainsi 
a  second  mortgayee  and  the  mortyayor.  The 
second  mortyayee  disclaimed  :^^Held^  that 
the  disclaiminy  mortyayee  was  not  entitled 
to  his  costs  at  the  heariny. 

This  was  a  common  foreclosure  suit,  by 
the  plaintiff,  as  first  mortgagee  against  a 
second  mortgagee  and  the  assignees  of  the 
mortgagor.  The  second  mortgagee  di»* 
claimed.  The  cause  now  came  on  to  be 
heard.  The  only  question  in  the  suit  was 
as  to  the  disclaiming  mortgagee. 

Mr.  Beavan,  for  the  plaintiff,  contended 
that  the  second  mortgagee  was  not  entitled 
to  costs,  and  cited — 

Appleby  v.  Duke,  1  Phil.  372 ;  s.  c.  18 
Law  J.  Rep.  (n.8.)  Chanc.  9. 

Griyy  v.  Sturyis,  6  Hare,  93. 

Qibson  ▼.  Nicole  15  Law  J.  Rep.  (n.k.) 
Chanc.  195. 
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Mr*  W.  W.  Cooper,  for  the  second  mort- 
gagee, contended  that  the  plaintiff  ought 
to  pay  the  disclaiming  defendant  his  costs, 
with  the  right  of  adding  them  to  the  mort- 
gage debt. 

Kniqht  Bruce,  V.G.  said,  his  impression 
was  that,  when  he  was  first  at  the  bar,  the 
rule  was,  that  the  puisne  incumbrancer  who 
disclaimed  was  paid  his  costs  by  the  prior 
mortgagee  as  a  matter  of  course.  The 
tenor,  however,  of  modem  decisions  ap- 
peared to  him  to  be  too  strong  the  other 
way  to  permit  him  to  give  the  defendant 
his  costs  in  the  present  instance.  He  would 
not  say  which  was  the  better  rule. 


K.  Bruce, 
Dec 


:e,V.C.\ 
.5.       J 


BULL  V.  FAULKNER. 


Judgment— WUful  DefauU^EUgii  Cre- 
diior — Accounts, 

A  judgment  creditor,  in  possession  under 
an  elegit,  of  lands  belonging  to  the  debtor, 
instituted  a  suit  for  a  sale  of  the  property : 
— Held,  that  such  creditor  was  bound  to 
account  as  mortgagee  in  possession. 

The  bill  in  this  case  was  filed  by  a  judg- 
ment creditor,  who  had  been  put  into  pos- 
session of  freehold  property  belonging  to 
his  debtor,  under  an  elegit,  for  a  sale  of  the 
property  and  payment  of  the  debt. 

The  cause  now  came  on  to  be  spoken  to 
on  the  minutes.  One  of  the  questions  raised 
was  as  to  the  manner  in  which  the  plaintiff 
was  to  account  for  the  rents  received  by 
him  while  in  possession. 

By  the  1  &  2  Vict.  c.  110.  s.  13.  it  is 
enacted,  that  a  judgment  shall  operate  as  a 
charge  upon  all  hereditaments  of  which  the 
debtor  at  the  time  of  entering  up  judgment 
shall  be  seised,  and  that  every  judgment 
creditor  shall  have  the  same  remedies  in  a 
court  of  equity  against  the  hereditaments 
so  charged,  as  he  would  have  been  entitled 
to,  in  case  the  debtor  had  by  writing  under 
his  hand  agreed  to  charge  the  same  with 
the  judgment  debt. 

By  the  1 1th  section,  it  is  enacted,  that 
it  should  be  lawful  for  the  sheriff,  upon 
any  judgment,  to  deliver  execution  unto 


the  party  suing  of  all  such  hereditaments 
as  the  debtor  should  have  been  seised  of  at 
the  time  of  entering  up  judgment,  in  like 
manner  as  the  sheriff  might  then  make 
and  deliver  execution  of  one  moiety  of  the 
lands  of  any  person  against  whom  a  writ  of 
elegit  was  sued  out;  which  lands  should 
be  held  and  enjoyed  by  the  party  to  whom 
such  execution  should  be  so  made  and 
delivered,  subject  to  such  account  in  the 
Court  out  of  which  such  execution  should 
have  been  sued  out,  as  a  tenant  by  elegit 
was  then  subject  to  in  a  court  of  equity. 

By  the  Statute  of  Westminster  2nd,  (13 
£dw.  1.  c  18,)  it  was  enacted,  that,  when 
a  debt  was  recovered  or  acknowledged  in 
the  King's  court,  it  should  be  in  the  elec- 
tion of  him  that  sued  to  have  &  fieri  facias 
to  the  sheriff  to  levy  the  debt,  &c.,  or  that 
the  sheriff  should  deliver  to  him  all  the 
chattels  of  the  debtor,  &c.,  and  the  one  half 
of  his  land,  until  the  debt  should  be  levied 
upon  a  reasonable  price  or  extent. 

Mr.  Bacon  and  Mr.  C.  M.  Roupell,  for 
the  plaintiff.— The  plaintiff  is  not  liable  to 
account  for  what  he  might  have  received 
without  his  wilfiil  default,  and  there  ought 
not  to  be  inserted  in  the  decxee  any  direc- 
tion as  to  wilful  de&ult.  A  creditor  by 
elegit  is  in  a  different  situation  in  this  re- 
spect from  a  mortgagee  in  possession.  Be- 
fore the  statute  1  &  2  Vict.  c.  1 1 0,  a  creditor 
by  elegit  would  not  have  had  to  account 
for  what  he  might  have  received  without 
his  wilful  de&ult,  and  the  statute  makes  no 
difierence  as  to  his  liabilities  in  this  respect. 
They  cited  Godfrey  v.  Watson  {\). 

[Knight  Bruce,  V.C,  in  the  course  of 
the  argument,  asked  if  there  were  any  pre- 
cedents of  decrees  made  in  such  bills  before 
the  act  of  1  &  2  Viet.  c.  110.  No  such, 
however,  were  produced.] 

Mr.  Swanston,  Mr,  Rogers,  Mr,  Qlasse, 
Mr.  Shadwell,  and  Mr,  Stevens,  for  the 
different  defendants. 

Knight  Bruce,  V.C.  said,  that  he 
thought  that  all  creditors  in  possession  of 
lands  under  an  elegit,  coming  for  relief  to 
this  court  under  the  modem  statute,  were 
bound  to  account  as  mortgagees  in  posses- 
sion, whatever  might  have  been  Uie  old 

(1)  8  Atk.  517. 
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rule,  if  any ;  and  he  gave  the  plaintiff  the 
option  either  to  have  his  bill  dismissed,  or 
to  submit  to  account  as  a  mortgagee  in  pos- 
session. 

Mr.  Bacofif  for  the  plaintiff,  submitted 
to  account. 

Knight  Bruce,  V.C.  said,  he  wished  it 
to  be  understood,  that  by  the  submission 
he  did  not  mean  consent,  but  forcible  sub- 
mission. 


WiGRAM,  V.C.I 

Not.  12,18.  J 


MOODY  V,  HEBBERD. 


Order  —  Irregularity  —  Misnomer  of 
Plaintiff's  Solicitor  in  Notice  of  Motion. 

An  order f  obtained  upon  affidavit  of  ser^ 
vice,  discharged,  on  the  ground  of  a  mis^ 
nomer  of  the  plaintiff's  solicitor  in  the  notice 
qf  motion. 

In  this  case,  the  plaintiff  having  obtained 
the  common  order  to  sue  in  formd  pauperis, 
filed  his  bill.  In  the  vacation,  an  order 
was  made,,  dispaupering  the  plaintiff,  upon 
affidavit  of  service  of  the  notice  of  motion. 

Mr.  BeU,  for  the  plaintiff,  now  moved  to 
discharge  that  order  on  the  ground  of  irre- 
gularity ;  the  alleged  irregularity  being  that 
the  notice  of  motion,  served  at  the  office  of 
the  plaintiff's  solicitor,  (being  the  place 
named  for  service,)  was  addressed  to  "John 
James  Fourke,  the  plaintiff's  solicitor;" 
whereas  his  solicitor's  real  name  was  "  John 
Joseph  Fonrke;"  and  he  contended,  that 
this  was  sufficient  to  vitiate  an  order  ob- 
tained upon  affidavit  of  service,  the  other 
party  not  appearing-— /SaJofnoii  v.  Stalman 

(1). 

Mr.  E.  Webster,  contra. 

Nov.  13.— WiGRAM,  V.C— This  motion, 
to  dispauper  the  plaintiff,  according  to  my 
recollection,  came  before  me  in  the  vacation 
three  times  before  I  would  make  the  order, 
as  I  was  not  satisfied,  from  the  plaintiff's 
not  appearing,  that  he  had  actual  notice  of 
the  motion.  At  last  I  made  the  order  upon 

(1)  4  BesT.  243;  s.  o.  10  Uw  J.  Rep.  (n.8.) 
Chanc.  327. 


this  ground  (the  evidence  being  uncontra- 
dicted and  the  plaintiff  not  appearing). 
The  defendant  was  called  upon  to  put  in 
his  answer  to  the  supplemental  bill;  and  I 
thought  it  right  that  he  should  not  be  called 
upon  so  to  do  at  the  suit  of  an  alleged 
pauper,  who,  in  hct,  was  no  pauper. 

The  present  application  is  to  dischaige 
that  order,  not  upon  the  ground  that  the 
plaintiff  actually  is  a  pauper,  but  upon  the 
ground  that  the  plaintiff  had  not  been  duly 
served  with  notice  of  that  motion.  He  was 
served  with  a  notice  which  correctly  ex- 
pressed the  object  of  the  motion,  by  its 
'  being  left  at  the  office  of  his  solicitor,  at 
the  place  fixed  by  him  for  service  of  notice. 
In  that  notice  the  solicitor  so  served  is 
described  as  the  plaintiff's  solicitor,  and  the 
notice  is  directed  to  him.  But  it  appears, 
that  though  he  was  described  as  the  plain- 
tiff's solicitor,  he  was  named  John  James 
Fourke  in  the  notice,  his  real  name  being 
John  Joseph  Fourke.  If  there  had  been 
proof  that  the  notice  in  question  actually 
had  come  to  the  hands  of  the  plaintiff's 
solicitor,  I  should  not  be  much  disposed 
to  regard  the  apparent  irregularity  in  the 
service. 

There  being  no  such  proof,  I  have 
thought  it  right  to  consider  whether  the 
notice  is  to  be  treated  as  irregular  or  not. 
With  very  great  regret,  I  have  come  to  the 
conclusion  that  I  ought  to  treat  it  as  irre- 
gular, which  I  should  not  have  done,  had 
I  been  at  liberty  to  consider  that  the  party 
had  actually  got  it.  It  is  very  unlike  the 
case  before  Lord  Langdale.  There  the  so- 
licitor is  correctly  described  as  the  plain- 
tiff's solicitor,  and  there  is  merely  an  error 
in  the  christian  name.  The  substitution 
could  not  have  occasioned  any  mistake. 
As,  however,  I  have  no  evidence  that  the 
notice  actually  came  to  the  solicitor's  hand, 
or  as  to  what  the  real  truth  of  the  case  is, 
I  shall  take  the  same  view  which  another 
•  Judge  of  the  Court  has,  that  it  is  safest  to 
hold  the  service  to  be  irregular  whenever 
there  has  been  a  mistake  in  the  name. 
That  is  the  safest  course,  and  will  only  be 
attended,  in  this  case,  with  the  inconveni- 
ence of  a  little  delay.  The  order  must  be 
discharged,  but  without  costs. 
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Nov.  13. 


ANDREWS  V.  LOCKWOOD. 


Revivor —  Costs^-^Plea, 

The  plaintiff^  bill  was  ordered  to  be 
dismissed  with  costs,  and  certain  docu- 
ments, which  had  been  deposited  by  the 
defendants  with  the  clerk  of  records  and 
writs,  were  ordered  to  be  delivered  over  to 
them.  One  of  the  defendants  died  before 
the  taxation  of  the  costs  was  completed,  and 
his  personal  representative  filed  a  bill  of 
revivor.  The  defendant  to  that  bill  put  in 
a  plea  alleging  that  the  documents  had  been 
delivered  over  in  pursuance  of  the  decree, 
and  insisted  that  a  bill  of  revivor  for  costs 
only  could  not  be  sustained.  The  plea  was 
allowed  by  the  Vice  Chancellor;  but  it  was 
held  by  the  Lord  Chancellor,  upon  appeal, 
that  the  point  raised  by  the  plea  was  an 
immaterial  one,  and  the  plea  was  therefore 
overruled. 

Whether,  in  such  a  case,  a  bill  of  revivor 
could  be  sustained  for  the  purpose  of  costs 
only^^jnasre. 

In  February  1845  a  cause  was  heard 
before  the  Vice  Chancellor  of  England,  in 
which  Mr.  Lockwood  was  the  plaintiff,  and 
Mr.  Abdy  and  Mr.  Andrews  were  the  de- 
fendants. The  Vice  Chancellor  ordered  the 
bill  to  be  dismissed,  with  costs ;  and  certain 
documents,  which  had  been  deposited  with 
the  clerk  of  records  and  writs,  were  ordered 
to  be  delivered  up  to  the  defendants. 

Andrews  died  in  July  1845,  and  his 
personal  representative  filed  this  bill  against 
Lockwood  and  Abdy  to  revive  the  former 
suit.  It  stated  that  the  taxation  of  the 
costs  had  been  begun,  but  was  not  com- 
pleted at  the  death  of  Andrews;  and  that 
nothing  further  had  been  done  under  the 
decree,  beyond  the  commencement  of  the 
taxation  of  the  costs. 

Lockwood  put  in  a  plea,  averring  that 
in  May  1845,  the  documents  mentioned  in 
the  decree  had  been  delivered  to  the  defen- 
dants, and  that  the  decree  was  therefore  fully 
perfonned  before  the  death  of  Andrews, 
except  as  to  payment  of  the  costs. 

The  plea  was  heard,  before  the  Vice 
Chancellor  of  England,  in  March  1 846,  when 
New  Series,  XVII.—Chanc. 


his  Honour  allowed  it,  being  of  opinion 
that  a  bill  of  revivor  for  costs  only  could 
not  in  such  a  case  be  sustained.  His 
Honour's  judgment  is  reported  in  15  Law 
J.  Rep.  (n.s.)  Chanc.  285. 

The  plaintiff  appealed  from  that  decision. 

Mr.  James  Parker  and  Mr.  Goodeve,  for 
the  plaintiff,  cited,  in  addition  to  the  cases 
mentioned  in  the  report  below,  the  following 
authorities : — 

Lowten  v.  the  Mayor  and  Commonalty  of 
Colchester,  2  Mer.  113. 

Gilberts  For.  Rom.  181  (1). 

Lord  RedesdaWs  Treatise,  p.  202,  4th 
edit. 

Thorn  v.  Pitt,  Select  C.C.  temp.  King, 
54,  overruled  2  Ves.  se'n.  461. 
They  also  took  a  second  objection  to  the 
plea,  on  the  ground  that  the  order  for  the 
delivery  out  of  documents  was  not  execu- 
tory, and  therefore  the  suit  did  not  require 
revivor;  and  consequently  the  point  raised 
by  the  plea  in  that  respect  was  immaterial, 
and  that  the  plea  shoiild  therefore  be  over- 
ruled. 

Mr.  Bethell  and  Mr,  Heathfield  sup- 
ported the  decision  of  the  Vice  Chancellor. 

Nov.  13,  1847. — The  Lord  Chancel- 
lor.— In  this  cause  two  objections  were 
raised :  first,  whether  in  the  case  of  a  decree 
merely  directing  payment  of  costs,  and  the 
subsequent  death  of  the  party  to  whom 
such  costs  were  to  be  paid,  the  personal 
representative  of  that  party  could  revive  the 
suit  for  the  sole  purpose  of  taking  the 
benefit  of  the  order;  secondly,  whether  the 
plea  in  this  case  properly  raised  the  ques- 
tion, or  whether,  as  a  matter  of  pleading, 
the  question  raised  was  not  immaterial.  The 
first  impression  on  the  mind  of  the  Vice 
Chancellor  seems  to  have  been  against  the 
plea;  but  ultimately  he  allowed  it.  The 
bill  of  revivor  states  the  decree  which  directs 
the  dismissal  of  the  bill,  and  the  payment 
of  the  defendants'  costs.  But,  in  addition 
to  this  direction,  it  was,  by  consent,  further 
ordered,  that  the  documents  deposited  with 

(1)  N<ii% — **  But  if  by  the  decree  the  party  is  to 
pay  a  earn  of  money,  or  if  a  duty  is  decreed,  if  be 
is  to  deliver  over  a  bond,  or  deeds  or  writings,  or 
if  anything  is  annexed  to  the  decree  besides  costs, 
the  suit  may  be  revived;  but  it  can  never  be 
revived  for  costs  only." 
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the  record  and  writ  clerk,  pursuant  to  the 
order  in  the  decree  mentioned,  should  be 
delivered  to  the  plaintiff.  The  plea  is,  that 
the  documents  had  been  delivered,  and  all 
the  decree  performed  except  payment  of 
costs.  The  only  ground  for  making  such 
an  averment  wa^  that  if  the  documents  had 
not  been  delivered  to  the  plaintiff,  that  would 
entitle  the  party  to  revive,  but  that  the 
right  to  revive  ceased  when  that  part  of  the 
decree  was  executed.  This  can  only  be  so 
if  the  direction  to  the  clerk  could  not  be 
executed  after  the  death  of  the  party  with- 
out the  suit  being  first  revived.  This  it  is 
impossible  to  maintain.  The  direction  was 
indeed  for  nothing  to  be  done  by  any  of  the 
parties,  but  by  the  officer  of  the  court;  and 
if  it  were  not  done,  it  might  be  obtained 
without  any  reference  to  any  other  party  in 
the  cause.  If  it  had  not  been  done,  the 
Court  had  controul  over  its  officers ;  and  I 
do  not  think  that  the  revivor  of  the  suit 
could  have  been  necessary  to  get  it  done. 
If  the  direction,  being  unperformed,  would 
not  have  supported  a  bill  of  revivor,  it 
would  be  immaterial  whether  it  was  per- 
formed or  not;  and  therefore  the  issue 
raised  by  the  plea  is  immaterial.  The  plea 
consequently  is  bad.  The  case  of  Askew  v. 
Townsend  (2)  strongly  resembles  the  present 
case.  I  think,  therefore,  that,  upon  this 
ground,  without  any  opinion  as  to  the  impor- 
tant point  decided  by  the  Vice  Chancellor, 
the  allowance  of  the  plea  was  erroneous. 


M 
Nov 


.8,24./ 


MALINB  V,  OREENWAY. 


Solicitor — Agent — Particular  Authority 
'^Liability '^Proceedings  before  the  Master 
— Costs, 

B,  a  solicitor  in  the  country,  being  em- 
ployed  by  A*  and  C.  to  carry  in  and  pro- 
secute  their  claims  as  creditors  under  a  decree 
of  the  Court  made  in  the  year  1841,  em- 
floyed  K.  as  his  London  agent  for  that  pur- 
pose. Neither  B,  nor  K,  were  the  solicitors 
of  A.  or  C,  except  in  that  transaction.  In 
1846  B,  died ;  and  K,  in  1847,  without  any 
authority  from  A.  or  C,  and  without  having 
previously  obtained  any  order  of  the  Court 

(2)  2  Dick.  471. 


for  that  purpose,  carried  in  a  state  of  facts 
and  charge  before  the  Master,  complaining 
of  an  arrangement  and  compromise  that  had 
been  entered  into  between  the  plaintiffs  and 
defendants,  K.  afterwards  abandoned  that 
state  of  facts  and  charge,  and  took  into  the 
Masier*s  office  another  state  of  facts  and 
charge  precisely  the  same  as  the  former,  ex^ 
cept  that  it  was  on  behalf  of  the  executor  of 
B,  The  Master  disallowed  the  last  state  of 
facts  and  charge  on  production  of  an  affidavit 
of  service  of  the  warrant  taken  out  by  the 
plaintiff  on  K,  On  the  petition  of  the  plain- 
tiffs and  one  of  the  defendants  in  the  cause, 
K,  was  ordered  to  pay  the  costs  incurred  by 
the  petitioners  in  and  about  the  proceedings 
in  the  M aster* s  office,  having  relation  to  the 
two  states  of  facts  and  charge,  and  the  costs 
of  the  petition, 

A  town  agent  of  a  solicitor  in  the  country 
cannot,  on  an  authority  given  to  the  solicitor 
for  a  particular  purpose,  take  proceedings 
on  behalf  of  the  client  not  specially  autho- 
rized. 

This  was  the  petition  of  the  plaintiffs,  and 
of  Olive  Ankhome  Greenway,  one  of  the 
two  defendants  in  the  cause,  praying  a  refer- 
ence  to  the  Master  to  tax  the  costs,  charges, 
and  expenses  incurred  by  the  petitioners  in 
relation  to  a  state  of  facts  and  charge  car- 
ried in  by  K,  a  solicitor,  and  to  applications 
made  on  behalf  of  the  plaintiffs  to  Edward 
Darlinson,  John  Watson,  deceased,  John 
Watson,  and  Catherine  Watson,  and  also 
the  costs  of  and  incidental  to  the  petition, 
and  that  K.  might  be  ordered  to  pay  such 
costs  when  taxed.  A  decree  was  made  in 
the  suit  (which  was  a  creditors'  suit)  on  the 
1 9th  of  March  1 841 ,  by  which  it  was  referred 
to  the  Master  to  take  certain  accounts  and 
make  inquiries,  and  appoint  a  receiver ;  and 
all  further  directions  and  costs  were  reserved 
until  after  the  Master  should  have  made  his 
report.  Various  proceedings  were  had  in 
the  cause  before  the  Master,  and  several 
creditors  went  in  and  proved  their  debts, 
and,  amongst  others,  Edward  Darlinson 
and  John  Watson  ;  their  claims  were  carried 
in  by  K.  as  the  agent  of  J.  W.  Buchanan, 
a  solicitor,  and  allowed  by  the  Master  as 
siynple  contract  debts.  Neither  K.  nor 
J.  W.  Buchanan  were  the  solicitors  of  Ed- 
ward Darlinson  or  John  Watson,  except  so 
far  as  they  were  employed  by  them  to  prove 


MICHAELMAS  TERM,  1847. 


27 


their  debU  in  the  Buit«  On  the  6th  of  De- 
cember 1846,  J.  W.  Buchanan  died,  and 
thereupon  all  the  interest  of  J.  W.  Buchanan 
in  the  matters  in  question  in  the  suit  ceased, 
he  having  been  made  a  defendant  solely  as 
one  of  the  trustees  of  the  settlement  made 
on  the  marriage  of  one  of  the  plaintiffs.  On 
the  9th  of  January  1847,  K.  carried  into  the 
Master's  office  a  state  of  facts  and  charge, 
alleged  to  be  the  state  of  facts  and  charge  of 
Edward  Darlinson  and  John  Watson,  which, 
after  setting  forth  the  fact  of  the  allowance 
of  the  charges  of  those  persons  by  the  Master 
as  simple  contract  debts,  and  the  sums  re- 
spectively found  due  to  them,  and  stating 
{inter  aUa)  that  the  estate  of  George  Green* 
way,  the  testator,  would  not  be  nearly  suffi- 
cient for  the  payment  of  his  simple  contract 
debts  in  full  ;  that  the  defendant  Jane 
Greenway  (since  deceased)  was  of  the  age 
of  eighty-six  years  and  upwards,  and  in- 
competent to  transact  business  of  any  im-' 
portance,  and  acted  entirely  under  the 
direction  of  Mr.  Platel,  the  solicitor  of  the 
plaintiffs  in  the  suit,  who  was,  in  reality, 
the  solicitor  for  all  parties,  the  only  party 
who  had  theretofore  watched  the  proceedings 
therein  having  been  the  defendant  J.  W. 
Buchanan ;  and  that  the  interest  of  the 
plaintiffs  was  a  specialty  debt  against  the 
estate  of  George  Greenway, — complained  of 
certain  arrangements  that  had  been  im- 
properly entered  into  affecting  and  preju- 
dicing the  estate  of  the  testator  by  means  of 
a  deed,  dated  the  20th  of  August  1845,  to 
which  Jane  Greenway  was  a  party,  and  fur- 
ther stated  that  Jane  Greenway  in  reality 
knew  nothing  whatever  of  the  arrangement 
effected  by  the  indenture  of  the  20th  of 
August  1845  ;  that  the  same  had  been 
wholly  contrived  and  managed  by  Mr. 
Platel,  and  was  very  prejudicial  to  the  in- 
terest of  Edward  Darlinson  and  John  Wat- 
son as  simple  contract  creditors ;  that  they 
were  advised  that  the  arrangement  ought 
not  to  have  been  entered  into  without  the 
sanction  of  the  Court:  and  then  charged 
that  Jane  Greenway,  as  the  executrix  of 
George  Greenway,  had,  under  the  circum- 
stances, no  authority  to  enter  into  the 
said  arrangement,  and  that  no  sufficient 
reason  appeared  why  any  such  arrangement 
should  have  been  entered  into.  K.  had  no 
authority  from  Edward  Darlinson  and  John 
Watson  to  carry  the  above-mentioned  state 


of  facts  and  charge  into  the  Master's  office, 
and  the  same  was  carried  in  without  K.'s 
having  obtained  or  served  any  order  of 
the  Court  for  leave  to  do  so,  and  no  evidence 
was  at  any  time  left  in  the  Master's  office  in 
support  of  the  state  of  facts  and  charge ;  the 
petitioners  had  been  compelled  to  take  a 
copy  of  the  state  of  facts  and  charge,  and 
been  put  to  considerable  expense  thereby. 
An  affidavit  made  by  Edward  Darlinson, 
stating  that  the  state  of  facts  and  charge  had 
been  prepared  and  taken  into  the  Master's 
office  without  his  sanction  or  authority,  had 
been  left  with  the  Master  on  the  12  th  of  Jan- 
uary 1847,  and  the  warrant  on  leaving  it 
was  duly  served  on  K ;  but  Jane  Greenway 
having  died  on  the  5th  of  that  month,  nothing 
further  was  done  as  to  the  state  of  facts  and 
charge  until  after  the  revival  of  the  suit  on 
the  3rd  of  June  1847,  under  an  order  of  the 
Court.  On  the  15th  of  May  1847  John 
Watson  died;  and  on  the  4th  of  June  1847 
John  Watson,  his  son,  on  the  application  of 
the  petitioners,  made  an  affidavit,  by  which, 
after  stating  a  number  of  facts  and  circum- 
stances relating  to  the  illness  of  his  late 
father,  and  his  constant  attendance  on  him, 
and  the  transaction  by  him  of  all  his  late 
father's  business  for  some  time  past,  stated 
that  he  had  no  doubt  that  the  proceedings  as 
to  the  state  of  facts  and  charge  were  entirely 
without  his  father's  authority.  That  affida- 
vit was  also  left  in  the  Master's  office,  and 
a  warrant  on  leaving  the  same  duly  served 
on  K,  returnable  on  the  15th  of  June  1847, 
and  underwritten,  "  To  proceed  on  the 
alleged  state  of  facts  and  charge  of  Darlin- 
son and  Watson ;"  that  warrant  was  attended 
by  the  solicitors  for  the  petitioners  and  for 
the  defendant  W.  W.  Greenway,  and  by 
the  managing  clerk  of  K,  when  it  was  ob- 
jected by  the  petitioners'  solicitor  to  the 
Master  entering  on  the  state  of  facts  and 
charge,  on  the  grounds,  first,  that  it  was 
carried  in  without  the  authority  of  Edward 
Darlinson  and  John  Watson ;  and,  secondly, 
that  even  if  such  authority  existed,  the 
Master  could  not  enter  upon  the  charge 
of  Darlinson  and  Watson,  who  were  not 
parties  to  the  suit,  and  had  not  obtained  any 
order  from  the  Court  giving  liberty  to  carry 
in  and  prosecute  the  stateof  facts  and  charge. 
The  Master,  however,  on  the  managing  clerk 
of  K.  positively  stating  that  he  had  authority 
to  proceed  with  the  charge  and  undertaking 
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to  apply  at  the  next  seal  for  an  order  for 
liberty  to  prosecute  the  same,  allowed  it  to 
stand  over  until  two  days  after  the  seal  to 
enable  K.  to  obtain  such  order.     Towards 
the  latter  end  of  June  1847>  a  letter  was 
written  and  sent  to  K.  by  Darlinson,  denying 
that  K.  had  any  authority  from  him,  Dar^ 
linson,  to  take  any  proceedings  in  the  suit, 
and  requiring  him  to  abstain  from  so  doing ; 
that  letter  was  answered  by  K.  by  letter  of 
the  30th  of  that  month,  in  which  he  ob- 
served, that  foul  interference  must  have  been 
practised  upon  him  to  induce  him  to  act  so 
contrary  to  his    own    interests.     On   the 
22nd  of  June  1847*  the  plaintiffs*  solicitor 
served  K.  with  a  warrant,  returnable  on  the 
28th  of  that  month,  on  which  day  the  soli- 
citors for  the  petitioners  and  the  defendant 
W.  W.  Greenway,  and  the  managing  clerk 
of  K.  attended  the  Master,  when  it  appeared 
that  there  was  a  failure  to  perform  the  under- 
taking given  to  the  Master  on  the  former 
warrant ;  but  the  managing  clerk  of  K.  again 
assured  the  Master  that  K.  had  the  autho- 
rity of  Darlinson  to  prosecute  the  charge, 
and  that  he  could  have  an  affidavit  of  that 
fact,  K.  having  recently  written  to  Darlinson 
for  his  authority  to  obtain  the  necessary 
order  to  prosecute  the  charge ;  and  thereupon 
the  Master  granted  further  time,  the  ma- 
naging clerk  of  K.  stating  that  if  Darlinson, 
through  the  interference  of  the  plaintiffs' 
solicitor,   refused    to  proceed  further,  he 
would  get  some  other  creditor  to  take  the 
matter  up.     Darlinson,  on  the  3rd  of  July 
1847,  replied  to  K.'s  letter  of  the  30th  of 
June,  by  stating  that  no  interference  had 
been  practised  upon  him;  that  the  proof 
of  his  debt  by  Mr.  Buchanan  was  an  acci- 
dental transaction  (he  not  being  his  soli- 
citor) ;  that  Buchanan  had  never  received 
any  authority  to  take  any  steps  further  in 
the  business,  and  that  he  had  to  request  that 
K.  would  not  trouble  himself  further  on  his, 
Mr.  Darlinson's,  behalf.   On  the  6th  of  July 
1847,  the  plaintifi^'  solicitor  served  another 
warrant  on  K,  to  proceed  on  the  state  of 
facts  and  charge  returnable  on  the  12th  of 
that  month ;  and,  on  the  10th,  K.  served 
the  plaintiffs*  solicitor  with  a  warrant,  un- 
derwritten, "  on  leaving  the  amended  state 
of  facts  of  G.  A.  Buchanan  as  to  compro- 
mise;" and  at  the  foot  of  the  same  warrant 
was   the  following  note : — "  The  facts  of 
£.  Darlinson  and  John  Watson  are  with- 


drawn." On  attending  the  warrant  on  the 
12th  of  July,  the  plaintiffs'  solicitor  and 
the  solicitor  for  W.  W,  Greenway  found 
that  K.  had,  without  the  authority  of  the 
Master,  altered  the  state  offsets  and  charge 
of  Darlinson  and  Watson,  by  striking  out 
their  names  and  descriptions,  and  substitut- 
ing that  of  G.  A.  Buchanan  (the  executor 
of  the  late  defendant  J.  W.  Buchanan),  who 
claimed  to  be  entitled  to  rank  as  a  creditor 
of  G.  Greenway  *8  estate,  but  whose  debts 
had  not  been  ascertained,  and  was  the  sub- 
ject of  a  suit  pending  in  another  branch  of 
the  court,  and  in  which  no  decree,  on  fur- 
ther directions,  had  as  yet  been  made.  The 
Master,  on  that  occasion,  having  disap- 
proved of  the  alteration  of  the  state  of  £ftcts, 
and  having  had  his  attention  drawn  to  the 
affidavits  and  letters  before  mentioned  or 
referred  to,  and  no  one  appearing  on  behalf 
of  K,  disallowed  the  state  of  facts  on  the 
service  on  K.  of  the  warrant,  taken  out  for 
the  1 2th  of  July,  being  sworn  to,  which  was 
immediately  afterwards  done. 

Mr.   Turner  and  Mr.  Selwyn,  for  the 
petitioners. — Between  the  9th  of  January, 
when   Mr.  K.  carried  into  the   Master's 
office  his  state  of  facts  and  charge,  and  the 
3rd  of  June,  when  the  order  to  revive  the 
suit  was  made,  the  affidavits  of  Darlinson 
and  the  other  parties  were  filed  in   the 
Master's  office,  and  thereby  it  clearly  ap- 
peared that  Mr.  K.  had  no  authority  to  take 
the  step  objected  to ;  and  although  Mr.  K. 
had  notice  of  the  affidavits  having  been  filed, 
his  managing  clerk  nevertheless  persisted, 
before  the  Master,  on  the  15th  of  June,  in 
asserting  that  Mr.  K.  had  authority  to  pro- 
ceed.    On  the  10th  of  July,  however,  he 
withdrew  his  state  of  facts;  and  on  the  12th 
of  the  same  month  it  was  disallowed  by  the 
Master.     Under  these  circumstances,  three 
questions  arise :  first,  whether  an  agent  can, 
after  the  death  of  his  principal,  proceed  with- 
out authority  to  take  fresh  steps  in  a  matter 
in  which  he  has  been  employed  for  a  par- 
ticular  purpose;   second,  whether  an  au- 
thority to  prove  a  debt  involves  an  authority 
to  take  a  farther  step  with  reference  thereto ; 
and,  third,  if  it  do  not,  whether  parties  who 
have  incurred  costs  in  respect  thereof,  have 
their  remedy  against  the  solicitor  taking  the 
step,  or  against  the  party  by  whom   he 
alleges  himself  to  be  employed :  and  it  is 
submitted,  the  first  two  questions  must  be 
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answered  in  the  negative ;  and  as  to  the 
third,  the  remedy  is  against  the  solicitor. 
Hubbari  v.  PhilippSj  14  Law  J.  Rep. 
(n.s.)  Exch.  103  ;  s.c.  2  Dowl.  &  L. 
707 ;  and  13  Mee.  &  Wels.  702. 
Hood  V.  Phillips,  6  Beav.  176. 
fVade  V.  Stanley,  1  Jac.  &  Walk.  674. 
Wilson  v.  Wilson,  Ibid.  457,  were  cited 
in  support  of  the  application. 
Mr.  Kindersley  and  Mr,  Taylor,  for  the 
respondent  K,  contended,  that  in  exercise  of 
hu  original  authority,  he  had  a  right  to  take 
the  steps  complained  of  by  the  petitionersj 
without  previously  obtaining  a  special  au- 
thority for  the  purpose ;  and  that  the  same 
were  essential,  in  order  to  render  the  proof 
of  the  debt  available  for  any  useful  purpose. 
Mr,  Turner,  in  reply. 

The  Master  of  the  Rolls,  after  stating 
the  facts,  said  the  petition  was  presented  to 
recover  from  K,  a  solicitor,  the  costs  in- 
curred by  the  petitioners  in  and  about 
various  proceedings,  having  reference  to  a 
state  of  facts  and  charge  carried  into  the 
Master's  office  in  the  cause  by  K  ;  the  whole 
proceedings  on  the  part  of  K.  were  without 
authority,  improper  and  irregular,  and  the 
petitioners  were  entitled  to  be  relieved  from 
the  expense  arising  thereout.  It  was  said 
that  there  were  improper  dealings  by  the 
agents  of  the  petitioners  with  some  of  the 
parties ;  but  even  if  the  fact  were  so,  a  soli- 
citor who  had  no  authority  to  take  proceed- 
ings, could  not  involve  those  for  whom  he 
had  taken  them  in  the  costs  thereby  incurred : 
it  was  not  a  question  before  the  Court  how 
far,  for  the  benefit  of  his  client,  a  solicitor 
might,  in  bis  discretion,  outstep  his  autho- 
rity, or  take  a  step  not  strictly  within  the 
letter  of  his  authority;  but  the  question 
before  the  Court  was,  whether  an  agent  of 
a  solicitor  could,  on  an  authority  given  for 
a  particular  purpose,  take  proceedings  not 
authorized :  and  he  was  of  opinion  he  could 
act.  There  was  no  case  in  the  books 
aimliar  to  the  present ;  but  Wilson  v.  Wilson, 
HaU  V.  Bennett (\),  Allen  v.  Bone (2),  and 
several  others  might  be  brought  to  bear 
npon  it. 

The  order  made  by  his  Lordship  directed 
the  taxation  of  the  costs  of  the  proceedings 

(1)  2  Siin.  &  Stu.  78. 

(2)  4  Beav.  493. 


before  the  Master  detailed  in  the  petition, 
the  costs  incurred  in  the  inquiries,  and  the 
costs  of  the  application,  and  that  the  costs 
when  taxed  should  be  paid  by  the  respon- 
dent. 


:•} 


WRIGHT  V,   ANGLE. 


WiGRAM,  V.C. 

Nov.  19,  21 
Replication — Notice  of  Filing, 

Where  notice  of  filing  replication  is  not 
given  on  the  same  day  on  which  the  replica- 
tion is  filed,  as  required  by  the  7,^rd  Order 
of  October  1842,  the  Court  will  not  declare 
the  replication  void;  but  will  correct  the 
consequence  of  the  irregularity,  by  adding  to 
the  time  allowed  to  the  defendant  for  taking 
the  next  step  in  the  cause,  the  time  lost  to 
him  by  the  delay  in  the  service  of  the  notice, 

\^yide^  eontrh,  Johnson  v.  Tucker,  Vice 
ChanceUor  of  England,'] 

This  was  a  motion  on  behalf  of  the  de- 
fendant, that  the  service  of  notice  of  filing 
replication  might  be  set  aside,  and  that  the 
replication  might  be  taken  off  the  file  for 
irregularity.  The  irregularity  complained 
of  was,  that  notice  was  not  served  until  the 
day  after  the  filing  of  the  replication,  con- 
trary to  the  directions  of  the  23rd  Order  of 
October  1842(1). 

Mr,  Bovill,  in  support  of  the  motion, 
cited  Johnson  v.  Tucker  (2),  in  which  case 
the  Vice  Chancellor  of  England  had  ordered 
the  replication  to  be  taken  off  the  file,  on  the 
ground  that  the  notice  of  filing  was  not 
served  until  the  day  after. 

[WiGRAM,  V.C.  referred  to  the  case  of 
Matthews  v.  Chichester  (3),  where  an  ap- 
plication to  take  a  demurrer  off  the  file,  on 
the  same  ground,  had  been  refused  by  him, 
and  he  postponed  his  judgment.] 

Nov.  21. — ^WiGRAM,  V.C. — In  this  case 
the  application  was  to  take  the  replication 
off  the  file  for  irregularity.  The  alleged 
irregularity  consists  in  the  plaintiff  not 
having  given  notice  of  the  filing  of  the  repli- 
cation until  the  following  day,  contrary  to 

(1)  Ord.  Caa  216;  8.c.  12  Law  J.  Rep.  (n.8.) 
Chano.  4. 

(2)  16  Law  J.  Rep.  (n.s.)  Chanc.  442. 

(3)  5  Hare,  207 ;  a.  c.  16  Law  J.  R«p.  (n.s.) 
Clianc.  160. 
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the  direction  of  the  28rd  Order  of  October 
1842.  The  object  of  that  Order  obviously 
was,  that  the  party  might  have  the  benefit 
of  the  full  time  allowed  between  the  filing 
of  the  replication  and  the  next  step  in  the 
cause.  Where,  therefore,  the  notice  is  not 
given  until  the  following  day,  the  party 
entitled  to  notice  loses  a  part  of  the  time 
allowed  him  by  the  practice  of  the  Court. 
Whenever  this  happens,  two  ways  suggest 
themselves  of  correcting  the  effect  of  the 
irregularity :  the  one,  by  giving  the  order  a 
retrospective  effect,  and  making  the  replica- 
tion void ;  the  other,  by  removing  the  con- 
sequence of  the  irregularity,  by  adding  to 
the  time  allowed  for  taking  the  next  step 
in  the  cause  the  time  lost  to  the  party  by 
the  delay  in  the  service  of  the  notice. 
Whichever  of  these  two  courses  is  taken, 
the  costs  of  the  application  must  be  borne 
by  the  party  guilty  of  the  irregularity.  The 
rule  of  the  Court,  requiring  notice  to  be 
given,  is  not  confined  to  replications,  but 
applies  equally  to  demurrers,  exceptions, 
&c.  I  have  often  had  to  consider  in  what 
way  the  omission  should  be  dealt  with; 
and  the  conclusion  to  which  I  have  come, 
is,  that  the  proper  mode  was,  by  extending 
the  time,  and  not  by  treating  the  step  as 
irregular  from  the  beginning ;  and  I  did  not 
so  decide  until  I  had  conferred  with  other 
Judges  upon  the  point.  It  was  not  until 
the  argument  upon  the  present  motion  that 
I  was  aware  that  the  Vice  Chancellor  of 
England  had  taken  a  different  view.  It  is 
with  hesitation  that  I  differ  from  the  opinion 
of  a  Judge  of  so  much  experience ;  but  the 
conclusion  to  which  I  have  come  seems  to 
me  to  answer  the  purposes  of  justice,  and 
is,  in  my  opinion,  more  consistent  than  a 
conclusion  which  determines  that  a  replica- 
tion,  regularly  filed,  has  become  irregular 
by  a  subsequent  act.  In  fact,  I  deal  with 
that  part  of  the  order  requiring  notice  on  the 
same  day  as  directory.  I  do  not  of  course 
mean  that  special  circumstances  may  not 
exist  to  make  the  other  course  the  most 
proper  to  be  adopted ;  but  the  present  case 
has  no  speciality.  It  is  very  desirable  that 
the  practice  should  be  settled  by  taking  the 
case  to  a  higher  tribunal.  I  am  of  opinion 
that  the  application  should  have  been  to 
extend  the  time.  I  shall  give  no  costs  of  the 
motion,  as  there  is  a  decision  the  other  way. 


M.R.  ^ 

1847.  VaLLFREY  «•  ALLFRET«* 

May  10, 16, 17, 28.  J 

Executor — Settled  Account  —  Guardian 
'^Infant — In  loco  Parentis — Acquiescence 
'^Influence — Errors  in  Accounts — Wilful 
Misrepresentations  —  Fictitious  Entries — 
Omission  to  give  Credit — Fraud, 

E.  Ay  as  administrator  of  G.  Af  his 
brother^  who  left  a  widow  and  several  chiU 
dren  infants  (of  whom  the  plaintiffs  W.  Af 
was  one)  surviving  him,  collected  and  re* 
ceived  the  personal  estate  and  effects  of 
G.  A,  and  dealt  with  them  as  he  thought  Jit. 
E.  A,  also  procured  himself  to  be  nominated 
the  guardian  of  the  plaintiff  in  the  court  of 
the  lord  of  the  manor,  with  reference  to  some 
estates  to  which  the  plaintiff  was  customary 
heir,  and  he  procured  the  plaintiff  to  be 
admitted  tenant.  The  plaintiff  attained  his 
majority  in  September  1823;  and  on  the  1th 
of  May  1825,  being  about  one  month  after 
E,  A,*s  settlement  of  accounts  with  the 
plaintiff^ s  sister  Mary,  who  was  older  than 
the  plaintiff,  the  plaintiff  wrote  in  a  book  of 
accounts  kept  by  E,  A,  and  at  the  end  of  it, 
which  contained  the  account  of  the  plaintiff, 
shewing  a  balance  of  171,  \2s.  in  favour  of 
the  plaintiff,  a  memorandum  admitting  thai 
the  plaint^  had  had  a  satisfactory  invesii^ 
gation  of  the  accounts,  and  confirmed  the 
same;  and  the  plaintiff  then  affixed  his  name 
at  the  end  of  the  memorandum.  E,  A,  who 
stood  in  loco  parentis  to  the  plaintiff,  died 
in  1834.  The  plaintiff,  who  was  a  member 
of  the  bar,  alleged,  by  his  bill,  filed  on  the 
5th  of  September  1843,  that  having  been 
allowed,  for  the  first  and  only  time,  to 
examine  E.  A.*s  accounts,  about  two  or 
three  years  before  filing  his  bill,  he  therein 
discovered  many  errors,  shewing  intentional 
misrepresentations  on  the  part  of  E.  A.  in 
the  accounts.  No  evidence  could  be  given 
of  the  circumstances  under  which  the  plaintiff 
wrote  and  signed  the  memorandum  at  the 
foot  of  the  accounts  of  E.  A,  The  errors 
in  the  accounts  of  E,  A,  were,  in  fact, 
numerous,  and  some  of  the  entries  in  the 
accounts  were,  in  fact,  misrepresentations 
wilfully  made ;  and  it  did  not  appear  that  the 
plaintiff  could  have  examined  the  accounts 

*  This  case,  owing  to  the  diflRculty  of  obtaining 
the  nec«8sary  papers,  could  not  bo  inserted  in  its 
proper  place  in  the  last  volume. 
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in  the  lifetime  ofE,  A^  even  if  he  had  dented 
to  do  so : — Heldt  that  the  plaintiff  was  enti- 
tled to  a  declaration  by  the  Court  that  he 
was  not  bound  by  the  settlement  of  account 
with  E,  Ay  and  that  the  usual  accounts 
ought  to  be  taken  ofG.  A,*s  estate^  possessed 
by  E,  A.,  and  of  its  application,  ^c. ;  but 
the  Master  was  to  be  at  liberty  to  state 
special  circumstances  as  to  loss  of  evidence 
and  documents,  8^c, 

In  a  case  like  the  present,  it  was  the  duty 
of  E.  A.  to  preserve  evidence  that  the  errors, 
if  such  were  the  fact,  were  called  to  the 
attention  of,  and  examined  by,  or  were  made 
known  to  fV.  A,  before  he  signed  the  memO" 
randum. 

George  AUfrey,  the  plaintiff's  late  father, 
died  on  the  23rd  of  April  1 802,  intestate, 
leaving  his  mother  Mary  Allfrey ,  his  younger 
brother  Edward  Allfrey,  several  sisters,  and 
four  children  then  bom,  and  infants,  viz. 
George  Allfrey,  Edward  Thomas  Allfrey, 
John  Stenning  Allfrey,  and  Mary  Allfrey, 
four  of  the  defendants,  and  one  other  child, 
William  Allfrey,  the  plaintiff,  then  being 
en  ventre  sa  mere,  him  surviving,  the  plain- 
tiff having  been  born  on  the  25th  of  Sep- 
tember 1802.  On  the  intestate's  death 
Kitty  Allfrey  became  entitled,  as  his  widow, 
to  one- third  of  the  clear  residuary  personal 
estate  of  the  intestate,  and  the  five  children 
became  entitled  to  the  remaining  two- thirds 
in  equal  fifth  parts.  Kitty  Allfrey  renounced 
administration  to  her  deceased  husband's 
estate  and  effects,  and  thereupon  Edward 
Allfrey  (without  any  previous  renunciation 
by  the  mother  Mary  Allfrey),  on  the  17th 
of  June  1802,  procured  general  letters  of 
administration,  and  not  durante  minoritate, 
of  the  estate  and  effects  of  the  intestate  to 
be  granted  to  him  by  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  on  his 
making  oath  that  the  intestate  died  without 
child  or  parent,  which  was  not  the  fact 
Besides  his  share  of  the  intestate's  personal 
estate  and  effects,  the  plaintiff  was  entitled, 
as  the  youngest  son,  on  the  death  of  his 
father  to  certain  hereditan^ents  of  the  tenure 
of  Borough  English,  and  certain  copyhold 
hereditaments  situate  in  the  county  of 
Sussex.  On  the  intestate's  death  Edward 
Allfrey  took  upon  himself  the  office  of 
guardian  and  trustee  of  the  plaintiff,  and 
received   the   rents  of  the   real  estate,  to 


which  the  plaintiff  became  absolutely  enti- 
tled on  his  father's  decease,  and  he  was 
also  appointed,  by  the  lady  of  the  manor 
of  which  the  copyhold  hereditaments  were 
holden,  the  guardian  of  the  plaintiff  in 
respect  thereof.  E.  Allfrey,  in  short,  placed 
himself  in  loco  parentis  to  the  plaintiff,  and 
made  payments  from  time  to  time  to  the 
plaintiff  and  his  brothers  and  sister,  in 
respect  of  their  interests  in  the  intestate's 
estate.  Kitty  Allfrey  died  on  the  22nd  of 
January  1822,  whereupon  her  will  was 
proved  by  E.  Allfrey.  E.  Allfrey  died  on 
the  6th  of  June  1834,  and  his  will  was 
proved  by  his  widow  Margaret  Allfrey,  his 
son  Robert  Allfrey,  and  his  nephew  George 
Allfrey,  the  plaintiff's  brother,  who  were 
appointed  his  executors;  and  on  the  11th 
of  August  1841,  G.  Allfrey  procured  letters 
of  administration  to  be  granted  him  de  bonis 
non  of  the  estate  and  effects  of  G.  Allfrey, 
deceased  ;  and  E.  T.  Allfrey,  on  the  4th  of 
September  1843,  procured  letters  of  admin- 
istration de  bonis  non  of  K.  Allfrey  to  be 
granted  to  him. 

Two  bills  were  filed  by  the  plaintiff, 
one  in  respect  of  the  intestate's  personal 
estate,  against  G.  Allfrey,  M.  Allfrey, 
R.  Allfrey,  E.  T.  Allfrey,  J.  8.  AUfrey, 
and  M.  Allfrey  (since  deceased),  praying 
that  an  alleged  settlement  of  accounts 
between  E.  Allfrey,  deceased,  and  the 
plaintiff  might  be  declared  invalid;  and 
that  an  account  might  be  taken  of  the 
personal  estate  of  the  intestate,  received  or 
possessed  by  E.  Allfrey,  deceased,  and  that 
his  estate  might  be  charged  in  account  with 
the  balances,  which,  at  the  end  of  every 
half-year  after  the  expiration  of  one  year 
after  the  death  of  the  intestate,  remained  in 
the  possession  of  E.  Allfrey  during  his  life- 
time, and  with  interest  thereon,  with  half- 
yearly  rests ;  and  that  it  might  be  declared 
that  £.  Allfrey  ought  to  have  invested  the 
amount  of  such  balances  at  the  end  of  every 
half-year  in  the  purchase  of  stock  in  the 
public  funds,  and  to  have  invested  the 
dividends  thereof  from  time  to  time,  and 
that  what  might  be  found  due  might  be 
paid  out  of  the  estate  and  effects  of  E. 
Allfrey. 

The  other  bill,  having  relation  to  the 
intestate's  real  estates,  was  filed  against  the 
executors  of  E.  Allfrey  only,  and  sought  a 
full  account  of  his  receipts  and  payments  in 
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respect  thereof.  It  appeared  that  the  plain- 
tiff attained  his  age  on  the  25th  of  September 
1823 ;  and,  in  the  month  of  May  1825,  the 
plaintiff,  at  the  dictation  of  £.  Allfrey,  wrote 
in  a  book  of  accounts,  purporting  to  shew  a 
balance  of  17/.  I2a,  due  to  the  plaintiff, 
the  following  words :  '.'  That  the  person  to 
whom  the  same  related  had  had  a  satisfac- 
tory investigation,  and  agreed  to  the  addition 
of  the  for^roing  accounts,  as  well  as  the 
administrator's  general  accounts  of  the 
effects  of  his  deceased  parents ;  and  that  he 
thereby  confirmed  the  same,  and  the  above 
balance  of  17/.  125. ;"  and  the  plaintiff,  at 
the  same  time,  subscribed  his  name  to  the 
words  so  written  by  him,  and,  as  alleged  by 
the  plaintiff,  at  the  instance  of  the  said 
£.  Allfrey.  On  the  11th  of  January  1828, 
the  plaintiff  received  the  alleged  balance  of 
17/.  12«.  from  £.  Allfrey.  Both  bills  were 
filed  on  the  5th  of  September  1843,  and 
about  two  years  previously  thereto,  the 
plaintiff  was  requested  to  examine  £.  All- 
frey's  books  of  account,  with  reference  to 
the  claim  of  one  of  his  sons  to  some  New- 
haven  Bridge  shares ;  and,  whilst  so  engaged, 
the  plaintiff  discovered  numerous  errors, 
indicating  (as  he  considered)  intentional 
misrepresentations  and  gross  misapplica- 
tion of  the  intestate's  estate  by  E.  Allfrey. 
On  the  cause  coming  on  for  hearing,  it  ap- 
peared there  were  in  fact  numerous  errors 
in  the  accounts  kept  by  E.  Allfrey,  during 
his  lifetime.  One  of  the  books  of  account 
kept  by  E.  Allfrey,  and  referred  to  in  the 
pleadings,  was  his  general  administration 
acconnt^book,  as  the  administrator  to  the 
intestate's  estate ;  and  the  other  was  a  book 
containing  his  separate  accounts  with  the 
plaintiff,  and  the  other  four  children  of  the 
intestate ;  and  also  the  plaintiff's  account, 
comprising  rents  admitted  to  have  been 
received  by  £.  Allfrey.  There  were  also 
four  private  oash-books  of  E.  Allfrey,  ad- 
duced in  evidence,  exhibiting  the  receipts 
and  payments  of  £.  Allfrey  during  hie 
interval  occurring  between  the  1st  of 
January  1809,  and  the  31st  of  Match  1828. 
No  general  account  books  of  E.  Allfrey  were 
forthcoming  of  date  prior  to  January  1808. 
The  intestate  was  a  wine-merchant,  and  lived 
at  Friston  in  the  county  of  Sussex,  and  kept 
an  account  with  the  bank  of  Molyneux, 
Hurley,  &  Co.,  at  Lewes,  afterwards  Whit- 
field &  Co.  (whose  town  agents  were  Esdaile 


&  Co.),  which  was  continued  by  his  admi- 
nistrator, E.  Allfrey,  who  was  a  member  of 
the  firm  of  Blake,  Hobson,  &  Co.,  under- 
writers in  the  city  of  London.  A  partial 
account  was  opened  and  kept  in  the  books 
of  that  firm  with  G.  Allfrey,  the  intestate, 
during  his  lifetime,  which  was  continued 
by  his  administrator,  after  the  intestate's 
decease.  £.  Allfrey  employed  as  his  private 
bankers  Robarts,  Curtis,  &  Co.  bankers, 
in  the  dty  of  London.  The  first  item 
complained  of  by  the  plaintiff  was  a  sum 
of  30/.,  of  the  date  of  September  4,  1802, 
in  his  banking  account  entitled,  "  Dr.,  £. 
Allfrey,  administrator  to  the  effects  of  G. 
Allfrey,  Cr.,"  which  had  not  been  earned 
by  E.  Allfrey  to  the  credit  of  the  intestate's 
estate ;  and,  on  the  3rd  of  May  1803,  £. 
Allfrey,  as  evidenced  by  the  same  banking 
account,  drew  on  Messrs.  Esdaile  &  Co.,  as 
the  agents  of  the  Lewes  bank,  for  the  sum 
of  500/.,  which  was  not  carried  to  the  credit 
of  the  intestate's  estate ;  on  the  2nd  of  May 
1803,  he  carried  to  the  credit  of  his  account 
in  the  books  of  Blake  &  Co.,  with  the  estate 
of  the  intestate,  the  sum  of  500/. ;  and  he 
afterwards  took  credit  to  himself,  in  the 
administration  account,  for  all  the  items  on 
the  debit  side  of  the  account  of  the  firm, 
but  took  no  notice  of  the  500/.  On  the  8th 
of  November  1803,  there  was  a  draft  by 
E.  Allfrey,  paid  by  Esdaile  &  Co.,  for 
228/.  Is.,  by  means  of  a  cheque,  dated  the 
7th  of  that  month ;  and,  on  the  same  day, 
in  his  private  account,  credit  is  given  him 
for  the  sum  of  228/.  1«.,  being  the  same 
sum.  On  the  29th  of  November  1804,  a 
like  transaction  occurred  as  to  a  sum  of 
200/. ;  and,  on  the  18th  of  May  1805,  there 
was  a  draft  of  1,400/.  credited  to  him, 
which  was  entered  in  his  private  account  as 
of  the  16th  of  that  month.  At  the  time  of 
the  intestate's  death  there  was  a  sum  of 
9,100/.,  3/.  per  cent,  reduced  annuities, 
standing  in  his  name  in  the  books  of  the 
Bank  of  England.  From  £.  Allfrey's 
accounts  it  would  appear  that,  on  the  20th  of 
May  1808,  he  credited  the  intestate's  estate 
with  the  produce  of  the  sale  of  9,720/.  (1) 

(I)  This  Bum  voald  appear  to  hare  been  made 
up  of  the  9,1002.  31.  per  cent,  reduced  annuitiea, 
and  6201.  reduced  3/.  per  cent,  annuities,  for  wbich 
credit  was  taken  in  £.  Allfrey's  book^,  on  the  2nd 
of  March  1803,  as  purchased  with  the  sum  of 
437/.  17«.  6d.,  sterling,  if  such  entries  were  not  6e- 
titious. 
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rednced  SL  per  cents.,  viz.  with  6,542^.  Os. 
Sd,f  sterling  money,  being  a  sale  at  the  rate 
^f^^'h*  ^^  ^"  the  same  day  a  purchase  was 
made  by  £•  Allfrey,  according  to  his  books, 
of  7,800/.,  4/.  per  cent,  stock,  at  the  sum 
of  6,600/.  15f.,  sterling ;  whereas  in  reality 
the  administrator,  as  appeared  from  entries 
of  transfers  in  the  books  of  the  Bank  of 
England,  on  the  26th  of  July  1802,  sold 
out  4,000/.,  part  of  the  sum  of  9,100/., 
3/.  per  cent,  reduced  annuities ;  and  on  the 
17th  of  August,  in  the  same  year,  transferred 
Uie  remainder  of  that  sum  of  stock  into  his 
own  name.     The  entry,  therefore,  in  his 
accounts  by  the  administrator  of  the  sale  of 
the  9,720/.,  3/.  per  cent  reduced  annuities, 
as  well   as  of  the  dividends  received  in 
respect  thereof,  were  fictitious ;  the  entry 
also  of  the  purchase  of  the  7,800/.,  4/.  per 
cent,  stock  appeared  to  be  fictitious.     It 
had  been  also  recently  discovered  that  the 
price  of  the  3/.  per  cent,  reduced  stock, 
when  it  was  actually  sold  and  transferred 
by  the  administrator,  was  higher  in  price 
than  at  the  time  when  (as  was  represented 
in  the  accounts)  it  was  sold.     It  further 
appeared,  from  £.  Allfrey's  accounts,  that 
there  had  been  an  omission  to  give  the 
plaintiff  credit  for  three  sums  of  20/.  I65. 
each,  being  the  amount  of  half-yearly  divi- 
dends on  a  sum  of  1,040/.,  4/.  percent,  stock, 
which  accrued  in  October  1821,  and  April 
and  October  1822.     With  reference  to  the 
real  estates  of  the  intestate  it  appeared  there 
was  (amongst  other  things)  an  omission  in 
£.  Allfirey's  accounts  to  give  credit  for  the 
rents  of  Uie  copyhold  estates  that  accrued 
between  the  time  of  the  intestate's  death 
and  the  month  of  January  1804,  although 
it  clearly  appeared,  from  the  production  of 
the  plaintifiTs  admission   to  die  copyhold 
estate  on  the  9th  of  November  1803,  that 
£.  Allfirey   was  appointed  the  plaintififs 
guardian,  and  receiver  of  the  rents  and  profits 
thereof  IVom  the  intestate's  death. 

iifr.  Kinderskff  and  Mr.  Ra»eh,  for  the 
plaintiff,  after  going  very  minutely  into 
the  books  of  account  kept  by  the  adminis- 
trator, £.  Allfrey,  having  relation  to  the 
intestate's  estate  and  effects,  and  pointing 
oat  the  omission  therein  of  credit  to  the 
intestate's  estate  for  various  sums  received 
by  E.  Allfrey,  and  the  fictitious  entries 
Qttde  therein  by  him,  contended  that  the 
ern»a  alleged  by  the  bill  were  proved,  and 
Miw  Sbeiss,  XVII.— Cuanc. 


proved,  moreover,  also  to  be  of  a  fraudulent 
character ;  and  that  the  plaintiff  was  entitled 
to  have  the  settlement  of  accounts  set  aside, 
and  a  new  account  taken  of  the  intestate's 
estate  and  effects  received  by  the  adminis- 
trator ;  that  the  proof  of  mere  errors,  not 
fraudulent,  in  the  administrator's  accounts, 
would  entitle  the  plaintiff  to  surcharge  and 
falsify ;  that  the  circumstances  under  which 
the  plaintiff  was  placed  during  the  lifetime 
of  his  uncle,  the  administrator,  with  whom 
he  lived,  and  who  was  his  guardian,  and  the 
receiver  of  the  rents  of  his  real  estates, 
totally  precluded  the  other  side  from  con- 
tending that  the  plaintiff  had  acquiesced  in 
the  acts  of  the  administrator ;  that  the  con- 
duct of  £.  Allfrey,  in  taking  an  oath  that 
the  intestate  died  without  leaving  parent 
or  children  surviving  him,  must  necessarily 
give  a  strong  complexion  to  the  case  in  the 
mind  of  every  disinterested  person ;  that  it 
was  impossible  that  any  documents  could 
have  been  produced  for  the  plaintiff's  in- 
spection at  the  time  he  signed  the  account  in 
the  year  1825,  acknowledging  a  balance  of 
17/.  12f.  only  to  be  due  to  him,  which  was 
a  mere  speculative  balance ;  that  time  would 
not  begin  to  run  against  the  plaintiff  until 
the  discovery  of  the  fraud;  that  the  dis- 
covery of  the  particular  facts  and  circum- 
stances now  disclosed  did  not  take  place 
until  about  two  years  previously  to  the  filing 
of  the  bill,  when  the  plaintiff  had  occasion 
to  investigate  some  claims  of  his  cousin 
F.  W.  Allfrey,  a  son  of  E.  Allfrey,  to 
certain  Newhaven  Bridge  shares,  upon 
which  occasion  the  account  books  of  E. 
Allfrey  were  lent  to  the  plaintiff,  and  he 
then  discovered  a  total  omission  therein  to 
give  the  plaintiff  credit  for  any  receipt  of 
rents,  for  a  period  of  two  years  after  his 
father's  decease,  and  that  the  case  was  one 
so  replete  with  fraud  that  the  whole  extent  of 
the  prayers  of  both  bills  ought  to  be  granted. 
The  following  cases  were  cited  for  the  plain- 
tiff:— 

Vernon  v.  Vawdry,  2  Atk.  119. 

Walker  v.  Symonds,  3  Swanst.  1,  vide 
p.  73. 

Docker  v.  Somes,  2  Myl.  &  K.  655  ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Chanc. 
200. 

Wedderburn  v.  fVedderburn,  2  K.  723; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  177- 

Brownell  v.  BrowneU,  2  Bro.  C.C.  62. 

P 
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Hanbury  r.  Kirkland^  3  Sim.  265. 
Goldsmid  v.  Goldsmid^  1  Swanst.  211. 
Edwards  v.  Meyrick,  2  Hare,  60 ;  8.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  49. 
Startenv.  Bartholomew,  6  Beav.  143; 

8.  c.  12  Law  J.  Rep.  (n.8.)  Chanc. 

179. 
Executors  of  Earl  ofLucan  v.  O'MaUey, 

2  Con.  &  L.  180. 

Mr.  Turner,  Mr,  Roupell,  and  Mr, 
Hishp  Clarke,  for  the  defendants  George 
AUfrey,  Margaret  Allfrey,  and  Robert  All- 
frey,  contended  that,  after  such  a  great 
lapse  of  time  since  the  plaintiff's  title  ac- 
crued, the  Court  ought  not  to  interfere, 
especially  where  the  plaintiff,  who  had  been 
a  practising  member  of  the  bar  cTer  since 
the  year  1829,  and  must,  therefore,  be 
deemed  to  know  his  rights,  had  settled  and 
signed  an  account,  admitting  a  particular 
balance  to  be  due  to  him,  from  the  account- 
ing party  (since  deceased),  and  where  he 
had  also,  subsequently  to  the  accounting 
party's  decease,  had  access  to  his  books ; 
that  it  was  impossible  to  belicTe  that  the 
plaintiff  subscribed  his  name  to  the  memo- 
randum in  1825,  without  knowing  that  he 
had  thereby  admitted  a  specified  sum  to  be 
owing  to  him ;  that  the  account  so  signed 
by  the  plaintiff  could  not  have  been  the 
only  account,  inasmuch  as  the  book  in 
which  it  was  found  contained  evidence  of 
the  existence  of  other  accounts;  and  that 
fraud  would  not,  under  the  circumstances, 
be  presumed  against  E.  Allfrey ;  that  ante- 
cedent to  the  year  1 834,  the  plaintiff  knew 
that  the  alleged  stock  account  had  not  been 
considered  stock  account;  that  the  9,100/., 
reduced  3/.  per  cent,  annuities  might  have 
been,  and  very  probably  was,  replaced  in 
the  year  1803 ;  Uiat  the  errors  complained 
of  were  admitted  not  to  be  all  on  one  side ; 
that  if  it  should  be  presumed  that  £.  All- 
frey, as  the  plaintiff's  guardian,  received 
the  rents  of  the  real  estate,  the  mother  of 
the  plaintiff  and  the  other  members  of  the 
family  had  had  the  benefit  thereof,  and 
were  content  with  £.  Allfrey *s  accounts 
generally ;  and  that  if  the  Court  should  be 
pleased  to  direct  any  account  to  be  taken, 
the  defendants  would  be  placed  in  a  most 
unfavourable  position,  as  the  defendants, 
after  such  a  lapse,  by  deaths  of  parties  and 
other  circumstances,  had  no  vouchers  in 


their  possession,  whereby  they  could  dis- 
charge themselves.     The  following  autho- 
rities were  cited  on  behalf  of  the  defendants 
G.  Allfrey,  M.  Allfrey,  and  R.  Allfrey : — 
Gregory  v.  Gregory,  2  You.  &  Coll.  313; 
8.  c.  6  Law  J.  Rep.  (N.B.)£xch.  £q. 
52. 
Champion  v.  Rigby,  1  Russ.  &  Myl. 

539. 
Turner  v.  Comey,  5  Beav.  515. 
Scott  V.   Milne,   Ibid.  215;   s.c.    12 

Law  J.  Rep.  (n.s.)  Chanc.  233. 
MiUar  v.  Craig,  6  Beav.  433. 
Roberts  v.  Tunsialk  4  Hare,  257 ;  s.  c* 

14  Law  J.  Rep.  (n.s.)  Chanc.  184. 
Rowley  v.  Adams,  7  Beav.  395,  548. 

Mr,  J,  H,  Law,  for  the  defendants  Ed- 
ward Thomas  Allfrey,  and  John  Stenning 
Allfrey,  two  of  the  brothers,  and  the  latter 
the  personal  representative  of  the  deceased 
sister  of  the  plaintiff,  said,  that  his  clients 
disclaimed  all  interest  in  the  subject-matters 
of  the  suit,  and  were  willing  to  be  dismissed 
from  it  without  costs. 

Mr.  Kindersley,  in  reply,  observed  that 
the  defendant  George  Allfrey,  in  his  an- 
swer, nowhere  suggested  that  there  ever 
were  any  other  accounts  of  E.  Allfrey  rela- 
tive to  the  intestate's  estate,  than  those  pro- 
duced ;  and  if  there  ever  had  been  any  such, 
no  one  was  so  likely  to  be  acquainted  with 
them  as  G.  Allfrey  was,  he  being  the  active 
executor  of  £.  AUfrey. 

The  Master  op  the  Rolls. — This  bill 
is  filed  by  William  Allfrey,  one  of  the  chil- 
dren, and  next-of-kin  of  George  Allfrey, 
deceased,  against  the  executors  of  Edward 
Allfrey,  deceased,  who,  in  his  lifetime,  was 
the  legal  personal  representative  of  G. 
Allfrey,  and  against  the  other  surviving 
children  of  G.  Allfrey,  and  the  representa- 
tive of  his  widow,  and  also  the  representa- 
tive of  one  of  the  children,  who  is  dead. 
The  bill  prays  that  an  alleged  settlement  of 
account  between  the  plaintiff  and  E.  All- 
frey may  be  declared  to  be  invalid,  and 
that  accounts  may  be  taken  of  the  personal 
estate  of  G.  Allfrey,  the  intestate,  possessed 
by  E.  Allfr«y,  and  of  the  application 
thereof,  and  that  it  may  be  ascertained  what 
balances  were  in  the  hands  of  E.  Allfrey, 
at  the  end  of  every  half-year  after  the  expi- 
ration of  the  first  year,  and  that  the  estate 
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of  E.  Allfirey  may  be  charged  with  interest 
on  such  balances,  and  with   the  sums  of 
stock  that  might  have  been  purchased  there- 
with, and  for  further  relief.   It  appears  that 
6.  AlUrey  died  intestate  on  the  23rd  of 
April  1802,  leaving  a  widow  and  five  chil- 
dren, and  ^so  his  mother  Margaret,  and  his 
brother  £.  Allfrey,  surviving  him.     The 
children  were  all  infatnts,  and  the  plaintiff, 
who  was  the  youngest,  was  not  bom  till 
some  months  after  the  intestate's  death. 
The  widow,  having  renounced  the  adminis- 
tration of  her  deceased  husband's  personal 
estate,  the  brother  E.  Allfrey,  on  an  allega- 
tion, for  which  there  is  no  excuse  or  ex- 
planation, that  the  intestate  died  without 
parent  or  child,  and  that  he  was  sole  next- 
of-kin,  obtained  administration  to  be  granted 
to  him ;    and  the  intestate,   having  died 
seised  of  certain  real  estates,  of  which  the 
plaintiff,  as  youngest  son,  was  customary 
heir,    E.  Allfrey  procured   himself  to  be 
nominated  guardian  of  the  plaintiff,  in  the 
court  of  the  lord  of  the  manor,  and  procured 
the  plaintiff  to  be  admitted  tenant.     It  is 
admitted  that  E.  Allfrey,  though  not  legal 
guardian  of  the  intestate's  children,  took  on 
himself  the  office  of  administering  the  estate 
of  the  intestate,  and  acted  as  a  parent,  and, 
as  it  is  said,  a  kind  protector  towards  the 
plaintiff,  his  brothers,  and  sisters,  during 
their  Tespective  minorities;  and  in  parti- 
cular as  to  the  relation  between  E.  Allfrey 
and  the  plaintiff,  the  defendants,  the  exe- 
cutors, say  that  E.  Allfrey  was  the  uncle  of 
the  plaintiff,  was  a  kind  and  affectionate 
uncle,  and  acted  towards  him  as  a  father ; 
and,  therefore,  they  believe  that  E.  Allfrey 
had  acquired  over  the  plaintiff  such  fair  and 
proper  and  legitimate  influence  as  a  relative 
of  the  kind  and  character  in  which  he  stood 
to  the  plaintiff  would  naturally  acquire; 
but  they  add,  none  other,  and  certainly  no 
undue  or  improper  influence. 

From  this  admission,  and  from  the  facts 
of  the  case,  I  consider  it  to  be  established 
that  E.  Allfrey  stood  in  loco  parentis  towards 
the  plaintiff.  E.  Allfirey  managed  and 
dealt  with  the  property  as  he  thought  fit; 
he  kept  certain  accounts,  which  have  been 
produced,  and  as  the  defendants  say,  made 
occasional  distributions  and  investments  of 
the  balances  from  time  to  time  in  his  hands ; 
and  at  or  some  time  after  the  time  when  the 
children  of  the  intestate  attained  their  ages  of 


twenty-one  years,  he  came  to  a  settlement 
of  accounts  with  them.    George,  the  eldest, 
attained  the   age  of  twenty-one  years  in 
November  1819,  and  E.  Allfrey,  the  admi- 
nistrator, came  to  a  settlement  with  him  in 
February  1820 ;  Mary,  the  daughter,  attain- 
ed twenty-one  in  February  1821,  and  the 
administrator  came  to  a  settlement  with  her 
in  April  1825.    The  second  and  third  sons, 
who   were  twins,   attained  twenty-one   in 
July  1822;  the  administrator  settled  with 
John  in  June,  and  with  Edward  in  July 
1823.     The  plaintiff  attained  his  age   of 
twenty-one  years  in  September  1823,  and 
on  the  7th  of  May  1825,  being  about  a 
month  after  the  settlement  of  accounts  with 
Mary,  the  plaintiff,  as  he  says,  at  the  direc- 
tion of  E.  Allfrey,  wrote  in  one  of  the  books 
of  account  kept  by  E.  Allfrey,  and  at  the 
end  of  that  part  of  the  book  which  contained 
the  account  of   the  plaintiff,   shewing   a 
balance  of  17/.  12«.  in  favour  of  the  plain- 
tiff, a  memorandum,  which  was  in  these 
words :  "  Having  had  a  satisfactory  inves- 
tigation, and  agreed  to  the  additions  of  the 
foregoing  account,  as  well  as  the  adminis- 
trator's general  accounts  of  the  effects  of 
my  deceased  parent,  I  do  hereby  confirm 
the  same,  and  the  above  balance  of  17/.  12a«, 
this  7th  of  May  1825."     This  memoran- 
dum, which  was  written  in  the  plaintiff's 
own  hand,  was  also  signed  by  him ;  and  on 
the   11th   of  January  1828,    the   plaintiff 
received  from  E.  Allfrey  the  sum  of  17/. 
12^.,  as  for  the  same  balance  of  account. 

E.  Allfrey  died  in  June  1834,  and  the 
defendants  M.  Allfrey,  his  widow,  R. 
Allfrey,  his  son,  and  G.  Allfrey,  the  plain- 
tiff's eldest  brother,  are  his  legal  personal 
representatives.  The  defendant  G.  Allfrey 
has  also  become  the  legal  personal  represen- 
tative of  the  intestate  G.  Allfrey,  the  father 
of  himself  and  the  plaintiff. 

The  plaintiff  is  a  barrister,  and  he  says 
that,  about  two  or  three  years  before  the 
filing  of  the  bill,  he  had  occasion  and  was 
allowed  to  examine  the  accounts,  which  had 
been  kept  by  E.  Allfrey,  of  the  estate  of 
G.  Allfrey,  the  intestate,  and  that,  during 
that  examination,  he  discovered  many  errors, 
not  only  such  as  might  be  attributed  to 
accident,  but  also  errors  of  such  a  nature  as 
to  manifest  intentional  misrepresentation 
and  fraud,  shewing  frequent  misapplications 
of  the  intestate's  estate  to  his  own  use.     He 
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requested  the  executors  to  set  him  right. 
I  do  not  find  that  the  executors  improperly 
withheld  the  accounts,  and  they  seem  to 
have  heen  willing  to  correct  apparent  errors ; 
hut  they  did  not  agree  to  afford  redress  to 
the  plaintiff  to  the  extent  he  required^  and 
consequently  this  hill  was  filed  on  the  5th 
of  September  1848,  more  than  scTenteen 
years  after  the  account  was  signed,  more 
than  nine  years  after  the  death  of  £.  Allfrey, 
and  between  two  and  three  years  after  the 
plaintiff  became  aware  of  the  errors  in  the 
account. 

The  defendants,  the  executors,  relying 
on  the  settled  account,  have  admitted  such 
errors  as,  in  my  opinion,  would  have  enti- 
tled the  plaintiff  to  surchaige  and  falsify  the 
account  if  it  had  not  been  otherwise  duly 
settled,  but  the  plaintiff  insists  he  is  not 
bound  by  the  account  at  all.   There  is  not, 
and  under  the  circumstances  cannot  be, 
any  evidence  of  the  circumstances  under 
which  the  plaintiff  wrote  and  signed  the 
memorandum  at  the  foot  of  the  account; 
but  looking  at  the   relation  which  sub- 
sisted between  E.  Allfrey  and  the  plain- 
tiff, and  at  the  errors  wluch  appear  in  the 
account,  I  think  the  settlement  cannot  be 
supported.     The  errors  are  very  numerous ; 
many  of  them  are  such  as  may  have  been 
accidentally  or  inadvertently  made  without 
any  intention  whatever  of  misrepresentation 
or  concealment;  and  it  must  be  observed, 
they  are  not  all  on  the  same  side  of  the 
account ;  but  the  accounts  contain  several 
entries,  which  are  merely  fictitious,  such  as 
may  by  possibility  have  been  made  without 
fraudulent  intention,  but  which  are,  in  fact, 
misrepresentations  ormis-statements  wilfully 
made,  perhaps  with  the  view  of  accounting 
fairly  for  what  would  or  might  have  been 
due  if  certain  acts  had  not  .been  done,  but 
also  with  the  view  of  concealing  those  acts, 
and  concealing  the  true  state  of  the  account 
at  the  times  when  the  entries  were  made. 
And  this  is,  in  my  opinion,  proved  to  have 
been  done  to  such  an  extent,  that  whatever 
the  intention  may  have  been,  the  accounts 
were  clearly  improper,  and  I  think  they 
must,  in  the  contemplation  of  this  Court, 
be  deemed  to  have  been  fraudulently  kept. 
But  I  am  further  of  opinion,  that  the  rela- 
tion between   the  parties  was  such  that 
accounts  such  as  these  could  not  be  finally 
settled  by  such  means  as  were  adopted. 


The  accounts  contain  many  and  important 
errors  which  must  have  been  known  to 
Mr.  £.  Allfrey  himself.     If  he  intended  his 
nephew,  to  whom  he  had  acted  as  a  parent, 
and  over  whom  he  had  a  parent's  influence, 
to  excuse  or  allow  of  these  errors  in  a  manner 
binding  on  himself,  he  ought  not  only  par- 
ticularly to  have  called  them  to  the  atten- 
tion of  the  party  vrith  whom  he  was  settling 
the  account,  but  for  his  own  protection  he 
ought  to  have  taken  care  to  preserve  evi- 
dence that  these  errors  were  called  to  the 
attention  of,  and  examined  by,  or  known 
to  the  party  with  whom  he  was  settling  the 
account,  before  he  signed  the  memorandum* 
A  settlement  of  account  containing  such 
errors,  and  between  parties  so  related,  cannot, 
in  my  opinion,  be  deemed  binding  without 
much  better  evidence  of  the  Detct  than  is 
afforded  by  the  party's  signature  to  a  me- 
morandum expressed  in  such  general  words 
as  are  found  in  this  case.    The  errors  which 
are  contained  in  the  account  appear  to  me 
to  shew  sufficiently  that  the  memorandum, 
notwithstanding  the  words  in  which  it  is 
expressed,  was  not  written  and  signed  after 
a  fair  investigation  of  the  accounts,  or  indeed 
any  otherwise  than  under  the  influence  and 
direction  of  £.  Allfrey.     I  consider  that 
the  influence  must  have  subsisted  at  the 
time  when  the  memorandum  was  signed, 
and  at  the  time  when  the  balance  was  paid, 
and  after  that  time;  and  that  influence 
appears  to  me  to  account  for  the  plaintiff's 
acquiescence  for  so  long  a  period,  even  under 
the  circumstances  which  he  has  admitted. 

The  particular  errors  seem  not  to  have 
been  discovered  till  the  time  that  was  alleged 
by  the  plaintiff,  and  it  does  not  appear  he 
could  have  examined  the  accounts  in  the 
lifetime  of  E.  Allfrey,  even  if  he  bad  de- 
sired to  do  so ;  and  though  it  may  be,  and 
probably  is,  true,  as  the  defendants  say, 
and  as  I  think  their  conduct  evinces,  that, 
if  the  plaintiff  had  asked  them  for  an  in- 
spection of  the  accounts  they  would  have 
given  him  an  opportunity  of  inspecting  the 
accounts,  yet  the  omission  to  ask  for  them, 
in  the  circumstances  of  this  case,  does  not 
appear  to  me  to  afford  evidence  of  laehes ; 
and  there  seems  no  reason  to  impute  to  the 
plaintiff  any  knowledge  of  the  errors  on 
which  his  claim  is  founded  till  the  time  and 
the  occasion  which  he  has  stated. 

There  arci  circumstances  in  this  case  which 
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make  it  probable  that  the  plaintiff  has 
formed  a  very  inaccurate  notion  of  the 
amount  of  benefit  which  he  is  likely  to  de- 
rive from  this  suit;  and  it  would  probably 
be  very  much  for  his  benefit  to  put  an  end 
to  this  litigation  on  terms  more  reasonable 
than  he  has  ever  hitherto  proposed.  But  I 
think  he  is  entitled  to  a  declaration  that  he 
is  not  bound  by  the  settlement  of  account 
with  £.  Allfrey,  and  that  the  usual  accounts 
ought  to  be  tidcen  of  the  personal  estate  of 
G.  Allfrey  possessed  by  E.  Allfrey,  and 
of  its  application ;  and  that  the  Master 
shall  inquire  and  state  what,  if  any,  balances 
of  the  estate  of  George  were  in  the  hands  of 
Edward  at  the  end  of  each  year  after  the 
death  of  George,  with  a  view  to  the  con- 
sideration hereafter  of  what  may  be  proper 
to  be  done  with  respect  to  the  interest  or 
the  profits  arising  from  the  employment  of 
such  balances. 

I  think  the  Master  ought  to  have  leave 
to  state  special  circumstances,  and  particu- 
larly that  he  ought  to  be  at  liberty  to  state 
whether  any  and  what  difiiculty  in  taking 
the  accounts  arises  from  the  lapse  of  time, 
and  loss  of  evidence  and  documents  that 
may  have  taken  place ;  and  I  must  reserve 
further  directions  and  the  costs  of  the  suit. 


V.C. 
Nov.  11. 


THE  LONDON  AND  PROVINCIAL 
LAW  ASSURANCE  SOCIETY  V, 
THE  LONDON  AND  PROVIN- 
CIAL JOINT-STOCK  LIFE  AS- 
SURANCE COMPANY. 


Company^  Colourable  Imitation  of  Name 
of — iHJunciion — Injury  to  Plaintiff, 

Motion  for  an  injunction  to  restrain  the 
defendants  from  using  the  first  three  words 
in  the  title  of  their  company,  refused  upon 
ike  ground  that  no  injury  was  likely  to 
accrue  to  the  plaintiffs, 

A  motion  was  made  on  behalf  of  the 
plaintiffs,  the  London  and  Provincial  Law 
Assurance  Society,  to  restrain  the  London 
and  Provincial  Joint-Stock  Life  Assurance 
Company  from  using  the  first  three  words, 
"London  and  Provincial,"  in  the  title  or 
style  of  their  company,  or  any  other  words 
or  title  80  expressed  as  to  represent  in  form 
an  imitation,  or  colourable  imitation,  of  the 


title  adopted  by  the  plaintiffs.  The  bill 
stated  that  the  plaintiffs*  society  was  pro- 
jected in  September  1845,  and  was  com- 
pletely registered  in  December  1846;  that 
the  company  represented  by  the  defendants 
was  not  completely  registered  until  June 
1847;  that  the  plaintiffs  became  aware  of 
the  existence  of  the  defendants'  company  in 
August  1847 ;  that  they  immediately  applied 
to  the  solicitor  of  that  company,  stating  that 
much  inconvenience  and  damage  wovdd  be 
done  to  the*  plaintiffs  by  the  name  which 
the  defendants  had  adopted,  and  requesting 
that  the  words  '*  London  and  Provincial*' 
might  be  struck  out  from  their  title.  The 
defendants  refused  to  accede  to  this  request, 
and  stated  that  they  had  adopted  their  title 
before  they  had  heard  of  the  existence  of 
the  plaintiffs'  society,  and  that  no  inconve- 
nience or  damage  could  arise  to  the  plain- 
tiffs by  their  continuing  to  use  this  name. 

Mr.  Bethell,  Mr,  Rolt,  and  Mr.  Glasse, 
in  support  of  the  application,  contended 
that  the  words  used  by  the  defendants  in 
the  title  of  their  company  were  likely  to 
mislead  the  public  and  seriously  damage 
the  plaintiffs,  who  had  projected  and  formed 
their  company  long  anterior  to  that  of  the 
defendants.  The  first  three  words  consti- 
tuted in  fact  the  most  important  feature  in 
the  title,  as  it  was  usual  to  designate  the 
plaintiffs'  society  by  those  words  only,  '^The 
London  and  Provincial  Insurance  Com- 
pany." It  had  also  been  found  that  letters 
addressed  to  the  plaintiffs  had  been  delivered 
to  the  defendants.  The  following  cases 
were  cited : — 

Perry  v.  Truefitt,  6  Bea.  66, 
Millingion  v.  Fox,  3  Myl.  &  Cr.  338. 

Mr.  Stuart  and  Mr.  Hall  opposed  the 
motion,  and  contended  that  there  was  no- 
thing whatever  in  the  two  titles  to  mislead 
the  public.  The  members  of  the  two 
societies  were  of  a  totally  different  profes- 
sion ;  the  plaintiffs'  being  composed  mostly 
of  gentlemen  in  the  law,  and  the  defen- 
dants' of  mercantile  men.  There  were 
many  instances  in  which  similar  names 
were  in  use,  such  as  The  London  Assur- 
ance Company,  and  The  London  Life  As- 
surance Company ;  The  National  Life 
Association,  and  the  National  Life  Insur- 
ance Company. 
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The  Vice  Chancellor. — This  appears 
to  me   to  be  a  very  simple  point.     The 
application  is  rather  in  a  new  form.     It  is 
not  against  the  use  of  an  entire  name,  but 
the  use  of  three  words  out  of  nine  which 
constituted  the  total  of  words  in  the  defen- 
dants' title,  and  agree  with   three  words 
out  of  the  seven  used  by   the  plaintiffs. 
The  principles  I  apprehend  are  clear,  that 
the  Court  will  always  have  regard  to  this, 
whether  there  has  been  such  an  exclusive 
right  to  a  name  on  the  part  of  the  plaintiffs 
as  to  justify  the  Court  in  interfering  in  a 
summary  way  against  the  defendants ;  and 
the  Court  will  consider  whether,  taking  all 
the  names  together,  it  is  or  not  apparent 
that  there  is  such  a  deceptive  quality  as  is 
likely  to  produce  the  injury  complained  of. 
Now,  it  seems  to  me  that  when  persons  are 
about  to  insure  in  a  society,  they  would 
inquire  very  particularly  into  the  nature 
of  the  company  in  which  they  intend  to 
insure,  and  they  would  in  this  case  find 
that  the  plaintiffs'  society  was  chiefly  com- 
posed of  lawyers,  and  therefore  dedicated 
especially  to   the   use  of  that  profession. 
Then,  in  the  defendants'  title  there  is  no 
assumption  whatever  of  the  word  "  law :" 
it  purports  to  be  a  mere  combination  of 
persons  who  profess  to  be  a  London  and 
provincial  joint-stock  life  assurance  com- 
pany.    Still,  it  may  be  a  fair  question  to 
be  tried,  whether  any  damage  is  likely  to 
arise,  and  whether  there  has  been  such  a 
length  of  user  by  the  plaintiffs  as  to  entitle 
them  to  complain.     I  shall  not  grant  the 
injunction,  but  shall  let  the  motion  stand 
over,  and  direct  the  plaintiffs  to  bring  such 
action  as  they  may  be  advised. 


V.C.     \ 
Nov.  16.  / 


ROBERTS  V*  HADDOCKS. 


Plea — Insufficient  Stamp  oh  Probate — 
Bill  of  Revivor. 

A  bill  was  filed  to  recover  a  sum  far  ex- 
ceeding 5,000/.  The  plaintiff  died  and  his 
executrix  filed  a  bill  of  revivor.  The  de^ 
fendant  put  in  a  plea  which  pleaded  the 
Stamp  ActSt  and  averred  that  the  stamp  on 
the  probate  was  insufficient^  as  it  did  not 
cover  assets  exceeding  5,000^,  which  was 
less  than  the  amount  claimed  by  the  original 


hill.  Plea  overruled,  on  the  ground  that  a 
negative  plea  should  not  have  stated  affirma^ 
live  matter  J  though  the  plea  would  have  been 
good  had  it  merely  averred  that  the  plaintiff 
was  not  executrix. 

This  suit  was  originally  instituted  by 
W.  Roberts,  on  behalf  of  the  creditors  of  a 
testator,  for  the  purpose  of  recovering  a 
sum  of  money  exceeding  18,0002.  W. 
Roberts  died,  and  a  bill  of  revivor  was  filed 
by  the  plaintiff  Margaret  Roberts,  who  was 
his  executrix  and  sole  legal  personal  repre- 
sentative. The  defendants  put  in  a  plea  to 
this  bill  of  revivor,  setting  forth  the  Stamp 
AcU,  9  &  10  Will.  8.  c.  25.  s.  59.  and 
55  Geo.  3.  c.  184.  s.  8,  by  which  certain 
sums  of  money  are  directed  to  be  paid 
upon  the  probate  taken  out  in  respect  of 
the  estate  and  effects  to  which  a  testator 
should  have  been  entitled.  And  by  the 
schedule  annexed  to  the  last-mentioned  act 
it  was  provided,  that  where  the  estate  and 
effects  of  a  testator  for  or  in  respect  of  which 
any  probate  should  be  granted  should  be  of 
the  value  of  4,0002.  and  under  5,0002., 
there  should  be  paid  in  respect  of  such  pro- 
bate the  duty  or  sum  of  802.  The  plea 
averred,  that  the  duty  which  had  been  paid 
in  respect  of  the  probate  taken  out  to  the 
will  of  William  Roberts  was  802.,  and  no 
more,  which  sum  would  not  have  been  sufli- 
cient  in  case  the  personal  estate  and  effects 
of  the  testator  had  exceeded  5,0002.,  but 
,  t^at  the  bill  in  the  original  suit,  to  revive 
which  the  present  bill  was  filed,  was  insti- 
tuted for  recovering  a  much  larger  sum 
than  5,0002. 

Mr,  Stuart  and  Mr,  Craig ,  in  support  of 
the  plea,  cited  Carr  v.  Roberts  (1),  Chris- 
tian v.  Devereux  (2),  Simons  y,  Aft/man  (8), 
and  contended  that  the  plea  was  sufiicient. 
The  plaintiff  in  the  bill  of  revivor,  who  was 
the  executrix  of  the  plaintiff  in  the  original 
suit,  had  taken  out  probate  to  his  will,  and 
the  stamp  upon  that  probate  was  no  more 
than  802.,  which  would  only  cover  personal 
estate  to  the  amount  of  5,0002.,  whereas 
the  bill  was  filed  for  the  purpose  of  reoover- 
ing  a  much  larger  sum.  The  stamp  there- 
fore being  too  small,  the  probate  was  not 

(1)  2  B.  &  Ad.  906 ;  B.  c.  2  Uw  J.  Rep.  (k.s.) 
K.H.  183. 

(2)  12  Sim.  262. 

(8)  2  Sim.  241 ;  s.  o.  6  Law  J.  Rep.  ChmDc  148. 
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available ;  and  the  only  mode  of  defence 
which  these  defendants  had  was  to  plead 
the  Stamp  Act,  so  as  to  put  on  the  plaintiff 
the  obligation  of  shewing  that  she  had  taken 
out  a  probate  covered  by  a  sufficient  stamp. 

[The  Vice  Chancellor  asked  why  the  de- 
fendants had  not  simply  pleaded  that  there 
was  no  probate.] 

It  was  contended  that  the  defendants 
could  not  have  been  advised  to  put  in  such 
a  plea,  A  plea  in  equity  was  put  in  upon 
oath,  and  it  was  clear  that  there  had  been  a 
probate,  although  that  probate  was  wrongly 
stamped.  The  matter  of  fact  must  be  pleaded, 
and  the  fact  here  stated  was  that  the  testator's 
assets  exceeded  5,0001.  If  the  form  adopted 
at  law  had  been  used,  and  the  defendants  had 
pleaded  no  execution,  the  real  question  would 
not  have  been  propounded,  and  the  only 
objection  to  this  plea  was  that  it  made  ap- 
parent the  real  objection.  If  the  defendants 
had  pleaded  a  negative  plea,  and  that  plea 
had  been  replied  to,  the  plaintiff  would  have 
put  the  probate  in  evidence.  The  defen- 
dants could  not  then  have  proved  that  the 
stamp  on  the  probate  did  not  cover  a  sum  so 
large  as  that  sought  to  be  recovered,  since 
the  pleadings  on  the  bill  of  revivor  would 
not  raise  the  question  of  insufficient  stamp. 
This  plea  averred  truthfully  what  was  the 
real  fact,  and  it  was  the  only  defence  which 
the  defendants  could  adopt. 

Mr.  Bethell,  Mr,  J,  Parker  and  Mr, 
Renshaw  appeared  for  the  bill. 

The  Vice  Chancellor. — Suppose  you 
had  simply  pleaded  that  the  plaintiff  was 
not  the  sole  legal  personal  representative  of 
the  testator,  that  would  have  been  a  good 
plea,  and  then  issue  would  have  been  taken, 
and  then  the  original  bill  would  have  ap- 
peared in  evidence.  The  real  question  is 
one  of  form,  whether  in  a  negative  plea  you 
can  plead  affirmative  circumstances.  Take 
the  case  of  a  bill  filed  by  a  person  claiming 
as  heir,  would  it  be  right  by  way  of  plead- 
ing that  the  plaintiff  was  not  the  heir  to 
enter  into  a  long  genealogical  story  relating 
to  the  circumstances  of  the  family,  which 
might  shew  that  another  person  was  the 
heir,  and  not  the  plaintiff?  My  opinion  is, 
that  if  the  plea  had  been  in  the  negative 
form  only,  that  the  plaintiff  was  not  the 
executrix, — for  the  common  form  so  often 
adopted  of  sole  legal  personal  representative 


is  quite  unnecessary, — it  would  have  beeii 
perfectly  good ;  but  a  plea  of  negative  matter 
should  have  been  pleaded  negatively. 

Plea  overruled. 


L.C. 

1846. 

Nov.  14, 21. 

1847. 

Nov.  17. 


WATTS  V.  HYDE. 


Bill — Amendment  at  Hearing, 

An  order  made  at  the  hearing  of  a  cause^ 
giving  liberty  to  the  plaintiff  to  amend,  by 
introducing  an  equity  which  was  not  set  up 
in  the  bill,  but  appeared  by  the  answer^  was 
discharged  upon  appeal. 

By  an  indenture,  dated  the  1st  of  Decem- 
ber 1841,  and  made  between  the  plaintiff 
of  the  first  part ;  two  trustees  of  the  second 
part ;  and  several  persons,  creditors  of  the 
plaintiff  (among  whom  was  the  defendant 
Hyde),  of  the  third  part,  it  was  recited 
that  the  plaintiff  was  indebted  to  the  per- 
sons who  were  parties  thereto  of  the  second 
and  third  parts,  in  the  several  sums  set 
opposite  to  their  respective  names,  in  the 
schedule  thereunder  written,  and  that  he 
had  agreed  to  enter  into  the  covenant 
thereinafter  contained,  and  secure  to  his 
said  creditors  1,500^.  to  be  paid  to  the 
parties  of  the  second  part,  afler  the  rate  of 
500/.  per  annum ;  such  sum  of  1 ,500/.  to 
be  divided  rateably  amongst  his  creditors ; 
and  in  consideration  thereof  the  parties  of 
the  second  and  third  parts  agreed  to  release 
the  plaintiff  from  his  said  debts  and  liabili- 
ties, to  which  the  creditors  agreed,  and 
nominated  the  parties  of  the  second  part  to 
be  trustees  for  carrying  the  said  arrange- 
ment into  execution.  The  plaintiff  then 
covenanted  that  he  would,  during  each  of 
the  three  successive  years,  pay  to  the  par- 
ties of  the  second  part  500/.,  and  that  he 
would  "  forthwith,  at  his  own  proper  costs 
and  chaiges,  assure  or  cause  to  be  assured 
his  own  life  in  some  or  one  of  the  respect- 
able offices  in  London  or  Westminster  for 
the  assurance  of  lives  in  the  sum  of  1,500/. 
at  the  least,  and  would  continue  the  same 
so  insured  during  the  said  term  of  three 
years,  and  would  deposit  such  policy  with 
the  said  persons  parties  thereto  of  the  second 
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part."  It  was  then  coYenanted,  that  the 
parties  of  the  second  part  should  hold  all 
the  trust  monies  in  trust  to  pay  themselves 
and  the  other  creditors  rateably.  The  in- 
denture then  stated,  that  in  consideration  of 
the  above  covenant  and  agreement  of  the 
plaintiff,  the  parties  of  the  second  and  third 
parts  released  and  discharged  him  from  all 
debts,  sums  of  money,  claims,  &c.,  provided 
that,  in  case  the  plaintiff  should  make 
default  in  payment  of  the  money,  or  should 
neglect  or  refuse  to  effect  or  keep  on  foot 
such  policy  of  assurance  on  his  own.  life,  as 
before  mentioned,  then  and  in  either  of  the 
said  cases  the  said  indenture  should  be 
utterly  void.  This  deed  was  prepared  by 
the  defendant.  The  plaintiff  neglected 
to  effect  an  insurance  for  1,500/.,  as  he  was 
bound  to  do  under  his  covenant;  but  in 
January  1843,  the  first  instalment  of  5002. 
was  duly  paid  by  him  :  and  as  1,000/.  only 
then  remained  |o  be  paid,he  shortly  afterwards 
effected  an  insurance  for  1,000/.;  and  in  the 
following  month  of  February  he  delivered' 
the  policy  to  one  of  the  trustees,  who  sent 
a  letter  to  the  plaintiff  in  March,  stating 
that  he  considered  the  policy  for  that 
amount  was  now  sufficient,  as  the  plaintiff 
had  paid  an  instalment  of  500/.  The  defen- 
dant, however,  insisted  that  the  plaintiff  had 
committed  a  breach  of  the  covenant  con- 
tained in  the  deed  of  December  1841, 
by  not  insuring  for  1,500/.;  and  in  May 

1843  he  commenced  an  action  against  him 
in  the  Court  of  Exchequer  ( 1 ).  The  plain- 
tiff paid  the  other  instalments,  making 
together  1,000/.,  within  the  time  limited 
by  the  composition  deed,  and  in  January 

1844  he  instituted  this  suit.  The  bill  sUted 
that  the  defendant  acted  as  the  plaintiff's 
attorney,  from  the  year  1834  to  1842,  in 
bringing  and  defending  several  actions,  and 
in  other  matters,  and  that  he  knew  of  the 
default  committed  by  the  plaintiff  in  not 
effecting  an  insurence  in  the  full  amount  of 
1,500/.,  and  he  never  made  any  objection 
to  that  proceeding  before  he  commenced 
the  action ;  that  he  had  known  of  the  plain- 
tiff's intention  to  effect  the  insurance  for 
1,000/.  only,  before  it  was  effected,  and  of 
the  payment  of  the  500/.,  and  of  the  deposit 
of  the  policy  with  the  trustee ;  and  that  the 

(I)  Hyde  o.  Watts,  13  Law  J.  Rep.  (iv.s.)  Ezcb. 
41 ;  s.  c.  12  Mee.  &  Wela.  254. 


payment  of  the  500/.  was  made  in  com- 
pliance with  the  requests  of  the  defendant, 
both  written  and  verbal.  The  bill  charged 
that  the  release  contained  in  the  composition 
deed  was  an  effectual  release  against  the 
claim  which  the  defendant  set  up  in  his 
action ;  and  it  prayed  a  declaration  that  the 
composition  deed  was  a  valid  and  effectual 
deed,  and  not  void  or  voidable  on  account 
of  the  plaintiff  having  omitted  to  insure  for 
1,500/.,  and  that  the  plaintiff  might  have 
the  benefit  of  the  release  contained  in  the 
deed,  and  for  an  injunction  to  restrain  the 
defendant  from  proceeding  with  his  action, 
and  for  an  account  of  all  monies  received  or 
paid  by  the  defendant  for  the  plaintiff. 

The  answer  stated,  that  before  the  defen- 
dant was  prevailed  upon  to  execute  the 
composition  deed,  it  was  agreed  between 
him  and  the  plaintiff  that  his  claim  should 
be  paid  in  full  by  the  plaintiff,  and  that  he 
assisted  the  plaintiff  in  procuring  other 
creditors  to  execute  the  deed  and  in  other 
matters,  in  consequence  of  that  agreement 
between  him  and  the  plaintiff;  and  that  it 
was  distinctly  understood  that  bis  execution 
of  the  deed  was  not  to  release  the  plaintiff 
from  any  part  of  the  claim  which  the  de- 
fendant had  against  him.  No  statement  of 
any  such  agreement  was  contained  in  the 
bill. 

An  injunction  had  been  granted,  accord- 
ing to  the  prayer  of  the  bill,  in  June  1844, 
and  the  plaintiff  was  ordered  to  bring  a  sum 
of  money  into  court. 

The  cause  was  heard,  before  Vice  Chan- 
cellor Knight  Bruce,  and  his  Honour  ex- 
pressed an  opinion,  that  such  an  agreement 
as  was  set  up  by  the  defendant  was  clearly 
void  at  law  as  between  him  and  the  plain- 
tiff, and  that  the  release  contained  in  the 
deed  would  be  effectual  notwithstanding  any 
such  agreement ;  and  that  as  the  defendant 
acted  as  the  solicitor  and  attorney  of  the 
plaintiff,  he  was  therefore  bound  to  inform 
him  that  notwithstanding  such  an  agree- 
ment, the  release  contained  in  the  deed  was 
still  valid  and  effectual ;  and  that  conse- 
quently the  position  of  the  plaintiff  with 
regard  to  the  defendant  might  be  prejudiced 
by  his  omission  to  perform  the  covenant, 
as  such  an  omission  would  revive  the 
defendant's  claim.  No  such  information 
had  ever  been  given  to  him  by  the  defen- 
dant, and  his  Honour  thought  the  plaintiff 
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ought  to  haTo  an  opportunity  of  amending 
his  bill  by  stating  these  circumstances.  The 
order  was  dated  the  Slst  of  January  1846, 
and  was  as  follows  : — It  is  ordered  that  the 
plaintiff  be  at  liberty  within  ten  days  to 
amend  the  bill,  by  making  expressly  such 
ease  (if  any)  as  he  has  for  relief,  upon  the 
ground  or  in  consequence  of  such  agree- 
ment, promise,  or  undertaking  (if  any)  as 
there  was  upon  the  part  of  the  plaintiff  and 
the  defendant,  or  either  of  them,  that  the 
debt  due  from  the  plaintiff  to  the  defendant 
at  the  time  of  the  resolutions  in  the  plead- 
ings mentioned,  or  of  the  defendant's 
execution  of  the  release  in  the  pleadings 
mentioned  should  be  paid  in  full  by  the 
plaintiff  notwithstanding  such  release ;  but 
the  plaintiff  is  not  to  extend  or  vary  the 
prayer  of  the  bill,  or  to  require  any  answer 
to  die  amendments.  And  the  defendant  is 
to  be  at  liberty  to  put  in  an  answer  to  such 
amendments  within  three  weeks  from  the 
present  time,  which  answer  (if  any)  is  not 
to  be  excepted  to,  and  is  to  be  deemed  and 
considered  as  having  been  replied  to  imme- 
diately after  the  filing  of  the  same.  And 
the  plaintiff  is  not  to  be  at  liberty  to  ex- 
amine any  witness  without  the  leave  of  the 
Court.  But  the  defendant,  whether  answer- 
ing or  not  answering  such  amendments,  is 
to  be  at  liberty  within  six  weeks  from  the 
present  time,  to  examine  any  witness  or 
witnesses  in  this  cause  for  the  purpose  of 
resisting  the  case  (if  any)  which  shall  be 
made  by  the  said  amendments,  whether 
soch  witness  or  witnesses  shall  or  shall  not 
have  been  already  examined  in  this  cause ; 
and  publication  of  such  evidence  is  to  pass 
at  the  end  of  the  said  six  weeks  without 
further  order.  And  if  the  said  amendments 
shall  be  made,  it  is  ordered  that  this  case 
do  stand  in  the  paper  to  be  further  heard 
on  Monday  the  2drd  of  March  next.  And 
the  parties  respectively,  whether  a  cross 
bill  shall  or  shidl  not  be  filed,  are  to  be  at 
liberty  to  apply  to  this  Court  for  a  variation 
of  either  of  the  times  aforesaid,  or  otherwise 
as  they  may  be  advised.  And  if  the  bill 
shall  not  beNttmended  as  aforesaid,  it  is 
ordered  that  thb  cause  do  stand  for  judg- 
ment on  the  record  as  it  stand3  on  the  26th 
of  February  neit.  .• 

The  bill  was  afterwards  amended,  and 
the  cause  was  heard  on  the  23rd  of  March 
Nsw'Sbbiss,  XVII.— Chanc. 


1846,  when  the  Court  granted  a  perpetual 
injunction  against  the  defendant. 

The  defendant  appealed  from  the  orders 
of  the  dlst  of  January  1846  and  the  2drd 
of  March  1846. 

Mr.  Anderdon  and  Mr.  Halleit  supported 
the  appeal. 

Mr,  Bacon  and  Mr.  Stevens,  for  the 
plaintiff,  insisted  that  the  Court  had  autho- 
rity to  allow  amendments  to  be  made  in 
any  stage  of  the  cause,  when  the  justice  of 
the  case  appeared  to  require  it;  that  the 
convenience  of  the  parties  was  best  con- 
sulted by  permitting  a  plaintiff  to  amend 
his  bill  when  he  had  an  equity  against  the 
defendant,  and  the  expense  of  a  new  suit 
was  avoided. 

Mitford   Oft  Pleading,    pp.    55,    326, 

4th  edit. 
Filkin  V.  HiU,  4  Bro.  P.C.  640 ;  s.  c. 

2  P.  Wms.  6. 
HamilUm  v.  Houghton,  2  Bli.  169. 
Palk  V.  Lord  Clinton,  12  Yes.  62. 
WooUands  v.  Crowcher,  Ibid.  174. 
President  of  St,   Mary   Magdalen  v. 

Sibthorp,  1  Russ.  154. 

MUligan  v.  MitcheU,    I   Myl.  &  Cr. 

433 ;    s.  c.  7  Law   J.    Rep.  (n.s.) 

Chanc.  37. 

Gaseoyne  v.  Chandler,  3  Swanst.  418,  n. 

Attorney  General  v.  the  Fishmongers* 

Company,  4  Myl.  &  Cr.  1. 
Gibson  v.  Ingo,  5  Hare,  156;  s.  c.  16 
Law  J.  Rep.  (n.s.)  Chanc.  4. 
were  cited. 

Nov.  17, 1847. — The  Lord  Chancellor. 
•—The  petition  of  appeal  complains  of  an 
order  of  the  3 1  st  of  January  1 846,  permitting 
the  plaintiff  to  amend  his  bill  after  the  cause 
came  to  hearing,  and  a  decree  made  on  this 
bill  on  the  23rd  of  March  1846.  1  con- 
fined the  arguments  to  the  order  of  the  31st 
of  January  1 846 ;  and  the  question  I  now 
have  to  consider  is,  whether  that  order  was 
consistent  with  the  practice  of  the  Court, 
and  one  which  ought  under  the  circum- 
stances to  have  been  made.  The  case  made 
by  the  bill  at  the  hearing  was,  that  the 
plaintiff,  being  indebted,  executed  a  deed 
covenanting  to  pay  1,500/.,  in  three  pay- 
ments of  500/.  each  to  trustees,  to  be  divided 
among  the  creditors,  and  to  insure  his  life 
in  that  sum,  with  a  proviso  that  the  deed 
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should  be  void  if  the  insurance  was  not 
made  and  kept  up :  in  consequence  of  which 
the  creditors  released  their  claim  against 
him.  The  defendant,  a  creditor,  executed 
the  deed,  and  afterwards  brought  an  action 
for  the  debt  claimed  by  him ;  and  it  being 
held  by  the  Court  of  Exchequer  that  the 
plaintiff  could  not  be  protected  by  the 
release  in  the  deed,  the  insurance  not  haying 
been  effected,  this  bill  was  filed,  setting  up 
alleged  equities  against  the  defendant 
who  made  that  objection,  such  as  that 
he  knew  that  the  insurance  had  not  been 
effected,  and  even  was  a  party  to  the 
plaintiff  acting  under  the  deed,  by  paying 
the  instalment  agreed  to  be  paid  to  the 
trustees ;  and  praying  that  the  deed  might 
be  decreed  to  be  binding  in  equity  upon  the 
defendant,  notwithstanding  the  non-assur- 
ance, or  that  an  account  might  be  taken  of 
the  defendant's  debt,  and  for  an  injunction 
against  proceedings  at  law.  The  case  came 
on  for  hearing  on  the  bill  and  upon  evi- 
dence taken  in  the  cause,  and  the  Court 
made  the  order  appealed  from,  namely, 
that  the  plaintiff  should  be  at  liberty  within 
ten  days  to  amend  the  bill,  by  making 
expressly  such  case,  if  any,  as  he  had  to 
relief  on  the  ground  or  in  consequence  of 
such  agreement,  promise,  or  undertaking, 
if  any,  as  there  was  on  the  part  of  the 
plaintiff,  or  the  defendant,  or  either  of  them, 
that  the  debt  due  from  die  plaintiff  to  the 
defendant  at  the  time  of  the  resolutions  in 
the  pleadings  mentioned  should  be  paid  in 
full  by  the  plaintiff  notwithstanding  such 
resolutions,  and  notwithstanding  such  re- 
lease, and  that  the  plaintiff  was  not  to  alter 
or  vary  the  prayer  of  the  bill.  What 
equities  might  arise  from  the  fact,  if  such 
an  agreement  had  been  made,  it  is  not 
necessary  to  consider,  for  it  is  certain  that 
no  such  case  was  made  by  the  bill ;  and  if 
it  had,  the  amendment  would  not  have  been 
necessary.  In  fact,  the  case  so  proposed 
by  the  order  formed  no  part  of  the  case 
made  by  the  bill,  which  was  to  enforce  the 
provisions  of  the  deed  against  the  defen- 
dant, notwithstanding  the  omission  to  insure 
by  the  plaintiff  upon  certain  conduct  im- 
puted to  him ;  but  the  bill  did  not  proceed 
upon  the  ground  of  any  underhand  agree- 
ment between  the  plaintiff  and  the  defen- 
dant.    The  order,  in  fact,  proves  that  the 


case  so  to  be  made  by  amendment  was 
a  new  case. 

The  evils  which  must  necessarily  attend 
the  making  a  new  case  after  the  cause  has 
been  brought  to  a  hearing,  are  so  obvious 
that  it  cannot  be  necessary  for  me  to  state 
them,  and  I  have  frequently  of  late  had 
occasion  to  express  my  opinion  against  any 
relaxation  of  the  practice  in  this  respect. 
The  rules  which  regulate  the  pleadings  and 
conduct  of  a  cause,  and  particularly  the 
taking  of  evidence,  are  framed  for  the  pur- 
pose, as  far  as  possible,  of  enabling  both 
parties  to  bring  their  case  fairly  and  fully 
before  the  Court,  and  to  guard  against  that 
danger,  particularly  with  respect  to  evidence, 
which  the  mode  of  proceeding  in  equity  is 
too  much  calculated  to  produce.  These 
objects  would  be  defeated,  and  these  guards 
become  inoperative,  if  a  new  case  were 
permitted  to  be  made  at  the  hearing ;  and 
such  an  order  as  this  has  an  additional 
objection,  that  it  holds  out  a  kind  of  promise 
to  the  plaintiff  that  if  he  can  make  out  such 
a  case  as  the  Court  suggests,  the  Court  will 
grant  him  relief.  It  is  true  that  the  order 
prohibits  the  plaintiff  from  going  into  any 
evidence  without  the  leave  of  the  Court ;  but 
if  he  has  already,  before  any  such  case  was 
made,  given  evidence  upon  which  he  can  rely 
to  support  it  when  made,  such  evidence  must 
have  been  given  improperly,  there  being  no 
matter  at  the  time  in  issue  to  which  it  could 
apply;  and  the  defendant,  who  for  that 
reason  was  not  bound  and  could  not  be 
expected  to  answer  it,  is  now,  with  full 
knowledge  of  his  adversary's  evidence,  to 
do  what  he  can  to  contradict  it:  a  course 
contrary  to  all  the  rules  of  a  court  of  equity, 
whatever  may  be  the  merits  or  demerits  of 
such  rules. 

It  is  not,  however,  from  any  opinion  of 
my  own  as  to  evils  likely  to  arise  from  this 
permission  given  by  the  order  appealed  from, 
which  I  feel  it  impossible  to  sanction,  and 
it  is  a  question  of  practice,  and  a  case  of 
discretion  ;  and  I  have  made  these  observa- 
tions only  for  the  purpose  of  shewing  the 
grounds  upon  which  I  decline  to  relax  the 
practice  upon  the  subject,  by  which  I  mean 
the  existing  practice,  for  I  am  aware  that 
there  are  instances,  particularly  in  former 
times,  of  great  latitude  having  been  allowed 
to  amend  a  bill,  and  it  must  be  a  matter  of 
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discretion:  that  discretion  however  ought 
to  be  regulated  by   what  has  been  found 
most  secure  and  most  to  the  interests  of  the 
suitor.     I,  therefore,  for  this  purpose,  look 
to  the  case  of  Palk  v.  Lord  Clinton,  in  which 
the  question  was  much  considered  by  Sir 
William  Grant,  and  I  have  no  disposition 
to  go  beyond  that  case,  or  to  depart  from 
the  rule  as  there  laid  down.  The  case  made 
by  the  bill  was,  as  to  the  existing  defen- 
dants, complete  on  the  record,  without  altera- 
tions; and  if  the  bill  had  prayed  only  general 
relief,  what  the  Court  thought  the  plaintiff 
entitled  to  might  have  been  decreed ;  but 
the  bill  prayed  specific  relief,  to  which  the 
Court  thought  him  not  entitled,  and  would 
not  give  him  the  specific  relief  to  which 
it  considered  him  to  be  entitled,  on   the 
general  prayer.     The  Court,  therefore,  per* 
mitted  him  to  amend,  by  praying  the  relief 
to  which  the  Court  thought  him  entitled ; 
but  no  case  was  made,  no  new  matter  put 
in  issue,  no  new  evidence;  and,  therefore, 
none  of  the  objections  to  which   I  have 
before  alluded  were  operating  in  that  case : 
this  is,  therefore,  no  authority  for  the  order 
complained  of;  but  the  grounds  on  which 
Sir  William  Grant  puts  his  order  are  con- 
clusive against  it,  for  he  says,  "  to  the  ex- 
tent of  allowing  you  to  alter  the  prayer, 
I  have  no  objection ;    but  I  can  find  no 
authority  for  amending  the  bill  generally;" 
and  again,  "I  am  disposed  to  permit  the 
plaintiff  to  vary  his  prayer,  not  extending 
it  to  any   variation  in  the    body   of  the 
bill  farther  than  he  might  upon  the  mere 
permission  to  add  a  party.*'     In  the  pre- 
sent instance,  a  new  case  was  permitted  to 
be  made  in  the  body  of  the  bill,  but  no 
▼ariation  of  the  prayer.     The  cases  of  per- 
mission to  amend  by  adding  parties  have 
DO  application  to  the  present  case,  such 
amendments  necessarily  follow  the  adoption 
of  the  rule.     Now  to  dismiss  a  bill  for  want 
of  parties,  such  statement  as  may  be  neces- 
sary to  shew  they  were  the  proper  parties, 
or  as,  in  some  cases,  to  shew  why  proper 
parties  could  not  be  made  defendants,  was 
indispensable ;  but  the  suit,  as  against  the 
former  defendants,  remained  just  as  it  was, 
so  that  the  practice  was  not  open  to  any 
of  the  objections,  inseparable  from  making 
a  new  case   against  existing  defendants. 
Similar  observation  apply  to  the  case  of 
Magdalen   College  v.   Sibthorp,  in  1826, 


where  leave  was  given  to  amend  a  bill  by 
making  it  an  information  and  bill,  or  infor- 
mation only.  There  may,  perhaps,  be  other 
objections  in  that  case  that  do  not  affect 
this  case ;  but  I  think  the  order  appealed 
from,  if  affirmed,  might  lead  to  the  introduc- 
tion of  a  dangerous  practice,  and  therefore 
I  dischai]ge  that  order. 


V 

Nov 


.C.     \ 

f.  14.  J 


HADDAN  V,  SMITH. 


Patent — Pleading — Demurrer, 

The  plaintiff  granted  a  licence  to  the 
defendant  to  use  two  patents,  upon  payment 
of  certain  royalties.  The  plaintiff  after- 
wards  put  in  a  disclaimer  as  to  part  of  his 
patent;  the  defendant  refused  to  continue 
paging  the  royalties,  on  the  ground  that  the 
licence  was  void.  The  bill  prayed  an  account 
of  royalties  under  the  licence;  and  in  case 
the  defendant  should  dispute  the  plaintiff's 
right  to  payment  by  reason  of  the  invalidity 
of  the  patent  or  otherwise,  then  that  the 
defendant  might  be  restrained  from  con* 
tinuing  to  manufacture  articles  the  subject 
of  the  patent : — Held,  upon  demurrer,  that 
if  the  licence  were  void,  and  the  defendants 
were  not  bound  to  account,  they  ought  to  be 
restrained  from  acting  without  the  authority 
of  the  plaintiff.     Demurrer  overruled. 

The  bill  stated,  that  the  plaintiff  was  the 
owner  of  two  patents,  one  for  the  construc- 
tion of  wheels  for  carriages,  and  another  for 
a  particular  form  of  carriage  to  be  used 
upon  railways,  and  had  granted  a  licence 
to  the  defendant  Smith,  in  April  1844,  for 
the  use  of  these  patents.  Under  the  agreer 
ment  for  the  licence,  the  defendant  was  to 
pay  the  plaintiff  a  specified  amount  in  the 
shape  of  royalties  upon  all  the  articles 
manufactured  under  the  patents.  It  was 
also  agreed,  that  if  the  defendant  Smith 
should  take  a  partner  or  partners  in  the 
business,  the  licence  should  be  void.  That 
Smith  subsequently  associated  himself  with 
the  defendant  Willey,  who  became  his 
partner ;  but  the  clause  in  the  agreement 
as  to  forfeiture  of  the  licence  was  waived, 
and  all  parties  interested  agreed  that  Willey 
should  be  jointly  interested  with  Smith  in 
working  the  patents.  That  the  defendants 
had  made  returns  of  their  profits,  and  had 
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rendered  the  royalties  agreed  upon  up  to 
December  1846.  That  the  plaintiff  in 
March  1847  had  put  in  a  disclaimer,  under 
the  provisions  of  the  5  &  6  Will.  4.  c.  88, 
to  that  portion  of  his  patents  relating  to 
carriages,  but  that  sucti  disclaimer  did  not 
affect  the  portion  relating  to  wheels.  That 
the  defendants  had  refused  to  render  any 
further  accounts  to  the  plaintiff,  alleging 
that  the  letters  patent  were  void,  and  that 
they  were  released  from  the  contract  under 
the  licence. 

The  bill  prayed  that  the  defendants  might 
set  forth  an  account  of  the  number  of  wheels 
manufactured  by  them  under  the  licence, 
and  that  an  account  might  be  taken  of  the 
royalties  due  thereon  ;  and  it  also  prayed, 
that  in  case  the  defendants  should  dispute 
the  right  of  the  plaintiff  to  payment  of  the 
royalties  under  the  said  licence,  by  reason 
of  the  invalidity  of  the  said  letters  patent,  the 
determination  of  the  said  licence  or  other- 
wise, then  that  the  defendants  should  in  the 
mean  time  be  restrained  by  injunction  from 
all  future  manufacture  and  sale  of  the  wheels 
the  subject  of  the  said  letters  patent 

The  defendants  put  in  a  general  demurrer 
to  the  bill. 

Mr.  Bethell  and  Mr,  CampbeU^  in  sup- 
port of  the  demurrer,  contended  that  the 
licence  granted  to  Smith  must  be  con- 
sidered to  be  void,  as  a  great  portion  of  the 
advantages  were  taken  away  by  the  effect 
of  the  disclaimer,  and  that  consequently  the 
defendants  were  not  bound  to  accounts* 
Perry  v.  Skinner  ( 1 ).  This  bill  was  wrongly 
framed.  It  had  a  double  aspect :  first,  that  an 
account  might  be  taken  in  respect  of  the  roy- 
alties due  from  the  defendants,  and  that  the 
amount  of  damages  might  be  ascertained: 
and  then  it  prayed  that  in  case  the  defendants 
should  dispute  the  right  of  the  plaintiff  to 
payment  of  the  royalties  under  the  licence,  by 
reason  of  the  invalidity  of  the  letters  patent 
or  otherwise,  then  that  the  defendants  might 
in  the  mean  time  be  restrained  from  manu- 
facturing or  selling  the  wheels.  There  was 
no  allegation  in  the  bill  that  any  wheels  had 
been  made  without  a  licence,  and  therefore 
no  statement  to  support  the  prayer.  It 
was  an  acknowledged  rule  that  a  bill  could 
not  be  filed  for  one  object,  and  then  amend- 

(1)  2  Mee.  &  Wels.  471 ;  a.  e.  6Ltw  J.  Rep. 
(2f.B.)  Ezcb.  124. 


ed  so  as  to  pray  for  a  totally  different  object. 
This  case  was  just  as  much  contnury  to  the 
rules  of  pleading. 

Mr.  Stuart,  Mr.  Goodeve^  and  Mr, 
Hindmareh,  in  support  of  the  bill,  con- 
tended that  the  licence  as  to  the  patent  for 
making  wheels  still  remained  in  force,  and 
the  disclaimer  could  not  have  the  effect  of  an- 
nulling the  previous  licence,  unless  it  could 
be  shewn  that  the  patent,  up  to  the  date  of 
the  licence,  was  totally  void.  In  the  case 
of  Perry  v.  Skinner  it  was  assumed  that 
there  was  an  avoidance  of  the  previous 
patent.  In  this  case  there  were  two  sepa- 
rate patents. 

The  VicK  Chamcbllor. — It  strikes  me 
that  the  bill  is  framed  in  such  a  way  as  to 
raise  a  question,  not  whether  the  licence  is 
void,  but  whether  it  is  lawful  for  the  defen- 
dants to  go  on  doing  the  thing  they  are  doing 
under  the  circumstances  stated.  The  plain- 
tiff is  willing  to  let  the  defendants  go  on, 
provided  they  pay  for  so  doing ;  and  the  case 
is  so  stated  as  to  raise  a  question  whether 
the  contract  granted  to  one  defendant  is, 
under  the  circumstances  such  as  to  bind  the 
other  defendant.  It  will  be  reasonably  plain, 
that  if  they  are  not  bound,  and  therefore  not 
bound  to  account,  they  are  both  acting  with- 
out the  authority  of  the  plaintiff  As  to 
the  case  put  by  Mr.  Bethell,  it  appears  to  me 
the  case  was  this,  that  the  plaintiff  having 
sought  by  his  bill  one  relief,  amended  the  bill 
by  striking  out  that  relief,  and  by  stating  an- 
other case  for  relief.  There  the  Court  would 
not  allow  the  plaintiff  to  amend  and  claim 
another  relief;  but  that  here  the  bill  alleges 
a  case  for  which  there  is  justice,  is  as  plain  as 
possible.  It  is  plain  the  defendants  are 
not  justified  in  going  on  saying  they  will 
do  what  they  are  doing  without  remunerat- 
ing the  plaintiff. 

Demurrer  overruled^  with  eoate. 


V.C. 

Nov 


.^12.}      ^« 


re  MORRISON. 


Infant — Payment  of  Dividends — Foreign 
Guardian, 

Upon  a  petition  presented  on  behalf  of  an 
infant,  who  wat  residing  with  her  guardian 
in  America,  and  who  was  entitled  to  a  sum 
of  money,  which  had  been  paid  into  court 
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/or  her  benefit,  an  order  wa$  made  tha 
the  divideude  of  the  said  sum  should  be  paid 
to  an  officer  of  this  court,  by  whom  it  should 
be  paid  over  to  her  guardian. 

This  petition  stated  that  an  infant*  now 
residing  with  her  guardian  in  America,  was 
entitled  to  the  sura  of  4832.,  a  distrihntive 
portion  of  an  intestate's  estate,  which  had 
been  paid  into  the  Bank  of  England,  in  the 
name  of  the  Accountant  General,  for  her 
benefit.  The  petition  prayed  that  the  money 
might  be  paid  to  an  officer  of  this  court,  by 
whom  it  should  be  paid  over  to  the  guardian 
of  the  infant. 

Mr,  Stuart,  in  support  of  the  petition, 
stated,  that  the  parties  had  desired  to  have 
a  guardian  appointed  in  this  country  to 
receive  the  dividends,  but  he  believed  that 
this  could  not  be  effected.  In  a  case  of 
Stephens  v.  James  {1),  where  an  infant,  with 
its  father,  was  residing  in  America,  Sir  John 
Leach  made  an  order  that  no  dividends 
should  be  paid  to  the  infant  until  it  should 
be  brought  within  the  jurisdiction  of  the 
Court;  but  Lord  Brougham,  when  the  case 
came  before  him  upon  appeal,  had  declin* 
ed  to  concur  in  the  opinion  of  Sir  John 
Leach,  and  only  thought  it  requisite  to  take 
care  that  the  dividends  were  duly  remitted 
and  applied  for  the  maintenance  of  the  infant. 
Under  the  circumstances  he  had  applied  for 
the  order  in  the  before-mentioned  form. 

The  Vice  Chancellor  concurred  with 
the  opinion  of  Lord  Brougham,  and  made 
the  order  in  the  terms  asked. 


'  VANDELEUR  V.  BLAGRAVE. 


M.R. 

1843. 

June  29,  30. 

Julyl;  Nov.  6. 

L.C. 

1846. 

Nov.  4,  5. 

1847. 
Nov.  10. 

Vendor  and  Purchaser — Double  Agency, 

The  defendant  granted  to  the  plaintiff 
an  annuity,  re-purchasable  upon  giving  six 

(])  1  Myl&K.627. 


months*  notice,  Y,  only  was  employed  in 
the  transaction  by  both  parties.  In  May 
1830  notice  was  given  to  the  plaintiff  that 
the  annuity  would  be  repurchased  in  No- 
vember,  Jn  August  the  defendant  placed  in 
Y,*s  hands  a  sum  of  money,  part  of  which 
was  to  be  applied  in  re-purchasing  the 
annuity.  In  October  the  plaintiff,  upon  the 
application  of  Y,  executed  a  re^assignment 
of  the  annuity,  but  did  not  receive  the  money 
nor  sign  any  receipt  for  it,  Y.  retained  the 
money  in  his  hands,  and  continued  the  pay- 
ments of  the  annuity  to  the  plaintiff,  and 
shewed  the  deed  of  re^assignment  to  the 
defendant,  as  a  proof  that  the  money  had 
been  duly  paid,  Y,  afterwards  died  insoU 
vent : — Held,  that  the  loss  must  fall  upon  the 
defendant,  and  that  the  plaintiff  was  entitled 
to  receive  the  money  for  the  re-purchase  of 
the  annuity,  and  to  the  arrears. 

The  circumstances  of  this  case  are  fully 
stated  in  the  judgment  of  the  Master  of  the 
Rolls. 

Mr,  Pemberton  Leigh,  Mr,  Kindersley, 
and  Mr,  Parry,  appeared  for  the  plaintiff; 

Mr,  Tinney  and  Mr,  Tripp  for  the  de- 
fendant, the  grantor  of  the  annuity  ;  and 

Mr,  Paynter,  for  a  trustee. 

The  question  which  was  chiefly  argued 
was,  whether  Yates  was  to  be  considered  as 
the  agent  of  the  plaintiff  or  the  defendant, 
and  whether  the  plaintiff  was  entitled  to 
any  assistance  from  the  Court  afler  execut- 
ing the  deed  of  the  re-assignment  of  the 
annuity ;  inasmuch  as  without  the  deed 
Yates  would  have  been  unable  to  practise 
such  a  fraud  upon  the  defendant. 

The  following  authorities  were  referred 
to : — 

Pamthery.  Gaitskell,  13  East,  432. 
Barker  v.  Greenwood,  2  You.  &  Coll. 

414;    s.  c.    6   Law   J.  Rep.  (n.s.) 

Ex.  Bq.  54. 
Cotman  v.   Orton,  Cr.   &   Phil.  304  ; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc.  1 8. 
Stewart  v.  Aberdein,  4  Mee.  &  Wels. 

211 ;  s.c.  7  Law  J.  Rep.  (n.s.)  Excb. 

292. 
1  Preston  on  Abstracts,  1 55,  299. 
Kennedy  v.  Green,  3  Myl.  &  K.  699. 
Russell  V.  Bangley,  4  B.  ft  Aid.  395. 
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ToddY.  Reid,  4  B.  &  Aid.  210. 
Johnson  v.  Baker,  Ibid.  440. 

Nov.  6,  1843. — The  Master  op  the 
Rolls. — In  this  case  the  bill  prays  that  an 
Indenture  of  release  and  re-assignraent, 
dated  the  I6th  of  November  1830,  may  be 
declared  to  be  fraudulent  and  void,  and  may 
be  delivered  up  to  be  cancelled ;  and  that  the 
defendant,  Mrs.  Blagrave,  may  be  ordered 
to  pay  to  the  plaintiff  the  sum  of  2,500j. 
for  the  repurchase  of  the  annuity  of  500/. 
in  the  pleadings  mentioned,  together  with 
the  arrears  of  the  annuity  accrued  or  to 
accrue  till  the  time  of  the  re- purchase 
thereof,  or  that  Mrs.  Blagrave  may  pay  to 
the  plaintiff  all  arrears  and  future  payments 
of  the  same  annuity,  the  plaintiff  offering  to 
do  what  may  be  demanded  of  him  in  either 
case. 

The  annuity  in  question  was  granted  by 
Mrs.  Blagrave  to  the  plaintiff  by  inden- 
ture, dated  the  16th  of  November  1827. 
It  was  made  payable  to  the  plaintiff  during 
the  life  of  Mrs.  Blagrave  out  of  an  annual 
rent- charge  of  800/.,  to  which  she  was 
entitled ;  and  for  the  purpose  of  securing  the 
payment  of  the  annuity,  the  rent- charge  was 
assigned  to  the  plaintiff  with  a  covenant  for 
further  assurance,  and  Mrs.  Blagrave  cove- 
nanted to  do  all  reasonable  acts  to  enable 
the  plaintiff  to  insure  her  life  in  respect  of 
this  annuity,  and  that  a  judgment  which 
should  be  entered  on  the  record  against 
Mrs.  Blagrave,  at  the  suit  of  the  plaintiff, 
should  be  a  further  security.  It  was  like- 
wise provided,  that  if  the  defendant  was 
desirous  to  re- purchase  the  annuity,  and 
should  give  six  calendar  months'  notice  in 
writing  of  her  intention  to  the  plaintiff,  or 
in  lieu  thereof  tender  him  2,500/.,  the  plain- 
tiff would,  at  the  expiration  of  the  six  calen- 
dar months,  and  on  the  receipt  of  all  arrears 
and  costs,  accept  2,500/.  in  full  for  the 
re-purchase  of  the  annuity,  and  would 
thereupon  release  or  assign  the  same,  and 
the  rent-charge  of  800/.,  and  all  other  secu- 
rities for  the  same  as  Mrs.  Blagrave  should 
direct,  and  would  acknowledge  satisfaction 
of  the  judgment,  and  would,  on  receiving 
from  her  a  proportionate  part  of  any  pre- 
miums paid,  assign  to  her  any  policy  of 
assurance  that  should  be  effected.  A  me- 
morial of  the  deed  was  duly  inrolled  in  this 
court.     In  pursuance  of  a  warrant  of  attor- 


ney executed  by  Mrs.  Blagrave,  judgment 
was  duly  entered  up  against  her  at  the  suit 
of  the  plaintiff  in  the  Court  of  Queen's 
Bench  for  the  sum  of  5,000/.,  and  a  policy 
of  insurance  in  the  Pelican  Life  Insurance 
Company  was  effected  on  her  life  for  the 
sum  of  2,800/. 

In  the  year  1830  Mrs.  Blagrave  intended 
to  redeem  the  annuity,  and  for  that  purpose 
to  pay  what  was  due  to  the  plaintiff;  and  at 
the  same  time,  as  it  appears  to  me,  the 
plaintiff  intended  to  receive  what  was  due 
to  him,  and  thereupon  to  release  the  annuity 
and  re-assign  the  rent-charge  to  Mrs.  Bla- 
grave. The  parties  themselves  acted  in 
good  faith,  but  Charles  Cooksey  Yates,  who 
had  acted  as  agent  for  them  both  in  the 
treaty  for  the  annuity  and  in  various  other 
matters,  committed  a  gross  fraud.  Being 
intrusted  with  money  belonging  to  Mrs. 
Blagrave  sufficient  to  redeem  the  annuity, 
he  was  directed  to  redeem  it,  and  having  the 
money  in  his  hands,  but  concealing  that 
fact,  he  prevailed  on  the  plaintiff  to  execute 
a  deed  of  release  and  re-assignment  without 
receiving  the  money,  but  in  the  expectation 
of  receiving  it  on  a  future  day ;  and  thus  he 
contrived  to  keep  the  money  in  his  own 
hands  fur  his  own  purposes.  The  money  has, 
in  fact,  never  been  paid,  but  the  deed  which 
was  executed  by  the  plaintiff  has  come  into 
the  hands  of  Mrs.  Blagrave,  and  she  now 
claims  the  benefit  of  it. 

The  questions  in  the  cause  are,  whether 
the  deed  is  valid  and  binding  to  any  and 
what  extent :  whether  the  plaintiff  is  to  lose 
his  annuity,  although  he  has  never  received 
any  consideration  for  its  redemption,  or 
whether  the  defendant,  Mrs.  Blagrave,  is 
to  continue  subject  to  the  annuity,  although 
she  trusted  her  money  in  the  hands  of  Yates 
to  be  applied  for  its  redemption,  or  whether, 
in  the  result  of  the  transaction,  it  ought  to  be 
held,  in  this  court,  that  there  was  a  valid 
contract  for  the  redemption  of  the  annuity, 
which  ought  now  to  be  carried  into  effect 
by  payment  of  the  redemption  money 
and  interest.  We  must  consider  the  relation 
between  the  parties  and  Yates  and  their 
respective  acts.  Yates  was,  or  soon  after 
the  commencement  of  these  transactions 
became,  a  barrister.  He  had  been  connected 
with  and  employed  by  the  plaintiff  before 
the  year  1827,  and  in  September  1827  he 
was  first  introduced  to  Mrs.  Blagrave  and 
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her  son  Anthony,  in  whom  she  appears  to 
have  placed,  and  even  still  to  place,  implicit 
confidence;  and  being  then  informed,  that 
Mrs.  Blagrave  was  in  want  of  money,  he 
informed  her  that  the  plaintiff  would  pro- 
bably assist  her  with  the  loan  of  2,500^. 
This  communication  led  to  the  treaty  for  the 
grant  of  the  annuity,  and  Yates  was  intrusted 
by  both  parties  with  the  management  of  the 
transaction.  From  the  date  of  the  deed  of 
November  1827  until  December  1832,  the 
defendant  employed  Yates  in  various  trans- 
actions. He  advised  her  as  a  lawyer ;  he 
received  and  paid  money  for  her  as  her  agent 
to  a  very  laige  amount ;  her  deeds,  securities 
and  papers  were  placed  in  his  hands.  The 
plaintiff  likewise  intrusted  him  to  hold  the 
deed  of  the  16th  of  November  1827  on  his 
behalf,  to  receive  the  annuity  for  him,  and  to 
pay  the  premiums  of  insurance  thereout, 
and  also  employed  him  in  some  other  trans- 
actions, and,  as  it  appears,  placed  great  con- 
fidence in  him.  In  the  month  of  May  1830 
the  annuity  was  paid  to  the  plaintiff  by  Mrs. 
Blagrave  through  Yates,  he  having  thereout 
paid  the  premium  of  insurance,  together 
with  any  other  sums  which  the  plaintiff 
might  have  authorized  to  be  paid,  and  ac- 
counted with  the  plaintiff  for  the  surplus. 
In  the  month  of  May  1830,  Mrs.  Blagrave 
expecting  to  receive  money  with  which  the 
annuity  might  be  redeemed,  it  is  said,  and 
as  the  plaintiff  states  it  in  his  bill,  I  must  as 
against  him  take  the  fact  so  to  be,  that  Yates, 
as  her  agent,  and  on  her  behalf,  gave  notice 
to  the  plaintiff  that  it  was  her  intention  to  re- 
purchase the  annuity  in  the  following  month 
of  November ;  and  before  the  time  for  its 
redemption  bad  arrived,  namely,  in  July 
1830,  Mrs.  Blagrave 's  son  Anthony,  who 
acted  for  her,  inquired  of  Yates  what  sum 
would  be  necessary  for  the  redemption  of 
the  annuity  and  fur  some  other  purposes, 
and  having  ascertained  the  amount,  he  says 
he  paid  the  same  to  Yates,  for  the  express 
purpose,  amongst  other  things,  of  redeeming 
the  annuity.  Yates  having  the  money,  or 
having  money  belonging  to  Mrs.  Blagrave 
sufficient  for  the  payment,  and  having  in 
his  possession  the  deed  of  the  16th  of  No- 
vember 1827,  caused  to  be  indorsed  on  that 
deed,  a  deed  purporting  to  bear  date  the 
16th  of  November  1830,  which  is  the  deed 
now  in  question,  and  it  purports  to  witness 
that  in  consideration  of  2,500/.  then  paid, 


the  plaintiff  released  the  annuity  of  500/., 
and  re-assigned  the  rent-charge  of  800/.  to 
Mrs.  Blagrave,  and  assigned  to  her  the 
policy  of  insurance.  On  the  1 1th  of  Oc- 
tober 1830,  the  plaintiff  was  at  Carrass  in 
Ireland,  and  Yates  came  to  him  there,  with 
the  indorsed  deed  so  prepared.  The  plain- 
tiff now  alleges  that  Yates,  so  far  from 
stating  that  he  had  received  the  redemption 
money  from  Mrs.  Blagrave,  pretended  that 
he  had  not,  that  she  had  indeed  meant  to 
redeem  the  annuity  by  money  to  be  raised 
by  the  sale  of  stock,  but  as  the  price  of 
stock  had  fallen,  she  wished  for  some  delay 
in  the  hope  that  the  price  would  again  rise ; 
and  thereupon  Yates  assured  the  plaintiff  that 
if  he  would  execute  the  deed  of  re-assign- 
ment, he,  Yates,  would  retain  it  in  his  own 
custody  till  the  2,500/.  should  be  paid  to 
him  by  Mrs.  Blagrave  for  the  plaintiff,  and 
the  plaintiff,  relying  on  the  integrity  of 
Yates,  did,  accordingly,  execute  and  deliver 
to  him  a  deed  of  re-assignment ;  but  as  no 
money  was  then  paid,  the  plaintiff  did  not 
then  sign  any  receipt  for  the  2,500/.  It 
appears  from  the  evidence  of  Sir  David 
Roche,  who  was  present  at  two  interviews 
between  the  plaintiff  and  Yates  on  the  11th 
of  October  1830,  that  Yates  had  first  said 
he  had  come  to  pay  off  the  money  and 
redeem  the  annuity,  and  the  plaintiff  then 
complained  of  having  so  large  a  sum  of 
money  thrown  on  his  hands  without  having 
had  notice  of  paying  it  off,  and  asked  the 
advice  of  him.  Sir  David,  the  witness,  as 
to  how  he  should  act,  and  witness  then 
asked  Yates  whether  he  had  the  money 
with  him,  and  why  he  was  in  such  haste ; 
and  Yates  said  he  had  not  the  money,  but 
that  it  was  in  the  English  funds;  that 
Mrs.  Blagrave  was  getting  only  3-}-/.  percent, 
and  was  paying  6/.  per  cent.,  besides  in- 
surance, and  that  she  would  not  continue 
to  do  so.  The  witness  then  advised  the 
plaintiff  to  insist  on  six  months'  notice,  to 
which  Yates  objected,  and  said  the  notice 
was  mere  matter  of  courtesy ;  that  he  had 
brought  over  the  deeds  of  assignment  to  get 
the  annuity  re-conveyed,  and  that  as  soon 
as  he  took  them  back  the  money  should  be 
sent  over. 

It  appears  on  this  evidence  that  the 
plaintiff  insisted  that  he  had  no  notice. 
By  the  bill  he  states,  that  notice  was  given 
in  May.     Anthony  Blagrave,  in   his  evi- 
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dence  for  the  defendant,  says,  the  notice 
was  given  by  a  letter,  which  he  wrote  to 
Yates,  requesting  him  to  give  notice  to  the 
plaintiff,  and,  as  he  best  recollects,  the  notice 
was  given  in  July.  There  is  thus  some 
obscurity  about  the  notice ;  for  notice  in 
July  to  redeem  in  November,  could  not 
have  been  valid ;  but  admitting,  because  the 
bill  so  states  it,  that  a  valid  notice  was 
given  in  May,  the  time  for  redemption  did 
not  arrive  till  November.  It  was  not  till 
the  16th  of  November  that  the  plaintiff  was 
bound  to'  receive  the  principal  sum  and 
release  the  annuity ;  and,  therefore,  having 
regard  to  the  notice  now  attributed,  the 
plaintiff  might  reasonably  complain  he  waa 
asked  to  tHie  the  money  too  soon;  and, 
further,  it  is  to  be  observed,  that  the  deed 
which  was  executed  in  October,  was  made 
to  bear  date  the  16th  of  November,  and 
was  acknowledged  to  be  executed  in  con- 
dderation  of  money  paid  at  or  before  the 
sealing  and  delivering  thereof.  This  is  false ; 
the  deed  was  executed,  but  no  money  was 
paid,  no  receipt  was  signed,  and,  in  this 
state  of  things,  the  deed  was  placed  in  the 
hands  of  Yates.  Yates,  having  the  money 
of  Mrs.  Blagrave,  ought  to  have  paid  it  to 
the  plaintiff  on  the  execution  of  the  deed, 
at  the  proper  time,  and  having  got  the 
executed  deed  into  his  hands,  he  ought  not 
to  have  parted  with  it  till  the  plaintiff  had 
received  the  money.  Mr.  Anthony  Bla- 
grave states,  in  his  evidence,  that  he  had 
an  interview  with  Yates  at  Bristol  immedi- 
ately after  Yates  returned  from  a  visit  to 
the  plaintiff  in  Ireland :  that  Yates  then 
told  him  that  he  had  paid  2,750/.  for  the  re- 
purchase of  the  annuity,  and  produced  to 
him  the  deed  of  release,  and,  to  the  best  of 
the  witness's  recollection,  also  produced  a 
warrant  of  attorney ;  that  these  instruments 
were  produced  for  the  purpose  of  satisfying 
him  that  Yates  had  paid  the  annuity,  and  that 
the  deed  having  been  delivered  to  him,  he 
gave  it  back  to  Yates,  to  be  kept  by  him 
with  the  other  documents  of  Mrs.  Blagrave. 
After  the  occurrence  to  which  this  evi* 
dence  relates,  we  find,  on  the  one  hand  that 
the  plaintiff  fully  expected  the  money  to 
be  paid,  for  on  the  17th  of  November  1830 
he  wrote  to  Yates,  desiring  him  to  invest  it 
in  Irish  3/.  per  cent,  consols,  but  Yates 
afterwards  represented  to  him  that  the  mo* 
ney  waa  not  paid  to  him,  and  that  the  annuity 


was  still  on  foot;  and  Yates,  pretending 
himself  to  be  the  agent  of  Mrs.  Blagrave  in 
that  respect,  affected  to  treat  the  notice  as 
withdrawn,  and  in  the  course  of  the  corre- 
spondence which  ensued,  the  plaintiff,  not 
recollecting  what  passed,  or,  perhaps,  con- 
fused by  the  conflict  between  his  own  recol- 
lection and  the  assertion  of  Yates,  in  whom 
he  greatly  confided,  appears  to  have  ac- 
quiesced in  statements  which  are  inconsis- 
tent with  the  evidence ;  but  on  the  footing 
of  the  notice  being  withdrawn,  Yates  con- 
tinued to  pay  or  account  to  the  plaintiff  for 
the  sum  which  would  have  become  due  on 
the  annuity,  if  subsisting.  On  the  other 
hand,  Mrs.  Blagrave  and  her  agent  were 
satisfied  that  the  annuity  was  redeemed,  and 
the  redemption-money  was  charged  to  Mrs. 
Blagrave  by  Yates,  in  account,  and  accounts 
were  afterwards  settled  between  Mrs.  Bla- 
grave and  Yates,  on  the  footing  of  the  pay- 
ment for  the  redemption  having  actually 
been  made. 

The  annuity  was  paid  to  the  plaintiff  till 
November  1836,  and  the  insurance  vras  kept 
up  in  the  plaintiff's  name  till .  November 
1834,  but  afterwards  in  the  name  of  Mrs. 
Blagrave.  Yates  absconded  soon  after  No- 
vember 1836,  and  not  long  afterwards  he 
died  in  insolvent  circumstances,  and  Mr. 
Anthony  Blagrave  having  become  his  legal 
personal  representative,  obtained  possession 
of  the  documents  which  were  then  in  his 
possession.  After  the  departure  of  Yates 
the  plaintiff  demanded  payment  of  the  an- 
nuity from  Mrs.  Blagrave  ;  and  this  suit  is 
the  consequence  of  her  refusal  to  pay. 

It  does  not  appear  to  roe  that  after  the 
year  1830  there  was  on  either  side  any 
laches  or  neglect,  of  which  the  other  side 
had  any  just  right  to  complain.  I  think  the 
decision  of  the  case  must  depend  on  the 
relation  between  the  parties,  and  their  re- 
spective acts  and  omissions  in  the  year 
1880. 

It  appears  to  me  from  the  evidence  that 
on  the  11th  of  August  1830,  when  Mrs. 
Blagrave,  by  the  agency  of  her  son  Anthony, 
gave  to  Yates  a  cheque  for  the  sum  of 
11,496/.  S«.,  which  he  afterwards  received, 
she  intended  and  directed  that  a  sufiident 
part  of  that  sum  should  be  applied  in  re- 
deeming the  annuity,  which  she  had  granted 
to  the  plaintiff:  she  says-— and  there  is  no 
reason  to  doubt  her  statement— that  neither 
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she  nor  her  son  ever  saw  the  notice  of  re- 
demption, or  any  copy  of  it,  and  she  was 
not  aware  that  the  annuity  could  not  be 
redeemed  till  November.  Thinking  the 
annuity  might  be  redeemed  at  once,  they 
trusted  to  Yates  to  procure  the  proper  re- 
leases; as  it  is  stated  by  Mrs.  Blagrave, 
in  her  answer,  they  considered  Yates  the 
person  through  whom  the  redemption-money 
was  to  be  paid  to  the  plaintifP,  and  they  ex- 
pected he  would  procure  from  the  plaintiff 
such  instruments  as  were  necessary  to  ex- 
tinguish the  annuity  and  re-convey  to  Mrs. 
Blagrave  the  premises  on  which  the  same 
was  secured.  Anthony  Blagrave  says  he 
wrote  a  letter  and  requested  Yates  to  give 
notice  to  the  plaintiff  of  Mrs.  Blagrave's 
intention  to  redeem  the  annuity.  TJos  was 
a  request  to  be  complied  with  by  Yates,  as 
the  agent  of  Mrs.  Blagrave.  The  letter 
which  contains  it  cannot  be  itself  taken  as 
the  notice  given  to  the  plaintiff  through 
Yates  as  his  agent,  but  Yates,  as  the  agent 
of  Mrs.  Blagrave,  was  to  give  the  notice ; 
and  the  notice,  being,  as  the  bill  admits, 
given  in  May,  was  for  payment  in  Novem- 
ber, and  a  knowledge  of  Uie  contents  must, 
notwithstanding  the  real  ignorance  which 
may  have  existed,  be  imputed  to  Mrs.  Bla- 
grave. I  cannot,  under  the  circumstances 
of  this  case,  act  as  if  Mrs.  Blagrave  did  not 
know  and  was  not  to  be  bound  by  what  was 
done  by  her  agent  on  her  behalf,  according 
to  her  instructions.  Again,  considering  that 
the  sum  of  11,496/.  St,  was  given  to  Yates 
on  the  11th  of  August  1880,  for  the  pur- 
pose of  his  thereout  paying  what  was  due 
to  the  plaintiff,  I  am  of  opinion  that  the 
money  cannot  be  considered  as  so  paid  to 
Yates  on  behalf  of  the  plaintiff,  or  as  the 
plaintiff's  agent.  Yates  did  not  receive  the 
redemption-money  separately,  but  as  part 
of  an  aggregate  sum  which  he  was  to  divide 
and  apply  to  the  purposes  of  Mrs.  Blagrave. 
In  executing  those  purposes  it  seems 
plain  that  he  was  to  act  as  her  agent ;  and 
as  to  the  part  of  the  aggregate  sum  which 
was  to  be  applied  in  redeeming  the  annuity, 
be  must  be  deemed  to  have  held  it  as  her 
agent  for  the  purpose  of  that  application. 
It  was  not  payable  to  the  plaintiff  till  No- 
vember; in  the  mean  time  Yates  was  re- 
sponsible to  her  solely  for  its  employment, 
and  her  direction  being  to  redeem  the  an- 
nuity, it  was  his  duty  to  her  to  retain  it 
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for  her  till  he  had  also,  as  her  agent,  ob- 
tained for  her  a  release  from  the  plain- 
tiff. Under  these  circumstances,  I  con- 
ceive that  Yates,  when  he  saw  the  plain- 
tiff in  Ireland,  acted  in  this  matter  as  the 
agent  of  Mrs.  Blagrave.  Whatever  mistake 
may  have  been  made  by  the  plaintiff  in 
respect  of  any  notice  having  been  given  to 
him,  it  is  plain  that  under  the  notice,  as 
admitted  in  the  bill,  and  on  which  the  de- 
fendant is  entitled  to  rely,  there  was  no 
obligation  on  the  part  of  the  plaintiff  to 
receive  the  money  in  October,  or  at  any 
time  before  the  16th  of  November;  and 
under  these  circumstances,  the  plaintiff  hav- 
ing in  October  executed  the  deed,  which 
was  post-dated  the  16th  of  November,  and 
having  executed  the  warrants  of  attorney, 
which  were  not  dated  at  all,  but  not  hav- 
ing received  the  money,  the  nature  of  the 
transaction  itself  shews  that  the  plaintiff 
intended  Yates  to  act  as  his  agent,  to  hold 
the  deeds  till  the  money  was  paid  to  him. 
It  would,  I  think,  be  absurd  to  suppose 
that  the  plaintiff  delivered  these  instru- 
ments without  consideration  to  Yates  as  the 
agent  of  Mrs.  Blagrave,  and  this,  indeed,  is 
scarcely  alleged  on  her  behalf;  but  it  is 
alleged  that  Yates,  having  the  deeds  as  the 
agent  of  the  plaintiff,  on  his  return  to  Bristol, 
did,  in  the  character  of  such  agent,  deliver 
them  to  A.  Blagrave,  as  the  agent  of  Mrs. 
Blagrave,  who  relied  thereon  as  evidence  of 
the  payment ;  and  that  the  plaintiff,  though 
he  received  no  consideration,  was  and  is 
bound  by  such  delivery.  If  the  money  had 
not  previously  been  given  to  Yates,  but  if 
Yates,  having  the  annuity  deed  and  the 
executed  deed  of  release  in  his  possession, 
had  offered  them  to  A.  Blagrave  in  exchange 
for  the  money,  and  if  A.  Blagrave  had  been 
thereby  induced  to  give  credit  to  Yates, 
and,  under  such  inducement,  had  paid  the 
money  to  Yates,  who  had  afterwards  applied 
the  money  to  his  own  use,  the  transaction 
might  have  been  binding  on  the  plaintiff, 
because  his  act  in  giving  Yates  possession 
of  the  deeds,  and  thereby  enabling  him  to 
produce  them,  might  be  deemed  to  be  the 
cause  of  A.  Blagrave*s  misplaced  confidence, 
and  the  fraud  by  Yates  which  ensued ;  and 
in  the  transaction  so  supposed,  Yates  would 
have  been  acting  solely  as  the  agent  of  the 
plaintiff,  and  A.  Blagrave  as  the  agent  of 
the  defendant ;  but  in  the  transaction,  as  it 
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really  occurred,  Yates  was  the  agekit  of  Mrs. 
Blagrave  for  the  payment  of  the  money, 
both  before  the  deed  was  executed  and 
afterwards;  and  he  was  not  the  less  so 
because  he  was  also  agent  for  the  plain* 
tiff:  and  while  he  continued  to  be  and 
acted  as  such  agent,  he  was  endeavouring 
to  commit,  or  at  least  acquiring  a  power 
to  commit,  a  fraud  on  the  plaintiff,  first  in 
procuring  the  deed  to  be  executed  at  a  time 
when  the  money  was  not  paid  or  payable  ; 
and  secondly  in  exhibiting  the  deed  to 
Anthony  Blagrave  at  the  time  it  had  not 
been  paid.  In  retaining  the  money  after 
the  deed  was  executed,  and  in  producing 
the  deed,  he  was  also  endeavouring  to 
commit,  or,  at  least,  acquiring  a  power 
to  commit  a  fraud  on  Mrs.  Blagrave ; 
and  while  Yates  was  acquiring  this  power, 
and  was  deceiving  both  parties,  it  ap- 
peared Mrs.  Blagrave  had  not  been  in* 
duced  by  the  plaintiff's  deed  to  intrust 
Yates  with  the  money,  and  the  plaintiff  had 
not  been  induced  by  the  payment  to  Yates, 
of  which  he  was  ignorant,  to  intrust  Yates 
with  the  executed  deed :  but  the  agreement 
for  redemption  began  with  the  defendant ; 
while  the  money  remained  in  the  hands  of 
Yates,  he  was  her  agent  for  its  due  applica- 
tion, that  is,  for  its  payment  to  the  plaintiff. 
By  giving  him  the  money  beforehand  she 
afforded  him  the  means,  perhaps  presented 
to  him  the  temptation,  to  commit  the  fraud ; 
and  Anthony  Blagrave,  her  agent,  being 
totally  unconscious  of  the  fraud  he  was 
enabling  Yates  to  commit,  and  well  knowing 
that  by  Mrs.  Blagrave  the  money  had  been 
honestly  supplied  to  Yates,  in  whom  she  had 
great  confidence,  did  not  examine  the  proofs 
of  payment  as  carefully  as  he  would  have 
done  if  the  money  had  been  paid  on  the 
production  of  the  deed. 

The  complication  of  the  case  arises  firom 
the  double  agency  of  Yates,  and  the  undue 
confidence  placed  in  him  by  the  plaintiff  in 
respect  of  the  deed,  as  well  as  by  the  defen* 
dant  in  respect  of  the  money,  but  in  the 
result  the  plaintiff  executed  the  deed  with- 
out any  consideration  being  paid  to  him. 
The  defendant's  agent  had  the  money  on 
her  behalf,  with  instructions  to  pay  it;  he 
never  discharged  that  duty,  and  never  paid 
the  money  as  he  ought  to  have  done  ;  the 
duty  remained  unperformed,  and  the  agency 
in  respect  of  it  continued.     It  is  very  clear 


that,  in  (act,  the  money  was  not  paid ;  and 
the  case  of  the  defendant  is,  that  she  had 
reason  to  believe  it  was  paid,  and  the  reason 
being  founded  on  the  act  of  the  plaintiff,  in 
executing  the  deed  and  leaving  it  in  the 
hands  of  Yates,  he  must  be  bound  by  it. 

According  to  the  statement  of  A.  Blagrave 
he  required  proof  that  the  consideration  was 
paid,  and  certainly  it  was  his  duty  to  obtain 
that  proof.  It  was  to  be  shewn  that  the 
money  which,  after  the  11th  of  August,  was 
in  the  hands  of  Yates,  as  the  agent  of  Mrs. 
Blagrave,  had  become  the  money  of  the 
plaintiff,  or  a  debt  due  firom  Yates  to  the 
plaintiff. 

Under  the  circumstances  of  this  case,  the 
mere  possession  of  the  deed  cannot  be  relied 
on  as  affording  conclusive  evidence,  and  the 
proof  with  which  A.  Blagrave  was  satisfied 
consisted  of  the  information  of  Yates,  and 
the  production  of  the  deed,  and  certain 
warrants  of  attorney,  without  date  or  de^ 
scription  of  the  parties  named  as  attomies. 

It  appears  to  me  that  on  a  defence 
founded  on  an  allegation  that  the  plaintiff 
has  released  or  surrendered  his  rights  for  a 
pecuniary  consideration  paid  to  him,  it  is 
incumbent  on  the  defendant  to  prove  that 
the  consideration  was  in  fact  paid,  and  that 
in  this  case  that  proof  has  failed*  It  is  not 
shewn  the  money  ever  was  in  the  hands  of 
Yates,  as  agent  for  or  on  the  behalf  of  the 
plaintiff.  It  is  to  be  regretted  that  the  time 
when  Yates  returned  from  Ireland  to  Bristol, 
and  the  day  on  which  his  interview  with  A. 
Blagrave  took  place  do  not  distinctly  appear. 
It  is  stated  sometimes  in  the  proceedings 
that  Yates  was  a  fortnight  in  Ireland.  Mrs. 
Blagrave  speaks  of  the  interview  as  taking 
place  in  or  soon  after  November.  A.  Bla- 
grave, who  might  have  been  expected  to 
state  the  day  accurately,  says,  that  it  was 
in  November,  immediately  siter  the  return 
of  Yates,  but  he  does  not  specify  the  day» 
and  I  have  in  vain  looked  through  the 
papers  in  the  hope  of  finding  some  clear 
evidence  of  the  day.  Mrs.  Blagrave,  in  her 
cross-bill  says,  that  on  the  3rd  of  No- 
vember Yates  left  Ireland  and  returned  to 
Bristol ;  but  I  think  it  would  not  be  right  to 
bind  her  by  that  statement,  and  if  1  had 
thought  it  necessary  for  the  decision  of  this 
case  to  ascertain  the  day  accurately  I  might 
have  directed  an  inquiry  on  that  subject. 
The  circumstances,  however,  are  such  that 
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I  think  A.  Blagrave  must  have  known  that 
the  deed  was  executed  by  the  plaintiff, 
before  the  day  on  which  it  is  dated ;  and 
assuming  nothing  with  respect  to  the  day  on 
which  the  deed  was  produced,  we  have  this 
state  of  things :— -that  A.  Blagrave,  as  the 
agent  of  his  mother,  in  the  month  of  August, 
confided  to  Yates  a  certain  amount  of  her 
money  to  be  applied  to  her  benefit  on  a 
future  day,  that  is,  on  the  1 6th  of  the  follow- 
ing month  of  November:  that  a  deed  is 
produced  to  him,  executed  by  the  plaintiff 
previously,  but  dated  on  the  16th  of  No- 
vember, and  acknowledging  in  the  present 
tense  the  receipt  of  the  money  on  or  before 
the  execution  of  the  deed.  The  deed  being 
post-dated  could  not  be  a  plain  expression 
of  the  truth  on  the  day  of  execution.  I£ 
the  deed  was  produced  to  A.  Blagrave  before 
the  16th  of  November,  it  could  not  express 
the  truth  even  at  the  time  of  ite  production ; 
but  passing  that  over,  as  not  clearly  appear- 
ing, there  was  not,  as  in  the  absence  of  pay- 
ment there  could  not  have  been,  any  money 
receipt  contemporaneous  with  the  execution 
of  the  deed,  and  no  other  receipt  was  re- 
quired. How  it  was  A.  Blagrave  over- 
looked circumstences  so  well  calculated  to 
excite  suspicion  it  would  be  now  in  vain  to 
conjecture.  Whether,  as  Mrs.  Blagrave  says, 
he  was  ignorant  that  the  annuity  could  not 
be  redeemed  at  any  time,  or  that  he  so  far 
trusted  to  Yates  as  to  think  it  immaterial 
when  the  deed  was  executed  to  inquire  when 
it  bore  date,  and  to  take  no  notice  of  the 
absence  of  the  date  in  the  warranto  of  attor* 
ney,  or  the  absence  of  any  receipt  except 
the  acknowledgment  in  the  deed,  does  not 
appear.  It  is  plain  he  must  have  trusted 
in  a  great  measure  to  the  mere  word  or 
statement  of  Yates,  and  he  was  content  with 
evidence  which  was  not  only  insufficient, 
but  was  of  such  a  nature  as  to  excite  strong 
suspicion  of  the  truth  of  the  fact  which  it 
sought  to  estoblish. 

On  the  whole,  I  am  of  opinion,  that  after 
the  production  and  alleged  delivery  of 
the  release  to  A.  Blagrave,  the  redemption 
money  remained  in  the  hands  of  Yates,  or 
was  due  from  him  as  the  agent  of  Mrs. 
Blagrave,  and  at  her  risk.  It  therefore 
appears  to  me  that  the  plaintiff  is  entitled 
to  relief;  but  proceeding  on  his  statement 
of  the  notice,  it  is  plain  that  Mrs.  Blagrave 
intended  to  redeem,  and  was  entitled  to 


redeem  the  annuity  on  the  16th  of  Novem- 
ber 1830 ;  and  if  the  plaintiff  had  consented 
to  such  redemption,  he  was  entitled  to  the 
redemption  money,  and  claimed  it  on  that 
day.  Yates  had  it  as  the  agent  of  the 
defendant,  and  fraudulently  withheld  it. 
The  defendant  is,  I  think,  answerable  fur 
that ;  she  cannot  derive  any  benefit  from  the 
fraud  of  her  own  agent,  but  I  do  not  think 
she  is  answerable  for  the  withdrawal  of  the 
notice  which  Yates  affected  to  make,  or 
that  the  plaintiff  is  entitled  to  the  benefit  of 
such  withdrawal,  which  was  also  Intended 
as  a  fraud  on  Mrs.  Blagrave. 

I  think,  therefore,  on  the  whole,  the 
plaintiff  is  entitled  to  the  2,700/.,  which 
was  due  to  him  in  respect  of  the  annuity 
on  the  16th  of  November  1830,  and  that  in 
accounting  for  the  money  received  by  him 
from  Yates  in  respect  of  the  continuance  of 
the  annuity,  he  is  entitled  to  interest  on  the 
same  sum  of  2,700/.  at  5/.  per  cent.  If  the 
parties  differ,  an  account  must,  of  course,  be 
token. 

I  think  the  plaintiff  is  entitled  to  the 
costo  of  this  suit. 

The  defendant  appealed  from  this  de- 
cision, and  the  case  was  argued  before  the 
Lord  Chancellor,  on  appeal,  on  the  4th  and 
5th  of  November  1846,  by — 

Mr,  Beihellf  Mr,  Romilly^  and  Mr, 
Nevinson,  for  the  plaintiff;  and 

Mr,  Tinneyt  Mr,  J,  Russell,  and  Mr, 
Trippf  for  the  defendant. 

Nov.  10, 1847. — The  Lord  Chancellor. 
-—This  is  one  of  those  distressing  and  often 
difficult  cases  in  which  the  Court  has  to 
decide  which  of  two  innocent  parties  is  to 
suffer  by  the  fraud  committed  by  a  third. 
Some  of  the  points  raised  created  doubto 
on  my  mind  at  the  hearing;  but  subsequent 
consideration  has  satisfied  me  that  the  de- 
cree of  the  Master  of  the  Rolls  is  in  sub- 
stance right. 

Yates  was  the  author  of  the  fraud  and  the 
consequent  loss ;  and  the  question  depends 
upon  the  character  in  which  he  ought  to  be 
considered  as  acting  in  the  different  parte  of 
the  transaction,  whether  as  the  agent  for 
the  grantor  or  the  grantee  of  the  annuity. 
That  the  plaintiff  never  did,  in  fact,  receive 
any  part  of  the  money  to  be  paid  in  re* 
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demption  of  the  annuity,  is  not  in  dispute  ; 
it  never  passed  out  of  the  hands  of  Yates, 
who  received  and  retained  it  by  the  autho- 
rity of  the  defendant,  for  the  purpose,  at 
certain  times  and  under  certain  circum- 
stances, of  paying  it  to  the  plaintiff,  but 
-which  he  never  did.  Still  the  plaintiff 
might  have  converted  the  possession  of  the 
money  by  Yates  from  a  possession  as  agent 
of  the  defendant  into  a  possession  as  agent 
for  himself:  such  would  have  been  the  case 
if  Yates  had  offered  to  pay  the  money  to 
the  plaintiff,  and  he  had  directed  him  to 
retain  it,  or  to  apply  it  to  some  purpose  of 
his  own ;  but  nothing  of  the  kind  occurred, 
and  on  the  contrary,  the  plaintiff  was  in- 
formed by  Yates  that  the  defendant  had 
not  the  money  for  the  redemption  of  the 
annuity. 

Nothing  having  happened  to  change  the 
character  of  Yates's  possession  of  the  money, 
it  remained  in  his  hands  as  the  agent  for 
the  defendant  to  the  last :  still  the  plaintiff 
might  have  so  conducted  himself  as  to 
have  divested  himself  of  the  right  of  calling 
on  the  defendant  to  make  it  good  to  him ; 
and  in  aid  of  such  a  case,  a  very  sound 
principle  of  equity  was  referred  to,  namely, 
that  any  one  who  puts  it  in  the  power  of 
another  to  commit  a  fraud,  will  generally  be 
responsible  for  the  consequences  of  a  fraud 
committed  on  a  third  party ;  and  the  plain- 
tiff, it  is  said,  by  executing  the  deed  before 
payment  of  the  money,  and  putting  it  into 
the  hands  of  the  defendant,  has  placed  him- 
self in  that  situation.  To  bring  a  case 
within  this  principle,  it  is  clearly  necessary 
that  the  representation  should  be  false,  and 
that  the  party  to  whom  it  is  made  should 
believe  it  to  be  true,  and  not  have  the  means 
which  would  enable  a  prudent  man  to  dis- 
cover the  falsehood.  All  those  requisites 
are  wanting  in  this  case.  Yates,  for  the 
purpose  of  the  deed,  was  the  plaintiff's 
agent,  and  the  possession  of  it  by  him  be- 
fore the  tame  of  exchanging  it  for  the  money, 
does  not  represent  a  state  of  circumstances 
false  or  inconsistent  with  the  relative  situa- 
tion of  the  parties.  Nothing  is  more  com- 
mon than  to  intrust  an  agent  with  an  in- 
strument perfected,  for  the  purpose  of  being 
delivered  on  payment  of  money.  The  pos- 
session of  Yates  was  at  least  ambiguous. 
The  plaintiff  was  not  in  fault  in  leaving  the 
deed  in  his  possession  as  agent;  but  the 


defendant  was  in  neglect  in  not  ascertaining 
that  such  possession  was  not  referable  to  the 
character  of  agent  for  the  defendant.  This 
is  not  all ;  for  the  instrument  itself,  if  exa- 
mined, would  not  only  have  fidled  in  esta- 
blishing a  misrepresentation,  but  would 
have  disproved  it,  for  the  receipt  of  the 
money  was  not  signed,  whereas  the  mate- 
rial thing  supposed  to  have  been  misrepre- 
sented was  the  payment  of  it.  It  is  no 
answer  to  say  that  the  deed  recited  tbe  pay- 
ment, and  the  receipt  was  useless ;  the  receipt 
being  attached  to  the  deed,  and  not  signed, 
was  sufficient  to  excite  the  attention  of  any 
prudent  person.  I  concur,  therefore,  in  the 
opinion  of  the  Master  of  the  Rolls,  that  the 
money  in  the  hands  of  Yates  remained  there 
in  his  character  of  agent  for  the  defendant, 
and  that  nothing  was  done  by  the  plaintiff 
to  subject  him  to  the  consequences  of  the 
fraud  practised  by  Yates. 

The  next  consideration  is,  what  are  the 
consequences  that  follow  from  this  position 
of  the  parties.  The  decree  assumes  that 
the  plaintiff's  right  to  the  annuity  would 
cease  from  the  expiration  of  the  notice  to 
redeem,  and  has  therefore  decreed  to  him 
the  payment  of  the  2,500^.,  with  interest  at 
5/.  per  cent,  from  that  time,  and  the  judg- 
ment of  the  Master  of  the  Rolls  seems  to 
rest  this  direction  on  a  supposed  case  of 
contract  to  receive  the  redemption-money 
at  that  time.  I  cannot  discover  any  proof 
of  any  such  contract.  The  notice  was  accord- 
ing to  the  provisions  of  the  annuity  deed ; 
the  plaintiff  had  no  choice ;  no  new  agree- 
meikt  was  required ;  and  though  he  assumed 
that  a  redemption  would  take  place  and  acted 
accordingly,  he  was  not  a  volunteer  in  so 
doing,  but  only  acquiesced  in  the  unques- 
tionable rights  of  the  defendant.  If  there 
was  no  contract  that  the  annuity  should 
cease  at  that  time,  why  is  not  this  plaintiff 
entitled  to  it  until  the  redemption  takes 
place  ?  The  notice  was  regular,  and  I  will 
assume  that  the  defendant  was  not  affected  by 
Yates's  abandonment  of  it  on  her  behalf,  yet, 
according  to  the  judgment  of  the  Master  of 
the  Rolls,  which  in  that  respect  I  affirm,  no 
payment  followed  that  notice,  whereas  the 
right  to  redemption  required  both  notice  and 
pa3rment.  A  notice,  not  followed  by  pay- 
ment or  tender  of  the  money,  is  inoperative. 
If,  then,  there  was  not  any  contract,  nothing 
took  place  to  put  an  end  to  the  annuity ; 
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and  the  consequence  would  be,  that  the 
account  to  be  taken  will  be  of  the  arrears  of 
the  annuity  up  to  the  time  of  payment  of 
the  2,600{.y  which  makes  it  unnecessary  to 
consider  the  rate  of  interest  on  that  sum. 
This  point  was  not  raised  in  the  argument 
before  me,  nor  was  it  much  discussed  before 
the  Master  of  the  Rolls.     If,  therefore,  the 
defendant  wishes  that  one  counsel  on  a  side 
should  make  any  observation  on  it,  I  shall  be 
ready  to  hear  it.    Should  that  not  be  wished, 
and  the  parties  cannot  agree  upon  the  order, 
then  the  decree  must  be  affirmed  with  this 
variation ;  for  though  the  plaintiff  has  not 
appealed  on  that  ground,  the  defendant,  by 
appealing  from  the  whole  decree,  has  opened 
the  whole  case,  and  the  plaintiff  is,  I  con- 
ceive, entitled  to  ask  more  than  the  original 
decree  gave  him.     The  costs,  as  given  by 
the  Master  of  the  Rolls,  necessarily  follow 
the  decree  in  the  usual  way.     As  to  that 
point  about  the  cesser  of  the  annuity,  the 
parties  had  better  take  an  opportunity  of  con- 
sidering it.     On  reading  the  papers  I  do  not 
find.it  much  discussed  or  alluded  to  before 
the  Master  of  the  Rolls.  Why  that  annuity 
was  to  cease  at  the  time  the  notice  expired, 
there  being  nothing  following  that,  no  pay- 
ment, no  tender,  is  what  I  could  not  recon- 
cile in  the  Master  of  the  Rolls's  decree. 

It  was  afterwards  agreed  between  the 
parties,  that  the  appeal  should  be  dismissed, 
with  costs  as  between  solicitor  and  client, 
and  the  decision  of  the  Master  of  the  Rolls 
affirmed  without  any  variation. 


L.C.     1 

*j  111        PASCALL  V,  SCOTT. 

Evidence  —  Interested  Witness  —  Crtiar- 
dians  of  a  Parish — Rate-payers — 3  4*  ^ 
Vict.  e.  26. 

In  a  suit  instituted  (gainst  one  of  Me 
guardians  of  a  parish  to  establish  certain 
defalcations  in  the  accounts,  it  was  deter' 
mined  that  viva  voce  examinations  should 
take  place  before  the  Master.  The  Master 
fleeted  to  examine  E,  SeargiU  as  a  witness^ 
he  hating  been  one  of  the  guardians  at  the 
commencement  of  the  suit,  although  he  had 
since  ceased  to  be  such  guardian,  on  the 
ground  thai  as  he  had  concurred  in  directing 


the  proceedings,  he  might  be  made  liable  to 
the  costs  of  the  suit  if  it  should  turn  out 
to  have  been  improper: — Held,  affirming 
the  decision  of  the  Vice  Chancellor  of  Eng- 
land, that  SeargiU  had  no  further  interest 
in  the  suit  than  any  other  rate-pager,  and 
was  enabled  as  such  to  become  a  witness 
under  the  S  ^  4  Vict.  c.  26. 

The  particulars  of  this  case  and  the 
judgment  of  the  Vice  Chancellor  of  Eng- 
land are  reported  in  16  Law  J.  Rep,  (n.s.) 
Chanc.  327.  The  case  was  now  brought 
before  the  Lord  Chancellor  by  way  of 
appeal. 

Mr.  Stuart  and  Mr.  Daniel,  for  the 
appellant,  contended  that  Mr.  Scargill  as  a 
quasi  party  to  the  record  ought  not  to  be 
examined  as  a  witness. 

Mr.  Teed  and  Mr.  Rogers,  contrii,  were 
not  called  upon. 

The  Lord  Chancellor. — I  am  quite' 
clear  that  the  Vice  Chancellor's  decision  is 
right,  whatever  the  opinion  of  the  Master 
may  have  been  before  whom  it  was  first 
heard.  I  have  no  doubt  whatever  the 
decision  was  right.  The  party  proposed 
to  be  examined  as  a  witness  was  originally 
one  of  the  guardians.  In  that  character, 
but  not  personally,  or  individually,  or  by 
name,  but  merely  as  one  of  the  body  con- 
sisting of  the  guardians  of  the  parish,  the 
security  originally  taken  was  for  his  benefit, 
that  is  to  say,  it  was  for  the  benefit  of  the 
guardians,  wMch  guardians  were  the  trus- 
tees of  the  parish:  he  had  no  personal 
liability ;  he  was  not  a  party  to  that  security, 
but  as  a  trustee  for  the  parish.  So  long  as 
he  remained  in  the  character  of  trustee  for 
the  parish,  he  would  have  been  a  party  for 
whose  benefit  the  instrument  was  taken. 

Then  he  has  ceased,  and  has  long  since 
ceased  to  hold  that  character, — he  ceased  to 
holditinl841.  Therefore,  whatever  was  the 
minute  particle  of  interest  of  that  which  is 
trusteeship  interest,  which  belonged  to  him 
as  one  of  the  guardians,  that  interest  ceased 
in  1841,  and  he  has  no  more  connexion 
with  that  security  now  than  any  other 
inhabitant  of  the  parish.  He  has  an  interest 
as  an  inhabitant  of  the  parish,  whose  rates 
may  more  or  less  depend  on  the  result  of 
this  proceeding.     But  he  has  ceased  to 
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have  any  other  connexion  than  that  which 
belongs  to  him  in  the  character  of  rateable 
inhabitant  of  the  parish.     Therefore,  as  far 
as  an  individual  interest  is  concerned,  no 
objection  whatever  can  be  made  to  his  corn- 
petency ;  he  is  unconnected  with  the  record, 
and  he  has  no  interest.     That  is  not  the 
way  in  which  Mr.  Stuart  put  it.     He  put 
it  on  the  only  notion  that  can  raise  any 
question  at  all,  which  is  upon  the  objection 
arising  from  his  being  a  quasi  party  to  the 
record.     How  far  is  he  a  quasi  party  to 
the  record  ?     A  suit  was  stated  to  be  au- 
thorized   by  certain  guardians,   of  whom 
he  was  one,  directing  the  solicitor  to  take 
certain    proceedings.      No   doubt,  if    the 
matter  had  still  remained  as  between  himself 
and  that  solicitor,  whatever  might  be  the 
result  of  the   proceeding,  he  would  have 
been  a  party  responsible  to  the  solicitor  for 
the  costs ;  and  in  that  way  being  responsible 
for  the  costs,   the  objection   might  have 
been   properly  made.     But  it  appears  he 
ceased  to  be  under  that  responsibility  in 
1841,  and  that  all  the  demands  which  the 
solicitor  could  have  for  costs  up  to  the 
period  when  he  ceased  to  be  guardiaii,  and 
so  ceased  to  instruct  his  solicitor,  have  been 
settled,  and  there  is  no  longer  any  demand 
outstanding  which  possibly  can  be  brought 
against  this  witness,  in  respect  of  the  costs 
of  the  suit,  so  long  as  he  remained  respon- 
sible for  any  of  the  costs  to  the  solicitor. 
Then  there  is  an  end  of  that  part  of  the 
case.     He  is  not  objectionable  as  a  wit- 
ness  who    hUs    made   himself  responsible 
for  costs,  which  costs  are  not  yet  settled ; 
because  they  are  disposed  of.     All  those 
coats  are  settled,  and  no  demand  any  longer 
remains.     Then  it  is  said  he  is  quasi  party 
to  the  record.   How  far  is  he  quasi  party  to 
the  record?     He  can  only  be  quasi  party 
to  the  record  for  the  purpose  of  being  liable 
for  costs.     If  the  bill  be  dismissed  with 
costs,  he  could  not  be  reached  by  the  defen- 
dant for  the  purpose  of  being  made  to  pay 
the  costs.     It  is  not  attempted  to  be  said 
that  it  is  the  course  or  practice  of  the  Court 
that  when  a  bill,  filed  by  certain  persons  on 
behalf  of  themselves  and  others,  is  dismissed 
with   costs,  the  defendant  can  reach  the 
party  who  is  not  a  party  to  the  record,  on 
whose  behalf  only  those  who  are  parties  to 
the  record  profess  to  sue. 

Then  there  is  an  end  of  his  liability  to 


the  solicitor,  an  end  of  his  liability  to  the 
defendants,  in  any  possible  result  of  the 
cause,  and  beyond  all  doubt  no  interest 
remains  behind ;  as  being  an  inhabitant  of 
the  parish,  and  liable  for  the  rates  of  the 
parish,  he  may  be  affected  more  or  lesa  by 
the  result  of  the  cause.  The  only  possible 
tangible  objection  which  could  have  been 
raised  to  his  competency,  on  the  ground  of 
interest,  is  met  by  the  act  of  parliament, 
which  says,  that  shall  not  be  considered  aa 
an  objection  to  his  competency  as  a  witness. 
I  think  that  disposes  of  every  possible 
view  in  which  his  interest  may  be  supposed 
to  affect  the  proceeding.  I  think,  Uiere^ 
fore,  that  the  decision  of  the  Vice  Chan- 
cellor was  right,  and  that  this  motion  must 
be  dismissed  with  costs. 


L.C. 

1846. 
Nov.  7,  9. 

1847. 
Nov.  10. 
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Devise — Descent  to  Heirs  of  a  particular 
Name  —  Vesting  of  ultimate  Limitation  — 
Conversion. 

A  testator  devised  real  estates  to  his  son 
and  heir- at' law f  Reginald  /^.,  for  life, 
remainder  to  Reginald's  fir  si  and  other  sons  in 
tail,  remainder  to  his  daughters  in  fee;  and  in 
default  of  such  issue,  to  the  testator's  nephew 
Reginald  H,  for  life,  remainder  to  Richard 
H,  son  of  his  said  nephew,  for  life,  remainder 
to  Richard's  first  and  other  sons  in  tail;  and 
in  default  of  Richard's  being  alive  at  his 
father's  death,  or  in  case  of  his  being  alive 
and  taking  an  estate  under  the  will,  and 
dying  without  issue  male,  then  to  the  use  of 
the  male  heir  who  should  be  in  possession  of 
the  ancient  estate  at  M,  belonging  to  the  H. 
family^  for  life,  and  to  his  first  and  other 
sons  in  tail;  and  in  default  of  a  male  heir 
being  in  possession  of  the  ancient  estate  at 
M,  or  in  default  of  issue  male  of  such  male 
heir,  then  to  the  use  of  the  testator's  own 
right  heirs,  being  of  the  name  of  H,  in  fee. 
And  he  directed  the  residue  of  his  personal 
estate  to  be  laid  out  in  the  purchase  of  real 
estate,^  upon  the  same  uses.  Reginald  H, 
the  son,  enjoyed  the  estate  for  life,  dying 
without  issue;  also  Reginald  H»  the  nephew, 
and  Richard  his  son,  the  kUter  dying  with* 
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(mt  issuet  and  at  his  death  there  vxu  no  heir 
of  the  testator  of  the  name  of  H,  Reginald 
the  son  did  not  lay  out  his  father* s  residuary 
real  estate;  hut  by  his  will  devised  and 
bequeathed  certain  real  and  personal  estate 
to  be  settled  to  the  same  uses ;  stating  that  he 
considered  such  property  an  equivalent  for 
the  residuum  of  his  father* s  personal  estate^ 
and  it  was  to  be  accepted  as  such: — Held^ 
that  the  ultimate  limitation  to  the  right  heirs 
of  the  testator^  being  of  the  name  of  H, 
vested  at  the  testator*s  death  in  his  son  and 
heir-at-law  Reginald  Hf  and  that  the  par- 
ties now  claiming  under  Reginald  were  enti- 
tled to  the  real  estate  devised  by  both  wills: 
and  also,  that  the  personal  estate  of  Regi' 
vald  belonged  to  the  same  parties  who  took 
the  reoi  estate. 

In  this  suit  a  case  had  been  directed  by 
the  Vice  Chancellor  Wigram,  in  August 
1844,  for  the  opinion  of  the  Judges  of  the 
Court  of  Exchequer  as  to  the  construction 
of  the  will  of  the  Rev.  John  Heber.  The 
wfll  and  the  circumstances  under  which  the 
suit  was  instituted  are  fully  stated  in  15 
Law  J,  Rep,  (n.s.)  Exch.  121.  They  were 
as  follows : — 

The  Rev.  John  Heber  made  his  will  in 
June  1775,  and  thereby  devised  his  freehold 
messuages  at  Marton,  Buckden,  and  else- 
where,  to   the   use   of  a  trustee  for  500 
years,  with  remainder  to  the  use  of  his  son 
Reginald  Heber  for  life,  with  remainder  to 
Reginald's  sons  successively  in   tail,  with 
remainder  to  his  daughters  as  tenants  in 
common  in  fee ;  and  in  default  of  issue  of 
his  son,  then  to  similar  uses  for  the  benefit 
of  his  nephew  Reginald  Heber  and  Regi- 
nald's son  Richard  successively  for  life,  and 
the  issue  of  Richard,  with  remainder  to  the 
use  of  '*  the  heir  male  of  the  person  who 
should   be  in   possession  of  and  lawfully 
entitled  for  the  time  being  unto  the  ancient 
estate  of  Marton,  belonging  to  the  Heber 
family"  for  life,  with  remainder  to  the  issue 
of  such  heir  male,  with  remainder  to  the 
we  of  the  testator's  own  right  heirs,  being 
of  the  name  of  Heber,   in  fee.     And  the 
testator  gave  and  devised  all  his  leasehold 
estate  and  chattels  real  to  trustees,  their 
executors,  &c.,  upon  trust,  to  permit  the 
person  or  persons  who  for  the  time  being 
should,  by  virtue  of  his  will,  be  in  posses- 
sion of  his  freehold  estates  devised  as  afore- 


said, to  receive  the  rents,  &c.  for  his  and 
their  own  use.  And  he  bequeathed  the 
residue  of  his  personal  estate  to  the  same 
trusfees  upon  trust,  that  they  should  from 
time  to  time,  with  the  approbation  of  the 
person  or  persons  in  possession  of  the  real 
estate,  invest  it  in  freehold  estate  in  the 
West  Riding  of  Yorkshire,  which  estates 
so  to  be  purchased  were  to  be  conveyed  to 
the  trustees  to  the  same  uses,  &c,  as  were 
thereinbefore  directed  concerning  the  real 
estates  devised  in  trust  as  aforesaid.  And 
the  trust  monies  were,  in  the  mean  time,  to 
be  invested  in  government  securities.  And 
the  testator  bequeathed  500Z.  stock  in  the 
l.eeds  and  Liverpool  Canal  Navigation, 
upon  trust,  to  pay  the  interest  to  the  person 
or  persons  who  should  for  the  time  being  be 
entitled  to  the  rents,  &c.  of  the  premises 
thereby  directed  to  be  purchased,  and  to 
assign  the  said  stock  of  500Z.  to  the  person 
or  persons  in  whom  the  estates  so  to  be 
purchased  should  become  absolutely  vested. 

The  testator  died  soon  after  making  his 
will,  leaving  one  son  only  him  surviving, 
namely,  the  said  Reginald  Heber,  who  was 
also  his  sole  executor. 

Reginald,  the  son,  made  his  will  in  1 770, 
and  thereby  directed  that  certain  real  estates 
should  be  conveyed  by  the  trustees  named 
in  his  will  to  the  same  uses,  upon  the  same 
trusts,  &c.,  as  were  declared  in  his  father's 
will,  respecting  the  real  estates  comprised 
therein ;  and  he  also  bequeathed  in  the  same 
manner,  and  for  the  same  purpose,  all  his 
stock  in  the  Leeds  and  Liverpool  Canal, 
whether  belonging  to  him  in  his  own  right, 
or  which  belonged  to  his  father,  and  also  a 
sum  of  200/.,  which  had  lately  been  lent  on 
mortgage  of  the  tolls  of  the  turnpike-road 
between  Skipton  and  Clitheroe,  which  said 
estates,  canal,  and  turnpike  properties  he 
deemed  to  be  a  full  or  greater  equivalent  in 
value  for  the  residuum  of  his  father's  per- 
sonal estate,  which  was  directed  by  his  will 
to  be  invested  in  real  estate,  and  for  his 
canal  property  respectively,  exclusive  of 
BOOL  and  upwards,  which  he,  Reginald 
Heber,  had  laid  out  in  building,  and  in 
repairs  on  the  Buckden  estate,  and  the  in- 
come was  to  be  paid  to  the  owner  for  the 
time  being  of  the  Buckden  estate ;  and  he 
directed  that  the  same  property  should  be 
conveyed,  settled,  and  accepted,  accordingly, 
and  as  fulfilling  by  him  the  will  of  his  late 
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father  in  that  respect.     There  was  no  resi- 
duary devise  contained  in  Reginald's  will. 

Reginald,  the  son,  died  in  1799,  without 
issue ;  and,  upon  his  death,  Reginald  the 
nephew  entered  into  the  receipt  of  the 
rents  and  profits  of  the  real  estate  devised 
by  the  wills  of  J.  Heber  and  Reginald  the 
son,  and  of  the  income  of  the  personal  estate 
of  the  son.  Upon  the  death  of  the  nephew 
Reginald,  in  1804,  he  was  succeeded  by  his 
son  Richard,  who  died  in  1883  without  issue. 


In  1827,  Richard,  being  then  the  tenant 
in  tail  in  possession  of  the  estate,  which 
was  referred  to  in  the  will  of  John  Heber,  as 
"  the  ancient  estate  at  Marton,"  suffered  a 
recovery,  and  became  entitled  thereto  in 
fee  simple.  By  his  will  he  devised  all  his 
real  estate  to  his  sister  Mary,  the  wife  of 
Mr.  Samuel  Herrick  Macaulay,  who  were 
two  of  the  defendants. 

The  state  of  the  family  will  appear  from 
the  following  pedigree : — 


Thomas  Heber, 
Died  1752. 

I 


Richard, 
Died  1766. 


I  i 

Mary,  Henrietta: 

Died  Died 

1809.  1820. 


Reginald, 
Second  devisee  for  life, 
Died  1804. 

I 


Re?.  John  Heber, 

Testator, 

Died  1775. 

Reginald, 
First  devisee  for  life. 
Died  1779, 
s.p. 


Wm.  Wrightson.     Richard,     Reginald,    Thos.  Cuthbert    Mary =8.  H.  Macaulay, 


L  Wrii 


Third  Bishop 

devisee  of 

for  life.  Calcutta, 

Died  1833,  Died  1826. 

8.  p.  I 


Devisee 

under 

will  of 

Richard. 

Defendants. 


W.  B.  Wrightson, 
Plaintiff 


Harriet=Hon.  H.  H.  Hutchinson, 


I 


Devisee  under  will  of  Mary,        Emily=A.  C.Percy,   Harriet= J.  Thornton, 
PlainUffs.  Defendants. 


Upon  the  death  of  Richard,  in  1833, 
there  was  not  any  heir  male  in  possession 
of  the  family  estate  at  Marton  ;  that  estate 
having,  under  the  will  of  Richard,  become 
the  property  of  Mrs.  Mary  Macaulay. 

Mary  and  Henrietta,  Uie  two  daughters 
of  Richard,  who  died  in  1766,  were  the 
CO- heiresses- at-law  of  J.  Heber  and  Re- 
ginald, the  testators.  Mary,  the  eldest 
daughter  of  Richard,  had  devised  her  resi- 
duary estate  (which  devise  would  comprise 
any  interest  she  might  have  in  the  Marton 
estate)  to  her  niece  Harriet,  the  wife  of  the 
Hon.  Henry  Hely  Hutchinson,  who  were 
two  of  the  plaintiffs.  Mary  and  Henrietta 
were,  therefore,  now  represented  by  William 
Battie  Wrightson  and  Mrs.  Hutchinson. 
On  the  other  hand,  Emily  and  Harriet 
Sarah,  the  daughters  of  Reginald,  the  Bishop 
of  Calcutta,  would  have  been  the  co-heiresses 
of  J.  Heber,  if  the  issue  of  T.  Heber,  his 
brother,  failed,  and  they  were  the  nearest 
relations  of  the  testator,  who  bore  the  name 
of  Heber  at  the  death  of  Richard,  the  great 
nephew,  in  1833. 


The  two  daughters  of  Reginald,  the  Bishop 
of  Calcutta,  were  both  married:  Emily  to 
Mr.  Algernon  Charles  Percy,  and  Harriet 
Sarah  to  Mr.  John  Thornton. 

Since  the  death  of  Richard,  in  1833, 
Mrs.  Macaulay,  or  her  husband  in  her  right, 
had  been  in  receipt  of  the  rents  of  the  real 
estates  devised  by  John  and  Reginald  Heber, 
and  of  the  personal  estate  of  Reginald. 

This  suit  was  instituted  in  1842  by 
W.  B.  Wrightson  and  Mr.  and  Mrs. 
Hutchinson,  against  S.  H.  Macaulay  and 
Mary,  his  wife,  A.  C.  Percy,  and  Emily 
his  wife,  J.  Thornton,  and  Harriet,  his 
wife,  the  representative  of  the  surviving 
trustee  under  the  will  of  Reginald,  and  of 
the  trustee  of  the  term  of  500  years  ;  and 
it  prayed  a  declaration  that  the  plainti^ 
were  entitled  as  tenants  in  common  in  fee 
to  the  real  estates  devised  by  the  wills  of 
John  Heber  and  Reginald  Heber,  and  that 
they  were  also  entitled  to  the  personal 
estate  of  Reginald,  and  for  consequential 
accounts. 

At  the  hearing  of  the  cause,  on  further 
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direedoni,  the  Vice  Chancellor  Wigram 
Bent  a  case  for  the  opinion  of  the  Judges  of 
the  Court  of  Exchequer  upon  three  points : 
first,  whether  the  ultimate  limitation  in  the 
will  of  the  Rev.  J.  Heher  to  the  right  heirs 
of  the  testator,  heing  of  the  name  of  Heher, 
vested  at  the  testator's  death  in  his  son 
Reginald  Heher.  Secondly,  if  it  did  so 
vest,  whether  that  ultimate  limitation  took 
effect  at  the  death  of  Richard  Heher,  the 
third  devisee  for  life.  Thirdly,  whether  at 
the  death  of  the  said  Richard  Heher,  the 
said  W.  B.  Wrightson,  and  the  Hon.  H.  H. 
Hutchinson  and  Harriet,  his  wife,  or  what 
other  person  or  persons,  became  entitled  to 
the  possession  of  the  estates  and  heredita- 
ments so  devised  by  the  said  Rev.  J.  Heber. 
The  certificate  given  by  the  Court  of  Exche- 
quer was,  *'  First,  that  the  ultimate  limita- 
tion in  the  will  of  J.  Heber  to  the  right 
heirs  of  the  testator  being  of  the  name  of 
Heber,  vested  at  the  testator's  death  in  his 
son  Reginald  Heber:  secondly,  and  that 
if  it  did  not  so  vest,  we  think  that  the 
ultimate  limitation  did  not  take  effect  at 
the  death  of  Richard  Heber,  the  third 
devisee  for  life :  thirdly,  and  that  at  the 
death  of  the  said  Richard  Heber,  the  said 
W.  B.  Wrightson  and  the  Hon*  H.  H. 
Hutchinson  and  Harriet,  his  wife,  became 
entitled  to  the  possession  of  the  estates  and 
hereditaments  so  devised  by  the  said  Rev. 
John  Heber."  The  cause  now  came  on  to 
be  heard  upon  the  certificate,  and  for  further 
directions. 

The  Vice  Chancellor,  by  his  decree, 
declared  that  the  ultimate  limitation  of  the 
freehold  estates  in  the  will  of  John  Heber, 
vested,  at  his  death,  in  Reginald  Heber,  his 
son  and  heir;  and  that  the  beneficial  interest 
in  the  freehold  estates  of  John  Heber  was  not 
disposed  of  by  the  will  of  Reginald  Heber; 
and  that  these  estates,  at  the  death  of 
Richard  Heber,  in  1833,  vested  in  the 
plaintiffs,  W.  B.  Wrightson  and  the  Hon. 
Henry  Hely  Hutchinson,  and  Harriet  his 
wife,  in  right  of  the  said  Harriet ;  and  that 
the  beneficial  interest  in  the  freehold  estates 
of  Reginald  Heber  specifically  mentioned 
in  his  will,  were,  under  the  directions  of  his 
said  will,  vested  at  the  same  time  in  the  same 
persons ;  and  that  upon  the  death  of  John 
Heber,  Reginald  Heber  became  entitled 
absolutely  to  so  much  of  the  personal  estate 
Nrw  Series,  XVIL— Chanc. 


of  John  Heber  directed  to  be  laid  out  in  land, 
as  at  the  death  of  Richard  Heber,  in  1833, 
had  not  been  so  laid  out.  And  as  to  the 
leasehold  estates  mentioned  in  the  will  of 
Reginald  Heber  and  the  canal  stock  therein 
also  mentioned  or  the  produce  thereof,  the 
same  having  been  sold,  and  the  sum  of 
2002.  mortgage  of  turnpike  tolls  therein  also 
mentioned,  the  Court  declared  that  the 
same  were  to  be  taken  as  an  equivalent  or 
substitute  for  the  personal  property  men- 
tioned in  the  will  of  John  Heber,  and 
thereby  directed  to  be  laid  out  in  the  pur« 
chase  of  fi^eehold  messuages,  lands,  and 
tenements  in  the  West  Riding  of  the  county 
of  York,  and  that  the  same  was  to  be  con- 
sidered as  directed  by  the  will  of  Reginald 
Heber  to  be  laid  out  in  land.  And  that  the 
plaintiffs,  in  manner  and  right  above  men- 
tioned, were,  at  the  death  of  Richard  Heber 
in  1833,  and  were  then,  entitled  to  such 
specified  personal  estate. 

Mr.  and  Mrs.  Macaulay  appealed  from 
the  decree  of  August  1844,  and  also  the 
decree  on  further  directions  in  July  1845. 

Mr,  Tinney^  Mr,  Elmsley^  and  Mr. 
Matins  appeared  in  support  of  the  decree. 

Mr,  J,  Russell,  Mr,  J,  Parker,  and  Mr, 
Hobhouse,  for  the  appellants,  did  not  dis- 
pute the  correctness  of  the  decision  as  to 
the  real  estate  devised  by  the  will  of  John 
Heber,  but  contended  that  relief  might 
be  obtained  at  law,  and  that  they  had  no 
claim  to  equitable  relief;  that  with  regard 
to  the  reversion  of  Reginald's  estates,  it 
vested  in  John  upon  the  failure  of  the 
limitations  contained  in  Reginald's  will. 
Reginald  devised  his  own  real  estate  upon 
similar  trusts  to  those  which  were  declared 
in  Reginald's  will ;  but  John  could  not  have 
intended  to  include  in  that  devise  the  re- 
version in  his  father's  estates,  which  he 
would  never  take  unless  those  trusts  failed ; 
the  leaseholds  and  the  canal  stock  were 
never  impressed  with  the  character  of  real 
estate.  John's  will  did  not  direct  any  con- 
version. Reginald  never  made  any  con- 
version of  the  property  ;  and  if  John's  will 
gave  the  personalty  to  the  persons  who 
should  be  the  heirs  of  John,  the  plaintiffs 
did  not  fill  that  character,  nor  were  they  his 
personal  representatives. 

Mr,  Kenyan  and  Mr,  Hah  appeared  for 
other  parties. 
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The  following  authorities  were  cited : — 

Leehmere  v.  the  Earl  of  Carlisle,  3  P. 

Wms.  211. 
Foley  v.  Burnell,  1  Bro.  C.C.  274. 
Thornton  ▼.  Hawley,  10  Yes.  136. 
Russell  V.  SmythieSf  1  Cox,  215. 
Symons  v.  Rutter^  2  Vern.  227. 
Stead  V.  Newdigate,  2  Mer.  521. 
Cowley  V.  Hartstonye,  1  Dow,  361. 
Ashby  V.  Palmer^  1  Mer.  301. 
Wheldale  v.  Partridge,  8  Yes.  236. 
Lingen  v.  Sowray,  1  P.  Wms.  172. 
G^iim/o<  v.  G^iiu/o^,  3  Atk.  254. 
PuUeney  ▼.   ^Ae  Earl  of  Darlington, 

1  Bro.  P.C.  580. 
Crahtree  v.  Bramble,  3  Atk.  680. 
TVf^tie^  V.  Thornton,  13  Yes.  345. 
Cookson  y.  Reay,  5  Beav.  22. 
Forcl  V.  Ruxton,  1  Coll.  403. 
2  Powell  on  Devises,  by  Jarman,  109, 

111. 

A/r.  Tinney  replied. 

Nov.  10,  1847. — The  Lord  Chancel- 
lor.— This  appeal  complains  of  a  decretal 
order  of  1844  and  a  decree  of  1845.  The 
first  merely  directed  a  case  for  the  opinion 
of  the  Court  of  Exchequer.  If  the  defen- 
dants were  able  to  shew  that  the  bill  ought 
to  have  been  dismissed,  they  would,  no 
doubt,  have  cause  to  complain  of  the  decre- 
tal order  of  1844.  But  if  this  Court  had 
any  jurisdiction  over  the  property  under 
the  will  of  John  or  of  Reginald,  it  was 
absolutely  necessary  that  it  should  be  in- 
formed of  the  legal  rights  of  the  parties 
under  the  will  of  John  ;  and  I  am  of  opin- 
ion that  the  Court  had  jurisdiction  over  the 
property  which  passed  under  both  those 
wills.  As  to  the  personalty  which  passed 
under  the  will  of  Reginald,  and  the  person- 
alty which  passed  under  the  will  of  John, 
there  is  no  doubt  of  the  jurisdiction ;  and  I 
think  it  equally  clear  as  to  the  freehold 
which  passed  under  the  will  of  John ;  the 
plaintiffs*  case  being  that  the  reversion  or  re- 
mainder in  fee  vested  in  Reginald,  and  if  so, 
it  was  subject  to  the  devise  by  his  will, 
which  gave  the  legal  title  to  trustees,  mak- 
ing the  plaintiffs*  title,  if  equitable,  equit- 
able as  to  the  whole.  To  adjudicate  on 
this  equitable  title,  it  was  necessary  to  as- 
certain what  was  the  legal  title  under  the 


will  of  John ;  and  it  was  matter  of  discre- 
tion how  that  should  be  ascertained.  And 
the  Court  having  selected  one  course  which 
the  parties  did  not  complain  of  by  appeal, 
taking  the  chance  of  a  favourable  opinion, 
by  following  the  course  prescribed  by  the 
Court,  an  adverse  decision  was  pronounced 
against  them.  This  Court  will  not  inter- 
fere with  the  exercise  of  such  a  discretion, 
as  the  result  has  been  to  obtain  information 
necessary  to  enable  the  Court  to  dispose  of 
the  equitable  rights.  I  think  that  such  is 
the  present  case,  and  that  the  certificate  of 
the  Court  of  Exchequer  is  satisfactory  as 
to  the  legal  rights  under  John's  will ;  and 
that  the  Court  of  Exchequer  and  the  Yice 
Chancellor  Wigram  have  correctly  held  that 
the  fee  in  John's  freehold,  upon  his  death, 
vested  in  Reginald,  his  son  and  heir,  sub- 
ject to  the  prior  limitations ;  and  that  on 
the  failure  of  such  limitations,  the  plaintiff, 
as  his  heir,  became  entitled  to  such  fee. 
This  disposes  of  the  freehold  estate  of  John 
and  of  Reginald,  the  latter  having  devised 
certain  estates  to  trustees,  to  convey  the 
same  to  the  uses,  trusts  and  purposes  of  his 
father's  will. 

It  remains  to  be  considered,  what  was  the 
effect  of  the  will  on  the  personal  property 
of  the  respective  testators  ?  If  the  question 
had  turned  on  the  will  of  John  only,  the 
case  would,  I  think,  have  been  one  of  dif- 
ficulty ;  as  it  is  not  the  ordinary  case  of  a 
direction  to  invest  money  in  land,  but  the 
will  contemplates  the  possibility  of  the  in* 
vestment  not  taking  place  during  the  con- 
tinuance of  the  particular  estate,  and  in  that 
event  directs  the  payment  of  the  principal 
to  the  person  in  whom,  and  his  heirs,  the 
premises,  if  purchased,  would  have  become 
absolute  at  law.  And  as  to  the  canal  sharea 
and  other  property,  there  was  no  direction 
to  invest  in  land  ;  but  such  canal  shares 
were  given  in  specie  to  the  person  who 
should  become  entitled  to  an  absolute 
estate  in  the  lands  directed  to  be  purchased. 
The  absolute  title  to  the  lands  devised  by 
John,  having  become  vested  in  Ranald 
on  John's  death,  he  became  entitled  to  the 
personalty  of  John,  either  as  incident  to  the 
title  of  John,  or,  as  in  the  case  of  canal 
shares,  as  legatee  under  a  particnlar  de- 
scription ;  and  he,  by  his  wiU,  directed  that 
certain  estates  of  his  own,  certain  canal 
shares,  whether  belonging  to  himself  or  ob- 
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tained  fipom  his  father,  and  200/.  in  turnpike 
tolls,  should  be  conveyed,   assigned,  and 
secured  to  4he  trustees  of  his  father's  will 
for  such  estates,  terms,  and  interests  as  he 
had  therein,  to  the  uses,  intents,  and  pur- 
poses directed,  limited,  and  expressed  of 
the  real  estate  of  his  father,  as  an  equiva- 
lent for  such  part  of  his  father's  personal 
estate,  which  he  directed  to  be  vested  to 
the  like  uses  as  the  freehold  estate,  and  for 
his  canal  shares,  and  which  he  directed  to  be 
taken  as  a  fulfilment  of  his  father's  vrill  in 
that  respect.     He  did  not  direct  his  per- 
sonal property  to  be  applied  to  the  purposes 
for  wlueh  the  canal  shares  and  other  effects 
had  been  by  John's  will  directed   to  be 
applied,  but  to   the  use  to  which  John's 
real  estate  was  devised,  which  relieves  the 
case  from  all  question  as  to  John's  dispo- 
sition of  the  canal  shares.     Following  up 
these  directions  of  Reginald's  will  as  to 
those  descriptions  of  personalty  which  upon 
his  death  he  may  have,  as  the  plaintiffs 
became  entitled  to  his  freehold  estate  so 
they  became  entitled  to  those  descriptions  of 
property  subject  to  the  then  unexhausted 
limitation ;  that  is,  the  life  estate  of  Regi- 
nald his  nephew,  and  his  son  Richard.     So 
far  1  think  the  decree  right,  and  this  em- 
braces all  the  claims  raised  by  the  bill,  for 
I  do  not  find  that  any  relief  is  prayed  as  to 
the  personal  estate  of  John.     I  therefore 
understand  the  declaration  in  the  decree  as 
to  this  persona]  estate  as  introductory  to  the 
declaration  that  Reginald's  personal  estate, 
specifically  given,  was  to  be  considered  as 
substitated  for  so  much  of  it  as  had  not  been 
laid  out  in  land ;  but  the  declarations  are 
not  necessary,  and  I  do  not  think  them 
correct.    The  personalty,  specifically  given 
by  Reginald's  will,  was  as  a  substitution 
for  the  father's  personalty,  directed  to  be 
invested  in  land,  and  for  his  canal  property, 
which  was  not  directed  to  be  laid  out  in 
land,  but  to  be  enjoyed  by  the  person  en- 
titled: whereas    the  decree  declares  that 
such  personal  property  of  Reginald  was  to 
be  taken  as  substituted  for  the  personal 
property  of  John,  directed  to  be  laid  out  in 
land,  which  would  include  the  canal  shares ; 
and  it  then  declares  that  such  personalty  of 
Ranald  was  to  be  considered  as  directed 
by  his  will  to  be  laid  out  in  land.     This 
declaration   is  immaterial  as  between   the 


parties,  for  as  the  rights  of  the  property 
follow  the  title  to  the  land,  the  plaintiffs 
became  entitled  to  it,  and  whether  in  their 
hands  it  is  to  be  considered  as  money  or 
land  is  a  matter  with  which  the  defendants 
have  nothing  to  do,  but  which  may  possibly 
be  considered  as  prejudicing  the  case  or 
claim  of  parties  not  now  before  the  Court. 
It  will,  therefore,  be  more  correct  to  omit 
this  declaration,  and  simply  declare  that  as 
to  the  leasehold  estate  at  Laugher,  men- 
tioned in  the  will  of  Reginald,  and  the 
canal  shares  therein  also  mentioned,  and 
the  sum  of  4,1 05 /.,  the  produce  thereof,  and 
200/.  the  mortgage  of  the  turnpike  tolls 
therein  also  mentioned,  this  Court  doth 
declare  that  the  plaintiffs  were,  at  the  death 
of  Richard  Heber,  entitled  to,  and  now  are 
entitled  to,  such  specified  personal  property. 
The  costs  below  were,  I  think,  properly 
disposed  of;  but  as  the  alteration  I  propose 
making  does  not  affect  the  rights  of  the 
defendants,  and  as  they  have  failed  upon 
the  merits,  I  think  they  must  pay  the  costs 
of  the  appeal. 


V.C. 

March  5. 

L.C. 

Nov.  6. 


SHORE  V.  SHORE. 


Bond  —  Cancellation  —  Substitution  of 
fresh  Security, 

A  bond  having  been  given  for  2,000/., 
the  obligor  died,  and  his  representative  gave 
the  obligee  a  fresh  bond,  and  received  back 
the  original  bond,  with  a  memorandum  in^ 
dorsed  upon  it  and  signed  by  the  obligee^  in 
which  he  declared  that  he  had  accepted 
the  fresh  bond  in  lieu  of  the  first : — Heldf 
that  the  obligee  could  only  claim  under  the 
second  bond^  and  that  the  estate  of  the 
original  obligor  was  discharged,  so  far  as 
the  obligee  was  concerned. 

This  was  an  appeal  from  the  decision  of 
the  Vice  Chancellor  of  England.  The  case 
came  on  before  the  Vice  Chancellor,  on  the 
5th  of  March,  upon  petition,  that  the  Master 
might  be  ordered  to  review  his  report  under 
the  following  circumstances : — ^The  petition 
stated  that  Samuel  Shore  and  Sydney  Shore 
had  borrowed  the  sum  of  2,000/.  from  Wil- 


60 


COURTS  OF  CHANCERY: 


Ham  Aldam  Smith,  and  had  given  him  a 
joint  bond,  dated  the  dlst  of  July  1826, 
for  the  repayment  of  the  money  ;  that  it 
had  been  borrowed  for  the  benefit  of  Syd- 
ney  Shore,  who  died  in  July  1827,  and 
Samuel   Shore  died  in  November  1836; 
that  interest  upon  the  said  sum  of  2,000Z. 
was  paid  by  Sydney  Shore  during  his  life, 
and  afterwards  by  his  father,  Samuel  Shore, 
and  after  his  death  by  the  widow  of  Sydney 
Shore  until  her  death ;  that  Samuel  Shore 
by  his  will  gave  the  greater  portion  of  his 
estates  to  his  son,  OfiSey  Shore,  for  life, 
and  then  to  his  children  in  manner  therein 
mentioned  ;    and   that  he  had  appointed 
Offley   Shore   trustee  of  his  real  estates, 
which  were  subjected  to  the  payment  of 
Sydney  Shore's  debts;  that  subsequently 
to  the   death  of  Samuel   Shore,   Edward 
Smith,  who  had  become  the  representative 
of  the  original  obligee,  being  under  an  im- 
pression that  the  bond  ought  to  be  renewed, 
entered  into  an  arrangement  with  Offley 
Shore,  by  which  a  new  bond  was  entered 
into  by  Offley  Shore  for  the  sum  of  2,0001.; 
the  original  bond  was  given  up,  and  the 
following  memorandum,  signed  by  £.  Smith, 
was  indorsed  thereon  :  "I  hereby  acknow- 
ledge that  I  have  this  day  accepted  a  bond 
from  Offley  Shore,  Esq.,  for  the  sum  of 
2,0002.,  the  within  principal,  and  in  lieu  of 
the  within  written  bond,  as  witness  my 
hand,  this  31  st  day  of  July  1840.    Edward 
Smith."     Offley  Shore  then  became  a  bank- 
rupt, and  a  suit  was  instituted  for  the 
administration  of  Samuel  Shore's  estate. 
A  decree  was  made,   referring  it  to  the 
Master  to  take  an  account  of  the  debts  of 
Samuel   Shore,  and  thereupon  £.  Smith 
carried  in  a  claim  to  be  allowed  the  amount 
of  the  aforesaid  bond.     The  Master  dis- 
allowed the  claim,  on  the  ground  that  the 
original  bond  had  been  cancelled,  and  that 
Offley  Shore's  estate  was  alone  liable  for 
the  amount.     The  Vice  Chancellor  said,  it 
was  clear  that  Offley  Shore  had  taken  upon 
himself  the  payment  of  the  original  bond, 
and  the  new  bond  was  given  in  lieu  of  the 
former    bond ;    he  therefore  thought  the 
Master  was  right,  and  the  petition  ought  to 
be  dismissed. 

Mr.  /.  Parker  and  Mr,  Bagshawe,  in 
support  of  the  appeal  from  this  decision, 
contended  that  the  2,0002.  still  remained  a 


charge  upon  the  estate  of  Samuel  Shore; 
that  it  appeared  from  the  affidavits  of  £• 
Smith  and  Offley  Shore,  that  it*  was  never 
intended  by  either  of  them  that  Samuel 
Shore's  estate  should  be  exonerated,  but 
the  fresh  bond  was  given  as  an  additional 
security  ;  that  where  a  contract  was  entered 
into  to  give  up  a  security  and  take  another 
in  lieu  thereof,  if  the  substituted  security 
£uled,  the  original  security  might  sdll  be 
enforced. 

The  following  cases  were  cited  in  support 
of  this  argument : — 

Mackreth  v.  Symmons^  15  Yes.  329. 
Saunders  v.  Leslie^  2  Brod.  &  Bing.  509. 
Lee  V.  Lockhart,  3  Myl.  &  Cr.  302. 
Hardwick  v.  Mynd,  1  Anst.  111. 
TeedY.  Carruthers,  2  You.  &  Col.  C.C. 

31. 
Warwick  v.  Richardson^  14  Sim.  281* 

Mr,  Daniel  appeared  for  the  persona 
interested  in  the  estate  of  Samuel  Shore 
after  the  death  of  Offley  Shore,  and  sup- 
ported the  decision  of  the  Vice  Chancellor. 

Mr,  Bigg  appeared  for  the  assignees  of 
Offley  Shore. 

Mr,  WyaU  Gunning  appeared  for  Offley 
Shore. 

The  Lord  Chancellor.  —  The  only 
question  is,  whether  a  person  having  a  secu- 
rity and  taking  another  "in  lieu  thereof 
can  proceed  upon  the  original  security.  It 
is  true  that  a  vendor  of  an  estate  may  take 
an  additional  security,  without  forfeiting 
his  Hen  upon  the  estate ;  but  not  so  if  he 
took  the  second  security  expressly  in  Heo 
of  his  lien.  Here,  the  original  bond  was 
given  up,  and  a  new  bond  was  taken,  which 
was  to  be  in  lieu  of  the  original  bond. 
There  does  not  appear  to  be  any  valid 
ground  to  support  the  petition.  In  the 
case  of  Saunders  v.  Leslie^  which  has  been 
cited,  it  was  said  that  it  was  not  incumbent 
upon  the  creditor  to  prove  that  it  was  not 
the  intention  of  the  parties  that  the  bond 
given  in  that  case  was  in  substitution  of  the 
original  charge;  but  that  it  rested  on  the 
other  side  to  prove  the  discharge.  Here, 
the  discharge  is  clearly  proved  by  the  me* 
morandum  indorsed  upon  the  first  bond.  1 1 
is  quite  evident  in  this  transaction,  that  it 
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was  intended  that  only  one  bond  should  be 
held  as  the  secarity,  and  the  first  bond 
having  been  actually  given  up,  the  peti- 
doner  must  be  held  to  have  rested  upon 
that  only  which  he  retained.  I  think,  there- 
fore, that  the  Vice  Chancellor  was  right, 
and  the  appeal  must  be  dismissed  with  costs. 


V 
Dec 


.0.     1 
;.  20.  J 


In  re  forshaw. 


Solicitor — Lien  upon  Papers, 

A  firm  of  two  solicitors  transacted  business 
for  a  cUent  till  November  1843,  after  which 
time  the  firm  joined  with  them  another  partner, 
and  the  firm  of  three  then  transacted  further 
business  for  their  eUent : — Heldf  that  the 
partnership  of  three  had  no  lien  upon  papers 
which  came^  for  the  first  time,  into  their 
possession,  for  costs  due  in  respect  of  business 
done  by  the  original  firm  of  two. 

The  petition  of  Charles  Turner,  of  Liver- 
pool, official  assignee  of   the  estate  and 
effects  of  Henry  Cole,  stated  that,  from  the 
month  of  November  1843  to  March  1847, 
the  respondents,  Henry  Forshaw,  Richard 
Blundell,   and  John  Forshaw,  were  prac- 
tising at  Liverpool  in  partnership  as  solici- 
tors, and  in  that  month  Richard  Blundell 
retired  from  the  partnership ;  that  Henry 
Cole  had  employed  the  said  firm  of  Forshaw, 
Blundell,  &  Forshaw,  as  his  solicitors,  in  cer- 
tam  matters ;  that  in  January  1847,  the  said 
firm  delivered  to  the  said  Henry  Cole  their 
bin  of  fees  and  disbursements,  amounting 
altogether  to  the  sum  of  1,000^.,  which  the 
nod  Henry  Cole  paid,  and  the  said  firm 
retained  in  their  possession  various  docu<* 
ments;  that  the  said  Henry  Cole  became 
a  bankrupt  on  the  30th  of  January,  and  the 
petitioner  was  appointed  his  official  assignee; 
^t  the  said  petitioner  applied  to  the  re- 
spondents for  the  papers  in  their  possession. 
The  respondents  tiien  delivered  in  a  further 
bOl  of  costs,  amounting  to  &l,  and  37/., 
which  sums  the  petitioner  offered  to  pay 
^pon  the  papers  and  documents  being  de- 
livered Qp»     This  the  respondents  refused ; 
and  the  petitioner  praye^  that  the  said 
Papers  might  be  delivered  up  upon  payment 
of  the  said  two  several  sums. 


By  the  affidavits  of  the  respondents  •. 
was  stated  that  Henry  Forshaw  had  ente  , 
into  partnership  with  Richard  Blundel 
January  1840,  and  carried  on  business  with 
him  under  the  firm  of  Forshaw  &  Blundell, 
from  that  time  till  the  1st  of  November  1843, 
on  which  day  the  said  John  Forshaw  joined 
the  firm,  which  was  afterwards  continued 
as  the  firm  of  Forshaw,  Blundell,  &  Forshaw, 
till  January  1847,  when,  upon  the  retire- 
ment of  Richard  Blundell,  the  firm  was 
carried  on  as  Henry  and  John  Forshaw; 
that  in  respect  of  business  done  by  the  said 
firm  of  Forshaw  &  Blundell,  prior  to  the 
month  of  November  1843,  the  said  Henry 
Cole  was  indebted  to  the  said  firm  in  the 
sum  of  556L  16j.  Sd. ;  that  this  amount 
had  been  admitted  to  be  correct  by  the  said 
Henry  Cole,  but  he  had  not  paid  any  part 
of  it ;  the  said  Henry  Forshaw  therefore 
claimed,  on  behalf  of  the  several  firms  of 
Forshaw  &  Blundell,  Forshaw,  Blundell,  & 
Forshaw,  and  Henry  &  John  Forshaw,  to 
have  a  general  lien  on  all  documents  and 
papers  belonging  to  the  said  Henry  Cole, 
for  the  said  sum  of  5561.  16s.  Sd.,  due  to 
the  said  firm  previously  to  the  1st  of  No- 
vember 1843. 

Mr.  Bethell  and  Mr.  Adams  appeared  in 
support  of  the  petition,  and  contended  that 
the  documents  and  papers  ought  to  be  deli- 
vered up  to  the  petitioner.  The  respon- 
dents had  refused  to  deliver  up  the  papers 
until  the  amount  of  a  bill  of  costs  should  be 
paid  for  business  done  by  the  partnership 
firm  of  Forshaw  &  Blundell,  previously  to 
the  formation  of  the  firm  of  Forshaw,  Blun- 
dell, &  Forshaw.  The  papers  which  the 
respondents  refused  to  deliver  up  were  never 
in  the  possession  of  the  firm  of  Forshaw  & 
Blundell,  but  related  to  matters  transacted 
after  that  firm  had  ceased  to  exist. 

The  following  cases  were  cited  :— 

Exparte  Horsfall,  7  B.  &  C.  528  ;  s.  c. 

6  Law  J.  Rep.  K.B.  48. 
Ex  parte  Holdsworth,   4  Bing.  N.C. 

386 ;  8.  c.  7  Law  J.  Rep.  (n.s.)  C.P; 

225. 
Doe  d.  Strode  v.  Seaton,  2  Ad.  8c  EL 

178 ;  8.  c.  4  Law  J.  Rep,  (n.8.)  K.B. 

18. 
Mr,  Bacon  and  Mr,  Dickinson,  for  the 
respondents,  cited  the  cases  of  Gregory  v. 
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Cre8SweU{\)  and  Ex  parte  Sterling (2)^  and 
contended  that  here  it  was  a  continaation 
of  the  same  firm,  although  another  partner 
had  been  taken  into  the  firm.  The  first 
two  partners  clearly  had  a  lien  upon  the 
papers,  and  they  could  not  lose  that  lien 
by  taking  in  another  partner.  Because  the 
lien  of  the  three  partners  had  been  satisfied, 
that  did  not  prevent  the  lien  of  the  two 
from  existing  still. 

The  Vice  Chancellor  (without  hearing 
a  reply). — This  case  appears  to  me  to  be 
very  different  from  that  of  Gregory  v.  Crese- 
wellf  because  there,  although  there  was  a 
change  of  partnership,  the  right  was  con- 
tinued from  one  partnership  to  another. 
Here  the  case  is  this :  two  persons  do  some 
business  for  Cole,  and  after  they  have  ceased 
to  be  partners,  they  and  another  enter  into 
partnership,  and  the  three  partners  transact 
other  business  for  Cole,  and  create  docu- 
ments and  papers  which  the  firm  of  two 
never  had  in  their  possession.  The  ques- 
tion is,  whether  a  lien  which  is  co-extensive 
with  possession,  can  be  said  to  be  in  the 
three  for  the  original  debt  of  the  two.  I 
will  put  this  case :  suppose  the  partnership 
of  three  had  a  lien  on  the  papers,  and  two 
of  the  partners  died  who  happened  to  be 
the  two  who  claimed  the  original  lien,  then 
the  possession  would  go  to  the  survivor  of 
the  three  ;  but  how  could  the  survivor 
claim  a  lien  upon  the  papers  for  a  debt  in 
which  he  had  no  interest  ?  It  appears  to 
me  that  in  respect  of  those  papers  which 
came  de  novo  into  the  partnership  of  the 
three,  the  two  cannot  have  a  lien  upon  the 
papers  for  the  debt  due  to  the  two. 


M 
Dec 


.1,15.1      ^" 


re  EYRE. 


Taxation —Solicitor's  Bill  of  Costs— 
Order  of  course^  or  Special  Order — Special 
Agreement. 

Previously  to  a  solicitor  proceeding  to 
solicit  an  act  of  parliament  on  behalf  of 
the  plaintiffs^  a  deed  was  executed  by  them^ 


(1)  14  Law  J.  Rep.  (n.s.)  Cbanc  300. 

(2)  16  Ves.  258. 


by  which  it  was  agreed  that  the  soUeiior 
should  be  paid  at  the  rate  of  three  guineas 
per  day  during  his  employment.  The  soU-^ 
citor  having  brought  his  action  against  the 
plaintiffs  to  recover  the  amount  of  his  bill^ 
the  latter  obtained  the  common  order,  direct- 
ing the  taxation  of  the  biU,  omitting  all  men^ 
tion  of  or  reference  to  the  special  agreement : 
— Held,  that  that  was  the  correct  course,  and 
that  it  was  unnecessary  to  obtain  a  special 
order  or  notice. 

Mr.  Sheffield  moved  to  discharge  an  order 
of  course,  obtained  at  the  Rolls  on  the  1st 
of  November  1847,  directing  the  taxation 
of  a  solicitor's  bill  of  costs.  It  appeared 
that  an  agreement  in  writing  had  been  en- 
tered into  between  the  solicitor  and  the  par- 
ties employing  him  previously  to  the  latter 
entering  upon  the  business,  which  was  the 
soliciting  an  act  of  parliament,  to  the  effect 
that  he  should  be  paid  three  guineas  a  day 
during  the  time  of  his  employment;  an 
action  at  law  had  been  commenced  by  him 
to  recover  the  amount  of  his  bill  of  coats, 
and  no  mention  was  made  in  the  order  as 
to  the  special  agreement  entered  into  be- 
tween the  parties.  This  omission,  it  was 
contended,  was  fatal  to  the  order,  according 
to  the  cases  of  In  re  Thompson  {I),  In  re 
Whiteombe  (2),  and  In  re  Smith  (3) ;  and 
if  the  specif  agreement,  which  was  by 
deed,  had  been,  by  means  of  the  order, 
brought  to  the  Master's  attention,  he  would 
entertain  and  allow  the  applicant's  objection. 
It  was  also  objected,  on  behalf  of  the  appli- 
cant, that  the  whole  of  the  business  trans- 
acted was  with  reference  to  the  soliciting 
and  obtaining  the  act  of  parliament,  and  that 
such  business  was  not  within  the  meaning 
of  the  statute  relating  to  the  taxation  of 
solicitors'  bills  of  costs. 

Mr.  Turner  and  Mr.  F.  Bayley,  in  sup- 
port of  the  order,  cited  the  following  autho- 
rities : — 

Drax  V.  Scroope,  2  B.  &  Ad.  581 ;  s.  c. 

9  Law  J.  Rep.  K.B.  291. 
Ex  parte  Wheeler,  3  Yes.  &  B.  21. 

(1)  8  Bear.  237;  t.  c.  14  Law  J.  Rep.  (va.) 
Cbano.  137. 

(2)  Ibid.  140;  r.c.l4  Law  J.  Rep.  (n.s.)  Chanc 
19. 

(8)  4  Bear.  309. 
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h  re  Braeey^  8  Bear.  266 ;  6.  c.  14  Law 

J.  Rep.  (m.s.)  Chanc  299. 
h  re  Rhodes^  Ibid.  224 ;  s.  c.  14  Law 

J.  Rep.  (n.s.)  Cbanc.  97. 
Mr.  Sheffield^  in  reply. 

The  Master  of  the  Rolls,  on  the  15th 

of  December  said,  that  according  to  the  case 

of  Drax  v.  Seroope^  an  agreement  like  that 

existing  in  the  present  case,  did  not  inter* 

fere  with  the  Master's  discretion ;  and  under 

the  common  order  of  the  Court,  directing 

taxation  of  a  bill  of  costs,  the  Master  would 

take  into  consideration  the  deed  executed 

bj  the  parties  obtaining  the   order,  and 

exercise  his  judgment  upon  the  whole  of 

the  circumstances  adduced  before  him ;  and 

no  special  order  being  necessary,  his  Lord^ 

ship  refused  the  motion. 


V.C.     ) 
Dec.  16.  J 


LSUEUP  V,  TINLINO. 


Plea  and  Answer — Sufficiency  of  Answer. 

A  hill  was  filed  hy  a  party  ^  alleging  that  he 
vas  sole  next-of-kin  of  an  intestate^  and  that 
the  defendant  was  the  legal  personal  repre- 
sentative of  the  intestate,  praying  an  account, 
and  charging  in  the  usual  form,  that  the 
defendant  had  in  her  possession  documents 
relating  to  the  matters  aforesaid,  and  whereby 
the  truth  of  the  said  matters  would  appear. 
The  defendant  pleaded  to  the  whole  biU, 
except  so  much  as  sought  a  discovery  of  who 
was  the  testator's  next-of-kin,  and  as  to  so 
nueh  as  sought  a  discovery  of  documents, 
whereby  the  truth  of  such  allegations  would 
appear;  and  in  her  answer  stated  that  the 
testator  left  the  defendant  and  another  per- 
son his  next-of-kin^  and  denied  that  she  had 
documents  whereby  the  truth  of  the  said 
allegations  would  appear.  The  Master 
found  the  answer  insufficient : — Held,  that 
the  answer  was  sufficient  as  to  such  parts  of 
the  biU  as  were  not  covered  by  the  plea. 
Exceptions  to  the  Master's  report  allowed. 

The  bill  stated  that  Michael  Peter  Leheup, 
by  his  will,  dated  the  29th  of  November  1 809, 
bequeathed  all  his  personal  estate  and  effects 
to  his  wife,  Ann  Leheup,  and  appointed 


her  his  executrix  ;  that  the  said  A.  Leheup 
died  in  the  lifetime  of  the  testator;  and 
that  the  testator  died  without  revoking 
or  altering  his  will,  leaving  the  plaintiff, 
then  an  in&nt,  his  only  child  and  sole 
next-of-kin,  and  leaving  the  defendant, 
Mary  Susannah  Tinling,  his  only  sister, 
him  surviving ;  that  the  said  M.  S.  Tinling, 
shortly  after  the  death  of  the  testator, 
obtained  letters  of  administration  of  his 
estate  and  effects,  with  his  will  annexed, 
and  became  his  sole  legal  personal  repre- 
sentative ;  and  that  the  said  M.  S.  Tinling 
possessed  herself  of  the  personal  estate  of 
the  testator,  which  was  much  more  than 
sufficient  to  pay  his  debts,  funeral  and  tes- 
tamentary expenses ;  and  that  she  retained 
in  her  hands  a  large  surplus.  The  bill  was 
filed  against  M.  S.  Tinling  and  her  husband, 
and  it  prayed  an  account  of  the  personal 
estate,  and  that  the  surplus  afler  payment 
of  debts  should  be  paid  over  to  the  plaintiff. 
The  bill  contained  a  charge  in  the  usual 
form,  that  the  defendants  had  in  their  pos- 
session or  power  the  probate  copy  of  the 
will,  and  divers  deeds,  documents,  &c. 
relating  to  the  matters  aforesaid,  and  whereby 
the  truth  of  the  said  matters  or  some  of 
them  would,  if  produced,  appear ;  and  that 
the  defendants  ought  to  set  forth  a  list  or 
schedule  thereof  for  the  usual  purposes. 

To  this  bill  the  defendants  put  in  a  plea 
and  answer  to  the  following  effect :  As  to  the 
whole  of  the  bill,  except  so  much  thereof 
as  sought  a  discovery  as  to  whom  the  said 
testator  left  his  next-of-kin,  if  he  did  not 
leave  the  complainant  his  next-of-kin,  and 
except  so  much  of  the  said  bill  as  charged 
that  the  defendants  had  in  their  possession 
or  power  divers  deeds,  documents,  &c., 
whereby  the  truth  of  the  allegation  in  the 
said  bill  contained,  that  the  testator  left  the 
said  complainant  his  only  child  and  sole  next- 
of-kin,  would,  if  produced,  appear,  and  so 
much  as  required  the  defendants  to  set 
forth  a  schedule  thereof — the  defendants 
pleaded,  that  the  said  testator  did  not  at 
his  death  leave  the  said  complainant  his 
only  child,  or  one  of  his  children,  or  his  sole 
next-of-kin,  or  one  of  his  next-of-kin. 
And  the  defendants  not  waiving  their  said 
plea,  but  relying  thereon,  and  for  better 
supporting  the  same,  for  answer  to  so  much 
of  the  said  bill  as  they  had  not  before 
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pleaded  to,  said  that  the  testator  did  at  his 
death  leave  his  sister,  the  defendant,  M.  S. 
Tinling,  and  another  person,  named  Michael 
£.  Rogers,  who  was  the  only  child  of  a 
deceased  sister,  his  only  next-of-kin.  And 
that  the  testator  at  his  death  left  no  other 
next-of-kin;  and  the  defendants  further 
answering  to  such  part  of  the  said  hill  as 
they  had  not  before  pleaded  unto,  said  they 
denied  that  they  had  in  their  possession 
divers  or  any  deeds,  documents,  &c.,  whereby 
if  produced,  the  truth  of  the  allegation  that 
the  testator  left  the  complainant  his  only 
child  and  sole  next-of-kin  would  appear, 
or  wherehy  if  produced  it  would  appear 
that  the  said  testator  left  the  complainant 
his  child,  or  one  of  his  children,  or  that  the 
testator  left  the  said  complainant  his  sole 
next-of-kin,  or  one  of  his  next-of-kin. 

Exceptions  were  taken  to  the  answer :  for 
that  the  defendants  had  not  answered  and 
set  forth  whether  they  had  not  in  their,  his, 
or  her  possession  or  power  the  probate 
copy  of  the  will  of  the  testator,  and  whether 
or  not  also  divers  deeds,  documents,  &c. 
relating  to  the  matters  in  the  said  bill  men- 
tioned, and  whether  thereby  the  truth  of 
the  matters  in  the  said  bill  mentioned,  or 
some  and  which  of  them  would  not,  if  pro- 
duced, appear ;  and  also,  for  that  the  defen- 
dants had  not  set  forth  a  schedule  of  such 
particulars.  Upon  a  reference  to  the  Master, 
he  was  of  opinion,  tiiat  the  answer  was 
insufficient  in  all  the  points  excepted  to. 
Exceptions  were  taken  to  the  Master's 
report,  which  now  came  on  for  argument. 

Mr,  BeiheH  and  Mr,  Craig  appeared  in 
support  of  the  exceptions,  and  urged  that 
the  Master  was  wrong  in  finding  the  answer 
insufficient.  The  defendants  had  put  in  a 
plea  and  answer ;  they  had  pleaded  to  all 
the  discovery,  and  to  all  the  relief,  except 
certain  portions  specified,  to  which  they  put 
in  an  answer.  The  time  for  objecting  to  the 
plea  had  passed,  and  it  had  been  therefore 
submitted  to;  and  the  only  question  then 
which  the  Master  could  have  had  a  right  to 
consider  was,  whether  or  not  the  defendants 
had  answered  that  portion  of  the  bill  which 
they  had  excepted  out  of  the  operation  of 
the  plea.  It  was,  in  fact,  a  plea  to  the 
whole  bill,  except  so  much  as  sought  a  dis- 
covery as  to  the  possession  of  documents, 
whereby  the  truth  of  the  allegation,  that 


the  testator  left  the  plaintiff  his  only  child 
and  sole  next-of-kin,  would,  if  produced, 
appear.  What  was  excepted  out  of  the 
plea  remained  to  be  answered;  and  the 
defendants  in  their  answer  to  so  much  of 
the  bill  as  they  had  not  pleaded  to,  denied 
that  they  had  in  their  possession  any  docu- 
ments, whereby,  if  produced,  the  truth  of 
the  allegation,  that  the  testator  left  the 
plaintiff  his  only  child  and  sole  next-of- 
kin,  would  appear.  It  was  plain,  therefore, 
that  the  answer  of  the  defendants  was  suffi- 
cient, and  that  the  Master  was  vrrong  in 
allowing  the  exceptions. 

Mr,  Stuari  and  Mr,  HetheringUm^  in 
support  of  the  Master's  finding,  acknow- 
ledged tiiat  the  plea  must  be  taken  to  be 
valid ;  but  contended  that  the  answer  was 
insufficient,  as  it  did  not  state  whether  or 
not  the  defendant  had  in  her  possession 
documents,  &c.,  "  relating  to  the  matters 
alleged  by  the  bill,"  and  whereby  the  truth 
of  the  allegations  would  appear.  Notwith- 
standing what  appeared  upon  the  answer,  the 
defendants  might  have  documents  relating 
to  the  matters  alleged  in  the  bill. 

The  Vies  CHANCELLOR.^-The  charge  in 
the  bill  is,  that  the  defendants  have  in  their 
possession  certain  documents  relating  to 
the  matters  aforesaid ;  that  is  one  thing : 
*  and  then  follows,  whereby  the  truth  of  the 
matters  aforesaid,  or  some  of  them  would 
appear ;  that  is  a  separate  thing.  The  defen- 
dants have  pleaded  to  the  whole  bill,  except 
that  which  seeks  discovery  whether  they 
have  not  documents  in  their  possession 
whereby  the  truth  of  the  matters  would 
appear;  and  by  their  answer,  they  deny 
that  they  have  documents  in  their  posses- 
sion whereby  the  truth  of  the  matters 
would  appear.  The  question  is,  have  you 
A  ?  and  have  you  6  ?  To  so  much  of  the 
bill  as  seeks  a  discovery  of  documents  re- 
lating to  the  matters  aforesaid,  ^t  is 
covered  by  the  plea ;  but  to  so  much  as 
seek,  a  discovery  of  docoments,  whereby 
the  truth  of  the  allegations  made  by  the 
plaintiff  would  appear,  that  is  denied  by 
the  answer.  It  appears  to  me  that  the 
answer  is  sufficient,  and  the  exceptions  to 
the  Master's  report  must  be  allowed. 
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MOaiSON  V,  MORISON. 


Acctmnis — Mctster's  Office  — Attendance 
of  Parties — Acquiescence, 

Where  the  Master  had  determined  that 
warrants  should  be  served  upon  those  parties 
anly  who  were  entitled  in  possession,  and 
accounts  were  taken  in  the  absence  of  a  party 
who  waSi  at  the  eommenoement,  entitled  in 
remainder ,  but  afterwards  became  entitled  in 
possession,  but  who  never  appealed  from  the 
determination  of  the  Master,  nor  ever  claimed 
a  right  to  attend  him,  a  petition  presented  by 
hm  to  the  effect  that  the  Master's  report 
might  be  discharged,  and  that  the  accounts 
might  be  taken  over  again,  was  dismissed 
with  costs,  reversing  the  decision  of  the  Court 
bekw. 

This  was  a  petition  presented  in  ten  causes, 
by  Wniiam  Morison  Wyllie,  and  Eleanor 
Eliza  Francis  and  Editha  Francis,  infants, 
by  W.  M.  Wyllie  as  their  next  friend. 

In  May  1813,  Mr.  George  Morison 
settled  certain  Teal  estate  in  the  island  of 
Tobago  upon  certain  trusts  for  the  benefit 
of  bis  fire  children ;  and  by  his  will,  dated 
in  December  1814  he  devised  other  real 
estate,  and  also  bequeathed  certain  per-* 
sooal  estate,  upon  trusts  very  similar  to 
those  which  were  contained  in  the  settle- 
ment.   He  died  in  December  1814. 

Martha,  one  of  the  daughters  of  Mr, 
Morison,  the  testator,  married  Mr.  Wyllie, 
and  by  her  marriage  settlement  her  share 
of  her  Other's  property  was  vested  in 
trustees  in  trust  for  herself  for  life,  for  her 
separate  use ;  and  after  her  decease,  in  trust 
£>r  Mr.  Wyllie  until  his  death  or  bank- 
ruptcy, with  remainder  for  their  children  as 
tbey  or  the  survivor  should  appoint 

There  were  two  children  of  the  marriage, 
each  of  whom  became  entitled  to  a  moiety 
of  Mrs.  Wyllie's  share,  viz.  the  petitioner 
W.  M.  Wyllie  and  Eleanor  Martha,  the 
mother  of  the  two  infant  petitioners.  Mrs. 
Wyllie  died  in  1822,  and  in  1838  Mr. 
Wyllie  became  bankrupt.  In  1842  he  ap- 
pointed one  moiety  of  Mrs.  Wyllie's  share 
in  favoar  of  the  petitioner,  W.  M.  Wyllie, 
who  had  attained  twenty-one  in  1841. 

Mr.  Edward  Ellice,  one  of  the  defendants, 
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was  a  trustee  under  the  will  of  Mr.  Geoi'ge 
Morison,  and  under  the  settlement  executed 
on  Mrs.  Wyllie*s  marriage.  In  1819  he 
was  appointed  consignee  of  the  produce  of 
the  trust  estates,  and  continued  to  act  in 
that  character  till  November  1830. 

In  1815  a  bill  was  filed  for  the  purpose 
of  carrying  into  execution  the  trusts  both 
of  the  settlement  and  the  wilU  A  decree 
was  afterwards  made  in  March  1817,  and 
certain  accounts  of  a  very  complicated  nature 
were  directed.  The  Master  made  his*  report 
under  that  decree  in  January  1826,  and  in 
May  1827  that  report  was  confirmed. 

The  cause  afterwards  came  on  to  be  heard 
for  further  directions;  and  in  May  1827  the 
Court  made  a  decree  on  further  directions, 
by  which,  in  point  of  fact,  it  gave  directions 
for  disposing  of  all  the  questions  raised 
by  the  present  petition.  In  April  1831 
a  petition  very  similar  to  the  present  was 
presented.  It  complained  that  the  per- 
sonal estate  of  the  testator  had  never  been 
ascertained;  that  the  real  estate  had  not 
been  sold ;  that  persons  who  ought  to  have 
been  made  parties  had  not  been  made  par- 
ties till  after  the  Master's  report  was  made ; 
that  accounts  taken  had  not  been  trulv 
vouched;  that  the  suits  had  not  been  re- 
vived as  they  ought ;  that  the  accounts  of 
the  two  estates,  the  executory  estate  and 
the  devised  estate,  had  been  improperly 
mixed  and  blended,  whereas  the  rights  of 
the  parties  required  they  should  be  separate. 
It  complained  that  there  was  outstanding 
personal  estate  not  ascertained ;  that  pay- 
ments had  been  made  on  account  of  ^e 
infants'  interest,  which  payments  ought  not 
to  have  been  allowed;  and  that  the  whole 
of  the  real  estates  were  not  comprised  in  the 
Master's  report.  It  also  complained  of  cer- 
tain mortgages,  and  it  alleged  Uiat  the  greater 
part  of  these  proceedings  took  place  pending 
abatements  of  the  suits.  That  petition  was 
heard  by  Sir  John  Leach,  and  an  order  was 
made,  the  effect  of  which  was  to  give  parties 
interested  leave  to  go  in  and  dispute  the 
schedule  to  the  Master's  report,  whether 
error,  over-charge,  improper  charge,  or 
omission.  In  November  1831  a  separate 
report  was  made  by  the  Master,  as  disputes 
arose  whether  Mr.  Ellice,  who  had  been 
appointed  consignee,  was  precluded,  in  con- 
sequence of  being  a  trustee,  from  making 
the  usual   charges  which   a  consignee  is 
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allowed  to  make.  The  question  was  ulti- 
mately brought  before  Lord  Cottenham,  who 
decided  against  the  appellants.  The  case  is 
reported  as  Morison  v.  Morisan  (1). 

Theobject  of  the  present  petition  was,  that 
the  petitioners  might  prosecute  de  novo  the 
order  of  April  1831,  without  being  bound 
by  any  of  the  proceedings  in  the  Master's 
office  in  the  mean  time,  so  as  to  have  an 
opportunity  of  impeaching  all  the  accounts. 
In  taking  the  accounts  the  Master  had  de* 
termined  that  the  warrants  should  foe  served 
upon  those  parties  only  who  were  then  en- 
titled in  possession  as  tenants  for  life,  or  as 
having  some  immediate  interest  in  the  pro- 
perty in  question.  Mr.  Wyllie,  the  present 
petitioner,  being  during  part  of  the  time  a 
remainder-man  only,  had  not  been  served 
with  any  of  the  warrants. 

In  support  of  the  petition,  it  was  stated 
that  Mr.  W.  M.  Wyllie  was,  at  the  time 
of  his  father's  bankruptcy,  a  clerk  in  an 
office  in  Dublin,  and  was  without  the  pecu- 
niary means  of  carrying  on  litigation,  and 
that  he  was  not  then  aware  of  any  of  the 
particulars  of  this  case,  and  was  unable  to 
take  any  proceedings. 

The  petition  was  first  heard  before  Vice 
Chancellor  Wigram,  who  granted  the  appli- 
cation, and  it  was  afterwards  brought  before 
the  Lord  Chancellor,  by  way  of  appeal. 

Mr.  Tinney,  Mr,  Romilly^  and  Mr. 
Brett  appeared  in  support  of  Uie  petition, 
and 

Mr,  Rolt  and  Mr,  Humphrey  opposed  it. 

Nov.  13, 1847. — The  Lord  Chancellor. 
— Under  the  deed  of  the  28th  of  May  1 813, 
and  the  will  of  George  Morison,  Martha, 
the  mother  of  the  petitioner  William  Mori- 
son  Wyllie,  and  grandmother  of  the  peti- 
tioners Eleanor  Eliza  Ftancis  and  Editha 
Francis,  was  entitled  to  a  share  of  the  pro- 
perty comprised  in  those  instruments,  and 
after  her  marriage  in  August  1818  it  was 
settled  on  herself  for  life,  remainder  to  her 
husband  for  life,  or  until  he  should  become 
bankrupt,  remainder  to  the  children  as  they 
jointly  or  the  survivor  should  appoint ;  but 
there  was  a  proviso  in  the  event  of  the 
bankruptcy  of  W.  Wyllie,  the  husband,  that 
the  trustee  should  apply  the  residue  in  the 
maintenance  and  support  of  himself  and  the 

(1)  4  My].  &  Cr.  215. 


children  as  the  trustee  should  think  fit. 
The  petitioner  W.  M.  Wyllie  was  a  child  of 
this  marriage,  and  was  bom  in  1820,  and 
became  a  party  plaintiff  to  the  suit  by  the 
third  bOl  in  the  title  to  these  petitions. 
Martha,  his  mother,  died  :  and  W.  Wyllie, 
his  fiither,  became  bankrupt  in  1838.  The 
defendant  £.  Ellice,  having  been  appointed 
consignee  by  the  Court,  was  an  accounting 
party  in  that  character  as  well  as  in  that 
of  trustee  and  executor.  The  Master  had 
directed  that  in  taking  the  consignee's 
accounts  those  who  had  only  reversionary 
interests  were  not  to  attend.  The  discretion 
vested  in  the  Master  on  this  subject  is  of 
great  importance,  as  tending  to  check  un- 
necessary expense  and  delay ;  and  I  think 
that  any  party  against  whose  claim  the 
Master  has  decided,  and  who  does  not  come 
to  the  Court  instanter  to  have  the  propriety 
of  such  decision  considered,  ought  not  to  be 
permitted  to  complain  that  the  proceedings 
have  been  conducted  under  that  direction  of 
the  Master,  and  to  be  heard  to  impeach  them 
on  the  ground  of  any  supposed  error  in  such 
decision.  This  suit  has  been  in  court 
thirty-two  years,  and  if  such  objections  were 
yielded  to,  the  whole  might  be  gone  over 
again.  The  Vice  Chancellor  seems  to  have 
felt  this,  and  to  have  given  Way  to  an  im- 
pression that  the  Master's  decision  did  not 
apply  to  the  case  of  the  petitioner  W.  M. 
Wyllie  after  his  father  became  bankrupt  in 
1838,  because  he  upon  that  event  became 
entitled  to  an  interest  in  the  consignee's 
annual  accounts.  I  do  not  think  it  neces- 
sary to  consider  how  far  this  view  of  the 
case  is  correct ;  because,  assuming  it  to  be  so, 
such  personal  interest  could  only  apply  to 
the  consignee's  accounts  at  periods  subse- 
quent to  the  happening  of  the  events  upon 
which  the  present  interest  was  supposed  to 
accrue.  It  could  not  affect  the  accounts  in 
antecedent  years  in  which  the  bankrupt  or 
his  assignees  could  only  be  interested.  What 
then  tare  the  dates  as  disclosed  by  the  peti- 
tion ?  The  twelfUi  account  as  to  which  this 
question  arises,  related  to  the  consignee's 
transactions  from  the  dOth  of  April  1830  to 
the  30th  of  April  1831,  he  having  ceased  to 
be  consignee  on  the  80th  of  November  1830, 
and  W.  Wyllie,  the  bankrupt,  and  tenant  for 
life  and  fatherof  the  petitioner,  was  substituted 
in  his  place.  The  ground  therefore  on  which 
it  was  supposed  that  the  petitioner  W.  M. 
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Wyllie  was  a  necessary  party  to  the  taking 
of  the  consignee's  twelfth  account  appears  to 
me  to£ul,  and  the  appointment  by  ihe  father 
cannot  alter  the  case :  if  that  were  otherwise, 
he  would  find  great  impedimenta  in  his 
present  attempt  to  set  aside  such  proceed- 
ings for  iiregularity.    While  his  interest  was 
clearly  reversionary,  the  Master  decided  that 
heonghtnot  to  attend ;  andif,  as  he  alleges,  his 
interest  by  the  bankruptcy  of  the  £ather  or 
the  appointment  became  an  interest  in  pos- 
session, and  the  Master's  ground  for  excluding 
him  thereby  ceased  to  exist,  he  ought  to 
have  tendered  himself  to  attend  in  respect 
of  the  new  interest,  and  if  the  Master  still 
refused  to  permit  him,  he  ought  to  have 
applied  to  the  Court     Whether  such  an 
application  was  made  to  the  Master  does  not 
appear;  noris  it  material,  if  entitled  toattend, 
whether  he  was  excluded  by  an  erroneous 
decision  of  the  Master  of  which  he  did  not 
complain  while  it  was  capable  of  correction, 
or  by  his  own  negligence  in  not  asking  for  a 
decision  as  to  bis  right  to  attend  in  conse* 
qaence  of  his  ikther's  bankruptcy  or  the 
appointment.    In  neither  case  on  his  appli- 
cation would  the  Court  have  set  aside  the 
proceedings  on  the  ground  of  such  alleged 
iiregularity.— [His  Lordship  then  entered 
into  the  merits  of  the  case,  and  ultimately 
dismissed  the  appeal  with  costs.] 
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EARDLEY  0.  OWEN. 


Marriage  Settlement —  Will — Agreement 
—  Covenant — Portion  or  Fortune  —  Con- 
siruction—Debt. 

Af  on  the  marriage  of  his  damghter  Eliza- 
^th^  agreed^  by  the  indenture  of  settlement 
^fiie  OR  her  marriage^  to  which  he  was  a 
party^  that  his  executors  or  administrators 
ihotUd^  within  twelve  months  after  the  decease 
9f  the  survivor  of  himself  and  his  wife,  in 
^^e  sfhis  giving  to  his  other  daughter  Sarah 
n(^e  than  the  sum  or  value  ofUbOOLfor 
^  portion^  pay  or  deliver  unto  «/,  the  huS" 
hand  of  EUaabeth,  stteh  portion  or  other 
'MM,  or  property  1  as  should  make  the  portion 
» fwiune  of  Elizabeth  equal  to  that  of 
Sarah;  and  by  the  sartie  indenture  A.  cove^ 
wnted  with  /,  his  executors  and  adminis- 


trators to  pay  J*  1,500/.  Ill  manner  therein 
mentioned,  and  that  in  ease  A,  should  give 
to  his  other  daughter  Sarah,  on  her  mar^ 
riage  or  otherwise,  a  greater  portion  or 
fortune  than  \,bOOL  in  money  or  value,  his 
executors  or  administrators  should  and  would, 
within  the  space  of  twelve  calendar  months 
next  after  the  decease  of  the  survivor  of  him^ 
self  and  his  wife,  pay  and  deliver  over  to  J, 
his  executors  or  administrators,  in  money  or 
value,  such  further  or  other  sum  or  property 
as  would  he  equal  to  the  portion  or  for- 
tune given  to  or  intended  for  Sarah.  A* 
paid  the  1,6001,  covenanted  by  him  to  be 
paid  to  J,  and  on  the  marriage  of  his  daughter 
Sarah  to  O,  A.  paid  to  0.  the  sum  of 
1,500^.  as  a  marriage  portion  with  his 
daughter  Sarah,  A*s  wife  died  during  his 
lifetime,  and  A,  by  his  will,  gave  to  trustees, 
for  his  daughter  Sarah's  separate  use,  a  life 
interest  in  certain  real  estates,  and  also  an 
absolute  interest  in  his  household  goods  and 
furniture,  and  he  charged  his  real  and  per- 
sonal estate  with  the  payment  of  his  debts : — 
Held,  on  bUl  filed  after  A*s  death,  by  the 
executors  of  J,  that  they  were  entitled  under 
the  agreement  and  covenant  to  be  paid,  as  a 
specialty  debt,  a  sum  of  money  equal  to  the 
amount  or  value  of  the  life  interest  of  Sarah 
in  the  real  estates  devised  in  her  favour  by 
A.*s  will. 

By  indentures  of  lease  and  release,  bear- 
ing date  the  1st  and  2nd  of  January  1800, 
being  the  settlement  made  in  oontempktion 
of  the  marriage  afterwards  solemnized  be- 
tween John  Latham  the  younger,  and  Eli- 
zabeth Bennion  (both  since  dead) ;  and  the 
rdease  being  made  between  John  Latham 
the  elder,  of  the  first  part,  J.  Latham  tbe 
younger,  of  the  second  part,  Owen  Bennion, 
since  deceased,  and  Elizabeth,  daughter  of 
O.  Bennion,  of  the  third  part,  and  Samuel 
Latham  and  Samuel  Bennion,  of  the  fourth 
part,  after  reciting  the  intended  marriage, 
and  that  upon  the  treaty  for  the  same, 
O.  Bennion  had  proposed  and  agreed  to  give 
£.  Bennion  the  sum  of  1,500/.,  and  to  pay 
the  same  unto  J.  Latham  the  younger,  as 
thereinafter  expressed;  and  also  that  his 
executors  or  administrators  should,  within 
twelve  calendar  months  after  the  decease 
of  the  survivor  of  O.  Bennion  and  Maxy 
his  wife,  in  case  of  his  giving  to  his  other 
daughter  Sarah  Bennion  more  than  the  sum 
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or  value  of  1,500^.  for  her  portion,  pay  or 
deliver  unto  J.  Latham  the  younger,  such 
further  or  other  sums  or  property  as  should 
make  the  portion  or  fortune  of  £.  Bennion 
equal  to  that  of  S.  Bennion ;  in  consider- 
ation whereof  J.  Latham  the  elder  had  pro- 
posed and  agreed  to  settle  and  assure  the 
messuages,  lands,  and  hereditaments  there- 
inafter mentioned  and  described,  to  such 
uses  as  were  thereinafter  expressed,  —  it 
was,  by  the  indenture  of  release,  witnessed 
that  in  consideration  of  the  then  intended 
marriage,  and  also  in  consideration  of  the 
said  sum  of  1,5001.,  and  of  such  further  or 
other  sum  or  property  as  aforesaid  therein- 
after covenanted  and  agreed  to  be  paid  or 
delivered  by  O.  Bennion,  his  executors  or 
administrators,  unto  J.  Latham  the  younger, 
at  and  in  such  times,  proportions  and  man- 
ner as  thereinafter  in  that  behalf  appointed 
and  expressed,  and  for  other  the  consider^ 
ations  therein  mentioned,  John  Latham  the 
elder  conveyed  certain  hereditam^its  of 
considerable  value,  for  the  benefit  of  John 
Latham  the  younger  and  Elizabeth  Ben- 
nion; and  Owen  Bennion  did  thereby 
covenant  with  John  Latham  the  younger, 
his  executors,  and  administrators,  that  he, 
O.  Bennion,  his  heirs,  executors,  or  adminis- 
trators, would,  (in  case  the  then  intended 
marriage  should  be  had  and  solemnized) 
pay  unto  J.  Latham  the  younger,  his 
executors,  administrators,  or  assigns,  the 
sum  of  1,500^.,  at  the  times  and  in  the 
proportions  thereinafter  mentioned,  as  and 
for  the  then  present  fortune  or  portion  of 
£.  Bennion  ;  and,  further,  that  in  case  O. 
Bennion  should  give  to  his  other  daughter 
S.  Bennion,  on  her  marriage  or  otherwise,  a 
greater  portion  or  fortune  than  1,500/.  (in 
money  or  value)  the  executors  or  adminis- 
trators of  O.  Bennion  should,  within  the 
space  of  twelve  calendar  months  next  after 
the  decease  of  the  survivor  of  him,  and 
Mary  his  wife,  pay  or  deliver  over  to  J. 
Latham  the  younger,  his  executors  or  ad- 
ministrators, in  money  or  value,  such  fur- 
ther or  other  sum  or  property  as  would  be 
equal  with  the  portion  or  fortune  given  to 
or  intended  for  S.  Bennion. 

In  January  1809  S.  Bennion  intermarried 
with  J.  Owen,  and  thereupon  O.  Bennion 
agreed  to  give,  and  afterwards  paid  to  J.  Owen 
the  sum  of  1  ,"9001,  O.  Bennion ,  by  his  will, 
dated  the  15th  of  April  1829,  after  directing 


all  his  just  debts,  funeral  and  testamentary 
expenses,  to  be  paid  and  discharged  as 
soon  after  his  decease  as  conveniently  could 
be,  and  charging  all  his  real  and  personal 
estate  and  effects  with  the  payment  thereof, 
gave  and  bequeathed  his  hereditaments 
at  Baddeley,  in  the  county  of  Chester, 
unto  the  testator's  nephew,  O.  Bennion, 
and  Joseph  Starbuck,  their  heirs  and  as- 
signs, upon  trust,  subject  to  the  payment 
therein  mentioned,  for  the  testator's  daugh- 
ter, S.  Owen,  to  receive  the  annual 'in- 
terest, rent  and  profit  thereof,  during 
her  natural  life,  and  which  should  not  be 
subject  to  the  debts  and  engagemetts  of 
any  husband  she  might  have;  and  after 
her  decease  the  testator  gave  and  bequeathed 
the  said  estate  to  his  grandson,  J.  Owen  the 
younger,  his  heirs  and  assigns  for  ever.  The 
testator,  by  his  will,  also  gave  to  his  n^hew 
O.  Bennion  and  J.  Starbuck,  their  heirs, 
executors,  administrators  and  assigns,  a 
leasehold  farm,  situate  at  Sound,  in  the 
county  of  Chester,  upon  trust  (subject,  how- 
ever, to  a  rent-charge  of  15/.  in  favour  of 
Eliza  Lloyd,  the  testator's  grand-daughter, 
and  her  issue,)  for  the  saidS.  Owen,  to 
receive  the  annual  interest,  rent,  and  profit, 
for  her  natural  life,  and  which  should  not 
be  subject  to  the  debts  or  engagements  of 
any  husband  she  might  have.  The  testator 
also,  by  his  will,  bequeathed  certain  house- 
hold goods  and  furniture  to  S.  Owen :  and 
he  died  (having  survived  his  wife)  on  the 
12th  of  July  1829,  and  his  will  was  proved 
by  J.  Starbuck  alone.  On  the  testator's 
death,  S.  Owen,  with  the  sanction  of  J. 
Starbuck,  the  sole  acting  trustee  of  the  tes- 
tator's wfll,  entered  into  the  receipt  of  the 
rents  and  profits  of  the  devised  real  and 
leasehold  farms.  The  testator's  personal 
estate,  exclusive  of  the  leasehold  &rm  at 
his  death,  including  the  household  goods 
and  furniture  specially  bequeathed,  was  of 
very  small  value.  J.  Latham  the  younger 
died  on  the  Slst  of  July  1838,  having  by 
his  will  appointed  W.  Eardley,  T.  La^am, 
and  R.  Latham  his  executors,  who  proved 
his  will ;  and  they,  on  the  12di  of  August 
1844,  filed  the  present  bill  against  J.  Owen 
and  Sarah  his  wife,  Joseph  Starbuck,  J. 
Owen  the  younger,  and  others  interested  in 
the  devised  farms  and  in  a  fireehold  estate, 
called  the  Hough,  which  was  conveyed  by 
the  testator  during  hb  lifetime^  upon  trusts. 
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in  fiivour  of  S.  Wilson,  formerly  S.  Latham, 
and  her  issue,  stating,  amongst  other  things, 
the  fiurts  already  appearing,  and  praying  an 
aocotmt  of  the  yalae  of  the  estates  and  inter- 
ests which  S.  Owen  became  entitled  to 
under  the  will  of  her  father,  O.  Bennion, 
the  same  to  be  valned  as  at  the  time  of  his 
death,  and  also  of  the  value  of  the  household 
goods  and  furniture  bequeathed  to  her  by 
his  will,  and  that,  by  the  means  aforesaid, 
the  amount  and  value  of  the  fortune  or  por- 
tion of  S.  Owen  in  the  whole  property 
derived  from  the  testator,  over  and  above 
the  sums,  amounting  together  to  1,500^., 
paid  by  him  to  J.  Owen  the  elder,  might 
be  ascertained  ai>d  declared;  and  that  it 
might  be  declared  that  the  plaintifis  were 
entitled  to  be  paid  out  of  the  real  and  pet^ 
sonal  estate  of  the  testator,  as  a  specialty 
debt,  a  sum  equal  to  the  amount  or  value  of 
the  fortune  or  portion  of  S.  Owen,  over  and 
above  such  sum  of  1,500Z.,  with  interest 
thereon. 

» 

Mr.  Turner  and  Mr,  Haldane^  fax  the 
plaintifiB,  confined  their  claim  to  an  equiva- 
lent to  the  life  interest  given  by  the  testator's 
will  to  S.  Owen,  and  contended  that  the 
charge  of  debts  contained  therein  rendered 
it  unnecessary  to  consider  how  &r  the  plain- 
tiff' claim,  under  the  covenant  contained  in 
the  settlement,  was  valid  against  the  testa- 
tor's real  estates,  on  account  of  the  testator's 
death  previously  to  the  passing  of  the  sta- 
tute, 1  Will.  4.  c.  47,  "  for  amending  the 
laws  for  facilitating  the  payment  of  debts  out 
of  real  estate,"  l^e  claim  being  that  of  a 
contingent  demand,  which  ripened  into  an 
absolute  debt  against  the  testator's  estate 
on  his  death,  and  was  chargeable  on  his  real 
estates  by  virtue  of  the  clause  contained  in 
the  commencement  of  his  will ;  and  they 
cited  the  cases  of — 

The  Earl  of  Bath  v.  the  Earl  of  Brad- 
ford, 2  Yes.  sen.  587. 

Lomas  v.  JVHght,  2  Myl.  &  £.  769 ; 
8.C.  3  Law  J.  Rep.  (n.s.)  Chanc.  68. 

Morse  v.  Tucker,  5  Hare,  79;  s.c. 
15  Law  J.  Rep.  (k.8.)  Chanc.  162. 

Mr,  Teed,  for  defendants  in  the  same 
interest  as  the  plaintiffs,  cited  Forteseue  v. 
Hennah{l), 


Mr,  Anderdon  and  Mr,  F,  J,  HaU,  for 
the  defendant  Starbuck,  contended  that  as 
there  was  no  breach  of  the  covenant  by  the 
testator  till  after  his  death,  no  debt  arose 
under  the  covenant  that  could  be  considered 
to  come  within  the  clause  contained  in  his 
will,  rendering  his  real  estates  liable  to  the 
payment  of  Ms  debts,  and  that  the  words 
'*  portion  or  fortune,"  contained  in  the 
covenant,  had  reference  only  to  personal 
estate. 

Mr,  Roupell  and  Mr,  Goodeve,  for  other 
defendants  in  the  same  interest  with  the 
defendants  John  Owen  the  elder,  and  wife, 
contended  that  the  words  of  the  agreement 
contained  in  the  deed  ought  not  to  be  ex- 
tended by  the  words  of  Uie  covenant,  and 
that  the  latter  ought  to  be  construed  with 
reference  to  the  former ;  that  the  words  in 
the  covenant  induced  a  new  agreement,  and 
had  reference  only  to  money  or  stock,  or 
some  other  thing  of  a  personal  character; 
and  they  cited  the  case  of  Logan  v.  WienhoU 
(2). 

Mr,  Kindersley  and  Mr.  C.  HaU,  for  the 
defendants  John  Owen  the  elder,  and  wife, 
contended  that  the  term  *'  portion"  meant 
a  sum  of  money  given  to  the  husband  on 
the  marriage  of  the  daughter ;  that  the  gift 
contained  in  the  will  to  the  separate  use  of 
the  daughter  Sarah  for  life,  could  not  be 
deemed  a  portion ;  that  even  if  the  claim 
arising  out  of  the  testator's  covenant  should 
be  held  by  the  Court  to  be  a  debt  due  from 
his  estate,  it  was  not  such  a  debt  as  could 
be  taken  into  account  until  all  the  testator's 
other  and  ordinary  debts  had  been  ascer- 
tained and  paid  by  means  of  a  contribution 
from  the  devised  real  estates,  and  that  the 
cases  dted  for  the  plaintiffs  of  Lomas  v. 
Wright,  The  Earl  of  Bath  v.  the  Earl  of 
Bradford,  and  Morse  v.  Tucker,  were  in- 
stances of  clear  covenants  which  resulted 
in  debt  or  damages,  and  were  not  appli- 
cable to  the  case  before  the  Court. 

Mr.  Turner,  in  reply,  contended  that 
the  gift  by  the  testator's  will  of  the  life 
interest  to  his  daughter  Sarah,  was  a  part  of 
her  portion  or  fortune,  and  if  so,  it  was 
one  of  the  debts  charged  by  the  testator  on 


(I)  19  Vea.71. 


(2)  1  CI.  &  Fin.  611. 
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his  real  estate ;  that  the  word  "  pordon" 
meant  any  provision  made  from  his  estates 
by  the  father  for  his  child ;  that  the  ex- 
pression "  marriage  or  otherwise,*'  indicated 
an  intention  not  to  confine  the  gift  to  mar- 
riage; that  the  construction  of  the  will 
could  not  be  altered  by  any  diflSculty  that 
might  arise  in  ascertaining  the  amount  of 
the  debts  or  liabilities  of  the  testator;  and 
that  if,  as  was  contended  on  the  other 
side,  the  covenant  induced  a  new  agreement, 
the  defendants  ought  to  have  filed  a  bill 
to  rectify  the  settlement. 

The  MASTia  of  the  Rolls,  after  stating 
the  facts,  observed  that  the  question  was, 
whether  the  devises  in  question  to  the  trus* 
tees,  contained  in  Owen  Bennion's  will, 
were  to  be  treated  as  a  further  portion  to 
his  daughter  Sarah;  that  the  same  were 
in  iact  a  provision  out  of  the  testator's 
estate,  and  he  could  not  but  think  that  the 
gift  must  be  considered  in  the  nature  of 
additional  fortune  to  the  daughter  Sarah, 
the  testator,  by  virtue  of  the  agreement  and 
covenant  being  under  an  obligation  to  make 
the  fortunes  of  his  two  daughters  Sarah  and 
Elizabeth  equal.  His  Lordship,  however, 
expressed  his  opinion  that  there  was  nothing 
in  the  settlement  to  preclude  the  testator 
from  making  presents  of  his  goods,  fumi^ 
ture,  and  other  chattels  of  a  like  nature  to 
his  daughter  Sarah  :  and  that  as  to  the  second 
question,  viz.,  whether  the  obligation  was 
a  debt  charged  on  the  testator's  leal  estates, 
he  was  of  opinion  the  testator  must,  by  his 
will,  be  deemed  to  have  intended  that  all 
his  debts  and  obligations  should  be  dis- 
charged, and  to  have  every  one  of  his  debts 
in  his  mind  when  he  made  the  same ;  and 
that  the  plaintiffs  were,  l^refore,  entitled 
to  a  decree  in  their  favour  to  the  extent  of 
the  value  of  Sarah's  life  interest  in  the  de- 
vised estates.  His  Lordship  added,  that 
there  might  be  some  difiieulty  in  ascertain- 
ing the  amount  and  value  of  the  plaintiffs', 
claim,  but  that  it  could  be  got  over. 

Mr.  Turner  observed  that  the  same 
course  would  be  pursued  in  the  present  case 
as  was  adopted  with  regard  to  legacy  duty 
where  the  personal  estate  was  deficient. 
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Partnership — Receiver,  Appointment  of^ 
without  Reference  to  the  Master, 

On  the  application  of  aU  the  parHes  to  a 
cause,  the  Court  made  an  order  appointing 
at  once  a  party  named  by  them  to  be  receiver 
of  the  partnership  estate  and  effects,  the 
absolute  property  of  the  parties  to  the  cause, 
withttut  requiring  him  to  give  any  other  than 
his  own  personal  jsecurity,  notwithstanding  a 
previous  order  made  in  the  cause  directing 
a  reference  to  the  Master  in  the  usual  form 
to  appoint  a  receiver  of  the  partnership 
eetate  and  effects, 

Mr,  ChandUss  applied  in  this  case,  which 
was  one  of  partnenhip,  on  behalf  of  the 
plaintiff  and  the  defendant,  for  an  order  of  the 
Court,  appointing  a  person  nominated  by 
them  the  receiver  of  the  partnership  estate 
and  effects,  but  omitting  the  direction  for 
hitn  to  give  any  other  security  than  his 
own  personal  recognizance :  the  plaintiff  and 
the  defendant  were  absolutely  entitled  to  the 
whole  of  the  estate  and  effects,  but  an  order 
had  already  been  made  in  the  cause  in  the 
usual  form,  directing  a  reference  to  the 
Master  to  appoint  a  receiver.  The  Master 
declined  to  grant  the  application,  in  the 
absence  of  precedent ;  and  it  waa  directed  to 
atand  over,  in  order  that  search  might  be 
made  in  the  books  for  some  authority.  On 
the  1st  of  Deoember,-— 

Mr,  Chandless,  in  support  of  his  appli- 
cation, cited  The  Countess  of  Carlisle  v.  Lord 
Berkley  ( 1 ),  Ridout  v.  the  Earl  of  Plymonik 
(2),  and  Hibbert  y.  Hibbert  (3) ;  when 

The  Master  of  the  Rolls  observed, 
Uiat  the  present  case  differed  materially 
from  the  case  where  authority  was  given  by 
a  testator  by  his  will ;  but  he  would  consider 
the  application,  and  give  his  opinion  on  a 
future  day. 

On  the  22nd  of  December  the  Master 
OF  the  Rolls  said  that  he  had  referred  to 
the  registrar's  book,  for  the  cinsumstancea 
attending  the  case  of  Ridout  v.  the  Earl  of 

(1)  2Ambl.  599. 

(2)  1  Diok.  68. 

(3)  3  Bfer.  681. 
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Pltimouthj  and  it  appeared  that  in  that 
case  diere  had  been  a  previous  order  made 
by  the  Court,  directing  a  reference  to  the 
Master  to  appoint  a  receiver;  and  therefore, 
following  that  authority,  he  would  make  an 
order,  appointing  the  person  named  to  he 
receiver,  without  a  reference  to  the  Master, 
and  independently  and  without  adverting 
to  the  order  for  a  reference  to  the  Master 
aheady  made  in  the  cause. 


CALLOW  ©.  HOWLE. 


K.  Bruce,  V.C.I 
Nov.  5.        J 

Baron  and  Feme  —  Separate  Estate  — 
Evidence, 

In  a  suit  against  Jntsband  and  wife  in 
respect  of  wife's  separate  estate^  the  hu^nd 
and  wife  put  in  a  joint  answer: — Held^  that 
the  wife's  answer  might  be  read  as  evidence 
against  her, 

A,  before  her  marriage  employed  C,  a 
soUdtoTt  in  respect  of  an  estate  which,  on 
her  marriage  with  jB,  was  settled  to  her 
separaie  use.  After  the  marriage^  C,  was 
employed  by  B,  in  respect  of  actions  relating 
to  this  estate^  and  in  preparing  deeds  for  the 
appokUtnent  of  new  trustees  of  the  settle* 
meni,  C,  delivered  his  biU  of  costs  to  B, 
caused  it  to  be  taxed,  and  obtained  a  rule 
for  a  judgment  against  B,  B,  immediately 
after  became  bankrupt,  and  C,  proved  the 
Mtin  the  bankruptcy,  but  received  nothing. 
C,  then  filed  a  bill  against  A,  B,  and  the 
trustees  of  the  settlement,  for  the  purpose  of 
recovering  the  debt  from  the  separate  interest 
of  ike  wife  in  the  estate  :'-^Held,  that  C, 
had  no  claim  against  A,  in  respect  of  any* 
thing  but  the  deeds  of  appointment  of  new 
trustees ;  and  that,  if  he  had  any  claim  in 
respect  of  these  deeds,  he  was  precluded,  by 
his  proceedings  against  the  hu^and,  from 
enforcing  them. 

In  1883  Miss  Lamb  employed  the  plain- 
tifi^  Mr.  Callow,  who  was  a  solicitor,  to 
prepare  the  assignment  to  her  of  a  leasehold 
estate  which  she  had  purchased. 

In  April  1834,  Miss  Lamb  and  Mr.  Elliott, 
her  then  intended  husband,  employed  Mr. 
Callow  to  prepare  their  marriage  settlement ; 
and  a  settlement  was  prepared  by  him  accord- 
ingly, dated  the  12th  of  April  1834,  by 
which  the  above-mentioned  leaseh<^d  pro- 


perty and  certain  personal  chattels,  belong* 
ing  to  Miss  Lamb,  were  assigned  to  Mr. 
Young  and  Mr.  Howie,  as  trustees,  on 
trust  for  the  separate  use  of  Miss  Lamb, 
for  her  life,  and,  after  her  decease,  on  such 
trusts  as  she  should  by  her  will  appoint, 
tn  respect  of  these  and  some  other  matters 
Miss  Lamb  was,  before  her  marriage,  in- 
debted to  Mr.  Callow. 

The  marriage  took  effect.  Mr.  Young 
having,  shortly  after  the  marriage,  declined 
to  act  as  trustee,  Mr.  Callow  was  em- 
ployed by  Mr.  Elliott  to  prepare  a  deed 
for  the  purpose  of  substituting  Mr.  Kemp 
as  a  trustee  in  the  place  of  Mr.  Young, 
and  vesting  the  property  in  the  new 
and  old  trustees ;  and  in  1843,  Mr. 
Kemp  having  declined  to  act  further  in  the 
trusts,  Mr.  Callow  was  also  employed  by 
Mr.  Elliott  to  prepare  deeds  for  the  substi- 
tution of  Mr.  Billinge  as  a  trustee  in  the  place 
of  Mr.  Kemp,  and  vesting  the  trust  pro« 
perty  in  the  new  and  old  trustees.  All  the 
deeds  were  prepared  by  Mr.  Callow  accord* 
ingly,  and  indorsed  on  the  original  settle- 
ment. 

Between  1839  and  1842,  Mr.  Callow 
was  professionally  employed  by  Mr.  El- 
liott to  bring  and  defend  some  actions 
with  reference  to  the  settled  leasehold  pro- 
perty, and  also  in  divers  matters  relating  to 
his  private  affairs. 

In  September  1845,  Mr.  Callow  de- 
livered bis  bill  to  Mr.  Elliott  in  respect 
of  all  the  above  matters.  The  bill  which, 
after  deducting  certain  sums  paid,  on 
account,  by  Mr.  Elliott,  amounted  to 
3S0l.  was  referred  for  taxation,  and  re- 
duced to  323/.  On  the  4th  of  November 
1845,  Mr.  Callow  took  out  a  summons  for 
leave  to  sign  judgment  in  reapeet  of  his 
bill  so  taxed.  On  the  same  day  a  fiat  in 
bankruptcy  issued  against  Mr.  Elliott. 
Mr.  Callow  proved  the  amount  of  the  taxed 
bill  as  a  debt  against  Mr.  Elliott's  estate  ; 
but  as  the  gross  assets  realized  only  27/., 
nothing  was  recovered  by  him. 

Mr.  Callow  then  filed  the  present  bill 
against  Mr.  and  Mrs.  Elliott,  and  the 
trustees,  Mr.  Howie  and  Mr.  Billinge. 
The  bill,  after  stating  the  above  trans- 
actions, and  that  the  plaintiff  had  been 
employed  in  all  the  matters  relating  to 
the  leasehold  property  of  Mrs.  Elliott 
by  her  direction,  prayed  that  the  plain- 
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tiff  might  be  dedaxed  entitled  to  stand 
as  a  creditor  of  the  separate  estate  of  Mrs. 
Elliott  comprised  in  the  settlement,  for  so 
much  of  the  bills  of  costs  as  became  due 
for  business  done  by  her  direction,  on 
account  of  her  or  her  separate  estate ;  and 
that  he  had  a  lien  on  the  leasehold  estates 
comprised  in  the  settlement,  and  also  on  the 
settlement  and  deeds  of  appointment  of  new 
trustees,  for  so  much  of  die  bills  of  costs  as 
aforesaid.  The  bill  also  prayed  foit  an 
inquiry  as  to  what  parts  of  the  bills  of  costs 
became  due  for  business  transacted  for  Mrs. 
Elliott  or  her  separate  estate,  and  what  was 
due  in  respect  thereof;  and  that  it  might 
be  declared  that  the  plaintiff  was  entitled  to 
have  the  amount  due  to  him  in  respect  of 
such  part  of  his  bills  of  costs  paid  out  of 
the  rents  and  profits  of  the  leasehold  estates 
to  accrue  during  the  life  of  Mrs.  Elliott, 
and  that  the  trustees  might  be  ordered  to 
pay  the  same  accordingly. 

Mr.  and  Mrs.  Elliott  put  in  a  joint  and 
separate  answer. 

The  cause  now  came  on  to  be  heard. 

Mr,  Wigram  and  Mr.  Younge^  for  the 
plaintiff,  proposed  to  read  parts  of  the  joint 
and  several  answer  of  Mr.  and  Mrs.  Elliott 
as  evidence  against  Mrs.  Elliott. 

Mr,  Kenyan  Parker  and  Mr,  Spurrier^ 
for  Mrs.  Elliott,  objected  to  the  answer 
being  read  against  her;  but  did  not  cite 
any  authorities. 

Knight  Bruce,  V.C.  said,  that,  in  the 
absence  of  authority,  he  thought  that  a 
married  woman's  answer,,  though  put  in 
jointly  with  her  husband,  might  be  read 
against  her  as  to  her  separate  estate ;  and 
allowed  the  answer  to  be  read  as  evidence 
against  Mrs.  Elliott. 

Mr,  Wigram  and  Mr,  Yaunge^  for  the 
plaintiff,  contended  that,  although  there 
was  no  express  contract,  there  was  a  course 
of  conduct  on  the  part  of  Mrs.  Elliott 
which  rendered  her  separate  estate  liable  to 
the  plaintiff^s  claim — Murray  v.  Barlee 
(I),  Owens  V.  Dickenson  (2).  With  re- 
ference to  the  plaintiff  having  proved  the 
debt  against  Mr.  Elliott's  estate,  they  con- 
tended, that  his  right  against  the  separate 

(1)  S  Myl.  &  K.  209 ;  s. c S  Uw  J.  Rep.  (n.s.) 
Chue.  184. 

(2)  Cr.  &  PhiL  48. 


estate  of  Mrs.  Elliott  had  not  been  affected 
by  such  proceedings.  The  plaintiff  might 
regard  Mr.  and  Mrs.  Elliott  as  joint  prin- 
cipals, or  Mrs.  Elliott  as  principal  and  Mr. 
Elliott  as  surety. 

Mr,  Kenyan  Parker  and  Mr,  Spurrier^ 
for  Mr.  and  Mrs.  Elliott;  and 

Mr,  Russell  and  Mr,  Hardy ^  for  the 
trustees,  were  not  called  upon. 

Kniqht  Bbucb,  V.C. — In  this  case,  as 
the  question  of  the  personal  liability  of  the 
trustees,  or  either  of  them,  to  the  amount 
of  the  bill  of  costs,  or  any  part  of  it,  is  not 
before  me :  I  give  no  opinion  upon  it.  Nor 
is  the  question  before  me,  whether,  if  the 
trustees  have  paid,  or  shall  pay,  any  part  of 
the  bill,  they  will  be  entitled  to  deduct  the 
amount. 

The  question  before  me  is,  whether  Mr. 
Callow,  the  plaindff,  who  has  a  most  just 
demand — that  is,  just  against  some  person 
or  persons — has  a  direct  right  to  resort  to 
the  separate  property  of  this  lady.  Now, 
certainly,  I  cannot  tUnk  that  she  has  either 
in  writing  or  verbally  charged  her  property, 
or  has  expressly  contracted  or  promised 
to  pay,  either  firom  her  separate  estate  or 
otherwise.  The  attempt  to  create  a  diaige 
against  her  property  is  put  upon  an  implied 
contract,  which  is  supposed  to  exist  on 
her  part,  arising  firom  the  nature  of  the 
business,  because  it  was  done  mainly  in 
respect  of  her  separate  estate.  I  must  say, 
and  perhaps  with  some  regret,  that  the  case 
appears  to  me  for  that  purpose  totally  to 
fiul  in  every  other  respect  than  as  it  relates 
to  the  deeds,  or  one  of  them,  indorsed  upon 
the  settlement,  upon  which  I  shall  say  a 
word  presently.  In  my  judgment,  the  mere 
circumstance  that  the  business  is  done  in 
respect  of  the  separate  property  of  a  mar- 
ried woman,  vested  in  trustees,  is  insufficient 
to  shew  that  the  property  of  a  married 
woman  is  liable  directly  to  the  attorney  for 
expenses  incurred  in  respect  of  the  property. 
The  trustees  may  be  liable,  but  it  does  not, 
in  my  opinion,  follow  that  the  property  of 
the  wife,  or  that  the  wife  in  respect  of  the 
property,  is  of  necessity  liable.  Here  is 
an  absence  of  any  proof  of  liability,  and  an 
absence  of  any  ground  of  inference  of  lia- 
bility. 

With  regard  to  the  deeds  indorsed,  the 
case,  as  to  one  of  them  at  least,  would  give 
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me  to  a  qaastion  of  diore  diflScnlty,  but  for 
the  couDse   that  has  been  taken  by  Mr. 
Callow  with  respect  to  this  demand.     He 
has  delivered  the  bill  for  all  the  business 
done,  to  the  husband,  and  in  the  husband's 
name,  treating  the  husband  solely  as  his 
debtor.     He  has  procured  the  bill  to  be 
taxed  upon  that  footing,  as  between  him 
and  the  husband;  he  has  obtained  a  rule 
or  order  for  a  judgment  against  the  husband 
alone  for  the  amount,  and  upon  the  footing 
of  the  taxation.     The  taxation  may  be  cre- 
ditable to  him  in  respect  of  its  very  small 
amount.     The  husband  became  bankrupt 
almost  if  not  quite  contemporaneously  with 
the  taxation,  and  then  Mr.  Callow,  under  ^ 
the  bankruptcy,  proved  the  whole  amount 
(except  as  reduced  by  taxation)  under  the 
fiat  against  the  husband  as  a  debt  due  from 
the  husband  alone.     Taking  all  the  circum- 
stances together,  I  am  of  opinion  that  the 
Court  can  neither  accede  to  the  demand 
made  against  the  separate  estate,  nor  direct 
a  course  of  inquiry  for  the  purpose  of  charg- 
ing it.     With  whatever  regret  I  may  come 
to  that  conclusion,  it  is  the  only  one  to 
which  I  can  come  in  this  case.    I  am  afraid 
that  I  must  give  the  trustees  their  Oosts. 
With  regard  to  Mr.  and  Mrs.  Elliott  they 
stand  upon  a  different  footing. 

Bill  dismissed  with  costs  as  to  the  trus- 
tees, and  without  costs  as  to  Mr.  and  Mrs. 
£Uiott« 


WlGRAM,V.C.    ") 

Nov.  24 ;        > 
Dec.  6,  7,  9,  ll.J 


FITCH  V,  WEBER. 


Heir — Naturalization — Children  of  Na- 
iuraUborn  Subjects  born  abroad — Parent 
abjuring  AUeffianee — Statutes^  Geo.2.  c,  21 . 
i.  2.  and  13  Geo.  3.  c.  21.  as.  3,  4,  con- 
struetion  of. 

In  17B4,  after  the  recognition  of  the  m- 
dependenee  of  the  United  States  by  the  treaty 
of  1783,  Ay  a  British^born  subject,  emi- 
grated  to  Virginia,  and  in  the  same  gear 
took  the  oath  of  allegiance  to  the  Untied 
States,  and  continued  to  reside  there,  exer- 
cising all  the  rights  of  an  American  eiiizen 
until  his  death  in  1833.  By  the  terms  of 
the  oath,  he  abjured  allegiance  to  any  other 
state,  ^0.  In  1787  A.  married  the  daugh" 
New  Seribs,  XVII. — Chanc. 


ter  of  an  American  citizen,  and  had  issue  a 
son  B,  who  never  came  to  this  country,  and 
died  abroad,  leaving  a  son  C;  who,  according 
to  the  pedigree,  was  the  heir  of  the  testatrix 
in  the  cause.  The  testatrix  died  in  1839, 
and,  in  a  suit  instituted  to  administer  her 
estate,  C,  by  his  answer  filed  in  1840,  claim^ 
ed  to  be  her  heir.  In  1846  C,  for  the  pur- 
pose of  complying  with  the  requisitions  of 
the  13  Qeo,  3.  6. 21.  left  New  York,  and  in 
the  same  year  arrived  in  England  and  re<- 
eeived  the  sacrament,  and  took  the  oaths  as 
prescribed  by  that  aet,  and  thenceforth  con- 
tinned  to  reside  in  this  country.  Upon 
exceptions  to  the  Master's  report  finding  C, 
to  be  the  heir,  it  was  held,  first,  that  the 
treaty  of  1783  did  not  apply  to  A,  who 
had  emigrated  subsequently  to  that  treaty. 
Secondly,  that  the  subsequent  treaty  of  1794 
was  local ;  and  A,  did  not  reside  within  the 
locality.  Thirdly,  that  A.  by  his  own  acts 
had  not,  at  the  time  of  the  birth  of  his  child, 
absolved  himself  from  his  allegiance,  nor 
divested  himself  of  the  character  of  a  natu- 
ral'bom  subject.  Fourthly,  that  the  exception 
in  the  4  Geo,  2.  c,2\,asto  the  father's  being 
liable  to  the  penalties  of  treason,  was  refer" 
able  to  a  weU-known  class  of  offences,  and 
ought  not  to  be  extended ;  and  that  there^ 
fore  C,  under  the  7  Anne,  c,  5,  4  Geo,  2. 
c.  21,  and  13  Geo,  3.  c.  21,  was  entitled  to 
all  the  rights  and  privileges  of  a  natural- 
bom  subject,  and  capacitated  thereby  to  take 
lands  by  descent.  Lastly,  that  it  was  suf- 
fioient  that  C,  should  have  made  his  claim 
within  the  five  years  allowed  by  the  last- 
named  act ;  and  that  it  was  not  necessary 
that  he  should  have  complied  with  all  the 
requisitions  of  the  same  act  within  the  five 
years,  but  a  reasonable  time  must  be  allowed 
him  for  that  purpose. 

This  was  a  suit  to  administer  the  estate 
of  Anne  Taylor,  the  testatrix  in  the  cause, 
who  died  in  October  1889,  without  leaving 
issue.  By  the  decree  made  at  the  hearing 
a  reference  was  directed  to  the  Master  to 
inquire  and  state  who  was  the  heir-at-law 
of  the  testatrix  at  the  time  of  her  death. 
The  facts  found  by  the  Master  were  as  fol- 
lows : — The  testatrix  had  two  sisters,  Eliza- 
beth and  Alice,  who  both  married  and  had 
issue,  and  whose  descendants  were  parties 
to  the  suit,  and  claimed  to  be  her  heirs- at- 
law.      The  testatrix  had  also  a  brother, 
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Thomas  Willock,  who,  in  1784,  left  LiveT- 
pool,  and  went  to  reside  in  Virginia,  in  the 
United  States ;  and  in  the  same  year  took 
the  oath  of  allegiance  as  a  citizen  of  the 
United  States ;  by  the  terms  of  which  oath 
he  renounced  and  abjured  his  allegiance  to 
any  other  state  or  government  whatsoever. 
In  1787  he  married  the  daughter  of  Farrer, 
an  American  citizen,  and  in  1787  had  issue^ 
by  her,  a  son  William,  who  was  the  father 
of  William  Willock,  who  claimed  to  be  the 
heir  of  the  testatrix.  In  1796  Thomas 
Willock  was  appointed  a  magistrate  for  the 
borough  of  Norfolk,  in  Virginia,  when  he 
again  took  the  oath  of  fidelity  and  the  oaths 
of  office.  He  also  voted  at  the  elections  of 
members  for  Congress,  and  became  owner 
of  registered  American  vessels,  and  resided 
in  the  United  States,  and  exercised  and  en- 
joyed all  the  rights  and  privileges  of  an 
American  citizen  up  to  his  death,  which 
took  place  in  1838.  He  left  two  sons 
surviving  him,  the  said  William  Willock  and 
also  a  younger  son,  James  Taylor  Wil- 
lock, who  also  claimed  to  be  heir-at-law  of 
the  testatrix.  William  Willock,  the  son  of 
Thomas,  resided  in  the  United  States,  and 
never  came  over  to  this  country,  and  died 
abroad,  leaving  his  eldest  son,  William  Wil- 
lock him  surviving ;  who,  for  the  purpose 
of  complying  with  the  provisions  of  the 
1 3  Geo.  3.  c.  21,  left  New  York  and  arrived 
in  England  in  June  1846.  On  the  8th  of 
November  1846  he  received  the  sacrament 
of  the  Lord's  Supper,  according  to  the 
usage  of  the  Church  of  England,  and  on 
the  21st  of  November  1846,  took  and  sub- 
scribed the  oaths,  and  made  and  subscribed 
the  declarations,  and,  at  the  same  time, 
produced  the  certificate  as  required  by  that 
act.  The  Master  reported  that  William  Wil- 
lock, the  grandson  of  Thomas  Willock,  the 
brother  of  the  testatrix,  was  such  heir-at- 
law. 

Two  separate  exceptions  were  taken  to 
the  Master's  report;  the  one  by  the  de- 
scendants of  the  testatrix's  sisters,  Elizabeth 
and  Alice,  and  the  other  by  James  Taylor 
Willock.  It  was  admitted,  that,  according 
to  the  pedigree,  William  Willock,  the  grand- 
son of  Thomas,  was  the  heir-at-law  of  the 
testatrix  ;  but  the  questions  raised  upon 
the  exceptions  were,  first,  whether  Thomas 
Willock,  by  his  own  acts,  coupled  with 
the  terms  of  the  after-mentioned  treaties  of 


1783  and  1794,  had  not  divested  himself 
of  the  character  of  a  natural-bom  subject 
before  the  birth  of  his  children ;  and,  se- 
condly, if  he  had  not,  whether  William 
Willock,  the  grandson,  had  sufiiciently  com- 
plied with  the  conditions  imposed  by  the 
13  Geo.  3.  c.  21. 

By  the  first  article  of  tbe  treaty  of  Sep- 
tember 1783,  between  Great  Britain  and 
the  United  States,  the  Crown  acknowledged 
the  United  States  to  be  free  and  indepen- 
dent, and  relinquished  all  claim  of  sove- 
reignty. 

By  the  treaty  of  the  19th  of  November 
1794,  between  Great  Britain  and  the  United 
,  States,  it  was  declared,  "  that  the  settlers 
and  traders  within  the  precincts  of  the  posts 
from  which  the  British  troops  were  to  be 
withdrawn  should  continue  to  enjoy  their 
property  of  every  kind,  and  be  at  liberty  to 
remain  there,  or  to  remove  their  effects,  and 
to  sell  or  retain  their  lands  and  property 
at  their  discretion;  that  such  of  them  as 
should  continue  to  reside  within  the  boun- 
dary line  should  not  be  compelled  to  become 
citizens  of  the  United  States,  or  to  take  any 
oath  of  allegiance  to  the  government  thereof, 
but  should  be  at  full  liberty  so  to  do,  if 
they  thought  proper;  and  should  declare 
their  election  within  one  year  after  the 
evacuation  aforesaid;  and  that  all  persons 
who  should  continue  there  after  the  expi- 
ration of  the  year,  without  having  declared 
their  intention  of  remaining  subjects  of  hi& 
British  Majesty,  should  be  considered  as 
having  elected  to  become  citizens  of  the 
States." 

By  the  statute  7  Anne,  c.  5,  after  reciting 
that  the  increase  of  people  was  a  means  of 
advancing  the  wealth  and  strength  of  a 
nation,  and  that  many  strangers  of  the  Pro- 
testant or  reformed  religion,  out  of  a  due 
consideration  of  the  happy  constitution  of 
the  government  of  this  realm,  would  be 
induced  to  transport  themselves  and  their 
estates  into  this  kingdom,  if  they  might  be 
made  partakers  of  the  advantages  and  pri* 
vileges  which  the  natural-bom  subjects 
thereof  did  enjoy,  it  was  enacted,  that  all 
persons,  born  out  of  the  ligeance  of  her 
Majesty,  her  heirs  or  successors,  who 
should  take  and  subscribe  the  oaths,  and 
make  the  declaration  in  the  said  act  and  in 
the  manner  therein  mentioned,  should  be 
deemed,   adjudged  and  taken  to  be  her 
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Majesty's  natural-born  subjects  of  this 
kingdom,  to  all  intents,  constructions,  and 
purposes,  as  if  they  and  every  of  them  had 
been  or  were  bom  within  this  kingdom. 
And  by  the  3rd  section  it  is  enacted,  "  that 
the  children  of  all  natural-bom  subjects, 
bom  out  of  the  ligeance  of  her  Majesty, 
her  heirs  and  successors,  shall  be  deemed, 
adjudged,  and  taken  to  be  natural-bora 
subjects  of  this  kingdom  to  all  intents,  con- 
stractions,  and  purposes  whatsoever." 

By  the  statute  4  Geo.  2.  c.  2,  reciting 
the  3rd  section  of  7  Anne,  c.  5,  and  reciting 
that  doubts  had  arisen  upon  the  construc- 
tion of  the  recited  clause,  it  is  declared 
and  enacted,  "  that  all  children,  born  out  of 
the  ligeance  of  the  Crown  of  England  or  of 
Great  Britain,  or  which  shall  hereafter  be 
bom  out  of  such  ligeance,  whose  fathers 
were  or  shall  be  natural-bom  subjects  of 
the  Crown  of  England,  or  of  Great  Britain, 
at  the  time  of  the  birth  of  such  children 
respectively,  shall  and  may  by  virtue  of  the 
aaid  recited  clause  and  of  this  present  act, 
be  adjudged  and  taken  to  be,  and  all  such 
children  are  hereby  declared  to  be  natural- 
bom  subjects  of  the  Crown  of  Great  firitain, 
to  all  intents,  constmctions,  and  purposes 
whatsoever. ''  By  section  2,  it  is  declared  and 
enacted,  *'  that  nothing  in  the  said  recited  act 
or  in  this  present  act  contained  did,  doth,  or 
shall  extend  to  make  any  children,  bom  or  to 
be  bom  out  of  the  ligeance  of  the  Crown,  to 
be  natuial-bom  subjects  of  the  Crown,  whose 
fathers*  at  the  time  of  the  birth  of  such  chil- 
dren respectively  were  or  shall  be  attainted 
of  high  treason,  by  judgment,  outlawry,  or 
otherwise,  &c.  or  whose  fathers  at  the  time 
of  the  birth  of  such  children  respectively, 
by  any  law  or  laws  made  in  this  kingdom, 
were  or  shall  be  liable  to  the  penalties  of 
high  treason  or  felony  in  case  of  their  retum- 
ing  into  this  kingdom  without  the  licence 
of  his  Majesty,  &c.  or  whose  fathers,  at  the 
time  of  the  birth  of  such  children  respec- 
tively, were  or  shall  be  in  the  actual  service 
of  any  foreign  prince  or  state  then  in  enmity 
with  the  Crown." 

By  the  statute  IS  Geo.  3.  c.  21,  recit- 
ing that  "divers  natural-bom  subjects  of 
Great  Britain  who  profess  and  exercise 
the  Protestant  religion,  through  various 
lawful  causes,  especially  for  the  better  carry- 
ing on  of  commerce,  have  been,  and  are 
obliged  to  reside  in  several  trading  cities 


and  other  foreign  places,  where  tliey  have 
contracted  marriages  and  brought  up  fami- 
lies," and  reciting  that  *Mt  is  equally  just 
and  expedient  that  the  kingdom  should 
not  be  deprived  of  such  subjects,  nor  lose 
the  benefit  of  the  wealth  that  they  have 
acquired ;  and  therefore  that  not  only  the 
children  of  such  natural-bora  subjects,  but 
their  children  also,  should  continue  under  the 
allegiance  of  his  Majesty,  and  be  entitled  to 
come  into  this  kingdom,  and  to  bring  hither 
and.  realize,  or  otherwise  employ  their 
capital,"  &c.,  it  is  enacted  "  that  all  per- 
sons bom,  or  who  hereafter  shall  be  bom 
out  of  the  ligeance  of  the  Crown  of  Eng- 
land, whose  fathers  were  or  shall  be  by 
virtue  of  the  statute  4  Geo.  2.  entitled  to 
all  the  rights  and  privileges  of  natural-born 
subjects  of  the  Crown  of  England,  shall  and 
may  be  adjudged  and  taken  to  be,  and  are 
hereby  declared  and  enacted  to  be  natural- 
born  subjects  of  the  Crown  of  Great  Britain, 
to  all  intents,  constructions,  and  purposes 
whatsoever,  as  if  he  and  they  had  been  and 
were  bom  in  this  kingdom."  By  the  2nd 
section  it  is  declared  "  that  the  provisoes, 
exceptions,  &c.  contained  in  the  4  Greo.  2. 
shall  not  be  considered  as  repealed  by  the 
present  act."  By  the  Srd  section  it  is 
enacted  that  the  benefits  given  to  any  per- 
son naturalized  by  the  act  were  not  to  take 
effect,  "  unless  such  person  shall  come  into 
this  realm  and  there  inhabit  and  reside, 
and  shall  take  and  subscribe  the  oaths,  and 
make,  repeat,  and  subscribe  the  declaration 
appointed  by  1  Geo.  1 .  in  such  manner  and 
form,  and  at  such  place  and  places,  as  are 
in  and  by  the  said  act  directed,  and  also 
receive  the  sacrament  of  the  Lord's  Supper 
according  to  the  usagp  of  the  Church  of  Eng- 
land, or  in  some  Protestant  or  reformed  con- 
gregation within  this  Kingdom  of  Great  Bri- 
tain, within  three  months  before  their  taking 
the  oaths  in  the  said  act  mentioned ;  and 
shall  at  the  time  and  place  of  taking  and 
subscribing  the  said  oaths,  and  of  the  mak- 
ing, repeating,  and  subscribing  the  said  de- 
claration, produce  a  certificate  signed  by  the 
person  administering  the  said  sacrament, 
and  attested  by  two  credible  witnesses,"  &c. 
By  the  4th  section  it  is  enacted  "  that  nt 
person  shall  be  enabled  hereby  to  defeat 
any  estate,  right,  or  interest,  which  upon 
the  last  day  of  this  session  shall  be  lawfully 
vested  in  any  other  person ;  or  to  claim  oi 
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demand  any  estate  or  interest  tvhich  shall 
hereafter  accrue,  unless  such  claim  or  demand 
be  made  within  five  years  next  after  the 
same  shall  accrue.*' 

By  the  statute  3  Jac.  1.  c.  4.  intituled, 
'  An  act  for  the  better  discovering  and 
repressing  of  Popish  recusants/  sections 
22.  and  23,  it  is  enacted,  '*  that  if  any  per- 
son or  persons  shall,  either  upon  the  seas 
or  beyond  the  seas,  or  in  any  other  place 
within  the  dominions  of  the  King's  Majesty, 
put  in  practice,  to  absolve,  persuade,  or 
withdraw  any  of  the  subjects  of  the  King's 
Majesty  from  their  natural  obedience  to  his 
Majesty,  or  to  reconcile  them  to  the  Pope 
or  See  of  Rome,  or  to  any  other  prince, 
state,  or  potentate,  that  then  every  such 
person,  their  procurers,  &c.  knowing  the 
same,  shall  be  to  all  intents  adjudged  trai- 
tors ;  and  being  thereof  lawfully  convicted, 
shall  have  judgment,  suffer  and  forfeit  as  in 
cases  of  high  treason."  "  And  if  any  such 
person  as  aforesaid  shall  be,  either  upon 
the  seas,  or  beyond  the  seas,  or  in  any  other 
place  within  the  dominions  of  the  King's 
Majesty,  willingly  absolved  or  withdrawn 
as  aforesaid,  or  willingly  reconciled,  or  shall 
promise  obedience  to  any  such  pretended 
authority,  prince,  state,  or  potentate  as 
aforesaid,  *  that  every  such  persqn  or  per- 
sons, their  procurers,  &c.,  shall  be  to  all 
intents  adjudged  traitors  ;  and  being  thereof 
lawfully  convicted  shall  have  judgment, 
suffer  and  forfeit  as  in  cases  of  high  treason." 

Mr,  Roll  and  Mr.  Roundell  Palmer,  in 
support  of  the  exceptions,  contended  first, 
that  a  person,  in  order  to  claim  the  benefits 
of  a  British  subject  under  the  statutes, 
must  have  shewn  by  his  acts  that  he  adhered 
to  his  allegiance ;  or  at  least  he  must  not 
have  repudiated  it.  Secondly,  that,  by  the 
terms  of  the  treaties  above  mentioned,  and 
by  his  own  acts,  T.  Willock  had  been  ab- 
solved from  his  allegiance  to  this  country 
before  the  birth  of  any  of  his  children,  and 
had  therefore  ceased  to  be  a  British  subject. 
Thirdly,  that,  if  not  so  absolved,  he  was,  at 
the  time  of  the  birth  of  his  children,  liable 
to  the  penalties  of  treason,  in  case  he  re- 
turned to  this  country  without  leave  of  the 
Crown ;  and  that  therefore  his  children 
were  within  the  exception  of  the  2nd  section 
of  the  4  Geo.  2.  c.  21  ;  and,  fourthly,  that 
if  not  discharged  from  the  obligations  of 
allegiance  by  fbrce  of  his  own  acts  and  the 


said  treaties,  he  had  still  forfeited  all  the 
benefits  of  a  British  subject — Doe  dem. 
Thomas  v.  Acklam  (1),  Doe  dem.  Sians- 
bury  V.  Arkwright  (2).  That  if  no  act  of 
the  father  (a  British-bom  subject  residing 
abroad)  nor  of  his  children,  born  out  of  the 
kingdom,  could  absolve  the  children  from 
the  obligation  of  allegiance,  this  consequence 
roust  follow,  that  an  act  of  the  parliament  of 
Qreat  Britain  could  make  a  natural-bom 
subject  of  anothet  state  to  become  a  British 
subject  against  his  will;  but  if  taken  in 
war  against  this  country,  could  he  upon  any 
principles  of  international  law  be  executed 
for  treason  ?  Though,  in  CaMn^s  case^S) 
it  is  said,  that  natural  allegiance  is  indefea- 
sible, yet  in  the  same  case  it  is  also  said 
that  there  are  three  incidents  to  a  subject 
born  ;  one  of  which  is,  that  the  parents  be 
under  the  actual  obedience  of  the  King; 
and  the  word  "  subject"  is  the  very  essence 
of  the  description  of  the  persons  intended 
to  be  benefited  by  the  statutes  of  the 
7  Ann.  c.  5,  4  Geo.  2.  c.  21,  and  13  Geo.  3. 
c.  21  ;  but  that  to  apply  the  doctrine  of 
indefeasible  allegiance  for  the  purpose  of 
giving  rights  to  a  person  who  has  abjured 
his  allegiance,  would  be  to  stultify  the 
law.  But  T.  Willock  was  not  only 
within  the  exception  of  the  4  Geo.  2. 
c.  21,  but  was  guilty  of  treason  within  the 
3  Jac.  1.  c.  4.  88.  22,  23.  in  promising 
"obedience  to  any  other  state,  prince>  or 
potentate."  And  by  his  abjuration  his 
blood  was  attainted  —  4  Black.  Com,  333. 
The  allegiance  of  W.  Willock,  the  father, 
was  due  by  birth  to  the  United  States ;  he 
never  was  in  this  country,  and  never  did 
any  act  entitling  him  to  be  called  a  British 
subject.  Lastly,  that  W.  Willock,  the  son, 
ought  to  bave  complied  with  the  require- 
ments of  the  3rd  section  of  the  13  Geo.  3. 
c.  21.  before  the  death  of  the  testatrix. 
At  her  death  the  inheritance  had  vested ; 
and  his  subsequent  acts  would  not  operate 
to  divest  it;  or  these  requirements  must 
have  been  satisfied  before  he  was  qualified 
to  make  his  claim ;  or  at  the  latest  within 
the  five  years  allowed  him  to  make  his 
claim. 

Mr.    Wood  and    Mr,   Rogers,  for  W. 
Willock,  in  support  of  the  report. — The  act 

(1)  2  B.  &  Cr.  779 ;  «.c.  2  Law  J.  Rep.  K.B.  129. 

(2)  5  Car.  &  Pay.  576. 
(Z)  7  Rep.  1. 
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of  the  13  Geo.  3.  c.  21,  under  which  W. 
Willock  claims,  contemplates  this  very  case 
of  the  grandfather  having  gone  ahroad  for 
the  puqK>ses  of  commerce,  and  the  father 
never  having  come  into  this  country.  The 
qualifications  imposed  by  the  3rd  section 
are  only  conditions  subsequent,  and  may 
be  performed  by  the  claimant  within  any 
reasonable  time— Co.  Liit,  209,  a,  'Condi- 
tion.' But  it  is  argued  that  T.  Willock 
was  absolved  from  his  allegiance  by  his 
own  acts.  In  Co,  Liit,  120,  a,  it  is  said, 
^^Nemo  palriam  exuere  nee  Ugeaniue  dehu 
<iMi  ^rare  possii ;"  and  in  Calvin* s  case^ 
"  Qttt  abjurat  regnum  non  abjurai  regem^ 
The  decision  in  Doe  v.  Ackiam  proceeded 
eotirely  upon  the  ground  of  the  treaty  of 
1783  having  absolved  all  the  then  citizens 
of  the  United  States  from  their  allegiance 
to  this  country-— Z)oe  d.  Auchtnutg  v.  Mvl- 
caster  (4) ;  but  T.  Willock  did  not  proceed 
there  until  1 784.  The  treaty  of  1 794  related 
only  to  British  subjects  residing  within  the 
"posts,"  and  did  not  apply  to  the  whole  of 
the  United  States.  The  enactments,  as  to 
abjuring  the  realm,  apply  to  an  entirely 
different  state  of  things.  The  stat.  3  Jac.  1. 
c.  4.  relates  only  to  Popish  recusants. 

Mr,  Walker  and  Mr.  Hardy,  for  James 
Taylor  Willock,  the  second  son  of  Thomas, 
adopted  the  argument  of  the  counsel  of  W. 
Willock,  so  far  as  related  to  the  character 
of  T.  Willock  as  a  British  subject;  but 
they  contended  that  W.  Willock,  the  grand- 
son, had  not  fulfilled  the  conditions  of  the 
3rd  section  of  the  13  Geo.  3.  c.  21,  and 
consequently  that  J.  T.  Willock  was  the 
heir  of  the  testatrix,  by  virtue  of  4  Geo.  2. 
c.  21. 

Mr.  RoU  replied. 

Dec.  11,  1847.— WiGRAM,  V.C.  (after 
stating  the  facts  of  the  case),  proceeded  as 
follows. — According  to  the  pedigree,  which 
is  not  disputed,  there  is  no  question  but 
that  the  Master's  finding  is  right.  But  a 
question  arises,  whether,  under  the  circum- 
stances of  the  case,  the  status  of  Thomas 
and  William  his  son  is  not  such  as  to  inca- 
pacitate William,  the  grandson,  from  taking 
lands  by  descent  from  the  testatrix.  The 
argument  in  that  view  was  founded  upon 

(4)  5  B.  &  C.  771 ;  S.C.  4  Uw  J.  Rep.  K.B.  311. 


the  two  treaties  of  this  country  with  the 
United  States  of  September  1783  and 
November  1794.  1  am  clear  that  there  is 
nothing  in  either  of  those  treaties  to  afiect 
the  right  of  William,  the  grandson.  The 
treaty  of  1783  empowered  British-born 
subjects  then  residing  in  America  to  become 
American  citizens.  It  did  not  empower 
British  subjects,  who  afterwards  should  go 
to  reside  there,  to  become  such  citizens. 
Doe  V.  Mulcaster  is  a  case  in  point.  T. 
Willock  never  was  in  America  till  1784,  and 
therefore  he  was  not  a  subject  of  the  treaty 
of  1783.  The  treaty  of  1794  was  in  the 
nature  of  a  local  act,  and  T.  Willock  did 
not  reside  in  the  locality.  The  correctness, 
therefore,  of  the  Master's  decision  must 
depend  upon  the  statute  7  Anne,  c.  5, 
4  Geo.  2.  c.  21,  13  Geo.  3.  c.  21,  and 

3  Jac.  1.  c.  4-.  T.  Willock  went  to  America 
in  1784,  and  his  son  and  grandson  were 
bom  there.  The  son,  therefore,  not  being 
bom  within  the  king's  allegiance,  his  capa- 
city must  depend  upon  the  7  Anne,  c.  5.  and 

4  Geo.  2.  By  the  3rd  section  of  the  former 
statute  it  is  declared,  that  the  children  of 
all  natural-bora  subjects,  bora  out  of  the 
ligeance  of  her  Majesty,  her  heirs  and  suc- 
cessors, shall  be  deemed,  adjudged  and  taken 
to  be  natural-born  subjects  to  all  intents, 
constmctions  and  purposes  whatsoever." 
The  statute  4  Geo.  2.  c.  21,  explaining  that 
of  Anne,  requires  that  the  fathers  of  such 
children  shall  beT  natural-bora  subjects  at 
the  times  of  the  birth  of  such  children 
respectively.  The  only  question  up  to  this 
point  of  the  case  would  be,  whether,  in  1788, 
at  the  time  of  the  birth  of  William  the  son, 
Thomas  had  ceased  to  be  a  natural-bora 
subject  of  Grreat  Britain. 

From  the  words  of  the  13  Geo.  3.  c.  21, 
it  is  clear  that  the  capacity  of  William, 
the  grandson,  to  inherit,  depends  upon  tlie 
question,  whether  William,  the  son,  at  the 
time  of  his  birth,  was  entitled  to  the  rights 
and  privileges  of  a  natural-born  subject,  by 
virtue  of  the  statutes  7  Ann.  and  4  Geo.  2. 
The  inquiry  as  to  the  capacity  of  William, 
the  grandson,  must  be  answered  by  trans- 
ferring the  inquiry  to  the  capacity  of  Wil- 
liam, the  son,  under  those  statutes. 

The  first  question  arises  as  to  the  dis- 
qualifications expressed  in  the  second  sec- 
tion of  4  Geo.  2.  c.  21.  Those  disquali- 
fications are  these :    they,  extend,  first  to 
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children  **  whose  fathers,  at  the  time  of  their 
birth,  were  or  should  be  attainted  of  high 
treason  by  judgment,  outlawry,  or  other- 
wise ;" — secondly,  to  children  whose  fathers, 
at  the  time  of  their  birth,  were  or  should  be 
liable  to  the  penalties  of  high  treason  or 
felony,  in  case  of  their  returning  to  this 
kingdom,  without  the  licence  of  the  Crown; 
and,  thirdly,  to  children  whose  &thers,  at 
the  time  of  their  birth,  were  or  should  be 
in  the  actual  service  of  any  foreign  prince 
or  state  in  enmity  with  the  Crown.  The 
first  and  third  disqualifications  give  rise  to 
no  question ;  for  no  such  attainder  or  foreign 
service  has  been  shewn  in  this  case.  With 
respect  to  the  second  disqualification,  I 
think  it  was  well  argued  on  the  part  of  the 
grandson,  that  the  words  of  the  2nd 
section,  as  to  returning  into  the  kingdom 
without  licence,  clearly  point  to  a  well- 
known  class  of  offences ;  and  the  fact,  that 
such  a  distinct  class  of  offences  did  exist, 
and  subject  the  offenders  to  the  penalties 
of  treason  or  felony,  is  a  sufficient  reason, 
in  my  opinion,  to  induce  any  court  of  jus- 
tice to  restrain  the  words  of  the  statute 
within  those  limits.  No  construction  of  a 
statute  could  be  more  improbable,  than 
one  which  requires  a  court  of  justice  to 
determine,  incidentally,  that  a  person  was 
actually  guilty  of  treason  or  felony  in  the 
absence  of  that  party.  An  argument, 
however,  of  another  kind  was  resorted  to : 
it  was  said,  that  Thom^,  in  the  circum- 
stances found  by  the  Master,  had  abjured 
his  allegiance,  and,  before  the  birth  of  Wil- 
liam, his  son,  had  become  by  his  own  act 
an  American  citizen,  and  had  ceased  alto- 
gether to  be  a  British  subject.  After  giving 
this  argument  the  fullest  consideration,  I 
think  that  it  is  fallacious.  The  privileges 
conferred  by  the  statutes  in  question  upon 
the  children  of  subjects,  bom  out  of  the 
king's  allegiance,  are  the  privileges  of  the 
children,  and  not  of  the  fathers,  and  are 
conferred  upon  the  children  for  the  benefit 
of  the  State  itself;  though  I  do  not  say  that 
if  the  parents  are  disqualified  by  their  own 
act,  the  children  may  not  lose  the  privileges 
conferred  upon  them  by  these  statutes ;  but 
the  parent  may  do  acts  short  of  this,  sub- 
jecting himself  to  penalties  or  forfeiture; 
and  if  the  question  is,  whether,  by  the  act 
of  the  father  the  child  shall  lose  his  pri- 
vileges, it  is  not  enough  to  shew  that  the 


father  has  done  an  act  which  may  possibly 
have  a  given  effect.  It  must  be  shewn 
that  the  acts  of  the  father  actually  had  that 
effect  which  the  argument  ascribes  to  them ; 
and  without  that,  the  right  of  the  children 
will  be  unaffected  by  the  acts  of  the  father. 
Nothing  is  more  certain  than  that  natural- 
bom  subjects  cannot  get  rid  of  their  allegi- 
ance by  any  such  acts  as  the  Master  has  found 
to  have  been  done  by  Thomas.  I  do  not  deny 
that  Thomas  may  have  subjected  himself 
to  pains  and  penaities ;  but  ihe  question  is 
upon  the  rights  and  privileges  of  the  chil- 
dren ;  and  whilst  the  obligation  of  allegi- 
ance remains  upon  the  father,  the  rights  and 
privileges  of  the  children  will  not  be  affected 
by  the  acts  relied  upon.  I  am  not  now 
called  upon  to  say  how  far  the  acts  of  the 
legislature  of  this  country  can  make  a  man, 
bom  out  of  the  allegiance,  a  subject  against 
his  will.  AH  I  am  called  upon  to  decide 
is,  that  a  man  entitled  under  the  statutes  in 
question  to  such  rights,  cannot  be  deprived 
of  them  by  such  acts  of  his  father  as  have 
been  relied  upon.  The  statute  of  8  Jac.  1. 
c.  4.  ss.  22.  and  23,  no  doubt  creates  an 
offence ;  but  in  the  absence  of  attainder, 
judgment,  or  outlawry,  the  case  falls  under 
the  foregoing  observations.  This  appears 
to  me  to  dispose  of  the  question  as  between 
the  descendant  of  the  testatrix's  sisters  and 
William  the  grandson.  But  it  was  con- 
tended on  the  part  of  J.  T.  Willock,  that 
he  was  to  be  preferred  to  the  grandson,  on 
the  ground  that  the  latter  had  not  qualified 
himself  by  receiving  the  sacrament,  taking 
the  oaths,  and  subscribing  the  declarations 
within  the  five  years,  as  prescribed  by  the 
statute.  These  acts  were  not  done  within 
the  five  years;  but  it  does  appear  to  me 
impossible  to  read  that  act  and  not  to  see 
that  some  reasonable  time  must  be  allowed 
before  the  party  is  required  to  do  these  acts. 
It  certainly  is  not  meant  that  the  party 
should  do  them  before  the  title  has  accraed 
by  the  death  of  the  ancestor.  It  is  within 
the  reasoning  of  Lord  Coke,  that  where  a 
party  is  entitled  to  certain  rights,  he  has 
time  allowed  him  to  do  the  requisite  acts  to 
perfect  his  title.  I  am  of  opinion,  therefore, 
that  the  Master  was  right  in  his  conclusion. 
The  exceptions  must  be  overruled,  with 
costs. 
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CURLING  V.  FLIGHT. 


Vendor  and  Purchaser — Tiih^  Evidence 
of-^Mining  Shares — Cast^Book  Principle* 

The  plaintiff  sold  by  auction  shares  in 
certain  mines,  worked  on  the  cost-book  prin^ 
ciple,  and  which  were  described  in  the  par- 
liculars  of  sale,  as  **  important  mining  shares f 
paying  large  dividends,"  "  Lot  1.  One 
half  share  in  the  T.  mine,''  ^c.  The 
plaintiff  filed  his  bill  for  specific  perform^ 
ance,  insisting  that,  by  the  custom  of  trans* 
ferring  shares  in  such  mines,  he  was  only 
bound  to  produce,  as  evidence  of  his  title, 
the  certificate  of  an  entry  of  his  name  in  the 
cosl'book,  as  the  owner  of  such  shares.  Upon 
exceptions  to  the  Master's  report  of  a  good 
tide,  it  was  held  that  the  vendor  having  pro- 
fessed, by  the  particulars  of  sale,  to  contract 
to  sell  "  shares  of  a  mine"  was  bound  to 
shew  the  title  of  himself  and  his  co-adven- 
turers  in  the  mine  itself. 

The  plaintiff,  as  the  executor  of  D.  Cur- 
ling, deceased,  put  up  for  sale  by  auction 
certain  mining  shares  or  interests  of  his 
testator,  which  in  the  printed  particulars  of 
sale  were  described  as  follows : — "  Import- 
ant mining  shares,  paying  large  dividends." 
"  Lot  1.  One  half  share  in  the  Tresavean 
mine,  in  the  district  of  G,  county  of  Corn- 
wall." "  Lot  7.  One  share  in  the  Wheal 
Jewel  Copper  Mine  in  G.  aforesaid."  "  Lot 
8.  One  share  in  ditto."  *'  Lot  10.  Three 
fourth  parts  of  a  share  in  East  Wheal 
Crofty  Mine."  "  Lot  13.  One  share  in 
Botallack  Tin  and  Copper  Mine  near  Land's 
End."  **  Lot  24.  One  share  in  the  Gogi- 
nan  Lead  Mine  near  Aberystwith.**  "  Lot 
25.  Ditto."  "  Lot  31 .  Five  parts  or  shares 
in  Stray  Park  and  Cranbome  Yean  Copper 
Mines."  Then  followed  the  usual  condi- 
tions of  sale. 

The  defendant  attended  the  sale  and 
became  the  purchaser  of  the  above-men- 
tioned lots,  and  signed  the  memorandum 
and  paid  his  deposit.  A  few  days  after  the 
sale,  the  auctioneer  wrote  to  the  defendant 
as  follows : — **  Sir,  according  to  the  condi- 
tions of  sale  of  the  mining  shares,  you  are 
to  prepare  a  stamped  transfer  of  the  shares 
purchased  by  you,  which  will  be  executed 
by  W.  Curling  as  the  executor,  &c.,  at  the 


time  of  receiving  the  balance  of  the  pur- 
chase-money, when  he  will  sign  orders  to 
the  pursers  of  the  several  mines  to  transfer 
the  same  into  your  name,  which  orders  you 
will  also  have  the  goodness  to  prepare." 
To  this  letter,  the  defendant's  solicitor  re- 
plied, after  referring  to  the  particulars  of 
sale,  "  I  shall  feel  much  obliged  by  your 
desiring  the  vendor  to  furnish  me  with  an 
abstract  or  abstracts  of  his  title  to  the  lots 
so  purchased  by  my  client,  at  his  earliest 
convenience ;"  and  subsequently,  the  defen- 
dant's solicitor  communicated  to  the  plain- 
tiff's solicitor  an  opinion  of  the  defendant's 
counsel  of  the  title  which  ought  to  be 
deduced  to  the  said  shares;  which  was, 
in  part,  as  follows :—"  What  is  requisite, 
generally  speaking,  is  a  careful  abstract 
of  the  deeds  or  other  constitution,  in  each 
case,  of  the  mine  or  company,  and  of 
the  title  to  or  interest  in  the  mine  itself; 
with  a  correct  statement  of  what  has  been 
paid  on  each  share,  and  what  liability  there 
was  on  each,  and  a  regular  title  to  the  share 
itself  from  its  origin ;  in  fact,  the  ordinary 
title  to  a  share  of  an  estate,  combined  with 
a  quasi  company  or  partnership,  bringing 
the  title  down  to  and  shewing  it  well  vested 
in  the  vendor ;  and  these  things  the  vendor 
is  bound  to  furnish."  The  plaintiff  declined 
to  furnish  such  abstract,  as  unusual,  and  in- 
sisted that  he  was  only  bound  to  shew  by 
the  certificate  of  the  pursers  of  the  respec- 
tive mines  that  his  testator's  name  was  duly 
registered  in  the  respective  "cost-books" 
as  the  owner  of  such  shares.  The  defen- 
dant refusing  to  complete,  the  plaintiff  filed 
his  bill  for  specific  performance  of  the  con- 
tract. The  bill  alleged,  that  the  testator 
was,  at  the  time  of  his  death,  entitled  to 
certain  shares  in  divers  mines  and  mining 
concerns  in  Cornwall  and  Wales ;  that  such 
mines  and  mining  concerns  had  been,  and 
still  were,  worked  and  managed  by  the 
several  shareholders  or  partners  therein  re- 
spectively in  the  nature  of  joint-stock  part- 
nerships ;  and  that  the  profits  derived  from 
the  carrying  on  and  working  the  said  mining 
concerns  and  mines  were  divided  among  the 
several  partners  and  shareholders  therein 
respectively,  in  proportion  to  the  number  of 
shares  held  by  them  respectively ;  and  that 
in  each  of  the  said  mining  concerns  and 
partnerships,' it  had  been  and  was  the  long 
established   and    well-known  custom   and 
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practice  to  keep  a  certain  book,  called  "  the 
Cost-Book,"  in  which  book  the  names  of, 
and  numbers  of  shares  held  by,  the  several 
shareholders  or  partners  in  the  said  mining 
concern  were  entered  and  registered  by  the 
purser  or  book-keeper  of  the  said  mining 
concern,  and  the  profits  of  each  of  the  said 
concerns  were  divided  among  the  share- 
holders or  partners,  in  accordance  with  the 
aforesaid  entries  in  such  cost-books  respec-> 
lively ;  and  that  die  aforesaid  entries  in  such 
cost-book  and  certificates  thereof,  by  such 
pursers  or  book-keepers,  have  been  and  are 
commonly  treated  as  the  evidence  of  title  of 
such  shareholders  or  partners  to  the  shares 
and  interest  of  such  shareholders  or  partners 
in  the  said  several  concerns ;  and  that  upon 
the  sale  or  transfer  of  shares  in  the  said 
mining  concerns  it  has  been  and  is  the  well- 
established,  well-known,  and  usual  custom 
and  practice,  that  the  name  of  the  purchaser 
or  transferee  of  such  shares  is  entered  and 
registered  in  such  cost-book,  by  such  pur- 
sers, in  the  place  of  the  name  of  the  vendor 
or  transferor;  and  upon  such  entry  and 
registration  being  so  made,  the  right,  title, 
and  interest  of  such  purchaser  or  trans- 
feree to  the  shares  so  entered  and  regis^ 
tered  in  his  name  in  the  said  cost-books, 
and  to  all  the  rights,  profits,  and  interest 
connected  with  or  belonging  to  such  shares, 
had  been  and  were  now  universally  con- 
sidered to  be  complete,  and  to  be  effectually 
vested  in  such  purchaser  or  transferee ;  and 
that  such  shares  and  interests  in  such  min- 
ing concerns  as  aforesaid,  and  the  nature 
and  properties  thereof,  had  for  many  years 
been  and  were  now  well  known  and  under- 
stood ;  and  that  the  manner  in  which  the 
title  thereto  was  shewn  and  evidenced,  and 
the  manner  in  which  the  same  shares  were 
transferred,  were  also  well  known  and  un- 
derstood, and  partifsularly  to  all  persons 
purchasers  of  or  interested  in  such  mining 
concerns ;  and  that  the  whole  of  the  estate, 
property,  and  effects  of  and  belonging  to 
the  said  mining  concerns  formed  the  joint- 
stock  of  the  partnerships  which  were  so 
carried  on  therein,  and  was  devoted  and 
applicable  to  the  business  of  the  said  several 
partnerships,  and  was  considered  to  be  per- 
sonal estate.  The  bill  then  submitted  that 
the  plaintiff  had  shewn  a  good  title,  and 
prayed  specific  performance  of  the  contract. 
The  usual  reference  was  made  to  the  Mas- 


ter as  to  whether  a  good  title  had  been  shewn 
to  the  lots  in  question ;  and,  if  so,  when 
that  title  was  first  shewn.  The  Master,  by 
his  report,  after  stating  the  correspondence 
between  the  parties,  before  mentioned,  on 
the  subject  of  the  title,  found  that  the  said 
mines  in  the  county  of  Cornwall  and  Wales 
were  managed  and  conducted  on  the  cost- 
book  principle  in  the  manner  in  the  bill 
stated  ;  and  that  the  interests  of  the  share- 
holders were  transferred  in  the  manner 
therein  stated ;  and  that  the  agent  of  the 
plaintiff  had  caused  extracts  from  the  books 
of  the  pursers  of  the  said  several  mines, 
certifying  the  rights  and  interests  of  the 
testator  therein  respectively,  to  be  delivered 
to  the  defendant ;  and  had  also  procured 
from  such  pursers  extracts  from  the  said 
several  cost-books  kept  as  registers  of  the 
shares  in  the  said  mining  concerns  respec- 
tively, shewing  that  at  the  time  of  hb 
death  the  testator^s  name  stood  re^stered 
in  such  books  as  the  proprietor  of  the  shares 
agreed  to  be  purchased  by  the  defendant. 
The  Master's  report  then  proceeded  : — **  I 
do  not  find  that  the  sufiiciency  of  such  title 
is  doubted  or  disputed,  if  legally  and  fully 
verified  and  proved ;  but  the  defendant  con- 
tends, that  that  cannot  be  done  without  the 
documents,  referred  to  in  proof  thereof,  are 
produced  and  abstracted  for  the  purchaser, 
and  lefl  with  him  to  manifest  his  title,  as 
is  usually  done  in  the  sale  and  transfer  of 
other  hereditaments ;  which  pr($duction,  &c. 
the  vendor  in  this  case  denies  to  be  usual 
or  necessary,  for  the  reasons  stated ;  and 
these  reasons  I  submit  to  the  Court,  &c« ; 
but  I  am  of  opinion  that  the  several  certifi.- 
cates  and  other  documents,  stated  in  the 
state  of  facts  of  the  plaintiff,  fully  shew  that 
a  good  title  can  be  made  to  the  lots  in 
question  and  to  each  of  them;  and  that 
such  good  title  was  first  shewn  before  the 
filing  of  the  bill."  To  this  report  the  de- 
fendant excepted  in  all  the  substantial  find- 
ings. 

Mr,  Romilly  and  Mr.  Rogers^  for  the 
exceptions. — The  entries  in  the  cost-book 
may  be  good  evidence  as  between  the 
partners  themselves,  but  not  as  againat 
strangers.  A  share  in  a  mine  is  a  real 
interest  —  Boyce  v.  Green  (1),  cited  in 
1   Sugd.   Vend,  and  Pur.    158,   10th  ed. 

(1)  Battj»  608. 
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Such  entries  would  give  the  defendant  no 
right  to  the  minerals  below  the  sarface,  but 
only  a  right  to  receive  a  share  of  the  pro- 
duce of  the  ore  after  it  ^as  raised  and  sold— 
Vice  V.  Lady  Anson  {2).  The  defendant 
has  a  right  to  have  a  title  deduced  to  the 
thing  sold,  whether  it  be  a  freehold  or  a 
chattel  interest ;  otherwise  he  might  be 
evicted  by  a  superior  title  the  day  after  the 
payment  of  his  purchase-money.  The  cus- 
tom alleged  will  not  bind  the  defendant, 
except  the  plaintiff  have  expressed  in  the 
particulars  of  sale  that  he  was  selling  ac- 
cording to  such  custom.  The  defendant 
has  a  right  also  to  call  for  the  deed  of  con- 
stitution of  the  partnership,  in  order  to  see 
whether  the  requisitions  therein  have  been 
complied  with. 

Mr.  Wood  and  Mr,  TiHotson^  in  support 
of  the  Master's  finding,  contended  that  the 
subject  of  the  contract  of  sale  was,  a  share 
in  a  mining  adventure  or  partnership,  giving 
a  right  to  a  dividend  on  the  profits,  but  no 
right  to  the  land  itself;  that  the  custom 
alleged,  coupled  with  the  particular^  of  sale, 
shewed  that  this  was  the  contract ;  that  the 
cost-book  principle  was  recognized  as  a 
well-known  custom  in  the  stat.  7  &  8  Vict, 
c.  110.  s.  63.  If  a  man  should  sell  a  share 
in  a  brewery,  he  would  not  be  bound  to 
shew  a  title  to  every  public  house  which 
might  form  part  of  the  partnership  assets. 
The  following  cases  were  cited  to  shew  that 
there  might  be  an  interest  in  profits  distinct 
from  the  land : — 

Pickering  v.  Appleby ^  Com.  Rep.  354. 
¥or9ler  v.  Hale,  5  Yes.  308. 
BUgh  V.  Brent,  2  You.  &  Coll.  Ex. 
(N.s.)  268  ;  s.  c.  6  Law  J.  Rep.  Ex. 
£q.  58. 
Bradley  v.  Holdsworth,  3  Mee.  &  Wels. 
422;  8.  c.  7  Law   J.    Rep.  (n.s.) 
Exch.  153. 
Tredfifen  v.  Bourne,  6  Mee.  &  Wels. 
461  ;  s.  c.   9   Law  J.   Rep.  (n.s.) 
Exch.  290. 
Thompson  v.   Thompson,  1  Coll.  381 ; 
s.  c.  14  Law  J.  Rep.  (n.s.)  Chanc. 
455. 
March    v.    the    Attorney    General,    5 
Beav.   433;  s.  c.   12  Law  J.  Rep. 
(n.s.)  Chanc.  31. 

(2)  7  B.  &  C.  409;  ».  c.  6  Law  J.  Rep.  K.B,  24. 
New  Series,  XVII.— Chanc. 


Sparling  v.  Parker,  16  Law  J.  Rep. 

(n.s.)  Chanc.  57. 
Hilton  V.  Giraud,  Ibid.  285. 

Dec.  1 7.— WiGR  AM,  V.  Ci— The  bill  in  this 
case  alleged,  that  by  a  certain  custom  well 
known  in  mining  districts,  the  names  of  the 
owners  of  shares  in  mines  were  registered  in 
a  book,  kept  by  the  managing  adventurers, 
and  called  the  ''  cost-book,'*  and  that,  in 
buying  and  selling  shares,  no  other  evidence 
of  the  vendor's  title  was  required,  as  be« 
tween  him  and  the  purchaser,  except  this 
acknowledgment  of  his  title  as  such  owner 
in  the  cost-book.  The  bill  prays  a  specific 
performance  of  the  agreement  upon  that 
principle.  The  defendant's  answer  insists 
that  he  was  entitled  to  call  upon  the  plaintiff 
to  make  out  a  title  in  the  usual  way,  and 
the  answer  being  filed,  a  motion  was  made 
by  the  plaintiff  for  a  reference  to  the  Master 
to  inquire  whether  a  good  title  could  be 
made.  No  other  question  was  in  issue  be- 
tween the  parties  except  the  question  of 
title. 

It  was  axgued,  upon  the  motion,  that 
there  ought  to  be  a  special  direction  in  the 
decree  as  to  the  mode  of  making  out  the 
title.  No  suggestion,  however,  was  made 
in  the  ailment  as  to  any  equivocation  or 
ambiguity  in  the  terms  of  the  contract,  as 
to  the  subject-matter  thereof.  I  therefore 
made  the  reference,  but  declined  giving  any 
special  directions  as  to  the  title.  The  order 
directed  the  Master  to  inquire  and  state 
whether  a  good  ti^e  could  be  made  to  the 
lots  which  had  been  sold  to  the  defendant, 
according  to  the  contract  in  the  pleadings 
mentioned;  and  in  case  the  Master  found 
that  a  good  title  could  be  made,  then  be 
was  to  state  at  what  time  such  title'  had 
been  first  shewn.  Before  the  Master  the 
vendor  insisted  that  he  was  not  bound  to 
give  any  evidence  of  title,  except  the  pro- 
duction of  the  cost-books;  and  he  shewed 
the  assignments  which  had  been  made  to 
D.  Curling,  the  testator,  which  entitled 
him,  in  fact,  to  have  his  name  put  upon  the 
cost-book, — in  fact,  being  nothing  more  than 
the  entry  in  that  book ;  and  insisting  that 
such  entry  was  the  lawful  entry  as  between 
himself  and  the  persons  under  whom  he 
acquired  title.  The  Master  made  his  report 
in  favour  of  the  title,  and  to  this  report, 
which   was  of   a  special   nature,    several 
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objeetions  were  taken ;  the  principal  one 
raising  the  general  question,  whether  a 
sufficient  title  was  shewn  or  not,  nothing 
being  shewn  except  the  cost- book,  and  a 
document  which  authorized  '*  the  insertion 
of  the  plaintiff's  name  in  lieu  of  that  of  the 
person  who  was  there  before."  The  evi- 
dence appears  to  me  to  shew,  that  as  between 
the  different  adventurers  in  the  mine,  all 
of  whose  names  were  or  ought  to  be  regis- 
tered in  the  cost- book,  the  entry  of  the 
names  in  such  book  was  sufficient  primd 
facie  evidence  of  the  rights  of  the  parties, 
whose  names  were  so  entered,  to  share  in 
the  profits  of  the  mining  adventure ;  but  that 
as  between  the  body  of  the  adventurers  on 
the  one  side,  and  strangers,  who  might  pos- 
sibly claim  adversely  to  the  body  of  adven- 
turers, on  the  other,  the  cost-book  was  not 
evidence  for  any  purpose  whatever.  The 
question,  therefore,  which  the  exception 
raised  was,  whether  the  defendant  was  bound 
to  accept  a  title,  which  at  the  utmost  only 
shewed  that  he  was  entitled  to  certain  shares 
as  between  himself  and  the  present  posses- 
sors of  and  adventurers  in  the  mine ;  but  it 
left  untouched  the  question,  whether  he  and 
those  possessors  of  and  adventurers  in  the 
mine  had  any  title  to  the  mine  itself,  of 
which  the  plaintiff  had  contracted  to  sell 
certain  shares  to  the  defendant.  It  is  with 
reference  to  this  that  I  refer  to  the  terms  of 
the  agreement.  If  they  import  that  the 
vendor  was  merely  to  retire  from  the  adven- 
ture, and  give  the  purchaser  such  place  as 
he  might  have  occupied  on  the  cost-book 
as  the  holder  of  shares,  as  between  himself 
and  the  other  shareholders  (with  or  without 
title  as  regarded  third  persons),  that  might 
possibly  entitle  the  plaintiff  to  what  he 
now  insists 'Upon  by  the  bill.  But  if  the 
contract  was  not  so  limited, — if,  according 
to  its  true  import  the  vendor  agreed  to 
sell  shares  in  the  mining  adventure, — I 
cannot  understand  upon  what  principle 
the  Court  is  asked  to  decide  that  the  vendor 
is  not  bound  to  tell  the  purchaser  what 
his  interest  was  in  the  mine,  the  shares  of 
which  he  was  entitled  to  sell.  The  argu- 
ment might  be  carried  to  this  length, 
namely,  that  the  purchaser  has  no  right  to 
inquire  whether  the  interest  in  the  joint 
adventure  of  the  mine  was  leasehold  or 
freehold,  or  was  worked  by  licence  or  by 
trespass,  or  what,  if  any,  was  the  title  which 


the  adventurers  might  have  acquired  by 
such  trespass  or  otherwise.  If  the  vendor 
had  stated  in  the  particulars  of  sale  that  he 
had,  by  purchase,  acquired  a  title  to  all  the 
shares  in  the  mine,  and  had  offered  to  sell 
all  the  shares  in  the  mine,  (that  is,  in  effect, 
the  mine  itself,)  I  cannot  think  that  the 
Court  would  admit  the  proposition,  that 
the  vendor  had  nothing  to  do  with  the 
question  of  title,  but  to  shew  his  own  name 
lawfully  inscribed  ih  the  cost^book,  shewing 
that  as  between  himself  and  former  share- 
holders he  was  the  sole  owner  of  the  mine. 
If  the  arguments  of  the  vendor  were  well 
founded,  the  purchaser,  having  paid  his 
money  to-day,  might  be  evicted  to-morrow, 
without  having  any  cause  of  complaint  that 
he  had  not  got  all  .to  which  his  contract 
entitled  him.  I  do  not  say  that  such  contract 
might  not  be  made;  but  that  is  not  the 
contract  in  this  case  :  the  subject  of  the  con- 
tract is,  according  to  the  particulars  of  sale, 
'*  shares  in  a  mine,"  and  not  such  interest, 
if  any,  as  the  plaintiff  might  have  in  it. 

Such  being,  in  my  opinion,  the  con- 
struction of  the  contract,  the  question  pro- 
perly arose  upon  the  exceptions  as  to  the 
title.  It  was  said,  however,  that  incon- 
venient consequences,  leading  to  absurdity, 
might  follow,  if  the  Court  once  held  that 
the  cost-book  was  not .  conclusive  evidence 
upon  the  question  of  title ;  that  it  was  in 
effect  deciding  that  the  vendor  of  a  share  in 
a  '*  going"  partnership  was  bound  to  make 
out  a  marketable  title  to  every  article  con- 
stituting partnership  assets.  To  shew  the 
absurdity  of  such  a  conclusion,  it  was  said, 
that,  if  a  partner  in  a  brewery,  with  the 
consent  of  his  co-partners,  on  retiring  from 
the  concern,  were  to  sell  his  shares  eo 
nomine  to  a  third  person,  the  purchaser 
might  require  that  a  marketable  tiUe  should 
be  shewn  to  every  part  of  the  partnership 
premises,  including  every  public-house 
which  the  concern  might  hold  as  part  of  its 
stock*  Now,  I  do  not  mean  to  decide  any 
such  point.  The  title  which  a  purchaser 
may  require  must  vary  with  the  subject- 
matter  and  the  terms  of  the  particular 
contract.  The  partners  in  a  brewery  might 
very  well  agree  amongst  themselves  to 
purchase  as  part  of  their  stock,  property 
the  title  to  which  was  known  not  to  be 
marketable ;  or  they  might  acquire  such 
property  by  a  bad  debt  or  otherwise  ;  and 


MICHAELMAS  TERM,  1847. 


83 


it  might  well  be  that  a  purchaser  of  a  share 
eo  nomine  of  a  retiring^  partner  in  a  concern 
night,  in  the  absence  of  special  circum- 
stances, be  bound  to  take  such  title  as  his 
vendor  had.  But  that,  if  admitted,  -would 
not  excuse  the  vendor  from  shewing,  beyond 
the  question  of  his  own  right  to  a  given 
share  in  the  concern,  what  the  title  of  the 
partnership  was  in  the  aggregate  concern. 
Suppose  the  partnership  to  have  known 
that  they  had  no  title,  and  that  the  pur- 
chaser could  prove  that  such  was  the  case, 
would  the  Court  in  that  case  compel  him 
to  complete  his  contract  ?  I  do  not  decide 
the  extent  to  which  a  purchaser,  buying  a 
share  in  a  "going"  mine,  could  compel 
the  vendor  to  make  out  the  title  :  all  that 
I  decide  is,  that  a  vendor  could  not  simply 
refuse  to  give  any  account  of  the  title  of 
himself  and  his  co^adventurers  to  the  mine 
the  shares  of  which  he  contracted  to  sell. 

Exceptions  allowed. 


N0V.'^*,5.}       *00D  P.  ROWCLIFFE. 

CofUract — Specific  Chattels — Protection 
injunction — Decree^  Form  of. 

A.  being  in  possession  of  furniture  belong^ 
inp  to  the  plaintiffs  contracted  to  assign  it 
to  By  who  advertised  it  for  sale.  The  plain^ 
tiff  obtained  an  injunction  to  restrain  the 
iale  of  it;  and  the  bill  was  retained  for  a 
twelvemonth^  with  liberty  for  the  plaintiff  to 
bring  an  action  of  trover. 

Such  a  decree  should  contain  directions 
respecting  the  bill,  in  case  the  plaintiff 
should  not  bring  any  action. 

The  right  to  be  protected  in  the  use  or 
enjoyment  of  property ,  in  specie,  is  not  eon" 
fined  to  articles  possessing  some  peculiar  or 
intrinsic  value. 

This  bill  was  filed  by  J.  W.  Wood  against 
Oeorge  Rowcliffe,  Elizabeth  Wright,  and 
Robertson  Buchanan.  A  demurrer  was 
put  in  by  Rowcliffe,  which  was  overruled 
by  Vice  Chancellor  Wigram,  on  the  19th  of 
January  1844. 

The  statements  in  the  bill,  and  the  judg- 
ment of  the  Vice  Chancellor,  will  be  found 
reported  in  13  Law  J,  Rep,  (n.s.)  Chanc. 
293. 


The  bill  had  been  subsequently  amend- 
ed. 

The  case  made  by  the  bill  was,  that  the 
plaintiff  lent  to  a  Mr.  Knight  a  sum  of 
money,  of  which  the  plaintiff  was  a  trustee, 
and  in  which  Mrs.  Knight  was  beneficially 
interested,  and  that  as  a  security,  a  judg- 
ment was  entered  up  against  him.  The 
money  not  having  been  paid,  execution 
issued  upon  the  judgment,  under  which  the 
furniture  of  Mr.  Knight  was  taken,  and  was 
bought  by  the  plaintiff,  and  a  bill  of  sale 
was  executed  to  him  by  the  sheriff.  He 
put  the  defendant  Elizabeth  Wright,  who 
was  the  sister  of  Mr.  Knight's  wife,  into  the 
possession  of  the  furniture,  and  she  and 
Mr.  Knight  and  his  family  continued  to 
have  the  use  of  the  furniture.  The  plaintiff 
went  abroad  in  May  1841,  and  returned  in 
May  1843 ;  and  in  November  following, 
he  found  that  Rowcliffe  set  up  a  claim  to 
the  furniture,  which  he  alleged  had  been 
assigned  to  him  by  Elizabeth  Wright, 
in  December  1842,  to  secure  355/.,  and 
that  he  had  afterwards  advanced  a  further 
sum  of  110/.  on  the  same  security ;  and  that 
he  was  proceeding  to  sell  it.  The  bill  also 
alleged,  that  Elizabeth  Wright  having  in 
her  possession  some  title-deeds  belonging 
to  the  plaintiff,  which  he  had  left  with  her 
for  safe  custody,  had  deposited  them  with 
Rowcliffe  and  Buchanan,  as  a  security  for  a 
debt  due  from  her. 

The  defendants  Rowcliffe  and  Buchanan 
insisted  by  their  answer,  that  prior  to 
August  1843,  the  plaintiff  was  indebted  to 
Buchanan  in  a  sum  of  63/.,  in  respect  of 
costs  on  account  of  business  transacted  for 
him  by  Buchanan,  and  that  the  deeds  had 
been  deposited  with  him  with  the  consent 
of  the  plaintiff,  as  a  security  for  that  sum, 
and  that  Rowcliffe  having  pressed  for  the 
payment  of  the  debt  due  to  him  from  Eliza- 
beth Wright,  Buchanan,  at  her  request, 
guaranteed  to  Rowcliffe  the  payment  of 
Elizabeth  Wright*s  debt,  and  that  the  deeds 
were  to  remain,  with  the  consent  of  the 
plaintiff,  as  a  security  for  the  payment  of 
that  debt,  in  addition  to  the  money  due  to 
him  from  the  plaintiff. 

The  cause  was  heard,  before  Vice  Chan- 
cellor Wigram,  who,  by  a  decree,  dated  the 
23rd  of  December  1847,  ordered  that  the 
bill  should  be  retained  for  a  twelvemonth, 
and  that  the  plaintiff  should  be  at  liberty  to 


84 


COURTS  OF  CHANCERY : 


bring  such  action  or  actions  of  trorer  as  he 
should  be  advised,  and  proceed  to  trial 
thereon.  And  the  defendants  were  to  admit 
on  trial  the  possession  and  conversion  of 
the  furniture  in  question  ;  and  in  case  the 
plaintiff  should  proceed  to  such  trial  as 
aforesaid,  the  Court  reserved  the  consider- 
ation of  all  further  directions  and  costs ;  and 
the  parties  were  to  be  at  liberty  to  apply. 

The  defendants  appealed  from  His  Ho- 
nour's decision. 

Mr,  Ramilly  and  Mr,  Souihgate  appear* 
ed  for  the  plaintiff. 

Mr.  K.  Parker,  Mr,  H.  Clarke,  Mr. 
James  Parker,  and  Mr.  Biltan,  appeared 
for  the  defendants,  and  contended  that  the 
bill  ought  to  have  been  dismissed ;  that  if 
the  plaintiff  suffered  any  injury,  his  remedy 
was  at  law ;  and  that  the  defendant  Bu- 
chanan took  no  interest  in  the  furniture. 

Nov.  5.  —  The  Lord  Chancellor.  — 
In  this  case,  as  to  the  principal  question 
I  do  not  feel  the  least  doubt ;  and  I  think 
the  Vice  Chancellor  Wigram  came  to  aright 
conclusion.  The  case  made  out  on  the  part 
of  the  plaintiff  is,  that  he  became  the  pro- 
prietor of  certain  furniture,  (whether  trustee 
or  not  is  not  material,)  which  he  obtained 
under  a  judgment,  execution,  and  sale  by 
the  sheriff;  he  being  a  creditor,  purchased 
the  goods  taken  in  execution,  and  obtained 
a  bill  of  sale  from  the  sheriff,  and  put  Eliza- 
beth Wright  into  possession  of  them.  The 
way  in  which  the  trust  becomes  material  is, 
that  he  held  as  trustee  for  the  members  of 
the  particular  family :  he  put  the  furniture 
into  the  hands  of  one  of  the  members  of 
the  family,  and  she  and  the  other  members 
lived  together,  and  had  the  use  of  that 
furniture. 

Now,  his  title  is  distinctly  proved,  be- 
cause he  claims  under  a  bill  of  sale  from  the 
sheriff;  and  the  defendant  Rowcliffe  claims 
under  that  party  who  was  so  put  into  pos- 
session by  the  plaintiff  to  take  care  of  the 
furniture  and  effects,  of  which  she  fraudu- 
lently represented  herself  to  be  the  real 
owner. 

Then  the  case  made  is,  that  the  defen- 
dant Rowcliffe  was  about  to  sell  the 
furniture,  and  the  plaintiff  interposes,  files 
a  bill  for  an  injunction,  and  obtains  an 
injunction  to  prevent  the  sale  of  that  fur- 


niture, either  by  the  party  to  whom  he 
intrusts  it,  or  by  any  party  claiming  under 
her.  As  to  the  party  to  whom  he  intnista 
it,  there  is  no  difficulty  in  the  case — ^it  is  m 
matter  of  course;  but  whether  it  be  an 
agent,  broker,  or  anybody  else,  who  attempts 
to  deal  with  property  belonging  to  another 
in  a  manner  not  authorized,  the  Court 
interposes  and  exercises  its  jurisdiction 
in  questions  of  this  kind  by  injanction. 
Whether  the  subject  be  a  ship's  cargo, 
farming  -  stock,  or  chattels  like  these,  is 
quite  immaterial.  The  Court  interposes 
for  the  purpose  of  preventing  the  abuse  of 
the  power  which  the  defendant  has  obtained 
over  the  property  of  the  plaintiff. 

There  is  a  misapprehension  of  the 
power  which  this  Court  claims  the  right 
of  exercising  in  cases  of  this  sort.  Row- 
cliffe says,  "I  am  an  adverse  party. 
Although  I  purchased  from  Elizabeth 
Wright,  I  purchased  the  property  under  cir- 
cumstances to  give  me  a  right. '*  If  that 
be  so,  then  the  equity  which  the  plaintiff 
seeks  to  have  from  the  hands  of  the  Court 
would  be  intercepted  by  the  power  of  a  prior 
legal  title ;  and,  therefore,  under  such  cir- 
cumstances, where  the  exercise  of  equitable 
jurisdiction  depends  upon  a  prior  legal  title, 
I  think  the  Court  has  done  quite  right  in 
interposing  its  equitable  power  of  injunction, 
thereby  putting  the  matter  into  a  proper 
train  for  a  trial  at  law,  for  the  purpose  of 
ascertaining  the  legal  right ;  and  where  the 
party  shews  his  legal  right,  the  Court  exer- 
cises its  equitable  jurisdiction,  and  deals 
with  it  so  as  to  restore  the  property  to  its 
real  owner.  Therefore,  so  far  as  the  property 
and  Rowcliffe  are  concerned,  I  do  not 
think  there  is  any  question  as  to  the  pro* 
priety  of  the  decree. 

But  collaterally,  in  the  course  of  the 
arguments  in  the  case,  some  matters 
occurred  to  me  to  which  I  did  not  receive 
any  direct  and  positive  answers,  and  hence 
arises  the  only  difficulty  I  have  in  the 
case.  Under  the  decree,  as  it  stands,  the 
action  may  be  brought  against  Buchanan ; 
and  he,  according  to  the  facts  stated  by  the 
bill,  might  have  had  some  equitable  claim  to 
the  furniture,  because  he  paid  110/.,  which 
was  part  of  the  property  stated  to  be  secured 
by  the  assignment  of  the  furniture ;  but,  he 
says,  he  did  not  advance  it  upon  the  security 
of  the  furniture;  that  he  took  a  distinct 
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security :  he  claimed  the  security  of  the  title- 
deeds,  and  therefore  he  disclaiins  his  title  to 
the  furniture.  As  regards  him  there  is  no 
question  to  he  tried  as  to  the  furniture :  he 
says  he  does  not  claim  any  interest  in  the 
fomitare.  The  decree,  therefore,  is  erro- 
neous in  directing  the  action  to  he  brought 
against  Buchanan,  inasmuch  as  he  does  not 
claim  any  interest  whatever  in  the  furniture, 
but  rests  his  lien  upon  quite  a  different 
security.  It  is  quite  clear,  therefore,  that 
the  decree  must  be  altered  to  the  extent  of 
leaving  out  Buchanan  as  a  party  against 
whom  the  action  is  to  be  brought,  and 
inserting  Rowcliffe*s  name  only. 

Then  comes  the  only  remaining  ques- 
tion as  to  the  tide-deeds.  Now  the  bill 
is  clearly  filmed  in  a  way  that  cannot  be 
supported,  although  if  it  were  framed  in 
a  different  manner  it  might  have  been; 
but,  according  to  the  evidence  in  the 
case,  it  is  quite  irregular,  because  Row- 
cliffe  claims  no  interest  in  the  title-deeds, 
and  Buchanan  does  claim  an  interest  in 
them.  Buchanan  has  in  his  possession  title- 
deeds,  which  were  in  the  hands  of  certain 
parties,  and  says,  "  from  them  I  obtained 
the  deposit  of  those  deeds  as  security  for  the 
1101.,  which  I  paid  to  Rowcliffe  in  part 
satisCaction  of  the  debt  to  him."  If  it  stood 
there,  the  question  would  depend  upon 
what  right  there  might  be  in  the  party  to 
make  that  claim.  But  then  the  defen- 
dant admits,  and  does  state,  that  he,  Bu- 
chanan, had  been  concerned  for  the  plaintiff 
in  the  cause ;  and  that  in  the  course  of  that 
employment,  he  became  entitled  to  bills  of 
costs  to  the  amount  of  63/. ;  but  he  says, 
"  you  cannot  have  any  claim  upon  the  title- 
deeds  for  that;  somebody  else  ought  to 
have  paid  those  costs."  That  makes  no 
answer  to  the  claim  or  lien  by  Buchanan 
against  his  client.  But  Buchandn  had  in 
his  possession  certain  deeds  which  he  had 
not  of  his  client  by  deposit ;  not  left  in  his 
possession  by  bis  client,  but  they  are  deeds 
which  he  gets  into  his  possession  through 
the  intervention  of  a  third  person.  Of 
course  he  cannot  claim  a  lien  by  such  means, 
the  deeds  not  being  intrusted  to  him  by  his 
client.  Bat  still  he  has  his  costs  against  the 
plaintiff;  both  parties  admit  it.  He  says 
he  is  entitled  also  to  the  deeds  to  secure  the 
payment  of  the  110/.  There  are  two  ways 
in  which  that  can  be  dealt  with.     It  has 


nothing  to  do  with  the  furniture  at  all,  and 
therefore  it  ought  not  to  be  mixed  up 
with  it  in  this  suit ;  and  it  turns  out  upon 
the  facts  as  they  appear,  that  with  regard 
to  making  that  the  subject  of  action  of 
trover  it  would  not  be  within  the  object  of 
that  direction.  They  are,  undoubtedly,  the 
deeds  of  the  plaintiff:  there  is  no  doubt  of 
that.  Whether,  if  they  are  the  deeds  of  the 
plaintiff  they  are  the  subject  of  lien,  is  not 
to  be  left  to  an  action  at  law,  but  this  Court 
will  ascertain  it.  This  is  a  suit  which  was 
evidently  multifarious ;  but  that  point  was 
not  raised  before  the  hearing,  and  it  is  now 
too  late.  There  is  great  doubt  in  my  mind, 
whether  the  Vice  Chancellor  meant  the 
action  of  trover  to  extend  to  the  deeds  as 
well  as  to  the  furniture.  But  certainly  from 
the  terms  in  which  the  action  of  trover  was 
directed  to  be  brought,  and  from  what  has 
fallen  from  the  Vice  Chancellor,  it  is  rather 
to  be  supposed  he  meant  it  to  extend  to 
both.  If  that  was  so,  I  think  it  was  a  mis- 
apprehension of  the  case,  so  far  as  the  title- 
deeds  were  concerned ;  and  therefore  they 
ought  to  be  withdrawn  from  the  direction 
for  bringing  the  action. 

There  is  no  reason  why  this  should  stand 
over  until  the  action  has  been  tried :  it  has 
nothing  to  do  with  it.  All  the  Court  does  is 
to  reserve  further  directions ;  which  means 
whatever  further  directions  may  be  necessary 
in  consequence  of  the  result  of  the  trial.  It 
cannot  be  that  the  Court  meant  to  reserve 
the  part  which  had  nothing  to  do  with  the 
trial  until  after  the  trial  was  had.  There- 
fore to  that  extent  the.  decree  is  erroneous. 
And  also  it  is  erroneous  because  it  takes 
no  notice  of  the  injunction.  The  injunction 
prevents  this  party  from  disposing  of  the 
furniture,  and  it  had  no  right  to  be  inter- 
fered with.  That  injunction  ought  to  have 
been  disposed  of,  and  ought  to  be  continued. 
The  object  of  the  Court  was  to  ascertain 
whether  the  defendant  had  a  title  to  the 
furniture,  and,  of  course,  the  legal  position  of 
the  parties  would  be  changed  pending  that 
investigation.  Therefore,  after  what  has 
taken  place,  I  think  it  was  right  to  dispose 
of  the  question  of  the  title-deeds  at  the 
original  hearing  as  against  Buchanan.  The 
cause  is  between  the  plaintiff  and  Buchanan 
as  far  as  the  title-deeds  are  concerned : 
therefore,  I  think,  under  the  whole  of  these 
circumstances,  the  best  thing  to  be  done  with 
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regard  to  the  title-deeds  is  to  refer  it  to  the 
Master  to  inquire  whether  the  title-deeds 
belong  to  the  plaintiff,  and  whether  Bu* 
chanan  had  any  and  what  lien  thereon. 
And  with  regard  to  the  action  of  trover,  it 
stands  as  it  does,  striking  out  fiuchanan*s 
name. 

Bill  dismissed  against  Buchanan 
so  far  as  relates  to  the  furniture, 

Rowcliffe's  appeal  dismissed^  with 
costs. 


K.  Bruce 
Nov 


JE,V.C.\ 

.8.        J 


REEVE  V,  RICHER. 


Baron  and  Feme — Set-off — Costs, 

A  testatrix  devised  real  estates  to  A.  on 
trusts  for  sale,-  and  directed  him  to  pay  a 
legacy  to  B,  out  of  the  purchase-money,  and 
appointed  A.  executor,  who  proved  the  will. 

B,  in  the  lifetime  of  the  testatrix,  married 

C.  B,  had,  in  the  lifetime  of  the  testatrix, 
taken  a  banker*s  deposit  note  for  40/.  be-- 
longing  to  her,  and,  on  her  death,  refused 
to  deliver  it  to  A,  A.  brought  an  action  of 
trover  against  C,  and  recovered  421,  damages, 
to  be  reduced  to  40«.  on  the  delivery  of  the 
note.  A.  having  refused  to  pay  the  legacy, 
except  on  the  condition  of  deducting  the 
costs  of  the  action,  a  bill  was  filed  by  B.  and 
C.  against  A,  for  the  payment  of  the  legacy. 
After  the  suit  was  commenced,  C,  delivered 
up  the  note : — Held,  that  A.  had  no  right 
to  set  off  the  costs  of  the  action  against  the 
legacy. 

Mrs.  Reddish,  by  her  will,  dated  the  4th 
of  May  1842,  devised  an  estate  at  Coombs, 
in  Suffolk,  to  Thomas  Richer  and  William 
Merrington,  on  the  usual  trusts  for  sale; 
with  power  to  give  receipts  to  purchasers ; 
and  gave  140/.,  part  of  the  purchase- money, 
to  Elizabeth  Keeble,  and  the  residue  to 
John  Richer,  and  appointed  Thomas  Richer 
and  William  Merrington  to  be  her  ex- 
ecuUArs.  The  testatrix  died  in  February 
1845,  and  her  will  was  proved  by  her 
executors. 

Elizabeth  Keeble,  in  1843,  in  the  life- 
time of  the  testatrix,  had  married  William 
Reeve.  After  the  death  of  the  testatrix,  the 
trustees,  Thomas  Richer  and  William  Mer- 
rington, conveyed  the  estate  to  John  Richer. 


The  conveyance  was  in  the  form  of  a  sale 
for  250/. ;  but  in  £eict  the  sum  only  of  1 40/., 
the  amount  of  the  charge  in  favour  of  Mrs. 
Reeve,  was  paid.  John  Richer  did  not 
derive  any  benefit  from  the  xesiduary  per- 
sonal estate  of  the  testatrix.  The  bill  was 
filed  by  Mr.  and  Mrs.  Reeve,  against  Tho- 
mas Richer,  William  Merrington,  and  John 
Richer,  for  the  payment  of  the  140/. 

The  claim  was  resisted  on  the  part  of  the 
trustees  on  the  following  grounds: — Mrs. 
Reeve,  before  her  marriage,  got  possession  of 
a  banker's  deposit  note  for  40/.  belonging 
to  the  testatrix,  but  did  not  acquire  a  right 
to  the  money  secured  by  it  for  want  of  an 
indorsement  by  the  testatrix.  This  note 
she  refused  to  give  up  to  the  executors, 
alleging  a  gift  from  the  testatrix.  In  April 
1846  the  executors  brought  an  action  of 
trover  against  Mr.  Reeve  for  the  note,  and 
recovered  a  verdict  with  42/.  damages,  to 
be  reduced  to  40s.  on  the  giving  up  of  the 
note.  Before  the  action  Thomas  Richer 
and  William  Merrington  offered  to  pay  Mr. 
and  Mrs.  Reeve  140/.  in  respect  of  the 
charge  on  the  estate,  if  they  would  give  up 
the  note ;  and,  after  the  verdict,  they  offered 
to  pay  them  the  amount,  after  deducting 
the  costs  of  the  action.  The  plaintiff 
having  declined  this  offer,  and  the  trustees 
refusing  to  make  any  payment  on  aft) y  other 
terms,  the  bill  was  filed. 

The  140/.  had  been  brought  into  court 
by  the  trustees  on  motion ;  and,  after  it  had 
been  so  brought  in,  the  plaintiffs  delivered 
up  the  note. 

Mr.  Russell  and  Mr.  J.  H.  Taylor,  for 
the  plaintiffs,  contended  that  the  defendants 
ought  to  have  paid  the  140/.  without  any 
deduction,  and  that  they  had  no  right  to  set 
off  the  costs  of  the  action  against  this  sum  on 
the  grounds,  first,  that  the  140/.  had  been 
given  by  the  will  to  the  wife,  whereas  the 
claim  of  the  defendants,  Thomas  Richer  and 
Merrington,  in  respect  of  the  costs  was 
against  the  husband,  A  legacy  to  the  wife 
cannot  be  set  off  against  a  debt  froni  the 
husband — Carry.  Taylor  (V).  Secondly, 
the  140/.  was  payable  to  the  defendants, 
T.  Richer  and  Merrington,  as  trustees  of  the 
real  estate,  and  the  costs  were  to  be  paid 
to  them  as  executors.  The  character  of 
executors  is  different  from  that  of  trustees  ; 

(1)  10  Yes.  574. 
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they  were  to  pay  in  one  character  and  to 
receive  in  another.  The  costs  of  a  suit 
are  not  allowed  to  be  set  off  against  the 
costs  of  action  between  the  same  parties— « 
Wrighi  v.  Mudie  (2).  They  commented 
on  the  cases  of  Ranking  v.  Barnard  {S)^  and 
Ex  parte  0*FerraU  (4).  In  the  first  case 
the  wife  was  dead ;  and  the  decision  in  the 
second  was  against  principle.  They  also 
referred  to  the  case  of  Foden  v.  Finney  (5), 
with  reference  to  the  form  of  the  decree  to 
be  niade  as  to  the  payment  of  the  legacy. 

Mr,  Toller,  for  the  defendants,  Thomas 
Richer  and  William  Merrington,  contended 
that  they  were  entitled  to  set  off  the  140^. 
against  the  costs,  and  cited — 

Williams  v.  Daviea,  2  Sim.  461. 
M*Mahon  v.  Burchell^  3  Hare,  07;  s.c. 

5  Hare,  325. 
Jones  V.  Mossopt  3  Hare,  568 ;  s.  c.  13 

Law  J.  Rep.  (n.s.)  Chanc.  470. 
HaU  V.  Hill,  1  Dr.  &  War.  94, 109, 110. 
He  also  contended  that  J.  Richer  had  been 
improperly  made  a  party,  and  cited  the  30th 
Order  of  Augast  1841  (6). 

Mr,  Russell,  in  reply. 

In  the  course  of  the  argument  His 
Honour  asked  if  there  was  a  case  in  which 
the  equitable  devisee  of  real  estate  had  been 
unsuccessful,  on  the  ground  of  detention  by 
the  plaintiff  of  part  of  the  personal  estate ; 
or  any  case  where  the  claim  of  a  legatee  of 
personal  estate  was  met  on  the  ground  of 
detention  of  part  of  the  real  estate.  No 
such  case  was  produced. 

Knight  Bruce,  V.C. — I  am  of  opinion 
that  it  was  unnecessary  to  make  John 
Richer  a  party  to  the  suit,  and  that  the  bill, 
as  against  him,  must  be  dismissed,  with 
costs. 

As  to  the  other  defendants,  the  action 
in  question  was  an  action  of  trover  brought 
by  them  as  executors,  and  they  are  not 
liable  in  that  character  for  the  sum  de- 
manded by  this  bill.     How  the  case  would 

(2)  1  Sim.  U  Stu.  266 ;  a,  c.  1  Law  J.  Rep. 
Chaoc  136. 

(3)  5  Mad.  S2. 

(4)  1  Gl.  &  Jam.  847. 

(5)  4  Rusa.  428 ;  a.  c.  6  Law  J.  Rep.  Chano. 

(6)  Ord.  Can.  173 ;  10  Law  J.  Rep.  (n.s.)  Chanc. 
413. 


have  stood  if  such  circumstances  had  not  ex- 
isted, it  is  not  necessary  to  say.  In  addition, 
there  is  the  circumstance  that  the  deposit 
note  having  been  given  up,  the  damages 
are  the  reduced  amount  of  40*. — in  fact, 
only  nominal  damages — and  John  Richer, 
who  is  beneficially  entitled  to  the  real  estate, 
charged  by  the  will  with  140^.,  is  not,  as 
I  understand,  interested  in  the  residuary 
personal  estate.  There  is  also  the  fact  that 
the  gift  by  the  will  was  to  the  wife,  whose 
marriage  took  place  between  the  date  of  the 
will  and  the  death  of  the  testatrix,  whilst 
the  action  and  the  judgment  are  against  the 
husband*  alone;  and  the  wife  is  living  as 
well  as  the  husband.  J  think  that  in  this 
case  the  set-off  cannot  be  allowed  to  the 
defendants,  the  trusteed.  As  against  them 
there  must  be  a  decree,  with  interest  at  41, 
per  cent.,  from  the  17th  of  February  1846, 
the  year  after  the  death  of  the  testatrix. 
The  payment  must  be  made  to  the  husband, 
or  the  husband  and  wife,  according  to  the 
practice  of  the  court.  I  give  the  plaintiffs 
their  costs,  as  against  the  trustees,  most 
reluctantly. 


V.C.       \ 
Nov.  16,  80.  f 


8TR0THER  V.  DUTTON. 


Evidence — Inconsistency  of  Testimony, 

In  a  creditors*  suit  a  claim  was  carried 
in  before  the  Master  in  respect  of  transac- 
tions which  occurred  as  far  back  as  the  year 
1793.  The  principal  witness  in  support  of 
the  claim  was  sixty 'three  years  of  age,  and 
the  circumstances  to  which  he  deposed  had 
taken  place  when  he  was  between  thirteen 
and  sixteen  years  old;  and,  upon  minute 
investigation  of  his  evidence,  it  appeared  to 
contain  some  variances  and  inconsistencies 
which  were  not  explained: — Held,  that 
considering  the  circumstances  and  the  age  of 
the  witness,  and  the  length  of  time  since  the 
event  happened,  the  claim  ought  to  he  dis* 
allowed. 

This  suit  was  originally  instituted  in  the 
year  1835,  for  the  administration  of  the 
estate  of  Thomas  Strother,  who  died  in  the 
year  1831.  The  testator,  by  his  will,  dated 
the  11th  of  January  1816,  devised  all  his 
estates  to  trustees,  in  trust  for  sale,  and 
for  payment  of  his  debts.     In  1843  the  suit 
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became  a  creditors'  suit,  and  a  claim  was 
carried  in  before  the  Master  against  the 
estate,  by  Mr.  James  Brooke,  to  the  amount 
of  2,000Z. 

By  the  evidence  in  support  of  the  claim, 
which  was  taken  vivd  voce  before  the  Master, 
it  appeared  that  the  testator  had  been  en- 
gaged in  the  cloth  trade,  and  had  resided 
for  some  time  previously  to  his  death  at 
Leeds,  and  having  entered  extensively  into 
mercantile  transactions  and  foreign  specu- 
lations which  obliged  him  frequently  to  be 
absent  from  home,  he  had  employed  a  gen- 
tleman named  Brooke  to  assist  him  from 
time  to  time  in  the  management  of  hfs  affairs, 
and  had  on  various  occasions  borrowed 
different  sums  of  money  from  the  said  Mr. 
Brooke ;  that  the  accounts  respecting  these 
transactions  were  kept  in  a  book  set  apart 
by  Mr.  Brooke  for  that  particular  purpose, 
and  that  the  entries  of  the  said  sums  ex- 
tended from  the  year  1793  to  1818.  Mr. 
Brooke  having  since  died,  the  present  claim 
was  made  by  his  son  Mr.  James  Brooke, 
who  by  his  evidence,  which  was  taken 
at  great  length  before  the  Master,  stated 
that  he  had  assisted  his  father  in  the 
management  of  the  testator's  affairs,  and 
that  the  entries  had  been  made  with  his 
knowledge,  and  in  his  presence.  After 
hearing  all  the  evidence,  the  Master  had  dis- 
allowed the  claim  of  Mr.  James  Brooke,  and 
the  case  now  came  on  upon  exceptions  to 
the  Master's  report. 

Mr,  Stuart  and  Mr,  Montagu  appeared 
in  support  of  the  exceptions,  and — 

Mr,  Bethell  and  Mr.  Bailey^  for  the 
Master's  report. 

Nov.  80. — The  Vice  Chancellor. — It 
appears  to  me  that  in  this  case  the  question 
turns  upon  the  evidence  of  Mr.  James 
Brooke.  The  witness,  James  Brooke,  was 
examined  on  the  9th  of  March  1843,  then 
aged  sixty- three,  therefore  bom  in  1780« 
He  swears  that  exhibit  1  is  a  book  which 
his  father  kept  in  his  possession;  that  it 
remained  in  the  possession  of  his  father 
nearly  up  to  the  time  of  his  death  on  the 
26th  of  March  1821 ;  that  the  book  was 
kept  for  the  purpose  of  having  entries 
made  therein  by  the  testator  or  his  clerks, 
when  they  came  to  get  money.  The  wit- 
ness says  he  believes  the  entry  relating  to 


the  sum  of  lOZ.  15s.,  in  page  2,  is  in  the 
handwriting  of  the  testator ;  he  speaks  posi- 
tively as  to  the  other  entries  in  the  hand- 
writing of  the  testator  and  his  clerk,  Row- 
land Hodgson  ;  and  he  says,  all  the  entries 
in  exhibit  1  were  made  when  they  bear 
date.  Now  he  cannot  be  authorized  to  say 
so,  unless  he  saw  the  entries  made ;  but  if 
he  saw  them  made,  then  why  does  he  use 
the  expression  '*  he  believes"  as  to  the  entry 
of  10/.  \Ss,  being  in  the  testator's  hand- 
writing? The  witness  must  be  taken  to 
have  asserted  that  he  saw  the  entry  in 
page  2  made ;  but  he  does  not  pretend 
to  say  he  made  it:  nor  does  it  appear 
when  it  was  made.  It  is,  at  least,  a  very 
singular  thing  that  a  boy  from  thirteen  to 
sixteen  years  old  should  have  been,  in  the 
space  of  three  years,  present  more  than 
thirty  times  when  the  several  entries  in 
pages  1  and  2  of  the  exhibit  1  were  made. 
The  depositions  as  to  the  contents  of  the 
exhibit  3  are  very  remarkable,  considering 
that  it  was  made  up  more  than  forty-six  years 
after  the  several  transactions  mentioned 
took  place,  the  last  being  of  the  date  of  the 
26th  of  February  1797.  The  witness  swears 
that  the  exhibit  4  was  always  attached  to 
exhibit  1  ;  but  exhibit  1  existed  in  1793, 
if  not  before,  and  exhibit  4  did  not  exist 
till  the  12th  of  May  1798 :  the  language  of 
the  witness  can  hardly  be  accurate;  and 
if  he  did  not  always  keep  possession  of 
No.  1,  he  could  not  know  the  fact  to  be  as 
he  states  it  was.  The  witness,  referring 
^o  the  exhibit  of  January  1818,  more  than 
twenty-five  years  before  his  examination, 
states,  with  great  minuteness,  what  he  says 
took  place  in  Hatfield  House,  near  Wither- 
by,  the  residence  of  the  witness's  fiither. 
It  is,  to  say  the  least  of  it,  a  very  strange 
story ;  but  there  is  this  to  be  observed,  that 
if  the  story  deposed  to  be  compared  with 
the  memorandum  in  pencil  made  by  the 
witness,  as  he  swears,  immediately  after  the 
meeting,  it  will  be  found  that  the  memory  of 
the  witness  is  not  merely,  as  he  would  have 
us  believe,  wonderful  in  retaining,  but  also 
capable  of  expanding  and  transforming,  for 
it  enables  him  to  remember  not  only  more 
in  March  1843  than  he  seems  to  have 
thought  of  in  January  1818,  but  also  the 
reverse  of  what  then  occurred.  In  his 
depositions  he  twice  states  that  his  sister 
was  present.     In  the  memorandum  mention 
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is  made  of  who  were  present,  bat  the  sister 
is  not  named.  The  memorandum  has  no 
allusion  to  the  remarkable  words  in  the 
deposition :  "  Now,  old  friend,  I  do  not 
want  to  cheat  you,'*  —  no  allusion  as  to 
what  the  deposition  contains  respecting  the 
setting  down  of  300^., — nor  does  the  exhibit 
shew  that  any  sum  of  300Z.  was  set  down, — 
nor  does  the  memorandum  shew  that  at  the 
meeting  the  testator  agreed  to  pay  interest 
on  the  amount,  as  the  deposition  says  he 
did.  The  inference  from  the  memorandum 
is,  that  the  testator  was  asked  to  settle  all 
before  he  left,  but  plainly  said  he  did  not 
intend  to  pay  either  principal  or  interest, 
but  would  make  satisfaction  by  leaving 
legacies  to  old  Brooke's  children.  I  think 
that  the  Master  was  justified  in  rejecting 
the  evidence,  and  the  exceptions  must  be 
overruled. 


IGRAM,  V.C.    \ 

J.  22,  24,  25.  J 


WiGRAM,  V.C. 

Nov. 


SAVAGE  9.  LANE. 


Executor — Creditors^  Suit — Legacy  paid 
under  mistake — Implied  Admission  of  Assets 
'^Pleading — Primary  Fund  for  Payment  of 
Debts — Parties. 

Suit  by  a  bond  creditor  for  the  adminis" 
tration  of  the  testator'' s  estate^  praying  the 
itsual  accounts  and  payment.  The  executor^ 
by  his  answer,  admitted  payment  of  legacies 
under  a  mistaken  notion  that  the  assets  were 
sufficient: — Held,  that  such  payment  was 
not  an  admission  of  assets,  entitling  the 
plaintiff  to  an  immediate  decree  personally 
against  the  executor,  no  such  case  being 
made  by  the  bill,  and  the  relief  prayed  being 
Inconsistent  therewith. 

Upon  the  question  of  admission  of  assets, 
the  circumstanees  under  which  the  payment 
of  a  legacy  was  made  are  material. 

The  testator,  by  deed,  conveyed  property  to 
trustees,  upon  trust,  for  the  testator  for  life, 
and  after  his  death  to  seU  and  apply  the  pro- 
ceeds in  payment  of  all  his  debts,  so  as  to 
relieve  and  discharge  all  his  other  estate ;  the 
surplus  proceeds  to  go  to  volunteers: — Held, 
that  the  parties  entitled  under  the  ultimate 
trusts  of  this  deed,  being  interested  in  the 
general  accounts,  were  necessary  parties  to 

Nkw  Sbries,  XVII.— Chanc. 


a  creditors*  suit  for  administering  the  testa* 
tor^s  estate. 

By  an  indenture,  dated  the  11th  of  June 

1830,  and  made  between  Joseph  Lane,  the 
testator  in  the  cause,  of  the  first  part,  the 
defendant  Thomas  Lane  (the  nephew  of  the 
testator),  of  the  second  part,  and  the  said 
Thomas  Lane,  H.  B.  Lane,  and  Farindon 
Lane,  the  eldest  son  of  the  said  Thomas 
Lane,  of  the  third  part,  the  testator  con- 
veyed the  mines  and  minerals  under  certain 
freehold  and  copyhold  lands  to  T.  Lane 
in  fee,  upon  trust  for  the  testator  during  his 
life,  and,  after  his  death,  upon  trust  to  sell 
the  same,  and  to  stand  possessed  of  the 
proceeds  upon  trust,  first,  to  pay  and  dis- 
charge all  the  mortgage  debt  and  debts  of 
the  said  J.  Lane  which  then  existed  and 
were  charged  upon  any  estate  of  his  where- 
soever situate,  and  all  and  every  bonds  and 
bond,  specialty  or  other  debt  and  debts 
whatsoever,  so  as  to  relieve  and  discharge 
all  the  real  and  personal  estate  of  the  said 
J.  Lane  from  the  same ;  and  upon  further 
trust  thereout  to  pay  to  the  executors  of  the 
said  J.  Lane  the  sum  of  3,000/.,  to  be 
applicable  to  the  purposes  of  any  will  the 
said  J.  Lane  might  make ;  and  from  and 
after  payment  thereof,  then  that  the  residue 
of  all  such  money,  as  it  should  from  time 
to  time  accrue,  should  be  divided  in  three 
equal  parts,  and  that  one  of  such  parts 
should  be  held  in  trust  for  the  said  T.  Lane, 
his  executors,  administrators,  and  assigns, 
and  one  other  third  part  in  trust  for  the 
said  H.  B.  Lane,  his  executors,  adminis- 
trators, and  assigns,  and  the  remaining 
third  part  thereof  should  be  paid  to  the  said 
T.  Lane,  H.  B.  Lane,  and  F.  Lane,  their 
executors,  administrators,  and  assigns,  upon 
the  trusts  therein  mentioned,  for  the  benefit 
of  the  testator's  nieces,  Maria  Lane,  Harriet 
Boulton,  and  Elizabeth  Cutliffe,  and  their 
respective  children,  grandchildren,  or  other 
issue. 

Joseph  Lane,  by  his  will,  dated  in  June 

1831,  after  referring  to  the  before-men- 
tioned deed,  devised  a  specified  portion  of 
his  real  estate  to  H.  B.  Lane  in  fee.  a 
second  portion  to  Thomas  Lane  for  life, 
with  remainder  to  Farindon  Lane  in  fee, 
and  a  third  portion  to  T.  Lane  in  fee.  The 
testator  then  devised  and  bequeathed  the 
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residue  of  his  real  and  personal  estate  to 
T.  Lane,  his  heirs,  executors,  adminis- 
trators, and  assigns  for  ever,  and  appointed 
T.  Lane  and  F.  Lane  executors  of  his  will. 
In  1831  the  testator  died;  and  in  1834 
H.  B.  Lane  died,  having  devised  the  pro- 
perty, derived  under  J.  Lane's  will,  to  his 
wife  Jane  Lane  and  R.  Stewart,  their  heirs 
and  assigns  for  ever.  The  hill  was  filed  by 
the  plaintiff  Savage  and  another,  as  assignees 
of  a  bond  debt  of  800Z.  due  from  the  tes- 
tator, J.  Lane,  against  T.  Lane,  F.  Lane 
and'  Jane  Lane  and  R.  Stewart;  and  it 
prayed  payment  out  of  the  personal  estate 
of  the  testator,  J.  Lane;  and  if  the  per- 
sonal estate  should  be  insufficient,  then  that 
the  deficiency  might  be  raised  out  of  the 
rents  and  profits,  or  by  sale  or  mortgage, 
of  the  testator's  real  estate  ;  and  that  the 
necessary  accounts  for  that  purpose  might 
be  taken  of  the  real  and  personal  estate. 

T.  Lane  by  his  answer,  after  setting  out  the 
indenture  of  the  11th  of  June  1830,  alleged, 
that  from  the  statements  and  representations 
made  to  him  by  the  testator  in  his  lifetime, 
he  had  every  reason  to  expect  that  the 
mines  and  minerals  and  mineral  property 
comprised  in  and  conveyed  to  the  defendant 
by  the  said  indenture  would  have  been 
fully  ample  to  have  realized  money  suffi- 
cient to  pay  all  the  debts  of  the  said  testator, 
and  to  answer  and  satisfy  other  the  trusts, 
and  intents  and  purposes  of  that  indenture ; 
and  that  under  that  impression  and  with 
that  conviction,  he,  the  defendant,  out  of 
the  personal  estate  of  the  testator,  pos- 
sessed or  realized  by  him,  and  the  monies^ 
advanced  by  him  to  or  for  the  benefit  of  the 
testator's  estate,  had  paid  some  of  the  lega- 
cies bequeathed  by  the  testator's  will,  and 
that  he  had  also  thereout  paid  divers  sums  of 
money  towards  payment  of  the  debts  of  the 
testator,  or  in  keeping  down  the  interest 
thereon,  in  order  to  preserve  the  property, 
and  that  there  was  a  considerable  sum  of 
money  due  to  him,  T.  Lane,  from  the  estate 
of  the  testator.  From  the  answer  of  F. 
Lane  it  appeared  that  he  had  received  no 
part  of  the  testator's  estate.  The  cause 
coming  on  for  hearing, — 

Mr,  Biehner^  for  the  defendants,  the 
executors,  took  a  preliminary  objection, 
that  as  the  testator  had  made  the  property 
comprised  in  the  deed  of  June  1830  the 


primary  fund  for  the  payment  of  his  debts, 
his  three  nieces,  who  were  entitled  to  a 
share  of  the  ultimate  residue  of  that  fund, 
were  interested  in  the  taking  of  the  general 
accounts,  and  ought  to  have  been  made 
parties  to  the  suit. 

Mr.  Malins,  on  behalf  of  the  represen- 
tatives of  H.  B.  Lane,  supported  the  ob- 
jection, 

Mr,  Romilly  and  Mr.  GreMtde^  for  the 
plaintifis,  contended,  that  the  admission  in 
the  executor's  answer,  that  he  had  paid 
legacies  while  debts  remained  unpaid,  was 
an  admission  of  assets  for  the  payment  of 
all  debts ;  and  the  plaintifis  therefore,  being 
entitled  to  an  immediate  decree  against  the 
executors  personally,  no  accounts  were 
necessary. 

Philanthropic  Society  v.  Hohson^  2  Myl. 

6  K.  357  ;  s.  c.  3  Law  J.  Rep.  (n.s.) 
Chanc.  97. 

Rogers  v.  Soutten,  2  Keen,  598 ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  118. 
Woodgate  v.  Fields  2  Hare,  211  ;  s.  c. 

11  Law  J.  Rep;  (n.s.)  Chanc.  321. 

Sfode  v.  Smith f  3  Russ.  511. 

Gordon  v.  Scott,  3  Hare,  459,  n. 

Barnard  v.  Pumfrett,  5  Myl.  &  Cr.  63 ; 
s.c.  10  Law  J.  Rep.  (n.s.)  Chanc.  124. 

Drewry  v.  Thacker,  3  Swanst.  548. 

Freeman  v.  Fairlie^  3  Mer.  38. 

Corporation  of  Sons  of  the  Clergy  v. 
Swainson,  1  Yes.  sen.  75. 
That  if  the  accounts  must  be  taken,  there 
would  be  no  defect  of  parties ;  for  the  cre- 
ditors had  a  right  to  be  paid  out  of  the 
estates  of  which  the  testator  died  seised,  and 
could  not  be  compelled  to  wait  until  the 
mines  and  minerals  had  been  realized  under 
the  deed  of  June  1830. 

Mr,  Bichner^  in  reply,  contended  that  a 
personal  decree  could  not  be  made  against 
the  executor,  as  such  relief  would  be  incon- 
sistent with  the  specific  relief  prayed  and 
the  case  made  by  the  bill — Cook  v.  Martyn 
(1) ;  and  that  the  payment  of  a  legacy 
under  a  mistaken  notion  would  not  bind  an 
executor  as  an  admission  of  assets — Horsley 
v.  Chaloner  (2),  Drewry  v.  Thacker. 

(1)  2  Atk.  3. 

(2)  2  Vea.  aen.  83. 
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Nov.  24. — ^WiGRAM,  V.C. — This  was  a 
bill  by  the  assignees  of  a  bond  debt  for  pay* 
ment  oat  of  the  assets  of  the  debtor.     The 
first  question  is,  whether  I  am  to  decree  an 
account  of  the  real  and  personal  estate  of 
the  testator,  which  is  the  relief  prayed  by 
the  bill;  or,  secondly,  whether   I  am  at 
once  to  decree  payment  of  the  debt,  per- 
sonally, by  the  executor.      The  ground 
upon  which  I  am  asked  to  make  the  latter 
decree  is  an  implied  admission  of  assets, 
by  the  executor  having  paid  some  legacies 
whilst  the  plaintiffs'  debt  remained  unpaid* 
A  passage  from  the  answer  of  the  executor, 
admitting  that  such  payment  of  legacies  had 
been  made,  was  read  by  the  plaintiffs,  and 
was  relied  upon  as  sn£Scient  to  entitle  them  to 
a  decree  for  payment  of  their  debt,  although 
the  answer  suggests  that  the  legacies  were 
paid  under  a  mistake  by  the  executor  as  to 
the  amount  of  the  assets.     Without  relying 
upon  this  suggestion  in  the  answer,  I  am 
of  opinion  that  the  plaintiffs  are  entitled  in 
this  stage  of  the  cause  to  an  account  and 
to  nothing  more.     The  bill  does  not  make 
the  point  that  the  defendant  has  made  him- 
self personally  liable  to  pay  the  plaintiffs' 
debt  by  admission  of  assets,  or  on  any 
other  ground  ;  and  it  prays  an  account  of  the 
testator's  assets  and  payment  of  the  plain- 
tiffs' debt  in  a  due  course  of  administration. 
Admitting,  for  the  purposes  of  the  argu- 
ment (but  not  further),  that  payment  of  a 
legacy  of  5^.  whilst  debts  remain  unpaid 
may  be  an  admission  of  assets  to  pay  all 
the  testator's  debts,  it  is  obvious  that  the 
circumstances  under  which  such  payment 
was  made  may  be  material.     And  unless 
the  plaintiffs  make  the  point  by  their  bill, 
instead  of  praying  an  account,  the  defen- 
dant has  no  opportunity  of  making  a  case 
in  answer  to  the  charge.     I  was  told,  how- 
ever, that  there  were  two  authorities  shew- 
ing that  it  was  unnecessary  that  the  point 
should  be  made  by  the  bill — fVoodgatev, 
Field  and  Rogers  v.  Souiten,     But  in  both 
those  cases  the  executor  admitted  assets; 
that  is,  he  said,  "  Do  not  go  to  the  expense 
of  an  account,  for  I  admit  that  which  it  is 
the  object  of  the  account  to  establish."    In 
fVtwdgate  v.  Field  the  admission  was  an 
admission  in  terms ;  in  Rogers  v.  Soutten 
the  defendant  admitted  the  receipt  of  2,500Z. 
personal  estate,  and  stated  the  amount  of 
debts,  which  left  a  balance  more  than  suf- 


ficient to  pay  the  legacies.  Stopping  there, 
the  admission  of  assets  was  complete ;  but 
notwithstanding  the  above  facts,  the  ex- 
ecutor denied  assets :  but  the  meaning  of 
that  denial  depended  upon  the  explanation 
he  gave  in  his  answer.  The  explanation 
was  this,  that  the  executor  claimed  to  be 
entitled  to  the  testator's  real  estate.  This 
claim  was  opposed  by  others ;  and  the 
dispute  ended  by  a  compromise,  according 
to  the  terms  of  which  the  executor  was  to 
have  the  real  estate,  he  undertaking  to 
pay  the  testator's  debts  and  funeral  and 
testamentary  expenses,  and  the  adverse 
claimants  were  to  have  the  2,500/.  per- 
sonal estate.  The  compromise  was  carried 
out,  and  the  executor  paid  them  the  2,500/. 
accordingly.  The  question  which  the  Master 
of  the  Rolls  in  that  case  had  to  decide,  was, 
whether  the  expenditure  by  the  executor  of 
the  personal  estate  (which  in  fact  belonged 
to  the  legatees)  for  his  own  private  pur- 
poses, discharged  the  executor  from  the  ad- 
mission of  assets  he  had  made  in  the  first 
instance.  The  Master  of  the  Rolls  held 
that  it  did  not ;  in  which  I  entirely  agree 
with  him .  The  denial  of  assets,  as  the  Master 
of  the  Rolls  observed,  was  not  a  denial 
that  he  had  possessed  assets  sufficient  to 
pay  the  legacies,  for  that  he  admitted; 
but  simply  a  denial  that  he  had  them 
in  hand  at  the  time  of  filing  his  answer ; 
which  he  had  not,  only  because  he  had 
misapplied  them,  which  of  course  the  Court 
could  not  regard  —  Collis  v.  Collis  (3). 
There  must  be  then  a  decree  for  an  account ; 
but  a  preliminary  objection  was  taken  to 
such  a  decree,  upon  the  ground  that  certain 
persons  interested  in  parts  of  the  testator's 
property,  under  a  deed  executed  by  the  tes- 
tator in  his  lifetime,  were  necessary  parties, 
— and  this  was  the  second  question  argued. 
The  deed  which  is  set  up  by  the  answer, 
and  proved  in  the  cause,  is  dated  the  1 1th 
of  June  1830.  By  this  deed  the  testator 
conveyed  the  mines  and  minerals  under 
certain  freehold  and  copyhold  lands  to 
Thomas  Lane  in  fee,  upon  trust,  for  the 
testator,  during  his  life,  and,  after  his  death, 
upon  trust  to  sell  the  same,  and  out  of  the 
proceeds — first,  to  pay  and  discharge  all  the 
debts  of  the  testator,  so  as  to  relieve  and 
discharge  all  the  real  and  personal  estate 

(3)  2  Sim.  365. 
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of  the  testator  from  the  same;  secondly, 
to  pay  3,0002.  to  be  applied  for  the  pur- 
poses of  the  testator's  will ;  thirdly,  to  divide 
the  surplus  into  three  parts,  and  pay  it  to 
the  persons  therein  mentioned.  It  is  these 
last-mentioned  parties  who,  the  defendants 
contend,  ought  to  be  parties  to  this  suit. 
T.  Lane,  the  trustee  under  the  deed,  is 
already  a  party  as  executor.  The  deed 
contains  very  complex  powers  and  provi- 
sions as  to  the  management  of  the  trust 
until  sale ;  but  these  do  not  aflfect  the  pre- 
sent question.  At  the  time  of  the  argument 
I  stated  ray  opinion  generally  upon  the  law 
applicable  to  this  objection.  But  as  the 
correctness  of  that  opinion  was  afterwards 
challenged  in  argument,  I  will  re-state  it. 
The  biU  is  to  be  paid  out  of  assets ;  first, 
personal ;  secondly,  real.  It  is  immaterial 
for  the  present  purpose,  whether  the  inter- 
est which  the  testator  had  in  the  mines 
and  minerals  comprised  in  the  deed  of  the 
11th  of  June  1830  was  real  or  personal. 
It  is  sufficient  that  it  be  shewn  that  he  had 
an  interest  in  those  mines  and  minerals 
which  at  his  death  constituted  part  of  his 
estate,  and  was  applicable  to  the  payment  of 
his  debts.  Now  nothing  can  be  more  clear 
than  this,  that  where  payment  of  a  debt  is 
sought  out  of  the  assets  of  a  deceased  debtor, 
the  creditor  must  bring  before  the  Court  the 
persons  who  stand  in  the  place  of  the  testator 
in  respect  of  those  assets,  the  personal  repre- 
sentative in  respect  of  the  personal  estate, 
the  heir  in  respect  of  real  estate  descended, 
and  the  devisee  in  respect  of  devised  estates. 
The  assets  cannot  be  reached  or  marshalled 
without  this :  and  the  only  question  in  this 
case  is,  whether  the  creditor  is  entitled  to 
say  he  will  pursue  these  particular  portions 
of  the  assets  which  are  comprised  in  the 
deed  of  the  11th  of  June  1830  only  through 
the  testator's  representative,  or  whether  he  is 
not  compellable,  in  the  circumstances  of  this 
case,  to  pursue  that  portion  of  the  assets 
directly  in  conjunction  with  the  other  assets 
of  the  testator.  That  the  mines  and  minerals 
in  question  are  assets  of  the  testator  cannot 
be  disputed. 

Suppose  the  deed  of  the  1 1th  of  June 
1830  had  contained  no  gift  of  the  ultimate 
surplus  of  the  proceeds  of  the  mines  and 
minerals  after  paying  the  debts.  In  that 
case,  according  to  modem  decisions,  the 
whole  would  have  been  a  trust  for  the  tes- 


tator, and  at  his  death  the  mines  and  mine- 
rals would  have  been  part  of  his  assets. 
How  then  is  the  case  affected  by  the  circum- 
stance, that  the  ultimate  surplus  is  given 
over  to  volunteers  ?  The  only  efiect  of  that 
gift  is,  that  the  testator  cannot  recal  the 
interest  so  given.  The  deed  is  binding  upon 
him  quoad  hoc.  But  to  the  extent  of  the 
testator's  debts  his  interest  in  the  mines  and 
minerals  is  untouched  by  it.  Another  pro- 
position is  equally  dear,  viz.  that  the  Court 
in  administering  the  asseta  of  the  testator 
will  have  regard  to  the  provisions  of  that 
deed,  so  as  to  throw  upon  the  mines  and 
minerals,  if  that  be  the  effect  of  the  deed,  the 
testator's  debts,  in  exoneration  of  his  devised 
and  other  estates.  The  principle  of  mar- 
shalling may  not  perhaps  be  always  just  in 
practice  towards  creditors.  But  the  prin- 
ciple is  sound,  and  cannot  be  disputed.  One 
party  has  two  funds  to  resort  to,  and  the 
Court  compels  him  to  resort  to  that  which 
will  leave  the  rights  of  others  inter  se  un- 
disturbed. But  it  was  said  that  the  plaintiflEs 
did  not  claim  under  the  deed  of  June  1880, 
and  therefore  they  might  disregard  it.  There 
is  ah  obvious  fi&Uacy  in  this  argumenL  A 
creditor  does  not  claim  under  tibe  executor, 
or  heir,  or  devisee.  He  claims  paramount 
to  all.  Yet,  if  he  comes  for  payment  of  his 
debt  out  of  assets,  he  is  compeUed  to  bring 
all  parties  before  the  Court  who  represent 
the  different  portions  of  the  assets ;  which 
the  Court,  professing  to  give  the  creditor 
his  due,  will  marshal  in  favour  of  parties 
claiming  as  volunteers  under  the  testator. 
The  pldntifib,  if  bound  to  bring  the  par- 
ties interested  under  the  deed  of  the  11th 
of  June  1830  before  the  Court,  are  bound 
to  do  so,  not  on  the  ground  that  they  claim 
under  the  deed,  but  because  the  parties 
who  claim  under  it  are  interested  in  the 
course  of  the  administration  of  the  assets. 
The  real  question  is,  could  parties  in- 
terested under  the  deed  object  to  being 
parties  to  this  suit? — f.  e,  could  trustees 
who  have  accepted  this  particular  trust,  and 
those  who  accept  benefits  under  the  deed, 
refuse  to  be  parties  to  a  suit  to  administer 
the  assets  of  the  testator,  the  object  of 
the  deed  being  by  means  of  its  provisions  to 
protect  the  testator's  other  assets  from  his 
debts  ?  As  the  plaintiffs,  however,  have  con> 
tended,  and  I  think  with  apparent  reason, 
that,  if  I  should  decide  that  the  persons 
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interested  under  tbe  deed  of  the  11th  of 
June  1830  are  necessary  parties  to  the  suit, 
the  payment  of  the  testator's  dehts  may  be 
greatly  delayed, — and  as  the  delay  which  may 
possibly  result  from  my  makmg  a  decree 
which,  for  the  present  at  least,  will  avoid  that 
inconvenience  will,  if  it  should  occur,  fall 
upon  the  plaintiffs, — I  will  endeavour  to 
fiame  inquiries  which  may  possibly  enable 
die  creditors  to  obtain  payment  of  their 
debts  through  the  present  parties  to  the  suit, 
without  injury  to  any. 

Nov.  25. — ^WiGRAM,  V.C.  read  the  fol- 
lowing minutes  of  decree :— Refer  it  to 
the  Master,  &c.,  to  take  an  account  of  the 
debts  and  funeral  expenses  of  the  testator, 
Joseph  Lane ;  and  he  is  to  compute  interest 
on  such  of  his  debts  as  carry  interest,  after 
the  rate  of  interest  the  same  respectively 
carry ;  and  the  said  Master  is  to  cause  an 
advertisement  to  be  published  in  the  London 
Gazeite,  &c.,  for  the  creditors  of  the  said 
testator  to  come  in  before  him  and  prove 
their  debts,  and  he  is  to  fix  a  peremptory 
day  for  that  purpose,  and  such  of  the  said 
creditors  as  shall  not  come  in  to  prove  their 
debts  by  the  time  to  be  therein  limited  are 
to  be  excluded  the  benefit  of  this  decree ; 
and  the  said  Master  is  to  take  an  account 
of  the  personal  estate  of  the  said  testator 
come  to  the  hands  of  the  said  defendants, 
Thomas  Lane  and  Farindon  Lane,  his 
executors,  or  to  the  hands  of  any  other 
person  or  persons,  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their  use ; 
and  the  said  Master  is  to  inquire  whether 
any  and  what  part  of  such  personal  estate 
is  outstanding :  and  let  the  personal  estate 
of  the  said  testator  be  applied  in  payment 
of  the  debts  and  funeral  expenses  of  the  said 
testator,  in  a  due  coturse  of  administration  : 
and  let  the  said  Master  inquire  whether  the 
said  testator  died  possessed  of  any  and  what 
real  estate ;  and  he  is  to  t^e  an  account 
thereof,  and  to  inquire  whether  the  same  or 
any  part  thereof  is  affected  by  any  charge 
or  incumbrance :  and  in  making  the  last- 
mentioned  inquiry,  the  Master  is  to  inquire 
and  state  to  the  Court  what  is  the  present 
state  of  the  property  comprised  in  the  deed 
of  the  11th  day  of  June  1830,  and  whether 
any  part  of  the  property  subject  to  the  trusts 
of  that  deed  is  now  available  for  the  pay- 
ment of  the  said  testator's  debts,  and  if  so. 


to  what  amount;  and  if  the  said  Master 
shall  find  that  there  is  such  a  fund  and  the 
same  shall  be  Insufficient  for  the  payment 
of  the  said  testator's  debts,  he  is  to  inquire 
whether  the  trustee  acting  in  the  trusts  of 
that  deed  is  willing  by  sale  or  otherwise  of 
the  mines  and  minerals  under  the  trusts 
of  the  deed  to  raise  a  fund  sufficient  for  the 
payment  of  the  said  testator's  debts ;  and, 
if  not,  whether  a  fund  may  be  so  raised  by 
a  sale  of  the  testator's  interest  in  the  mines 
and  minerals,  subject  to  the  trusts  of  the 
deed  :  and  let  the  Master  inquire  whether 
Thomas  Lane  has  advanced  any  and  what 
sums  for  the  benefit  of  the  said  estate.  But 
these  inquiries  are  to  be  without  prejudice 
to  the  rights  and  interest  of  all  parties 
claiming  under  the  said  deed  of  the  11th  of 
June  1830,  and  without  prejudice  to  any 
question  in  this  cause,  whether  it  may  not 
become  necessary  to  make  parties  to  this 
suit  the  persons  interested  under  tbe  said 
deed  of  the  11th  of  June  1830.  And  for 
the  better  taking  tbe  said  accounts  and 
making  the  aforesaid  inquiries,  the  parties 
are  to  produce  before  the  Master,  upon  oath, 
all  deeds,  &c.,  and  are  to  be  examined 
upon  interrogatories  as  the  Master  shall 
direct;  who,  in  taking  the  said  accounts,  is 
to  make  unto  the  parties  all  just  allowances : 
and  reserve  the  consideration  of  all  further 
directions,  and  of  the  costs  of  this  suit, 
until  after  the  Master  shall  have  made  his 
report:  with  liberty  to  any  of  the  parties  to 
apply,  &c. 


K.  Bruce,  V.C. 
Dec.  2. 


} 


ROCKE  V.  COOKE. 


Limitations^  Statute  of — Laches, 

In  1825,  the  plaintiff  brought  an  action 
against  a  lunatic^  for  a  debt.  The  lunatic 
and  his  committees  thereupon  filed  a  bill  in 
equity  to  restrain  the  plaintiff  from  prose^ 
cuting  the  action.  By  an  order  made  in  this 
suit  in  July  1825,  by  consent,  it  was  ordered 
that  the  plaintiff  should  be  restrained  from 
further  prosecuting  the  action,  or  commencing 
any  other  proceedings  at  law  in  respect  of 
the  debt,  and  that  the  proceedings  in  the  suit 
should  be  stayed,  and  that  the  plaintiff  should 
be  at  liberty  to  carry  in  his  claim  before  the 
Master  in  the  matter  of  the  lunacy.  In  1828 
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the  Master  reported  that  the  plaintiff^s 
claim  required  further  consideration;  and, 
in  1830,  made  a  report  as  to  debts,  in  which 
no  notice  was  taken  of  his  claim.  The 
commission  of  lunacy  was  never  superseded, 
and  the  lunatic  died  in  1843.  A  hill  filed 
by  the  plaintiff  in  1844  against  the  luna^ 
tic's  representatives  (so  constituted  by  a  wiU 
dated  before  the  lunacy),  in  respect  of  the 
debt,  was  dismissed,  with  costs. 

In  1825  Mr.  Rocke,  the  plaintiff  in  this 
cause,  brought  an  action  against  Sir  Gre- 
gory Page  Turner,  then  in  prison  for  debt, 
and  a  lunatic  under  a  commission  of  lunacy, 
for  a  debt  alleged  to  be  due  from  him  in 
respect  of  certain  promissory  notes,  and 
lodged  a  detainer  with  the  marshal  of  the 
prison. 

Sir  G.  P.  Turner  and  his  committees 
thereupon  filed  a  bill  in  equity,  praying  that 
the  promissory  notes  might  be  delivered  up, 
and  for  an  injunction  to  restrain  the  plaintiff 
at  law  from  proceeding  in  his  action.  By 
an  order  made  in  this  cause,  in  July  1825, 
by  consent,  or  (as  was  stated  by  the  plain- 
tiff's counsel)  by  partial  consent,  it  was 
ordered  that  Mr.  Rocke  should  discharge 
the  detainer,  and  be  restrained  from  further 
prosecuting  the  action,  and  from  commenc- 
ing or  prosecuting  any  other  proceedings 
at  law  against  Sir  G.  P.  Turner,  and  that 
the  proceedings  in  the  suit  should  be  stayed, 
and  that  Mr.  Rocke  should  be  at  liberty  to 
carry  in  his  claim  gainst  the  estate  of  Sir 
G.  P.  Turner,  in  the  matter  of  the  lunacy, 
before  the  Master  to  whom  that  matter 
stood  referred. 

Mr.  Rocke  carried  in  his  claim  in  the 
lunacy.  The  Master,  by  his  report  made 
in  1828,  certified  that  he  had  allowed  some 
of  the  debts  claimed  against  the  lunatic's 
estate;  but  that  he  thought  that  some  other 
claims,  including  Mr.  Rocke*s,  ought  to 
have  further  consideration.  The  Master 
made  a  subsequent  report  in  1830,  as  to 
the  testator's  debts,  but  no  further  notice 
was  taken  of  Mr.  Rocke's  claim.  It  ap- 
peared, however,  that  a  note  was  found  in 
the  ofHce  of  Lord  Henley,  the  Master  to 
whom  the  matters  in  the  lunacy  were  re- 
ferred, by  which  he  declared  that  in  his 
opinion  the  plaintiff's  claim  had  failed. 
AlUhe  Master's  reports  were  duly  confirmed. 
The  commission  of  lunacy  was  never  super- 


seded. The  proceedings  in  the  Master's 
ofiice  are  more  fully  stated  in  the  judg- 
ment. 

Sir  G.  P.  Turner  died  on  the  6th  of 
March  1843,  having,  by  a  will  dated  before 
his  lunacy,  constituted  the  defendants  his 
real  and  personal  representatives.  In  1844 
Mr.  Rocke  filed  the  bill  in  this  cause,  on 
behalf  of  himself  and  all  other  the  creditors 
of  Sir  G.  P.  Turner,  against  the  defendants 
in  respect  of  the  above-mentioned  debt. 

Mr.  Russell  and  Mr,  Glasse,  for  the 
plaintiff,  cited — 

Pulteney  v.  JVarren,  6  Ves.  72. 
Ex  parte  M'Dougal,  12  Ibid.  384. 
Bond  V.  Hopkins,  1  Sc.  &  L.  413. 

Mr.  Wigram,  Mr.  Teed,  Mr.  Willcock, 
Mr.  Freeling  and  Mr.  Webb,  for  the  defen- 
dants, cited  Bampton  v.  BurchaU{i). 

Kmioht  Bruce,  Y.C. — This  is  a  legale 
and  not  an  equitable  demand ;   and   the 
plaintiff's  title  to  sue  arises  from  the  cir- 
cumstance of  the  death  of  the  alleged  debtor, 
which  entitles  him,  on  a  legal  demand  (if 
he  have  one),  to  come  to  this  Court  for  the 
administration  of  the  assets.     This  legal 
demand  was  the  subject  of  an  action  against 
the  alleged  debtor  in  his  lifetime,  brought 
so  far  back  as  the  year  1825.    The  alleged 
debtor  was  then  lunatic  under  a  commission. 
The  lunatic  and  his  committees  filed  a  bill 
to  be  relieved  against   the  action.     The 
plaintiff  at  law,  the  defendant  in  equity, 
answered  the  bill.     Upon  the  answer  the 
order  was  made,  which  appears  upon  the 
pleadings,  by  which  the  plaintiff  consented 
to  withdraw  the  detainer,  to  be  restrained 
from  further  proceeding  in  the  action  he 
had  brought,  and  from  taking  any  other 
proceedings  for  the  recovery  of  his  alleged 
debt,  and  he  was  to  be  at  liberty  to  go 
in  before  the  Master  in  the  matter  of  the 
lunacy  to  make  his  claim.     Independentiy 
of  the  circumstances  under  which  that  order 
was  made,  whether  by  consent,  or,  as  the 
counsel  for  the  plaintiff  has  said,  by  a  par- 
tial consent,  I  have  no  jurisdiction  to  dis- 
charge or  to  alter  that  order ;  and  supposing 
that,  under  any  circumstances,  I  could  have 

(1)5  Bea.  67 ;  s.  c.  11  Law  J.  Rep.  (n.s.)  Chanc. 
200. 
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junsdiction  to  give  relief  against  it  (on 
which,  it  must  be  understood,  I  say  nothing), 
still  no  case  is  now  before  me  for  relief 
against  it.  In  effect,  substantially,  this 
order  binds  all  parties  before  me,  so  far  as 
any  jurisdiction  exercisable  by  me  is  con- 
cerned. The  order  which  I  have  thus 
described  is  very  remarkable  in  its  words ; 
for  the  injunction  is  not  until  the  hearing^- 
not  until  further  order — not  against  the 
pending  action  only,  but  is  general  and 
absolute  from  prosecuting  the  present  action, 
and  from  taking  any  further  proceedings  at 
]{iw  for  the  enforcing  of  his  alleged  demand 
against  Sir  G,  P.  Turner.  It  is  an  abso- 
lute bar  against  the  legal  demand.  The 
plaintiff  in  equity,  however,  had  a  suit 
to  be  relieved  against  that  legal  demand. 
That  suit  is  also  suspended  as  generally 
and  as  absolutely;  for  the  order  is,  that 
all  the  proceedings  in  the  suit  be  stayed, 
and  the  creditor  to  be  at  liberty  to  carry 
in  his  claim  before  the  Master.  The  plaintiff 
carries  in  his  claim  against  the  estate  in  the 
lunacy.  It  might  possibly  be  a  question 
what,  under  such  an  order  as  this,  might, 
in  other  circumstances,  have  been  done.  I 
do  not  say  that  a  state  of  things  might  not 
have  arisen,  in  which,  after  thi;^  order,  and 
notwithstanding  this  order,  the  creditor  or 
alleged  creditor  might  have  sued  in  some 
ordinary  court  of  law  or  equity  for  his 
demand,  either  during  the  life  of  the  alleged 
debtor,  or  after  his  death. 

But  assuming  it  to  be  possible  that  such 
a  state  of  things  might  have  arisen,  I  have 
to  ask,  has  such  a  state  of  things  arisen  ? 
Now  this  takes  place.  The  creditor  avaOs 
himself, — ^actively  avails  himself, — of  the 
liberty  thus  reserved  to  him  by  the  order. 
He  goes  before  the  Master  in  lunacy,  and 
carries  in  his  demand ;  and,  more  than  three 
years  after,  a  report  is  made,  mentioning 
this  claim  amongst  others.  The  Master,  find- 
ing the  claim,  though  made,  (and,  perhaps, 
it  may  be  assumed  that  it  had  not  been 
established  to  the  Master's  satisfaction,)  re- 
ports it  as  one  fit  for  further  inquiry.  That 
report  was  confirmed  by  the  Lord  Chancellor 
in  lunacy,  on  the  21st  of  February  1829. 
Then  it  is  referred  back  to  the  Master, 
as  I  understand  it,  to  consider,  or  rather  to 
reconsider,  the  claims  which  he  had  reported 
as  fit  for  further  inquiry  or  reconsideration. 
It  appears  that  the  creditor  now  appears 


before  the  Master.  The  Master  is  repeat- 
edly attended ;  evidence  is  adduced  before 
him,  and  ultimately,  in  the  judgment  of 
the  Master  the  claim  fails,  for  the  Master 
has  left  a  note  on  a  document  in  his 
office,  in  which  he  expresses  his  opinion 
against  it  on  the  26th  of  August  1829. 
Nearly  a  year  after,  a  report  is  made  of  further 
debts,  but  no  claim  is  mentioned  as  fit  for 
further  consideration ;  and  it  does  not  in- 
clude or  in  any  manner  refer  to  this.  That 
report  is  confirmed  on  the  3rd  of  August 
1830.  The  commission  is  never  superseded. 
Whether  the  lunacy  continued  in  effect  or  not 
during  the  whole  time  (probably  not),  the 
commission  was  not  superseded,  and  the 
lunatic  lived  until  the  6th  of  March  1843 ; 
and  it  is  not  until  after  his  death  that  any 
further  proceedings  take  place :  the  pro«- 
ceedings  of  this  creditor  having  been  per- 
fectly at  rest, — absolutely  at  rest,  as  to  his 
demand,  the  whole  of  the  interval  between 
the  26th  of  August  1829,  and  the  death  of 
the  lunatic,  which  occurred,  as  I  have  said, 
on  the  6th  of  March  184$.  Now  the  Sta- 
tute of  Limitations  clearly  disposing  of  the 
plaintiff's  claim,  unless  the  order  of  1825, 
and  the  proceedings  in  the  Master's  office 
to  which  I  have  alluded,  exclude  the  ope- 
ration of  that  statute,  the  question  is, 
whether  it  is  reasonable  or  just,  under  the 
circumstances  now  presented  to  the  Court, 
that  its  operation  should  be  excluded.  I 
am  of  opinion  that  it  is  not;  and,  conse- 
quently, I  must  dismiss  the  bill,  with  costs. 


K.  Bruce,  V.C.  1 

Dec.  23.        I  '^-  ^^«^  *^'  ^^^'^^- 

Settlement — Construction  —  Absolute  In- 
terest— Executors  or  Administrators, 

The  trusts  of  some  stock  were,  by  a  set' 
ilement,  declared  to  be  for  A,  B,  C,  and  Z), 
equally ;  with  a  proviso,  that  the  shares  of 
females  should  not  be  paid  to  them,  but  should 
be  invested,  and  the  income  paid  to  them  for 
their  lives,  and  that,  after  the  death  of  each 
such  female,  the  trustees  should  stand  pos- 
sessed of  her  share  for  such  persons  as  she 
should  by  will  appoint,  and,  in  default  of 
appointment,  for  the  executors  or  adminis' 
trators,  or  other  the  personal  representatives 
or  representative  of  such  female  I'^Held^ 
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that  each  female  had  an  ahtohte  interest  in 
her  share,  and  had  a  right  to  a  transfer. 

By  an  indenture,  dated  the  10th  of  Feb- 
ruary 1830,  it  was  declared  that  certain  trus- 
tees therein  named,  should  stand  possessed  of 
a  sum  of  5,0002.  stock,  which  had  been  trans- 
ferred into  their  names,  upon  trust  for  Har- 
riet Gibson,  Ann  Gibson,  Isabella  Gibson, 
Henry  Gibson,  Thomas  Gibson,  Edward 
Gibson  and  Serena  Gibson,  or  such  of  them 
as  should  live  to  attain  the  age  of  twenty- 
one  years,  equally.  The  settlement  con- 
tained a  proviso  that,  as  to  the  shares  of 
such  of  the  cestuis  que  trust  as  were 
females,  the  capital  of  such  share  or  shares 
should  not  be  paid  over  to  them  absolutely 
on  their  attaining  the  age  of  twenty-one 
years,  but  should  be  retained  by  the  trus- 
tees, and  continue  to  be  invested,  upon  trust, 
as  to  each  of  the  said  females,  to  pay  the 
annual  proceeds  of  her  share,  after  the 
attainment  by  such  female  of  the  age  of 
twenty-one  years,  into  the  proper  fands 
of  such  female  fqr  her  separate  use.  The 
indenture  then  contained  the  following 
clause :  "  and  from  and  after  the  decease 
of  each  such  female,  then  upon  trust  as  to 
the  principal  of  such  share  or  shares,  and 
all  dividends  and  interest  then  due  and  pay- 
able thereon,  for  such  person  or  persons  as 
she  shall  by  her  last  will  and  testament 
appoint,  an^  in  default  of  such  appointment 
for  the  executors  or  adfiunistrators  or  other 
the  personal  representative  or  representatives 
of  such  female  absolutely." 

On  the  marriage  of  one  of  the  Miss  Gib- 
sons with  the  Hon.  C.  R.  St.  John,  her 
share  of  the  stock  was  transferred  into  the 
names  of  the  defendants;  and  by  an  in- 
denture, dated  the  19th  of  April  1841,  it 
was  declared  that  they  should  be  possessed 
thereof  in  trust  for  Mrs.  St.  John  for  life, 
and  then  for  Mr.  St.  John  for  life,  and  then 
for  the  children  of  the  marriage  ;  and  it  was 
declared  that,  if  Mrs.  St.  John  should  sur- 
vive her  husband,  and  there  should  be  no 
children  of  the  marriage,  the  defendants 
should  stand  possessed  of  the  stock  upon 
such  trusts  as  Mrs.  St.  John  should  by  deed 
or  will  appoint. 

Mrs.  St.  John  survived  her  husband,  and 
there  were  no  children  of  the  marriage. 
Mrs.  St.  John  by  deed  appointed  the  fund 
to  herself,  and  called  upon  the  defendants 


for  a  transfer.  The  defendants  having 
declined  to  make  the  transfer  on  the  ground 
that  it  was  doubtful  whether,  by  reason  of 
the  expression  "  executors  or  administrators 
or  other  the  personal  representatives,"  in 
the  deed  of  the  10th  of  February  1830, 
Mrs.  St.  John  had  an  absolute  interest  in 
the  stock,  the  bill  in  this  cause  was  filed  by 
her  against  them  to  obtain  possession  of  it. 

Mr,  Russell  and  Mr,  Simpson^  for  the 
plaintiffs. 

Mr.  Swanston  and  Mr,  Headlamp  for  the 
trustees,  submitted  the  question  to  the  Courts 
whether  the  plaintiff  was  entitled  to  .a 
transfer. 

Knight  Bruce,  V.C.  said,  that  he  thought 
that  the  plaintiff,  under  the  original  setUe- 
ment  and  the  other  circumstances  stated, 
had  acquired  an  absolute  interest,  and  was 
entitled  to  the  transfer. 

See  Tbe  Attorney  General  v.  Mdkin,  2  PhiL  64; 
s.  0. 16  Law  J.  Rep.  (n.8.)  Cbanc  99. 
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HUNTER  V,  MOCKOLDS. 


Order  for  Time  to  answer  upon  Special 
Application — Plea,  not  upon  Oath — Abuse 
of  Order, 

Under  an  order  for  time  to  answer  simply^ 
the  defendant  has  a  right  to  put  in  a  plea, 

A  defendant  abroad,  after  two  orders 
obtained  for  time  to  answer  simply,  obtained 
a  third  order  for  time,  upon  a  representor 
tion,  that  the  answer  was  prepared  and  moos 
intended  to  be  fUed  forthwith.  The  third 
order,  as  delivered  out,  was  in  termSf  "  to 
plead,  answer,  or  demur,  not  demurring 
alone;"  and  the  defendant  thereupon  fUed 
a  plea  of  outlawry.  Upon  motion,  the  word 
^^ plead," and  the  words  "or  demur,  not  de^ 
murring  aione,"  were  ordered  to  be  struck 
out  of  the  order,  on  the  ground  thai  the  de- 
fendant did  not  intend  to  ask,  or  the  Maeter 
to  grant,  a  more  extended  order  *  Upon  a 
subsequent  motion,  the  plea  was  ordered  to 
be  tcAen  off  the  file  for  irregularity;  with 
costs,  upon  the  ground,  that  the  filing  of  a 
plea,  though  within  the  terms  of  tbe  amended 
order,  was,  under  the  circumstances,  an  abuse 
of  that  order. 


MICHAELMAS  TERM,  1847. 


97 


The  defendant,  Sir  F.  Vincent,  being 
reddent  at  Florence,  had,  on  that  account, 
obtabed  from  the  Master  three  orders  for 
time.  The  first  of  these  orders  was  for 
time  to  answer  only.  The  second  was 
limited  in  the  same  way.  The  third,  which 
was  the  order  in  question,  was  applied  for 
on  the  same  grounds  as  the  former  orders, 
but  was  drawn  up  in  terms,  giving  the 
defendant  time  to  plead,  answer,  or  demur, 
not  demurring  alone ;  and  the  Master  in- 
dorsed on  this  order  the  words  *'  two  months 
peremptory."  The  defendant,  Sir  F.  Vin- 
cent, dien  put  in  a  plea  of  the  plaintiff's 
outlawry. 

The  plaintiff  now  moved  to  strike  out  of 
the  order  the  word  "  plead^"  and  the  words 
"  or  demur,  not  deinurring  alone."  By  the 
affidavits  in  support  of  the  motion,  it  ap- 
peared that  the  defendant's  solicitor,  at  the 
time  of  applying  to  the  Master  for  the  third 
order,  held  in  his  hand  a  document,  which 
he  stated  to  be  the  draft  answer  of  Sir  F. 
Vincent,  and  that  it  was  his  intention  to 
file  it  vrithout  delay ;  and  it  was  admitted 
at  the  bar  that  the  document  was  a  draft  of 
an  answer,  in  the  common  acceptation  of 
the  term,  and  that  it  was  the  defendant's 
then  intention  to  file  such  answer ;  but  that 
the  outlawry  of  the  plaintiff  occurred  sub- 
sequently. 

Mr,  RomiUy  and  Mr,  Southgate^  in  sup- 
port of  the  motion. 

Mr,  Sehomberg^  contra. 

Dec.  I. — WiORAK,  V.C.,  (after  stating 
the  &ct8  of  the  case).-— It  cannot  be  doubted 
that  the  third  order  giving  further  time  to 
answer  ought  to  have  followed  the  terms 
of  the  two  former  orders.  Certainly  there 
was  no  intention  on  the  part  of  the  defen- 
dant to  ask,  or  of  the  Master  to  permit,  that 
the  defendant  should  demur  to  any  part  of 
the  bill,  or  have  larger  powers  under  the 
last  order  than  under  the  two  preceding 
orders.  The  fact  that  Sir  Francis  Vincent 
bond  fide  intended  to  file  and  had  prepared 
an  answer  is,  as  evidence,  conclusive  upon 
this  point.  I  do  not  say  the  Master  might  not 
have  given  such  permission.  But  the  pur- 
pose of  the  Court,  in  requiring  that  applica- 
tions for  time  to  answer  should  be  special, 
would  be  defeated,  if  parties,  applying  for 
time  on  a  specific  ground  and  for  a  specific 
purpose,  and  obtaining  an  order  from  the 

New  Series,  XVII.— Chamc. 


Master  upon  that  ground,  and  for  that  pur- 
pose, were  to  be  at  liberty  to  draw  up  the 
order  in  terms  which  gave  them  greater 
liberty  than  they  had  asked  or  the  Master 
intended  to  give.  All  the  defendant  asked 
in  this  case,  and  all  the  Master  intended  to 
give,  was  an  extension  or  repetition  of  the 
two  previous  orders.  Under  the  order  as 
drawn  up,  the  defendant  might  have  demur- 
red to  ninety-nine  hundredth  parts  of  the  bill, 
and  answered  a  small  part  only,  for  which 
the  time  granted  by  the  Master  was  unne- 
cessary, and  to  which  the  reasons  given  for 
asking  his  indulgence  might  have  been  to  a 
great  extent  inapplicable.  The  other  facts 
of  the  case  I  understand  to  be  as  follows  : 
At  the  time  the  third  order  for  tiiAe  was 
obtained,  the  plea  of  outlawry  was  inappli- 
cable. After  that  and  before  the  time  had 
run  out,  process  of  outlawry  was,  it  is  said, 
perfected.  Upon  this  and  before  the  third 
order  for  time  was  delivered  out  or  seen  by 
the  plaintiff's  agents  the  plea  was  filed. 
Upon  this  the  plaintiff  gave  notice  of  mo- 
tion to  take  the  plea  off  the  file.  The 
order  being  still  in  the  Master's  office,  the 
Master  was  applied  to  to  alter  the  third 
order,  so  that  it  might  conform  with  the  other 
previous  orders.  But  he  refttsed  to  act, 
because  of  the  motion  then^nding  before 
the  Court.  Upon  this,  a  second  notice  of 
motion  was  served  to  strike  out  the  words 
complained  of.  In  this  case,  I  think  the 
order  should  have  been  drawn  up  as  the 
former  orders.  Brooks  v.  Purton{\)  goes 
much  beyond  this. 

The  plaintiff  now  moved  that  the  plea 
which  had  been  filed  might  be  taken  off 
the  file  for  irregularity. 

Mr,  Romilly  and  Mr,  Southgate^  in  sup- 
port of  the  motion. <^The  order  must  now 
be  taken  as  an  order  giving  time  to  answer 
only ;  and  the  question  is,  whether  the  plea, 
which  has  been  filed,  satisfies  the  terms  of 
the  order.  Upon  that  question  the  decisions 
are  contradictory.  The  distinction  between 
an  answer  and  a  plea  is  shewn  by  the  dif- 
ference in  the  orders,  where  leave  is  given 
to  plead,  answer,  or  demur,  not  demurring 
alone,  and  where  it  is  to  answer  simply ; 
and  also  by  the  practice  of  the  Court  in 
directing  a  plea  to  stand  for  an  answer.   In 

(1)  1  Yott.  &  Col.  CO.  271 ;  8.  c.  1 1  Law  J.  Rap. 
(N.S.)  Cbaoo.  122. 
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Taylor  v.  Milner  (2),  Loid  Eldon  said^ 
*'  The  case  calls  for  an  answer  and  an  an- 
swer simply."  In  De  Minckuitsi  y.  Udney 
(3)»  the  rule  was  qualified ;  but  there  the 
plea  was  put  in  upon  oath.  In  this  case,  it 
is  a  plea  of  outlawry,  put  in  without  oath. 
The  defendant  obtained  his  order  upon 
grounds  which  were  solely  relevant  to  put- 
ting in  an  answer  to  the  plaintiff's  bill; 
and  the  order  being  obtained  upon  the 
special  grounds  applying  to  an  answer  only, 
the  leave  of  the  Master  must  be  held  to 
extend  only  to  an  answer — Brooks  v.  Pur- 
ton.  In  Barber  v.  Crawshaw  (4),  Sir  J. 
Leach  refused  to  follow  the  case  of  De 
MinekuUz  v.  Udney,  Under  the  old  prac- 
tice, a  person  might  take  an  order  to  plead, 
answer,  or  demur,  not  demurring  alone :  if, 
by  inadvertence,  he  merely  took  an  order 
giving  him  time  to  answer  alone,  the  Court 
said  he  might  put  in  a  plea.  But  this  is 
an  order  granted  upon  special  application. 

Mr.  Sekowherg^  contra. — Under  an  order 
giving  time  to  answer,  a  plea.inay  be  put 
in — Roberts  v.  Hartley  (5).  In  De  Minck'- 
uUz  V.  Udney,  Lord  Eldon  said,  he  had 
gone  too  far  in  the  previous  case  of  Taylor 
V,  Milner,  In  Sanders  v.  Mwmey  (6),  it 
was  held,  that  a  defendant,  against  whom 
an  attachment  with  proclamations  had 
issued,  might  put  in  a  plea,  if  the  writ  was 
not  returned ;  and  in  Waters  v.  Chambers 
(7),  a  plea  of  outlawry  was  allowed  after 
an  attachment  for  want  of  an  anawer-— 
Hamilton  v.  Hibbert  (8) ;  a  fortiori^  a  de- 
fendant may  plead  after  an  order  to  answer. 

Mr.  Eomilly,  in  reply,  cited  Curzon  v. 
De  la  Zoueh  (9). 

WiGRAM,  y.C. — If  this  case  had  occur* 
red  under  the  old  practice,  I  should  have 
felt  myself  bound  by  the  decisions,  that  a 
plea  is  an  answer  within  the  terms  of  the 
order,  giving  a  party  leave  to  answer  the. 
bill.  In  Brooks  v.  Purton^  the  Vice  Chan- 
cellor Knight  Bruce  intimated  no  opinion 
unfavourable  to  this  decision.  In  questions 
arising  under  the  modem  practice,  I  should 

(2)  10  Yet.  444. 
(8)  16  Ibid.  355. 

(4)  6  Mtd.  294. 

(5)  1  Bro.  C.C.  56. 

(6)  1  Sim.  &  Sta.  225. 

(7)  Ibid.  225. 

(8)  2  Sim.  &  Stv.  226. 

(9)  1  Swanat  185. 


not  be  sorry  to  see  it  decided,  diat  the  word 
*'  answer,"  meant  an  answer  in  the  common 
acceptation  of  the  term.  The  Court  has 
thought  it  proper  to  put  the  parties  to  a 
special  application,  in  order  that  the  Master, 
having  before  him  all  the  merits  of  the 
case,  might  be  able  to  do  that  justice  which 
the  case  requires.  If  the  order  is  to  be  con- 
strued as  before,  it  was  not  important  to 
put  the  party  to  detail  the  grounds  upon 
which  he  required  time  to  answer,  if,  after 
shewing  those  reasons,  he  might  after  all 
have  recourse  to  a  dilatory  plea.  Though 
I  should  not  be  sorry  to  see  it  decided  that 
the  word  "  answer "  was  to  be  construed 
in  the  common  sense  of  the  term,  yet  it  has 
never  been  decided  that  such  is  its  constnio* 
tion ;  and  it  is  not  my  intention  to  originate 
any  such  decision.  This  order  must  be  con- 
strued now  as  an  order  to  answer  simply ; 
and  the  words  must  speak  for  themselvea ; 
and  I  cannot  now  take  notice  that  the  ofdet 
formerly  contained  other  words.  But  it 
was  argued,  that  a  party  having  obtained 
an  order  for  time  to  an9wer,  conldnot  plead 
matter  occurring  subsequently  to  that  order. 
The  argument  to  be  made  available  must  go 
to  this  length ;  that  if,  in  the  mean  time,  the 
defendant  had  got  a  release  from  the  other 
party,  that  release  could  not  be  pleaded,— a 
proposition  which  cannot  be  maintained* 
Supposing,  however,  the  order  to  have  been 
obtained  upon  special  grounds,  shewing  the 
reasons  why  the  defendant  requires  time  to 
answer,  and  the  order  to  be  drawn  up  as  an 
order  to  answer  simply,  and  the  defendant 
then  to  file  a  plea  dUatory  not  upon  oath, 
as  lor  instance,  a  short  plea  few  want  of 
parties,  the  question  would  arise,  whether 
the  Court  would  not  be  justified  in  saying, 
'*  You  have  got  an  order,  witfaia  the  terms  of 
which  yo,u  have  a  right  to  put  in  a  plea ; 
but  that  order  was  obtained  upon  a  given 
representation,  and  is  a  palpable  fraud  upon 
the  Court ;  and,  therefore,  the  plea  must  he 
overruled.*'  I  will  read  the  affidavits,  and 
g^ve  my  judgment  to-morrow. 

Dec  2,  —  WiGRAM,  V.C.  —  Upon  the 
hearing  of  this  motion,.  I  stated  that  I  felt 
myself  bound  by  the  authorities  to  hold 
that  an  order,  giving  time  to  answer,  gives 
the  defendant  a  right  to  put  in  a  plea.  But 
the  order  in  this  case  (which  was  the  third 
obtained,)  was  made  upon  representations 


MICHAELMAS  T£RM,  1847. 


99 


of  &ct8  and  cireumstaiices  amounting  to 
a  positive  statement  that  the  answer  was 
prepared,  and  it  was  the  defendant's  in- 
teatioa  to  file  it  forthwith.  The  only 
qaeition  upon  whieh  I  reserved  my  judg- 
ment was,  whether,  the  order  being  obtained 
imder  such  eircumstances,  it  was  not  a  firaud 
apon  the  Court  to  make  the  use  of  it  which 
the  defendant  has  done  in  this  case.  I  shall 
follow  Brooki  V.  Furion  in  this  case,  and 
in  a  moral  point  of  view  I  think  it  is  the 
sound  decision.  The  plea  will  be  taken  off 
the  file  for  irregularity,  with  costs. 


^  11.      J 


WlORAM,  V.C. 

Nov. 


KENT  V.  TAPLST. 


Specific  Legacy '^  Bonds  —  Arrears  of 
Interest. 

Bequest  of  a  **  bond  for  500/.,  and  inters 
est  at  5/.  per  cent" : — Held,  to  carry  the 
arrears  of  interest  aeemed  due  thereon  at 
the  death  of  the  testator, 

WOHam  Tapley,  at  his  death,  left  a  tes- 
tamentary paper  in  the  words  and  figures 
following :  "  The  under-dated  bonds  of  the 
mayor,  jurats,  bailiffs  and  buxgesses  of  Quin- 
borowe,  to  W.  Tapley,  Esq.,  being  his  pro- 
perty, were  placed,  at  his  request,  in  the 
hands  of  H.  Hawkins,  to  be  taken  care  of 
by  him,  until  he,  W.  Tapley,  Esq.,  wishes 
to  resume  the  possession  thereof.  1.  Bond 
for  500/.,  and  interest  at  5  per  cent.,  dated 
/one  16,  1830.  2.  Bond  for  500/.,  and 
interest  at  5  per  cent,  dated  June  16,  1830. 
3.  Bond,  for  200/.,  and  interest  at  5  per 
cent,  dated  the  25th  of  March  1880,"  &c. 
The  paper  then  enumerated  eighteen  dis- 
tinct bonds  for  different  amounts,  with  inter- 
est at  5  per  cent.  **  The  above-named  bonds 
were  restored  by  Dr.  Hawkins,  and  are 
placed  in  the  hands  of  Mr.  Thomas  Burford, 
my  brother-in-law,  in  trust  for  the  use  of 
Mrs.  Jane  Kent,  after  my  decease. — W. 
Tapley,  M.D."  This  paper  was  attested  by 
three  witnesses,  and  was  admitted  to  probate. 
Mrs.  Kent,  the  specific  legatee  of  the  bonds, 
filed  the  present  bill  against  the  heiress-at- 
kw  of  the  testator,  Burford,  the  trustee  of 
the  bonds,  and  her  husband,  charging  that 
the  personal  estate  was  insufficient  for  pay- 
ment of  the  testator's  debts,  but  that  the 
real  estate  was  more  than  sufficient  to  supply 


the  deficiency  ;  that  the  plaintiff,  as  specific 
legatee,  was  entitled  to  the  bonds  in  ques- 
tion ;  and  it  prayed  a  declaration  that  the 
plaintiff  was  entitled  to  the  bonds  as  a  spe- 
cific bequest,  and  for  an  assignment  to  her 
sole  use  with  the  concurrence  of  her  hus- 
band, and  that  the  trustee  might  be  restrained 
by  injunction  from  selling  or  assigning  the 
same. 

Mr,  Rogers,  for  tJie  plaintiff,  contended 
that  the  gift  of  the  bonds  was  a  specific 
legacy,  and  that  the  words  of  the  bequest 
carried  all  the  arrears  of  interest  accrued 
thereon  at  the  testator's  death —^arcottrf 
V.  Morgan {})* 

Mr.  Sandys,  for  the  defendant,  distin- 
guished the  present  case  from  Harcourt  v. 
Morgan^  which  was  a  gift  "  of  the  amount 
of  a  bond ;"  and  contended  that  the  testa- 
mentary paper  amounted  to  a  declaration  of 
trust  of  the  bonds,  for  the  testator  for  life, 
with  remainder  to  the  plaintiff;  and  that, 
consequently,  the  arrears  of  interest  would 
belong  to  the  testator's  estate. 

WiORAM,  y.C.  held,  that  as  the  paper 
had  been  admitted  to  probate,  the  gift  of 
the  bonds  clearly  amounted  to  a  specific 
bequest,  and  that  such  bequest  must  be  con- 
strued as  if  it  had  been  in  these  terms  :-^ 
**  I  give  to  Mrs.  Kent,  after  my  decease, 
the  bonds  (enumerating  them)  which  I  have 
deposited  with  Burford ;"  and,  upon  the  au- 
thority of  Harcourt  v.  Morgan,  he  held  that 
the  terms  of  the  bequest  carried  the  arrears 
of  interest  due  at  the  testator's  death. 


K.  BRt;cE 

Nov 


KEWENHAM  9.  PEM- 
BERTON. 


CE,  V.C.I 

.17.      j 

Baron  and  Feme — Equity  of  Settlement. 

A  freehold  estate  stood  limited  to  trustees 
for  a  term  of  years,  on  trust  to  secure  a 
jointure,  and,  subject  to  the  term,  to  the  use 
of  a  married  woman.  In  a  suit,  by  her 
against  her  hushand,'—Held,  that  she  was 
entitled  to  an  equity  of  settlement  in  respect 
of  the  estate. 

By  indentures  of  lease  and  release,  dated 
the  14th  and  1 5th  of  August  1828,  certain 
freehold  estates  at  Conington  in  Cambridge- 

(1)  2  Keen,  274. 
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ghire  were  duly  limited  to  the  use  of  Henry 
Hawkins  for 'life,  with  remainder  to  hu 
children  in  tail  as  therein  mentioned,  with 
remainder  to  the  use  of  Francis  Wortham 
for  life,  with  remainder  to  the  use  of  his 
first  and  other  sons  in  tail,  with  remainder 
to  the  use  of  his  daughters  in  tail.  By 
those  deeds  a  power  was  given  to  H. 
Hawkins  to  charge  these  estates  with  a 
jointure  of  200/.  a-year,  and  to  limit  them 
to  any  person  for  any\erra  of  years  for  the 
purpose  of  securing  such  jointure. 

By  an  indenture,  dated  the  13th  of  No- 
vember 1828,  and  made  on  the  marriage 
of  H.  Hawkins  with  Maria  £.  Osborne,  H. 
Hawkins,  in  pursuance  of  the  above  powers, 
charged  the  estates  with  a  jointure  of  2002. 
for  his  intended  wife;  and  demised  them 
to  G.  Osborne,  J.  D.  Bumaby,  W.  Haw- 
kins, and  £.  Hawkins,  for  the  term  of  200 
years,  commencing  from  the  day  of  his 
death,  if  M.  £.  Osborne  should  so  long 
live,  on  the  usual  trusts  for  securing  the 
payment  of  the  jointures.  The  indenture 
contained  a  proviso  for  cesser  of  the  term 
on  the  death  of  M.  £.  Osborne,  and  pay- 
ment of  the  jointure. 

H.  Hawkins  died  without  issue,  leaving 
his  widow  surviving ;  and  Francis  Wortham 
died,  leaving  the  plaintiff,  Frances  Louisa 
Wortham  his  only  child ;  and  in  January 
1849  the  above-mentioned  estates  became 
vested  in  her  in  tail,  subject  to  the  jointure 
of  Mrs.  Hawkins. 

In  October  1843  W.  B.  Newenham  in- 
duced the  plaintiff,  then  Miss  Wortham, 
and  who  was  then  between  fourteen  and 
fifteen  years  of  age  and  living  with  her 
mother,  to  quit  her  home,  and  took  her  to 
Gretna  Green,  where  they  were  mairied. 
They  lived  togetlier  until  March  1844, 
when  W.  B.  Newenham  was  taken  into 
custody,  charged  with  a  misdemeanour  for 
having  unlawfully  taken  the  plaintiff  out  of 
the  possession,  and  against  the  will,  of  her 
mother.  For  this  offence  he  was  shortly 
after  sentenced  to  two  years'  imprisonment. 
In  August  1844  the  plaintiff,  Mrs.  Newen- 
ham, had  a  child. 

The  bill  which  was  filed  by  Frances 
Louisa  Newenham  by  her  mother  and  next 
friend  against  C.  Pemberton,  W.  Hawkins, 
and  W.  B.  Newenham,  stated  the  above 
circumstances,  and  also  that  C.  Pemberton 
and  W.  Hawkins  had  taken  upon  them- 
selves to  receive  the  rents  and  profits  of  the 


estates ;  and  prayed  for  an  account  of  the 
rents,  the  appointment  of  a  guardian  and 
receiver,  and  an  allowance  for  maintenance. 

The  Master  had  made  a  report  in  the 
cause,  upon  a  reference  made  to  him, 
whereby  he  found  the  above  circumstances 
as  to  the  plaintiff's  property,  and  set  out  in 
detail  the  circumstances  relating  to  the 
abduction  of  the  plaintiff.  A  receiver  had 
been  appointed  of  the  rents  of  the. estates. 
The  jointure  had,  always  been  paid  to  Mrs. 
Hawkins  without  question.  A  petition  was 
presented  by  the  plaintiff  praying  for  an 
equity  of  settlement  out  of  the  estates.  The 
cause  now  came  on  for  further  directions, 
and  on  the  petition. 

Mr,  Swansian  and  Mr,  Prendergast,  fi>r 
the  plaintiff,  contended  that  she  was  en- 
titled to  an  equity  of  settlement  on  the 
ground  that  the  legal  estate  on  the  property 
for  the  term  of  200  years  was  in  the  trustees 
for  Mrs.  Hawkins,  and  cited — 

Siurgis  v.  Champneys,  5  Myl.  &  Cr.  97 ; 
S.C.  9  Law  J.  Rep.  (n.s.)  Chanc.  10. 
Hanson  v.  Keaiing^  4  Hare,  1  ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Cbanc.  13. 

Mr,  Russell  and  Mr,  MaUns,  for  Mr. 
Newenham. — ^Where  a  husband  seeks  the 
assistance  of  a  court  of  equity  in  respect  of 
his  wife's  real  estate,  that  assistance  may 
perhaps  be  granted  on  the  condition  only 
of  there  being  an  equity  of  settlement  for 
the  wife.     It  does  not,  however,  follow 
that  the  Court  urill  give  an  equity  of  settle- 
ment to  the  wife,  a  plaintiff  in  a  suit.     The 
two  cases  are  different.     Assuming  that  the 
wife  in   this  case  has  only  an  equitable 
estate,  to  refuse  her  an  equity  of  settlement 
would  not  be  inconsistent  with  Siurgis  v. 
Champnetfs.     But  the  interest  of  the  wife 
in  the  property  is,  in  fact,  a  legal  one.     The 
term  of  200  years  has  as  yet  no  legal  exist- 
ence, and  is  in  fact  dormant  until  called 
into  action  by  the  trustees — Doe  d.  Courtail 
V.  Thomas  {!),     Notwithstanding  the  term, 
the  wife  has  an  immediate  estate  of  freehold 
•^Doe  d.  Cooper  v.  Finch  (2). 
Mr,  Cokf  for  the  trustees. 

Knight  Brucb,  Y.C— There  is  so  much 
of  moral  justice  and  so  much  of  fairness  in 
the  Lord  Chancellor's  decision  in  Siurgis  v. 
Champneys,  that  it  would,  I  suppose,  be 

(1)  9  B.  &  C.  288 ;  s.  c.  7  Law  J.  Rep.  K.B,  2 1 4. 

(2)  4  B.  «c  Ad.  283 ;   s.  c.  2  Uw  J.  U«p.  (it ^) 
K.B.  41. 
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matter  of  general  regret  if  it  were  decided 
by  the  Hooae  of  Lords  to  be  not  according 
to  law.  Finding  that  decision  which,  I 
belicTe,  as  I  have  said,  to  be  founded  upon 
moral  justice,  and  tending  to  general  conve- 
nience, I  gladly  follow  it.  It  is  true,  tliat, 
in  Stvrgis  ▼.  Champneys^  the  person  who 
claimed  against  the  wife's  equity  was  a 
plaintiff,  seeking  the  assistance  of  the  Court; 
bat  I  do  not  collect  that  the  learned  Judge, 
to  whose  decision  I  am  referring,  rested  the 
case  necessarily  upon  that,  or  considered 
that,  if  the  wife  had  filed  the  bill,  she  could 
not  have  had  the  equity.  He  thus  expresses 
himself: — "  It  was  argued,  that  it  having 
been  held  in  Lady  EUbank  v.  Montolieu  (3) 
that  the  wife  may  come  into  this  court  to 
assert  her  title  to  a  settlement,  the  claim 
could  no  longer  be  put  upon  the  ground 
of  oompelling  the  husband  or  his  assignee 
seeking  equity  to  do  equity.  In  this  case 
the  assignee  is  plaintiff,  and  it  is  not  there- 
fore necessary  to  go  beyond  the  fiicts  now 
before  me.  If  that  case  be  applicable  to 
the  present,  it  would  only  prove  that  Lady 
Champneys  might  herself  have  come  into 
this  court  as  plaintiff  to  claim  that  which 
she  now  adcs  to  have  imposed  as  a  condi- 
tion of  the  decree  sought  by  her  husband's 
assignee.  The  existence  of  this  higher 
equity  could  not  deprive  her  of  what  she  so 
asks."  My  opinion  is,  that,  if  it  would  be 
right  to  give  this  relief  to  the  wife,  being 
defendant,  against  the  plaintiff  seeking  the 
interposition  of  the  Court,  and  resisting  her 
equity,  it  is  right,  upon  the  cases  (to  the 
principal  one  of  which  the  Lord  Chancellor 
alluded  in  the  passage  which  I  have  just 
read),  to  give  her  relief  upon  a  record 
situated  as  this  is. 

The  only  question  remaining,  if  I  am 
right  so  far,  is,  whether  this  is  an  equitable 
interest;  and  upon  that  I  am  unable  to 
donbt.  I  do  not  say  an  equitable  chattel 
interest,  but  I  say  an  equitable  interest; 
for,  although  she  or  her  husband  is  the 
owner  of  the  immediate  legal  fee,  there  is  an 
equitable  interest  which  prevents  the  asser- 
tion of  the  title,  except  in  a  court  of  equity. 
While,  therefore,  the  term  of  200  years  lasts, 
the  title  she  has  is  equitable,  as  I  understand 
it.  It  appears  to  me,  therefore,  that  she  is 
entitled  to  a  settlement  of  the  rents^if  the 
rents  are  in  question,— -either  during  the  joint 
lives  or  until  the  determination  of  the  term 
(3)  5  Ves.  737. 


of  200  years.  The  question  is,  whether,  if 
during  the  joint  lives  the  term  of  200  years 
shall,  by  force  of  the  clause  to  which  refer- 
ence has  been  made,  determine,  her  settle- 
ment can  endure  beyond  that.  I  will  hear 
you  upon  that  if  you  wish  it.  My  impression 
is,  that  I  ought  to  direct  a  settlement  of  or 
out  of  the  rents  of  the  estate  during  the 
joint  lives  of  the  husband  and  wife,  if  thfe 
term  shall  so  long  last.  As  soon  as  the 
term  goes,  her  title  is  purely  legal. 

Mr.  Swanstan  said  he  wished  such  a 
decree  to  be  taken,  with  liberty  to  apply. 

Knioht  Bruce,  V.C— I  do  not  see  any 
objection  to  the  decree  being  made,  without 
prejudice  to  the  question  whether  she  may 
not  be  entitled  to  a  more  extended  settle- 
ment, which  has  not  been  argued. 

By  the  decree  it  was  referred  to  the  Master 
to  approve  of  the  settlement  of  the  whole 
estate  during  the  joint  lives  of  the  husband 
and  wife,  if  the  term  of  200  years  should 
so  long  last,  without  prejudice  to  the  ques- 
tion, whether  the  plaintiff  was  entitled  to  a 
more  extended  settlement ;  and  it  was  or- 
dered that  the  receiver  should  be  continued 
without  prejudice  to  the  rights  of  the 
jointress. 


.C.\ 
.1./ 


GATHERCOLE     V.     WIL- 
KINSON. 


K.  Bruce,  V.C. 
Nov.  25;  Dec 

Subpoena — Service  on  the  Defendant — 
Orders  of  December  1833  and  May  1845. 

A  eopy  of  the  subpeena  to  appear  and 
answer  <Ae  biU  was  inclosed  in  a  letter 
from  the  plaintiff*s  solicitor  to  the  defendant. 
The  defendant^  by  a  letter  in  answer,  ae» 
knowUdyed  the  receipt  of  the  letter  written 
to  him  and  the  subpcena,  and  stated  that  he 
would  attend  to  it: — Heldy  that  the  defen- 
dant had  not  been  properly  served. 

By  the  29th  Order  of  May  1845  (1) 
it  is  ordered,  that  if  any  defendant  is  duly 
served  with  a  subpoena  to  appear  to  a  bill, 
and  refuses  or  neglects  to  appear  thereto 
within  eight  days  after  such  service,  the 
plaintiff  may,  after  the  expiration  of  three 
weeks  from  such  service,  apply  to  the  Court 

(1)  Ord.  Can.  294;  14  Law  J.  Rep.  (n.8.) 
Chanc.  287. 
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for  leave  to  enter  an  appearance  for  such 
defendant;  and  the  Court,  being  satisfied 
that  the  subpoena  was  duly  served,  may,  if 
it  so  thinks  fit,  order  the  same  accordingly. 

By  the  4th  Order  of  December  1835 
(2)  it  was  ordered,  that  the  service  of 
subpoenas  should  be  effected  by  delivering 
a  copy  of  the  writ  and  of  the  indorsement 
thereon,  and  at  the  same  time  producing  the 
original  writ ;  and  that,  in  all  cases  where 
a  subpoena  might  theretofore  have  been 
served  by  leaving  the  body  thereof  at  the 
party's  dwelling-house  or  otherwise  than 
personally,  it  should  be  sufficient  to  leave 
a  copy  of  such  subpoena  in  the  same  manner, 
producing  the  original  writ  to  the  person 
with  whom  such  copy  should  be  so  left. 

This  was  a  motion  for  leave  to  enter  an 
^pearance  for  the  defendant,  W.W.  Chand* 
ler,  under  the  29th  Order  of  May  1845. 

In  the  affidavit,  in  support  of  the  mo- 
tion, the  following  case  appeared  ^— Several 
unsuccessful  attempts  had  been  made  to 
find  the  defendant.  The  plaintiff's  soli* 
dtor  then  wrote  a  letter  to  the  defendant, 
and  sent  it  to  his  father's  house ;  in  which 
letter  it  was  stated,  that  if  the  defendant 
was  desirous  of  avoiding  proceedings  to 
compel  appearance,  he  might  do  so  by 
causing  an  appearance  to  be  entered  £ar 
himself;  and  thai  for  that  purpose  a  copy  of 
the  subpoena  was  inclosed.  In  the  letter 
was  inclosed  a  copy  of  the  subpoena.  The 
defendant  wrote  in  reply : — "  Mr.  W.  W. 
Chandler  has  received  the  letter  inclosing 
the  subpoena  to  appear  to  a  bill  filed  by 
Mr.  GaUiercole  against  him,  and  he  begs  to 
acknowledge  the  receipt  thereof,  and  to  state 
that  he  will  attend  to  it."  No  appearance 
was  entered;  and  another  letter  was  written 
by  the  pkintiff 'a  solicitor  to  the  defendant, 
to  which  no  answer  was  returned. 

Mr^  HUhp  Clarke^  for  the  motion. 

Knioht  BRUCE,Y.C.8aid,  that  he  thought 
that,  for  all  substantial  purposes  of  justice, 
the  defendant  had  been  served;  but  he 
doubted  whether  he  had  been  technically 
served.  He  would  make  the  order  if  the 
officers  of  the  court  thought  it  sufficient. 

It  was  stated,  on  a  subsequent  day,  that 
the  registrars  were  of  opinion  that  the  ser- 
vice luid  not  been  sufficiently  made;  and 
the  motion  waa  refused. 

(2)  Ord.  Ctn.  48;  8  Law  J.  Rep.  (k.s.) 
CbiDc.  I. 


K.  Bruce 
Dec 


,  V.C.\ 


8IBBERINO  9.  EARL  OF 
BALCARRAB. 


Security  for  Costs — Description  of  Plains 
tiff. 

A  plainUff  described  himself  as  "  late  of 
Bt  in  the  eomnty  of  £,  but  now  working 
on  the  railway  line  between  S.  and  M^ 
labourer'*  t^-Held^  that  this  deseripHan  was 
imeuffieienU 

The  plaintiff  in  this  case  described  him- 
self in  his  bUl  as  "  late  of  Blackrod,  in 
the  county  of  Lancaster,  but  now  working 
on  the  railway  line  between  Sheffield  and 
Manchester,  labourer." 

Mr,  Prior ^  moved  on  behalf  of  the  defen- 
dant, that  the  plaintiff  might  give  security 
for  costs,  on  the  ground  of  his  not  having 
given  a  proper  description  of  his  residence, 

Mr,  Hargrave^  for  the  plaintiff,  con- 
tended that  the  description  was  sufficient ; 
as  by  that  the  defendant  would  always  be 
enabled  to  find  the  plaintiff.  In  fact,  no 
better  description  coidd  be  given. 

Kmight  Bruce,  Y.C.-^If  this  descrip- 
tion be  sufficient,  it  is  difficult  to  say  what 
description  is  not  so.  I  think  that  it  is  too 
vague,  too  uncertain.  The  plaintiff  had 
better  see  whether,  by  amendment,  he  can- 
not give  a  better.  If  he  doea  not,  he  muat 
give  security  for  costs. 


K.  Bruce,  V.C. 
Dec.  8. 


} 


In  re  mills. 


Solicitor — BiU  of  Costs. 

By  an  order  made  at  the  Rolls^  a  soli* 
eOor  was  ordered  to  deliver  his  biU  of  costs 
to  Af  and  the  biU  was  delivered,  A  motion 
subsequently  made  by  A,  before  another 
branch  of  the  Court  of  Chancery ^  that  the 
solicitor  should  deliver  all  A,*s  deeds,  ^c, 
m  his  custody  t  to  A^'-^Held,  to  be  irreyular. 

By  an  order  made  at  the  Rolls,  on  the 
14th  of  June  1847»  it  was  ordered  that  Mr. 
Mills,  a  solieitor,  should  deliver  his  bill  of 
costs  to  Messrs.  J.  W.  and  T.  Mansfield. 
The  bill  was  delivered  accordingly.  A 
motion  was  now  made  by  Messrs.  J.  W. 
and  T.  Mansfield,  that  Mr.  Mills  should 
deliver  up  to  them  all  deeds,  &c.  in  hia 
custody  belonging  to  them. 
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Mt^  Boies f  for  the  motion. 

Mr.  MalinSf  for  Mr.  Mills,  objected  to 
the  motion  on  the  ground  that  it  ought 
to  have  been  made  at  the  Rolls. 

KxioHT  Bruce,  VX.  said,  that  it  was 
bis  impression  that  the  motion  ought  to  be 
made  at  the  Rolls ;  and  directed  the  clerk  of 
records  and  writs  to  make  an  inquiry  as  to 
the  opinion  of  the  Master  of  the  Rolls  on 
the  point. 

Mr.  Berry  having  subsequently  stated 
that  the  Master  of  the  Rolls  thought  that 
the  motioo  ought  to  be  made  at  the  Rolls, 
Moiion  rejused^  wUh  costs. 


K.  Bruce,  V.C. 
Dec.  21. 


} 


KNIGHT  V.  CAWTHRON. 


2Srd  Order  of  August  IS^l—Next-of- 
Kin — Service  of  a  Copy  of  the  Bill. 

In  a  suit  by  one  of  the  next-of-kin  of  an 
intestate^  for  the  administration  of  his  estate^, 
the  other  next-ofkin  may  be  served  with 
a  copy  of  the  bill  under  the  29rd  Order  of 
August  1841. 

Mr.  Cawthroo  died  intestate  in  1839, 
and  admkiistration  -was  taken  out  to  his 
estate  by  the  defendant.  The  bill  was  filed 
by  the  plaintiff,  as  one  of  the  next-of-kin 
of  the  intestate,  against  the  defendant,  for 
the  administration  of  the  estate  of  the  intes- 
tate. The  bill  had  stated  that  the  thiee 
persona  therein  mentioned  were  the  other 
next-of-kin  of  the  intestate,  and  these  per- 
sons were  served  with  a  copy  of  the  bill 
under  the  2drd  Order  of  August  1841  (1). 
At  the  heaimg  of  the  cause, — 
Mr,  Russell  and  Mr.  Nalder,  for  the 
defendant,  contended  that  the  three  next- 
of-kin  who  had  been  served  with  a  copy  of 
the  bili  did  not  come  within  the  23rd 
Order ;  and  that  they  ought  to  have  been 
made  substantial  parties  to  the  suit. 

Knight  Bruce,  Y.C.  at  first  thought 
that  the  next-of-kin  of  an  intestate  ought  to 
be  made  parties  in  the  regular  way ;  but, 
after  communicating  with  Wigram,  Y.C, 
said  that  the  opinion  of  Wigram,  V.C.  was 

(1)  Ord.  Caiu  171;  10  Law  J.  Rep.  (n.s.) 
Cbimc  413. 


that  the  next-of-kin  were  within  the  Order, 
and  that  the  Vice  Chancellor  of  England 
was  of  the  same  opinion,  and  that  he  held 
himself  bound  by  those  opinions,  and  wonld 
make  a  decree  upon  the  record  as  it  stood. 


K.  Bruce, 

x/eCi 


JE,  V.CI 

g  >  GOODMAN  V.  GOODMAN. 

Will — Construction — Accrued  Shares. 


A  testator  bequeathed  one-seventh  of  the 
residue  of  his  estate  to  each  of  his  seven 
chUdren,  for  his  or  her  life;  and  declared 
that  after  the  death  of  any  of  his  children 
the  capital  of  the  share  or  shares  of  such' 
child  or  children  should  be  divided  among 
his,  her,  or  their  children  ;  and^  if  any  of 
his  ehUdren  should  die  without  issue  living 
at  his  or  her  death,  the  interest  and  capital 
of  such  child  should  be  divided  equally 
amongst  the  survivors  or  survivor  of  his 
said  chUdren  then  living,  and  the  chil- 
dren  or  issue  of  such  of  them  as  should  be 
then  dead,  at  such  times  and  in  such  manner 
as  WM  thereinb^/bre  directed  concerning 
the  original  shares.  A,  one  of  the  testator* s 
children,  died  without  issue,  and  then  B, 
another  child,  died  without  issue: — Held, 
that  B.*s  accrued  share  -went  over  to  the 
other  children  and  the  grandchildren  of  the 
testator. 

The  testator  in  the  cause,  by  his  will, 
dated  in  January  1801,  gave  an  annuity  of 
102.  to  Rebecca  Mordecai,  for  her  life,  and 
bequeathed  the  residue  of  his  estate  to 
trustees,  and  directed  them  to  convert  the 
same  into  money,  and  to  invest  the  prodpee 
on  the  securities  therein  mentioned,  and  to 
pay  the  dividends  of  one-seventh  part  to 
his  daughter  Elizabeth  Van  Oven  for  her 
fife,  one-seventh  to  his  son  Lyon  Goodman 
for  his  life,  one- seventh  to  his  son  Philip 
Goodman  for  his  life,  one- seventh  to  his 
daughter  Mary  Goodman  for  her  life,  and 
one-seventh  to  each  of  his  other  children, 
Isaac,  Harriet,  and  Rachel,  for  his  or 
her  life.  The  will  then  proceeded  as  fol- 
lows : — *'  And  firora  and  after  the  decease 
of  any  or  either  of  my  children,  my  s»d 
trustees  for  th6  time  being  shall  stand 
possessed  of  so  much  and  such  share  of  the 
principal  or  capital  of  the  said  residue  of 
my  said  estate  as  shall  constitute  the  capital 
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or  stock  from  whence  such  deceased  child 
or  children's  share  or  shares  of  the  interest 
thereof  arose  and  was  produced,  upon  trust 
to  pay  the  same  unto  and  amongst  all  and 
every  the  respective  child  or  children  of  him, 
her,  or  them  so  dying,  if  more  than  one,  in 
equal  shares  and  proportions;  hut  if  but 
one  child ;  then  to  such  only  child ;  the  part, 
share,  or  proportion  of  such  of  them  as 
should  be  a  son  or  sons  to  be  paid  to  him 
or  them,  on  his  or  their  attaining  their  or 
his  respective  age  or  ages  of  twenty-one 
years,  and  the  parts,  shares,  or  proportions 
of  such  of  them  as  shall  be  a  daughter 
or  daughters  to  be  paid  to  her  or  them  on 
her  or  their  attaining  their  or  her  respective 
age  or  ages  of  twenty-one  years  or  day  of 
marriage  which  shall  first  happen,  and  in  the 
meantime  to  be  a  vested  interest  in  him,  her, 
or  them  respectively ;  and  upon  further  trust 
in  case  any  of  my  said  children  shall  die 
without  issue  living  at  their  death,  or 
bom  in  due  time  after  them,  to  pay  and 
divide  the  interest  and  capital  of  such  child 
so  dying  without  issue  as  aforesaid,  unio 
and  equaUyfimongsi  the  survivor*  or  survivor 
of  my  said  children  then  living,  and  the  chil- 
dren or  issue  of  such  of  them  as  shall  he  then 
dead,  at  such  times  and  in  such  manner  as 
is  hereinbefore  directed  concerning  the  ori- 
ginal  shares  of  the  said  residue.*' 

The  will  then  contained  the  following 
clauses:-—*'  I  expressly  declare  that  if  any 
of  my  said  childien  shall  endeavour  to  dis- 
pose of  his,  her,  or  their  interest  under  my 
said  will,  I  hereby  utterly  revoke  and  make 
void  all  and  every  the  bequests  hereinbefore 
made  unto  or  in  trust  for  the  benefit  of  such 
child  or  children  so  endeavouring  to  dispose 
of  his,  her,  or  their  interest  under  my  said 
will,  so  far  as  related  to  him,  her,  or  them, 
and  I  direct  that  the  share  and  interest  of 
such  child  or  children  shall  immediately  go 
over  to,  and  become  vested  in,  the  others 
or  other  of  my  said  children,  to  be  divided 
between  them,  if  more  than  one  in  equal 
shares  and  proportions,  and  if  but  one  sur- 
viving child,  then  to  such  only  child  ;  and 
if  Rebecca  Mordecai  shall  offer  or  endeavour 
to  sell  or  dispose  of  her  share  and  interest 
under  my  will,  I  hereby  also  revoke  and 
make  void  the  bequest  to  her,  and  give  the 
same  unto  and  amongst  my  said  children, 
if  more  than  one,  share  and  share  alike,  and 
if  but  one,  then  to  such  only  child.*' 


The  testator  died  in  1812,  leaving  his 
seven  children  in  his  will  named.  Elizabeth 
Van  Oven  died  in  1817,  leaving  children. 
Lyon  Groodman  died  in  January  1 882,  leav- 
ing a  child.  Philip  Goodman  died  in  Sep- 
tember 1832,  without  leaving  any  child; 
and,  in  1844,  Mary  Goodman  died,  without 
leaving  any  children. 

The  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  the  testator.  One 
of  the  questions  in  the  cause  was,  whether 
the  share  of  the  testator's  estate,  which  had 
come  to  Mary  Goodman  on  the  death  of 
Philip  Goodman  without  issue,  went  over 
to  the  children  and  grandchildren  of  the 
testator  then  living,  or  whether  such  accrued 
share  was  undisposed  of. 

Mr,  Teed  and  Mr.  Schombergt  for  the 
plaintiff. 

Mr.  Russelly  Mr.  Wigram,  Mr.  Pryor^ 
Mr,  Thorpe^  and  Mr.  WaUy,  for  the  other 
parties. 

The  following  cases  were  cited  in  favour 
of  the  construction  that  the  accrued  share 
went  to  the  other  children  and  grand- 
children:— 

JVorlidge  v.  Churchill,  3  Bro.  C.C.  465. 
Milsom  V.  Avodry,  5  Yes.  465. 
Eyre  v.  Marsden^  2  Keen,  564 ;  s.  c. 
7  Law  J.  Rep.  (n.s.)  Chanc.  220; 
on  appeal,  4  Myl.  &  Cr.  231 ;  and 
Leeming  v.  Sherratt,  2  Hare,  15;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  423. 
Fandergucht  v.  Blake  (1)  was  cited  in  sup- 
port of  the  ailment,  that  the  accrued  share 
did  not  go  over. 

Knight  Bruce,  Y.C.  said  that  the  argu- 
ment, that  there  would  be  intestacy  or 
partial  intestacy  was  not  wholly  beside 
the  question;  and  perhaps  the  particular 
language  of  the  clause  against  alienation 
deserved  attention.  He  was  of  opinion,  afler 
the  cases  of  Milsom  v.  Awdry^  Eyre  v. 
Marsden,  and  Leeming  v.  Sherratt,  he  might 
venture  to  put  such  a  construction  on  those 
words  as  the  testator  would  have  put,  or 
would  have  wished  to  have  put,  if  he  had 
been  consulted.  He  thought,  therefore,  he 
would  venture  to  apply  the  clause  to  accru- 
ing shares. 

(1)  2  Ve«.  jun.  533. 
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BELLAMY  0.  SABINE. 


Practice* — BiU^  Amendment  of,  at  Hear- 
ing of  Cause  —  Irregularity  —  Confining 
Relief  to  Issues  raised  by  Bill. 

The  rights  of  parties  litigating  in  equity 
must  be  decided  secandum  alligata  et  pro- 
bata; and  where  a  plaintiff  ftrays  by  his  bill 
Jof  the  specific  performance  of  an  agreement, 
^t  the  Court  considers  he  is  not  entitled  to 
that  relief,  it  is  irregular  to  give  him  liberty 
at  the  hearing  to  amend  the  prayer  of  his 
biU  by  asking  to  be  placed  as  nearly  as 
possible  in  the  same  position  as  if  that  agree- 
meni  had  never  been  entered  into, 

A  reference  to  the  Master  should  be  con- 
fned  to  such  matters  as  are  alleged  and 
proved  in  the  biU,  and  not  extended  to  cir- 
ewmstances  in  which  those  essentials  are 
wanting,  but  upon  which  the  plaintiff  might 
he  Me  to  found  an  equity, 

John  Bellamy,  the  plaintiff,  was  seised 
ID  fee  of  an  estate  at  Cheddington,  and  was 
tenant  for  life  of  another  estate  at  South 
Penrotty  with  remainder  to  his  first  and  other 
ions  in  tail.  Edward  Bellamy,  who  died 
withont  issue,  was  his  eldest,  and  Francis 
BeHtanj  his  second  son.  The  first-named 
defendant,  Sahine,  it  appeared,  had  heen 
profesnonally  concerned  as  attorney,  both 
for  J.  Bellamy  and  his  son  E.  Bellamy. 
In  the  month  of  August  1825  E.  Bellamy 
attained  the  age  of  twenty-one,  at  which 
time  his  fkther  was  greatly  involved,  had 
mortgaged  both  estates,  and  amongst  other 
persons  he  was  indebted  to  Sabine  to  a 
very  considerable  amount,  parts  of  which 
were  secured  by  mortgage  and  bond. 

On  E.  Bellamy's  attaining  his  majority, 
his  fiither  being  thus  circumstanced,  and 
he  himself  possessing  no  income  or  other 
property  except  the  reversionary  estate  tail, 
an  arrangement  was  effected,  through  the 
instrumentality  of  Sabine,  for  barring  the 
estate  tail,  and  accordingly  by  an  agree- 
ment bearing  date  the  8th  of  June  1827,  to 
which  J.  Bellamy  and  £.  Bellamy  were  the 
only  parties,  after  reciting  that  J.  Bellamy 
was  indebted  to  sundry  persons  in  large 
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sums  amounting  to  [blank],  and  that  he 
wanted  money  to  pay  his  debts,  and  to 
make  a  provision  for  his  wife  and  children, 
and  that  he  had  proposed  to  his  son  Edward 
to  join  in  suffering  a  recovery,  it  was  wit- 
nessed, that  in  consideration  of  the  natural 
lore  and  affection  which  J.  Bellamy  had  for 
Edward  his  son,  and  of  the  several  incum- 
brances on  the  estates  and  the  debts  of  the 
said  J.  Bellamy  being  covenanted  to  be  paid 
off  by  £.  Bellamy  the  son,  and  of  the  several 
advancements,  annuities  and  demises  there- 
inafter covenanted  to  be  paid  and  gnmted 
by  E.  Bellamy  for  the  benefit  of  J.  Bellamy, 
bis  wife  and  younger  children,  J.  Bellamy 
covenanted  by  feoffment,  recovery,  &c.  to 
convey  all  his  estate  and  interest  in  the  two 
estates,  and  also  some  redeemed  land-tax, 
and  several  polieies  of  insurance.  £.  Bel- 
lamy, on  his  part,  covenanted  to  pay  certain 
mortgage  and  other  debts  due  from  hie 
fiither,  and,  amongst  others,  all  those  due 
to  the  defendant  Sabine,  the  amount  of 
which  was  left  in  blank,  and  he  agreed  also 
to  pay  other  sums  for  his  family,  amounting 
to  about  6001.,  and  to  pay  his  fiither  an 
annuity  of  2102.  for  life,  and  after  his  death, 
an  annuity  of  501,  to  his  mother,  and  an 
annuity  of  251,  each  to  his  brothers  and 
sisters.  The  value  of  the  whole  considera- 
tion amounted  to  about  16,7272. ;  the  value 
of  the  benefits  received  by  E.  Bellamy  was 
variously  stated,  but  may  be  taken  at  about 
8,0002. 

Soon  after  tliis  arrangement,  Sabine  agreed 
to  become  the  purchaser  of  this  property 
from  E.  Bellamy,  who,  at  the  time,  was 
indebted  to  him  in  5412. ;  and  by  an  agree- 
ment indorsed  on  the  original  agreement, 
and  dated  the  21  st  of  June  1827,  Sabine 
agreed  to  become  the  purchaser,  and  take 
upon  himself  all  the  liabilities  which  E. 
Bellamy  had  assumed  by  the  first  agree- 
ment, and,  as  a  further  considention,  to 
acquit  E.  Bellamy  firom  the  balance  of  ac- 
counts then  subsisting  between  Sabine  and 
J.  Bellamy  up  to  the  6th  of  April,  and  the 
costs  owing  to  him  from  J.  Bellamy,  which 
by  the  first  deed  were  covenanted  to  be 
paid  by  E.  Bellamy,  and  to  pay  the  further 
sum  of  6412.  7s.  and  a  sum  of  3,6002., 
which  it  was  agreed  should  be  paid  by 
Sabine,  or  otherwise,  at  the  option  of  Sa- 
bine, to  be  well  secured  to  £.  Bellamy,  at 
the  expiration  of  seven  years,  with  interest, 
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which  was  not  to  be  made  payable  before 
the  principal. 

A  common  recovery  was  accordingly  suf- 
fered in  1828,  and  the  property  was  con- 
veyed to  Sabine.  Edward  BeUamy  died 
in  August  1828,  without  issue,  leaving  his 
next  brother,  Francis,  his  heir-at-law,  and 
who,  but  for  the  recovery,  would  have  been 
tenant  in  tail  of  the  South  Perrott  estate. 
In  1830  Francis  filed  a  bill  to  have  the  two 
agreements  set  aside  as  fraudulent.  That 
cause  came  on  to  be  heard  before  Lord 
Cottenham,  then  Master  of  the  Rolls,  in 
1 835  ;  and  a  report  of  it  will  be  found  in 
5  Law  /.  Rep,  (m.s.)  Chanc.  36. 

By  the  decree  the  Master  of  the  Rolls 
dismissed  so  much  of  the  bill  as  asked  to 
have  the  agreement  of  the  8th  of  June  1827 
cancelled,  but  decreed  that  the  agreement 
of  the  21st  of  June  1827  was  fraudulent, 
and  ought  to  be  cancelled,  as  well  as  the 
conveyance  which  was  executed  in  pursu- 
ance of  that  agreement ;  and  he  directed  a 
reference  to  the  Master  to  ascertain  what 
was  due  to  Sabine,  and  upon  payment 
thereof  to  Sabine  he  was  to  re-convey  the 
estates  to  Francis  Bellamy,  or  as  he  should 
appoint. 

The  present  suit  was  afterwards  insti- 
tuted by  John  Bellamy ;  and  it  prayed  that 
the  agreement  of  the  8th  of  June  1827, 
so  far  as  the  same  remained  unperformed, 
might  be  specifically  performed,  and  for 
an  account  of  what  was  due  to  the  plain- 
tiff for  the  money  which  was  to  be  paid 
to  him  by  Edward  Bellamy,  and  the  in- 
terest thereof,  and  of  the  arrears  of  the 
annuity  of  210/.,  and  of  what  was  due  to 
the  plaintiff,  under  the  agreement,  for  the 
rents  and  profits  of  the  premises  agreed 
to  be  demised  to  him;  and  that  a  proper 
lease  of  the  premises  at  Cheddington  might 
be  executed  to  the  plaintiff  according  to 
the  agreement ;  and  that  the  annuity  of 
210/.  to  the  plaintiff  for  his  life,  and  the 
other  annuities  to  commence  after  his 
decease,  might  be  secured  out  of  the  said 
estates. 

In  1829,  1830,  and  1833,  Sabine  had 
executed  several  mortgages  of  the  estates 
in  question ;  and  the  parties  who  claimed 
to  be  interested  under  those  mortgages,  and 
also  the  personal  representatives  of  Edward 
Bellamy,  and  the  wife  and  younger  children 
of  the  plaintiff  were  defendants  in  this  suit. 


The  cause  was  heard  before  Vice  Chan- 
cellor Knight  Bruce,  in  July  1844;  and 
on  the  5th  of  August  1844,  his  Honour 
delivered  judgment. 

In  the  first  place  he  gave  leave  to  the 
plaintiff  to  amend  his  bill,  by  adding  these 
words  to  the  prayer : — *'  Ajid  that  your 
orator,  in  the  event  of  the  Court  not  de- 
creeing specific  performance  of  the  agree- 
ment of  the  8th  of  June  1827,  may  be  as 
far  as  possible  placed  in  the  same  position 
as  if  that  agreement  had  not  existed,  and 
may  have  proper  relief  on  that  footing 
against  all  proper  parties :  your  orator 
humbly  submitting  to  account  and  act  in 
that  case  as  the  Court  shall  direct." 

The  counsel  for  the  defendants  stated 
that  they  did  not  wish  for  an  opportunity 
to  put  in  a  further  answer,  or  go  into 
further  evidence  in  consequence  of  that 
addition  ;  and  his  Honour  then  made  a 
decree  to  the  following  effect  :-— 

The  bill  was  dismissed  so  far  as  it  sought 
to  impeach  the  mortgages  of  July  1830  and 
November  1833,  and  the  Court  reserved 
the  question  of  the  costs  of  such  dismissal ; 
and  certain  references  were  ordered  to  the 
Master  to  inquire  whether  certain  mort- 
gagees had  any  interest  in  the  matters  in 
question  in  this  cause  ;  and  the  Court  de- 
clared that  the  plaintiff  was  not  originally, 
and  was  not  on  the  21st  of  June  1827, 
entitled  to  a  specific  performance  against 
Edward  Bellamy  of  the  agreement  of  the 
8th  of  June  1827.  And  that  unless  the 
acts  and  conduct  of  the  plaintiff,  Edward 
Bellamy,  Thomas  Sabine,  and  Francis  Bel- 
lamy, or  some  or  one  of  them,  since  the 
21st  of  June  1827,  had  been  such  as  to  give 
the  plaintiff  a  title  to  enforce  the  specific  per- 
formance of  the  said  agreement  of  the  8Ui  of 
June  1827,  he  was  not  then  entitled  to  a 
specific  performance  thereof ;  and  the  Court 
reserved  the  question  what,  if  any,  had 
been  the  effect  of  the  acts  and  conduct,  since 
that  day,  of  the  said  plaintiff,  and  the 
said  Edward  Bellamy,  Thomas  Sabine,  and 
Francis  Bellamy,  respectively.  And  it  was 
ordered,  that  it  should  be  referred  to  the 
said  Master  to  inquire  what,  if  any,  receipts 
and  payments,  and  to  what  amount  respec- 
tively, and  what  acts  had  been  had,  made 
and  done  by  John  Bellamy,  Edward  Bel- 
lamy, Thomas  Sabine,  and  Francis  Bellamy, 
or  any,  or  either,  and  which  of  them,  on 
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the  footing  or  in  consequence  of  the  said 
agreement  of  the  8th  of  June  1827)  and  at 
what  time  or  times,  and  under  what  circum- 
stances, and  whether  either  of  them  had 
received  any  henefit  or  sustained  any  loss 
in  consequence  of  the  said  agreement  of  the 
8th  of  June  1827. 

His  Honour  then  added : — 

I  have  felt  considerable  difficulty  in  this 
case  on  account  of  some  portion  of  the  lan- 
guage of  Lord  Cottenham's  decree.  Though 
I  think  that  what  I  have  done  is  consistent 
with  that  decree,  it  is  by  no  means  free  from 
doubt;  therefore  it  may  probably  be  the 
better  course,  that  if  this  decree  should  go 
before  the  Lord  Chancellor,  those  who 
carry  this  decree  of  mine  before  the  Lord 
Chancellor  should  consider  whether  it  may 
not  be  expedient  to  take  Lord  Cottenham's 
decree  before  the  Lord  Chancellor  at  the 
same  time ;  that  would  relieve  the  case  from 
all  difficulty.  I  think  this  decree  right  not- 
withstanding Lord  Cottenham's  decree ;  but 
I  repeat,  it  is  a  question  of  some  difficulty. 

The  plaintiff  appealed  from  the  decision 
of  the  Vice  Chancellor,  and  the  cause  was 
argued  before  the  Lord  Chancellor  on  the 
ISthof  July  1846. 

Mr,  Teed  and  Mr,  Lambert  appeared  for 
the  plaintiff,  and 

Mr,  Tinney^  Mr,  Russellf  Mr,  J,  Parker ^ 
Mr,  Gkuse,  Mr,  Sandys  and  Mr,  Barber, 
for  other  parties. 

Nov.  8, 1847. — The  Lord  Chancellor. 
•^Before  I  proceed  to  consider  the  points 
m  this  case  which  constitute  the  real  con- 
test between  the  parties,  I  think  it  right  to 
advert  to  two  matters  forming  part  of  the 
decree  which  affect  the  general  practice  of 
the  Court.  The  bill  prays  simply  the  carrying 
into  execution  of  certain  provisions  of  an 
agreement  of  the  8th  of  June  1827.  No  case 
was  made,  and  no  part  of  the  prayer  was 
addressed  to  the  possible  event  of  the  Court 
being  of  opinion  that  the  plaintiff  was  not 
entitled  to  the  relief  he  prayed,  so  as  to 
reduce  the  plaintiff  to  the  necessity  of  ask- 
ing that  so  much  of  the  agreement  as  had 
been  performed  upon  his  part  might  be 
undone,  and  that  he  might  thus  be  restored 
to  the   position  in  which  he  would  have 


stood  if  he  had  never  entered  into  it. 
It  appears  from  the  decree  appealed  from 
that  the  cause  having  been  heard  on  this 
stgte  of  the  pleadings  stood  for  judgment 
on  the  5th  of  August  1844,  when  the  Court 
ordered,  there  being  no  application  for  that 
purpose,  that  the  plaintiff  should  be  at  liberty 
to  amend  the  bill  by  adding  the  following 
prayer. — [His  Lordship  read  those  parts  of 
the  prayer  which  were  added  in  pursuance  of 
the  order  referred  to.] — And  the  decree  recites 
that  the  plaintiff  accordingly  amended  his 
bill  pursuant  to  the  said  order,  and  that  the 
defendants  by  their  counsel  had  stated  that 
they  did  not  desire  to  put  in  any  further 
answer  to  the  plaintiff's  bill,  or  go  into 
ally  further  evidence  in  consequence  of  such 
amendment.  There  is  not  any  recital  of 
the  defendants  having  consented  to  such  an 
amendment  being  made,  but  they  have  not 
appealed ;  and  the  plaintiff  having  adopted 
the  permission  given  by  making  the  amend- 
ment could  not  and  has  not  complained  of 
it.  But  being  thus  on  the  face  of  the  decree, 
I  thought  it  right  to  express  my  opinion  that 
such  an  alteration  of  the  record  and  of  the 
case  made  by  the  bill  in  the  then  state  of 
the  cause,  was  a  course  which  ought  not  to 
have  been  adopted,  and  an  example  which 
ought  not  to  be  followed.  The  rights  of 
parties  litigating  in  equity  must  be  decided 
aeeundum  alligata  et  probata.  Attempts  to 
reach  the  supposed  equities  by  departing 
from  the  rules  of  the  Court,  which  have  been 
established  for  the  purpose  of  ascertaining 
and  administering  justice  generally,  lead  to 
results  in  the  particular  cases  the  reverse  of 
what  was  intended,  and  introduce  disorder, 
uncertainty  and  confusion  into  the  general 
practice  of  the  Court. 

There  is  another  part  of  this  decree  that 
calls  for  observation,  as  it  adopts  a  course 
contrary  to  the  established  practice  which  I 
think  on  this  point  it  is  essential  to  preserve. 
The  bill  rests  the  plaintiff's  case  on  the 
agreement  itself,  and  certain  proceedings 
which  followed  it,  and  particularly  the  deal- 
ings between  Francis,«  the  plaintiff's  son, 
and  the  defendant  T.  Sabine,  and  the  con- 
veyance to  T.  Sabine  under  the  direction 
of  Francis,  and  the  decree  in  the  former  suit 
by  which  Sabine  was  decreed  to  convey  the 
property  to  Francis  in  fee,  his  title  to  which 
was  founded  solely  upon  the  agreement  of 
the  8th  of  June  1827.     This  put  in  issue 
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the  rights  of  the  parties  under  the  agreement, 
as  it  is  affected  by  the  subsequent  trans- 
actions stated,  and  the  Court  might  with 
strict  propriety  have  decreed  in  the  plain- 
tiff's favour  on  such  subsequent  proceedings, 
though  it  might  have  thought  his  title  under 
the  agreement  alone  could  not  have  been 
maintained.  But  the  decree  appealed  from 
afler  the  declaration  against  the  plaintiff's 
title  under  the  agreement  takes  no  notice  of 
the  other  grounds  of  the  plaintiff's  claim  as 
stated  in  the  bill,  but  gives  a  reference  to 
the  Master  of  the  largest  kind  as  to  any 
subsequent  transactions  which  might  give  to 
the  plaintiff  a  title  to  the  relief  he  asks, 
notwithstanding  the  deficiency  of  his  title  in 
the  opinion  of  the  Court  as  founded  upon 
the  agreement.  Under  this  reference  any 
matter,  though  never  alluded  to  in  the  plead- 
ings, and  though  inconsistent  with  the  case 
there  made,  must,  if  brought  before  the 
Master  and  within  the  ample  terms  of  the 
inquiry,  have  been  included  in  the  report, 
and  would,  if  thought  available,  become  the 
foundation  of  the  decree.  Any  inquiry  for 
the  elucidation  or  fuither  trial  of  the  matter 
in  issue  would  have  been  consistent  with 
the  practice  of  the  Court,  but  a  reference  to 
see  whether  the  plaintiff  may  or  may  not 
have  a  case  which  he  has  not  attempted 
to  put  forward  or  attempted  to  prove,  is,  I 
conceive,  directly  opposed  to  such  practiee. 
A  decree  founded  upon  the  result  of  such 
inquiry  would  not  be  seeundwm  aUigaia  et 
probata,  but  upon  a  case  in  which  both 
these  essentials  were  wanting. 

The  judgment  which  I  am  called  upon 
to  pronounce  in  this  case  does  not  proofed 
on  either  of  these  objections  to  the  decree, 
but  upon  what  constitutes  the  merits  of  the 
question  between  the  parties.  The  decree 
proceeded,  in  a  great  measure,  upon  a  well- 
known  rule  of  equity,  that  in  many  oases 
the  Court  will  refuse  to  interfere  in  cases  of 
contract.  It  will  not  set  aside,  though  it 
will  refuse  to  perform  them;  it  simply 
refuses  to  interfere,  leaving  the  parties  to 
such  consequences  as  may  follow  from  the 
legal  rights  the  contract  may  have  given. 
This  case  is  quite  out  of  the  influence  of 
this  rule.  By  refusing  the  relief  asked  by 
this  bill,  the  parties  are  not  left  to  the  legal 
rights  which  the  contract  may  have  given. 
The  plaintiff  has  performed  his  part  of  the 
contract,  and  has  parted  with  the  estate, 


which  by  this  very  contract  he  agreed  to 
sell.  It  is  not  a  bill  for  the  specific  per- 
formance of  an  unexecuted  contract,  but 
for  the  enforcement  of  rights,  growing  out  of 
a  completed  sale ;  and  not  only  is  this  the 
case,  but  it  is  a  case  under  a  decree  which 
the  defendant  Francis  Bellamy  himself  ob- 
tained. The  decree  of  the  8th  of  May  1835 
directed  the  conveyance  of  the  estate  to 
Francis  in  fee,  to  part  of  which,  but  for  that 
agreement,  he  would  be  only  heir  in  tail 
male  expectant  on  the  plaintiff's  life ;  and 
as  to  the  other  part  of  which,  he  would  have 
no  title  at  all.  But  it  is  hardly  necessary 
to  consider  this  part  of  the  case,  because, 
in  my  opinion,  the  question  was  not  open 
for  discussion  in  the  Vice  Chancellor  Knight 
Bruce's  court.  The  decree  at  the  Rolls 
concluded  that  question,  for  it  not  only 
refused  to  set  aside  the  agreement  of  the 
8th  of  June  1827,  but  directed  it  to  be 
specifically  perfermed,  for  that  was  neces- 
sarily involved  in  that  decree.  Edward, 
who  had  become  entiUed  to  the  fee  under 
tiie  agreement,  had  caused  it  to  be  conve3red 
to  Sabine  ;  the  present  plaintiff,  his  father, 
having  joined  with  him  in  the  recovery  for 
that  purpose;  and  when  Francis,  having 
succeeded  in  obtaining  the  decree  against 
Sabine,  took  from  the  Court  a  direction  to 
convey  the  fee  to  himself,  he  waived  any 
equities  he  might  have  had  to  object  to  the 
agreement  under  which  alone  his  titie  to 
the  fee  arose.  He  could  not,  aa  the  Scotch 
lawyers  express  it,  at  tiie  same  time  appro- 
bate and  reprobate  the  agreement — ^heoould 
not  adopt  it  for  tiie  purpose  of  procuring 
the  fee  of  the  plaintiff's  land,  and  repudiate 
when  the  plaintiff  applied  for  those  rights 
which,  by  the  agreement,  were  attsdied  to 
him,  and  were  to  grow  out  of  it  He  could 
not  take  the  land  he  purchased,  and  reliise 
to  pay  the  purchase-money. 

The  learned  Judge,  whose  decree  is  under 
review,  seems  to  have  felt  the  weight  of  this 
difficulty,  as  he  repeatedly  and  strongly  urged 
the  parties  to  appeal  from  the  decree  at  the 
Rolls.  They  have  not  taken  that  adviee, 
and  tiieir  rights  must  be  adjudicated  upon 
as  affected  by  that  decree.  I  must,  however, 
observe,  that  had  tiiey  appealed  from  that 
decree,  and  had  that  decree,  firom  sueh 
appeal,  been  thought  to  be  erroneous,  the 
Vice  Chancellor's  decree  would  not  have 
been  set  up  ex  aided  by  its  reveml,  beeauie 
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as  it  was  a  binding  decree  at  the  time  of  the 
making  of  the  present  decree,  the  Court  was 
bound  by  it,  and  ought  not  to  have  made 
any  decree  inconsistent  with  it.  The  decree 
at  the  Rolls,  adopting  the  agreement  of  the 
8th  of  June  1827)  gives  to  Francis  the  estate 
to  which  it  refers.  The  decree  under  review 
by  dismissing  the  bill  as  to  part,  and 
directing  inquiries  which  may  lead  to  a  like 
dismissal,  assumed  that  Francis  may  remain 
in  possession  of  the  fee,  without  paying  the 
purchase-money  or  performing  the  conditions 
o(  the  deed  of  the  8th  of  June,  or  if  the  Court 
should  ultimately  grant  that  which  ithas  made 
the  plaintiff  ask  by  the  amendment,  it  would 
by  its  decree  direct  the  estate  to  be  con- 
veyed to  the  purposes  for  which  it  was  held 
before  the  agreement.  The  decree  at  the  Rolls 
having  decided  that  it  should  be  conveyed 
and  held  for  the  purpose  to  which  it  was 
destined  under  the  agreement,  if  the  Vice 
Chancellor  Knight  Bruce  had  acted  upon 
the  opinion  which  he  seems  to  have  enter- 
tained, that  the  decree  at  the  Rolls  was  a 
bar  to  that  which  he  thought  the  justice  of 
the  case  required,  he  would,  I  think,  have 
adopted  a  course  which  could  not  have  been 
questioned.  I  have  no  doubt,  therefore, 
that  the  decree  at  the  Rolls  itself  prevents 


the  present  decree  appealed  from  from 
being  affirmed;  but  I  must  add,  nothing  has 
been  urged  before  me,  or  has  occurred  to 
my  mind  in  reviewing  the  case  at  the  Rolls, 
and  reading  the  written  judgment  I  then 
pronounced,  to  raise  any  doubt  upon  that 
subject,  but  that  the  rights  of  the  parties 
were  properly  settled  by  that  decree,  and 
that  Uie  parties  acted  wisely  in  abstaining 
from  opening  it.  The  result  is,  that  the 
decree  appealed  from  must  be  reversed,  and 
a  decree  made  for  what  the  plaintiff  asks  so 
fax  as  relates  to  his  own  daims. 

I  am  not  sure  that  I  rightly  collect  the 
position  of  the  defendants,  who  are  made 
parties  as  mortgagees,  which  was  the  subject 
of  much  discussion  before  the  Vice  Chan* 
cellor,  but  the  decree  at  the  Rolls  seems  to 
deal  correctly  with  them.  The  conveyance 
by  Sabine  must  be  decreed  to  be  subject 
to  such  charges  as  affected  the  estate  at  the 
date  of  the  agreement  of  June  1827^  but 
free  and  clear  from  all  done  by  him,  or  any 
claiming  under  him.  If  all  these  mort- 
gagees come  under  the  latter  description^ 
whether  by  new  charges,  or  by  taking  the 
legal  estate  to  include  the  former  incum* 
brancers,  they  must  remain  before  the 
Court. 
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ORDERS     OF     COURT, 

Wednesday,  July  28,  1847. 


Whereas,  in  pursuance  of  an  Act  passed  in  the 
present  session  of  Parliament,  the  attendance  of  the 
Masters  in  Ordinary  of  this  Court  in  the  public 
office  will  he  discontinued  from  and  after  the  lOth 
day  of  August  now  next  ensuing,  and  there  will 
thenceforth  be  no  Master  sitting  in  the  said  public 
office,  by  whom  references  may  be  made  as  hereto- 
fore to  the  Masters  in  Ordinary,  nor  will  there  be 
any  person  to  register  references,  or  to  do  what  has 
hiUierto  been  done  in  that  behalf  by  the  Clerk  of 
the  public  office :  His  Lordship  doth  order, 
that  from  and  after  the  said  10th  day  of  August,  all 
references  shall  be  made  by  the  Junior  Master  for 
the  time  being,  and  during  his  occasional  or  neces- 
sary absence,  then  by  such  other  Master  as  the 
Masters  among  themselves  may  agree  upon  for  that 
purpose.  And  that  the  referring  Master  shall  be 
responsible  that  all  references  shall  be  made  accord- 
ing to  regular  and  just  rotation,  and  in  such  man- 
ner as  to  keep  secret  from  all  persons  whatsoever 


the  rota  or  succession  of  Masters  to  whom  causes 
and  matters  shall  be  referred.  And  for  this  pur- 
pose, the  name  of  the  Master  to  whom  any  new 
reference  is  made  shall  be  inserted  in  the  order  by 
the  referring  Master  himself^  and  by  no  other  per- 
son whatsoever ;  and  that  it  shall  be  the  duty  of  the 
Chief  Clerk  of  the  said  referring  Master,  or  of  the 
Master  for  the  time  being  performing  that  duty,  to 
keep  the  Record  of  references  with  proper  Indexes, 
and  to  enter  therein  all  references  in  the  manner 
heretofore  done  by  the  Clerk  of  the  public  office ; 
and  that  the  duty  of  making  the  references  as 
aforesaid  shall,  during  vacations,  be  performed  by 
the  Vacation  Master  and  his  Chief  Clerk.  And 
His  Lordship  doth  order,  that  the  before-men- 
tioned duties  shall  be  subject  to  such  regulations 
and  modifications  in  the  execution  thereof,  as  the 
Masters  themselves  may  from  time  to  time  direct. 

COTTENHAM,  C. 


Monday,  August  9,  1847. 


The  Right  Honourable  Charles  Christopher 
Baron  Cottbnham,  Lord  High  Chancellor  of  Great 
Britain,  doth  hereby,  in  pursuance  of  an  Act  of 
Parliament,  passed  in  the  tenth  and  eleventli  years 
of  the  reign  of  Her  present  Majesty,  intituled  "An 
Act  for  the  discontinuance  of  the  attendance  of  the 
Masters  in  Ordinary  of  the  High  Court  of  Chan- 
cery in  the  public  office,  and  for  transferring  the 
business  of  such  public  office  to  the  Affidavit  Office 
in  Chancery,"  and  in  pursuance  and  execution  of 
all  other  powers  enabling  him  in  that  behalf,  order 
AND  direct,  in  manner  following,  that  is  to  say, — 

I. — ^That,  on  and  after  the  10th  day  of  August 
1847*  all  affidavits  and  affihnations  shall  be  sworn 
or  affirmed  before  Samuel  Anderson,  the  Clerk  of 
Affidavits,  John  Jefferson,  and  William  Thodey 
Smith,  the  Assistant  Clerks  of  Affidavits,  or  any 
one  of  them,  who  are  to  receive  the  proper  and 
usual  fees  for  taking  the  same,  and  to  pay  the 
amount  of  the  several  sums  which  they  may  so 
receive  into  the  Bank  of  England  to  the  Account 
of  the  Suitors  Fund. 


II. — That,  on  and  after  the  10th  day  of  August 
1847,  and  until  the  16th  of  October  1847,  all  the 
duties  heretofore  performed  by  the  Masters  in 
Ordinary  in  the  public  office,  pursuant  to  the  Act 
passed  in  the  thirteenth  year  of  His  late  Majesty 
King  Charles  the  Second,  as  well  as  the  duties 
heretofore  performed  at  the  Affidavit  Office,  shall 
be  performed  by  the  said  Clerk  of  Affidavits  and 
Assistant  Clerks  of  Affidavits,  at  the  Chancery 
Affidavit  Office,  Symond's  Inn,  and  at  such 
other  places  as  the  due  despatch  of  business  may 
require. 

III. — That,  on  and  after  the  15th  day  of 
October  1847,  the  said  Clerk  of  Affidavits  and 
Assistant  Clerks  of  Affidavits  shall  perform  the 
same  duties  at  the  offices  in  Southampton  Build- 
ings, now  used  as  the  Public  Office,  and  by 
Master  Richards  at  his  chambers,  and  at  such 
other  place  as  the  despatch  of  business  may  re- 
quire. 

COTTENHAM,  C. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


Courts  of  ^isLnttv}^. 
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M.R.     1  J 

Jan.  14, 15.J     ** 


re  LONDON  DOCK  COMPANY. 


Statutes  —  Powers  given  to  Courts  of 
Equity  — jurisdiction  —  Heir-at-Law  — 
Claimant — Inquiry  before  Master — Petition 
— Production  of  Papers — Examination  of 
Parties. 

In  the  year  1800  the  London  Dock  Com^ 
pany  obtained  an  act  of  parliament,  empower- 
iny  them  to  purchase  lands  and  hereditaments 
situate  in  certain  parishes  and  necessary 
for  the  making  of  iocks  and  other  accommo- 
dation for  their  shipping ;  and  in  the  case 
of  settled  estates  they  were  empowered  to 
pay  the  purchase- money  into  the  Court  of 
Chancery,  which,  until  re-investment  in  real 
estate,  was  to  be  laid  out  by  order  of  the 
Court  in  the  Accountant  General's  name,  in 
3L  per  cents,  the  dividends  whereof  were 
to  be  paid  to  the  persons  entitled  to  the 
rents  and  profits,  in  case  any  real  estate  had 
been  purchased  under  the  sanction  of  the 
Court.  The  company  purchased  certain 
houses,  which,  on  the  marriage  of  A.  and  B, 
after  reserving  a  life- estate  to  A,  the  hus- 
band, had  been  conveyed  to  trustees  in  the  usual 
way,  in  trust  for  B,  the  wife,  for  life,  with 
remainder  to  the  children  of  the  marriage 
in  tail,  with  remainder,  in  default  of  children, 
to  the  heirs  of  B,  The  purchase-money  was 
paid  into  the  Court  of  Chancery,  in  pur- 
suance of  the  directions  contained  in  the  act. 


C.  presented  his  petition  to  the  Court,  under 
the  act,  on  the  deaths  of  A,  and  B,  (without 
ever  having  had  any  issue),  seeking  a  refe- 
rence to  the  Master  to  inquire  who  was  the 
heir-at-law  of  B.  The  Master,  by  his 
report,  found  C,  to  be  heir  ex  parte  matern£i, 
but  did  not  otherwise  find  who  was  the  heir 
of  B ;  and  a  reference  back  to  the  Master 
was  directed  as  to  the  heir-at-law  of  B, 

D.  thereupon  presented  his  petition,  seeking 
an  inquiry  before  the  Master,  whether  he 
was  not  the  heir-at-law  of  B,  and  praying 
the  production  of  papers  by  all  parties,  and 
their  examination  before  the  Master  on  inter- 
rogatories : — Held,  that  D's petition  was  irre- 
gular and  unnecessary,  and  that  he  might 
take  advantage  of  the  inquiry  still  pending 
before  the  Master,  under  the  petition  of  C — 
Held,  also,  that  a  direction  for  production 
of  papers  by  parties,  and  their  examination 
on  interrogatories,  on  a  petition  like  the 
present,  was  contrary  to  practice, 

A  party  going  in  before  the  Master,  under 
a  petition  like  the  present,  would  not,  if 
unsuccessful,  be  liable  to  costs,  except  in  case 
of  misconduct. 

Where  a  party,  having  the  charge  and  con- 
duct of  the  proceedings,  under  an  order  of 
reference  before  the  Master,  is  unsuccessful 
by  reason  of  the  Master's  report  being  unfa- 
vourable to  his  claim,  he  will  be  compelled 
to  file  the  report  on  the  application  of  an 
interested  party,  for  whose  protection  and 
assistance  the  report  is  necessary  to  be  filed. 
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COURTS  OF  CHANCERY: 


By  an  act  of  parliament,  passed  in  the 
year  1800,  for  mak|ng  docks  and  other 
woiks,  for  the  greater  accommodation  of 
shipping  within  the  port  of  London,  the 
London  Dock  Company  were  empowered 
to  purchase  hereditaments  situate  within 
certain  specified  parishes,  and  the  purchase- 
monies  in  the  case  of  settled  property  were, 
until  re*investment  in  the  purchase  of  real 
estate,  to  be  laid  out,  by  order  of  the  Court 
of  Chancery,  in  the  Accountant  Oeneral's 
name,  in  the  purchase  of  3L  per  cent,  con- 
solidated bank  annuities,  and  the  dividends 
thereof  were,  in  the  mean  lime,  to  be  paid 
by  order  of  the  Court  to  the  persons  who 
would,  for  the  time  being,  have  been  entitled 
to  the  rents  and  profits  of  the  real  estate 
directed  to  be  purdiased,  in  case  such  pur- 
chase had  been  made. 

By  certain  indentures  of  lease  and  re- 
lease, dated  the  19th  and  20th  of  March 
1782,  being  the  settlement  made  on  the 
marriage  of  Anna  Maria  Prince  and  John 
Betts  the  younger,  one  moiety  of  cer- 
tain fireehold  hereditaments  was  conveyed, 
after  giving  a  life  interest  to  J.  Betts  the 
younger,  to  trustees  upon  trust  to  preserve 
contingent  remainders,  with  remainder  to 
A.  M.  Prince  (afterwards  A.  M.  Betts),  for 
life,  with  remainder  to  the  children  of  A.  M. 
Prince  on  her  body  by  the  said  J.  Betts 
the  younger  to  be  begotten,  and  their  heirs 
and  assigns  for  ever,  as  tenants  in  common ; 
and  for  want  of  such  issue,  to  the  use  of  the 
right  heirs  of  the  said  A.  M.  Prince  for  ever. 
The  other  moiety  of  the  hereditaments  being 
subject  to  the  appointment  of  A.  M.  Prince, 
she,  by  a  deed-poll,  dated  the  18th  of  March 
1802,  appointed  the  same  to  her  husband 
absolutely.  The  London  Dock  Company, 
by  virtue  of  the  powers  contained  in  the 
act,  contracted  with  J.  Betts  the  younger  and 
Anna  Maria,  his  wife,  for  the  purchase  of 
the  whole  of  the  settled  estate,  for  the  sum 
of  13,0001.  By  an  order  of  the  Court  of 
Chancery,  dated  the  26th  of  March  1802, 
and  made  on  the  petition  of  the  Company, 
and  J.  Betts  the  younger,  and  Anna  Maria 
his  wife,  it  was  ordered  that  6,500/.,  the 
moiety  of  the  purchase-money,  should  be 
paid  by  the  Company  into  the  Bank,  with 
the  privity  of  the  Accountant  General,  to  be 
there  placed  to  the  credit  of  the  matter,  em 
parte  the  London  Dock  Company,  and  Isaac 
Roberts,  and  John  Betts  the  younger,  and 


that  the  said  sum,  when  paid  in,  should  be 
laid  out  in  the  purchase  of  ZL  per  cent, 
consolidated  bank  annuities,  in  die  name 
of  the  Accountant  General,  and  he  was  to 
declare  the  trusts  thereof  accordingly,  sub- 
ject to  the  further  order  of  the  Court ;  and 
the  dividends  to  accrue  on  the  31.  per  cent, 
consolidated    bank    annuities,  when  pur- 
chased, were  directed  to  be  paid  to  J.  Betts 
for  his  life,  and,  after  his  decease,  to  A.  M. 
Prince  for  her  life,  subject  to  the  further  order 
of  the  Court.     The  moiety  of  the  purchase- 
money  was  laid  out  in  the  sum  of  9,059/. 
48.  9d,  SI.  per  cent,  consolidated  bank  an- 
nuities, and  placed  to  the  credit  of  the  matter 
ex  parte  the  London  Dock  Company,  Isaac 
Roberts,  and  John  Betts  the  younger,  their 
account,  and  the  dividends  were  received 
by  A.  M.  Prince  during  her  life.    She  died 
on  the  8th  of  June   1822,  without  ever 
having  had  any  issue,   and  J.  Betts  the 
younger  died  on  the  2drd  of  February  1841. 
By  an  order  made  in  this  matter,  on  the 
petition  of  Thomas  Edwards,  and  dated  the 
8th  of  July  1841,  a  reference  was  directed 
to  the  Master  to  inquire,  and  state  to  the 
Court,  whether  John  Betts  the  younger  and 
Anna  Maria,  his  wife,  were  living  or  dead, 
and  if  dead,  when  they  respectively  died, 
and  whether  they  had  any  and  what  child 
or  children,  and  who  was  the  heir-at-law  of 
the  said  Anna  Maria  Betts,  and  who  was 
the  heir,  by  the  mother's  side,  of  Jaoies 
Prince,  the  fother  of  the  said  Anna  Maiia 
Betts.     And  it  was  further  ordered  that  the 
said  bank  annuities,  and  the  dividends  to 
aecnie  due  thereon,  should  not  be  trans- 
ferred or  paid  without  notice  to  T.  Edwards, 
and  parties  were  to  have  liberty  to  apply  to 
the  Court.  The  Master,  by  his  report  dated 
the  22nd  of  October  1843,  certified  that 
John  Betts  the  younger  and  Anna  Maria, 
his  wife,  were  both  dead ;  that  Anna  Maria 
Betts  died  in  or  about  June  1822,  and  John 
Betts  the  younger  in  or  about  Febmary 
1841,  and  that  there  was  not  any  child  of 
the  marriage  of  John  Betts  the  younger  and 
Anna  Maria  his  wife ;  and  as  to  the  heir> 
at-law  of  Anna  Maria  Betts,  the  Master 
ibund  that  Anna  Maria  Betts  was  the  only 
child  of  James  Prince,  in  the  said  order 
named,  by  Ann  his  wife,  theretofore  Ann 
Edwards,   spinster,  who  was  an  aunt   of 
Thomas  Edwards,  the  petitioner,  and  that 
James  Prince  was  the  only  child  of  James 
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Prince  the  elder,  by  Mary  his  wife,  there- 
tofore Mary  Edwards,  spinster  ;  and  the 
Master  found  that  Thomas  Edwards,  the 
petitioner,  was  the  heir-at-law,  by  the 
mother's  side,  of  James  Prince,  the  father  of 
Anna  Maria  Betts,  but  the  Master  certified 
that  no  sufficient  evidence  had  been  laid 
before  him  to  enable  him  to  ascertain  and 
state  to  the  Court  who  was  the  heir-at-law 
of  Anna  Maria  Betts. 

The  present  petition,  after  stating  the 
facts  hereinbefore  set  forth,  and  that  Anna 
Maria  Prince,  afterwards  Anna  Maria  Betts, 
was,  at  and  immediately  before  the  date 
and  execution  of  the  said  indentures  of  lease 
and  release  of  the  19th  and  20th  of  March 
1782,  seised  of  the  hereditaments  and  pre- 
mises therein  comprised,  for  an  estate  of 
inheritance  in  fee  simple,  stated  th^t  A.  M. 
Betts  left  no  brother  or  sister,  or  the  issue 
of  any  brother  or  sister,  her  surviving,  and 
that  she  left  Sarah  Fielder,  James  Viner 
Edwards,  and  Mary  Ann  Edwards  her  heirs- 
at-law ;  that  Sarah  Fielder  and  J.  Prince, 
the  father  of  A.  M.  Betts,  were  first  cousins ; 
that  Mary  Ann  Edwards  had  died  a  spinster 
and  intestate,  and  that  James  Viner  Edwards 
had  also  died  intestate  and  without  having 
been  married,  leaving  Sarah  Fielder  his 
heiress -at-law,  who  died  in  the  year  1842, 
and,  by  her  will,  made  Sarah  Dee  and 
her  children  her  universal  legatees  and  de- 
visees; that  Sarah  Dee  was  the  mother 
of  the  petitioner  Sarah  Hyde,  the  wife 
of  the  co-petitioner  James  Hyde;  that 
Sarah  Dee,  at  the  date  of  S.  Fielder's  will, 
and  at  her  decease,  had  nine  children  (in- 
cluding Sarah  Hyde)  all  of  whom  were  living; 
that  on  the  death  of  Anna  M.  Betts  and 
John  Betts  the  younger,  Sarah  Hyde  and 
her  brothers  and  sisters,  as  devisees  of  S. 
Fielder,  as  the  heir-at-law  of  Anna  M. 
Betts,  would  have  become  entitled  to  the 
freehold  hereditaments  and  premises  com- 
prised in  and  conveyed  by  the  indentures  of 
lease  and  release  of  the  19th  and  20th 
of  March  1 782,  in  case  the  same  had  not 
been  purchased  by  the  company ;  that  the 
sum  of  9,0592.  4^.  9d,  SL  per  cent,  con- 
solidated bank  annuities,  was  still  standing 
in  the  name  of  the  Accountant  General  of 
the  court,  in  trust,  ex  parte  the  London 
Dock  Company,  and  Isaac  Roberts  and 
John  Betts  the  younger,  their  account. 
That  the  petitioner  Sarah  Hyde,  and  her 
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said  brothers  and  sisters,  were  absolutely 
entitled  to  the  sum  of  9,0592. 4^.  9d,  31,  per 
cent,  bank  annuities,  and  to  the  dividends 
accrued  or  to  accrue  due  thereon,  subse- 
quently to  the  decease  of  John  Betts  the 
younger,  and  that  there  was  no  other  person 
besides  the  petitioner  Sarah  Hyde,  and  her 
said  brothers  and  sisters,  who,  to  the  know- 
ledge or  belief  of  the  petitioners,  had  or 
claimed  any  right  or  interest  to  or  in  the 
sum  of  9,059/.  4^.  9^1.  3/.  per  cent,  bank 
annuities,  or  any  part  thereof,  save  and  except 
that  T.  Edwards  claimed  the  same  as  heir-at- 
law  ex  parte  matemd  to  the  said  A.  M. 
Betts ;  and  that  upon  the  occasion  of  the  pur- 
chase by  the  London  Dock  Company,  the 
title-deeds  and  writings  relating  to  the 
freehold  hereditaments  and  premises  were 
delivered  over  to  the  company.  The  peti- 
tion, after  seeking  a  transfer  to  the  peti- 
tioners of  one  equal  ninth  part  of  the  sum 
of  9,059/.  4s,  9d,  31,  per  cent,  consoli- 
dated bank  annuities,  and  the  dividends  in 
respect  thereof,  prayed  a  reference  to  the 
Master,  to  inquire  and  state  whether  A.  M. 
Prince,  afterwards  A.  M.  Betts,  left  the 
said  S.  Fielder  her  heiress-at-law,  and  whe- 
ther the  petitioner,  S.  Hyde,  was  entitled 
to  one  equal  ninth  part,  or  some  other  and 
what  part  of  the  said  sum  of  bank  annuities 
and  the  dividends  thereon,  and  that  all  par- 
ties might  be  ordered  to  produce  before  the 
Master  all  deeds,  documents,  papers,  and 
writings  in  their  custody  or  power,  and  to 
be  examined  upon  interrogatories  as  the 
Master  should  direct.  The  reason  for  the 
inquiry,  directed  by  the  order  of  the  8th  of 
July  1841,  as  to  the  heir-at-law  of  James 
Prince  by  the  mother's  side,  originated  in 
the  fact  of  four  houses,  part  of  the  pur- 
chased property,  having  been  acquired  by 
the  maternal  ancestor  of  J.  Prince,  and  as 
such  would  have  descended  to  the  heir-at- 
law  of  J.  Prince  on  the  mother's  side. 

After  the  Master  had  made  his  report  of 
the  29th  of  October  1843,  Thomas  Edwards 
presented  his  petition,  praying  a  transfer 
of  so  much  of  the  bank  annuities  as  arose 
from  the  sale  of  the  four  houses ;  but  the 
Court  declined  making  the  order  sought 
until  further  inquiries  had  been  made,  and 
the  heir-at-law  had  been  found,  who  should 
represent  the  remainder  of  the  bank  annui- 
ties, and  thereupon  the  Court  ordered  the 
inquiry  directed  by  the  order  of  the  8th  of 
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July  1841  to  be  continued  as  to  who  was 
the  heir-at-law  of  A.  M.  Belts  in  the  report 
and  petition  named,  and  whether  there  was 
any  heir-at-law  of  A.  M.  Belts  other  than 
the  heir-at-law  by  the  mother's  side  of 
James  Prince  in  the  petition  and  report 
named,  the  father  of  A.  M.  Belts. 

Mr,  Turner  and  Mr.  Elderton^  in  support 
of  the  petition,  referred  to  the  act  of  parlia- 
ment directing  the  order  of  the  Court  to  be 
made  on  a  petition  to  be  presented  by  the 
party  entitled  to  the  rents  and  profits  for 
the  time  being,  and  contended  that  as  T. 
Edwards  had  failed  to  prove  his  title,  no  order 
could  be  made  on  his  petition ;  but  if  the 
Master  should  find,  under  the  order  to  be 
made  on  the  present  petition,  that  the  pe- 
titioner Mary  Hyde  and  her  brothers  and 
sisters  were  entitled  to  the  fund  in  court, 
then  the  order  of  the  Court  would  have 
been  properly  made  on  the  petition  of  the 
party  entitled  to  the  rents  and  profits  or 
some  part  thereof;  that  it  could  not  have 
been  intended  by  the  act  of  parliament  that 
one  order  only  should  be  made  in  the  present 
case,  for  if  the  party  first  presenting  a  pe« 
tition  failed,  the  case  would  then  be  coram 
non  judice,  because  all  future  proceedings 
would  proceed  on  the  original  order;  that 
the  Court  had  no  jurisdiction  to  say  it  would 
not  make  two  orders,  for  if  the  lands  be- 
longed to  two  tenants  in  common,  and 
one  of  them  only  obtained  an  order,  the 
other  tenant  in  common  would  surely  be 
entitled  to  seek  an  order  also;  that  the 
petitioners  were  bound  by  the  provisions  of 
the  act,  and  were  not  proceeding  under  the 
ordinary  jurisdiction  of  the  Court ;  and  if  an 
order  were  made  on  the  present  petition,  it 
would  be  at  the  peril  of  having  to  pay  costs 
in  case  the  petitioners  did  not  succeed ; 
that  a  party  obtaining  an  order  had  more- 
over a  preference  in  the  conduct  of  the 
proceedings  before  the  Master,  and  if  the 
Master's  decision  should  be  adverse  to  the 
former  petitioner  Edwards,  he,  Edwards, 
would  have  possession  of  the  Master's  re- 
port, and  the  present  petitioners  could  not 
act  on  or  take  advantage  of  it  without  first 
obtaining  an  order  of  the  Court,  directing 
Edwards  to  file  a  copy  of  that  report.  The 
ease  of  Johnston  v.  Todd{\)  was  cited  in 
support  of  the  petition. 

(1)  SBeftv.  489. 


Afr.  Kindersley  and  Mr.  Stevens,  contrl, 
for  Thomas  Edwards. — There  is  at  this 
moment  an  actual  order  of  reference  pend- 
ing to  ascertain  who  is  the  heir-at-law  of 
A.  M.  Belts,  and  the  present  petitioners, 
instead  of  proceeding  thereunder,  say  they 
will  not  go  in  before  the  Master  under  the 
order,  because  it  is  defective  in  not  directing 
the  production  of  deeds,  documents,  and 
papers,  in  the  custody  or  power  of  the 
parlies,  and  their  examination  on  interro- 
gatories; and  the  petitioners,  therefore,  de- 
sire to  have  an  independent  order,  although 
no  instance  can  be  adduced  in  anv  case 
similar  to  the  present  of  one  party  obtaining 
an  order  to  examine  another  party  coming 
in  before  the  Master  and  claiming  to  be 
heir-at-law.  Such  an  order  as  the  one  sought 
is  contrary  to  the  practice  of  the  Court, 
and  would  be  found  most  difficult  to  be 
worded  if  made.  Besides,  there  is  no 
equity  between  the  parties  in  a  case  like 
the  present,  where  no  decree  has  been  pro- 
nounced between  them.  The  Master  has  to 
a  certain  extent  reported  in  favour  of  the 
former  petitioner  Edwards,  who  has  esta- 
blished his  claim  ex  parte  matemd  to  a 
portion  of  the  fund  in  court,  and  if  no 
person  establishes  a  title  ex  parte  paiemd^ 
Edwards  will  be  entitled  to  the  whole  fund. 
As  to  the  objection,  that  if  the  present 
petitioner  goes  in  before  the  Master,  he  will 
have  to  bear  part  of  the  expense  arising 
out  of  our  order,  the  same  ob^rvation 
might  be  made  by  any  of  the  eight  alleged 
brothers  and  sisters  of  the  present  petitioner, 
or  any  other  claimant ;  and  having  r^^ard 
to  the  extraordinary  form  of  the  will,  on 
which  the  petitioners  rest  their  claim,  it  is 
very  unlikely  that  they  will  ever  be  able 
to  substantiate  the  same. 

Mr,  Bluni,  on  behalf  of  the  London 
Dock  Company,  objected  to  the  production 
by  them  of  any  of  their  title-deeds. 

The  Master  of  the  Rolls. — The  tenants 
for  life  of  the  fund  having  died,  the  question 
in  this  case  is,  who  are  entitled  to  the  money 
arising  from  the  settled  estate  which  beloqgs 
to  the  heir-at-law  of  A.  M.  Belts.  Thomas 
Edwards  alleged  himself  to  be  such  heir-at- 
law,  and  on  presenting  his  petition,  obtained 
from  the  Court  an  order  directing  a  refer- 
ence to  the  Master  to  inquire  and  ascertain 
who  was  such  heir-at-law.     It  turns  out 
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thai  Thomas  Edwards  is  only  heir-at-law 
ex  parte  matemdt  hut  the  order  made  is  for 
a  general  inquiry  into  the  fact  of  heirship, 
and  any  person  can  claim  the  benefit  of  it. 
During  the  pendency  of  the  inquiry  directed 
by  the  Court,  the  present  petitioners  seek 
an  inquiry  as  to  the  heir-at-law  of  A.  M. 
Betts,  and  also  an  order  that  all  parties  may 
be  ordered  to  produce  before  the  Master  all 
deeds,  documents,  and  writings  in  their  cus- 
tody, and  that  they  may  be  ordered  to  be 
examined  on  interrogatories.  It  is  objected 
for  the  respondent  Edwards,  that  the  inquiry 
now  asked  for  has  been  already  directed  by 
the  Court;  and  the  answer  raised  to  that 
objection  is,  that  the  order  already  made 
is  defecdTe,  because  it  contains  no  direc« 
tion  for  the  production  of  deeds,  docu- 
ments, and  writings,  or  the  examination  of 
parties :  and  it  is  further  objected  by  the 
petitioners,  that  if  they  go  before  the  Master 
under  the  order  already  made,  they  will 
have  to  pay  some  of  the  costs  incidental  to 
that  order.  It  is  also  said,  that  the  whole 
of  the  proceedings  already  had  will  have 
been  erroneous  if  the  first  petitioner  do  not 
succeed  in  establishing  his  claim  ;  and  it  is 
further  said,  that  a  kind  of  preference  pre- 
vails in  the  Master's  ofiice  in  favour  of  the 
party  carrying  into  the  ofSce  the  order  made. 
Now,  the  registrar  of  the  court  informs  me, 
that  in  practice  no  direction  is  ever  inserted 
in  orders  like  the  one  that  has  been  made, 
directing  production  of  deeds  and  papers, 
or  the  examination  of  parties  upon  inter- 
rogatories. As  regards  the  expenses,  I  am 
referred  to  the  practice  in  administration 
suits ;  but  I  feel  satisfied  that  a  party  going 
in  before  the  Master  will  not  be  liable  for 
any  costs  which  he  may  have  incurred  under 
the  first  order  obtained  in  this  matter,  unless 
his  conduct  has  been  blameable  and  such 
as  to  justify  the  infliction  on  him  of  an 
order  for  payment  of  costs.  Where  an  act 
of  parliament  delegates  authority  to  a  court 
of  equity,  it  has  confidence  that  the  Court 
will  apply  its  jurisdiction  in  such  a  manner 
as  to  give  a  reasonable  interpretation  to  the 
powers  conferred  on  it.  The  present  pro- 
ceeding is  misconceived,  and  there  can 
exist  no  doubt,  that  if  a  report  be  made  by 
the  Master  in  favour  of  the  present  peti- 
tioneis,  under  the, order  of  reference  already 
made,  they  will  be  able  to  take  advan- 
tage of  it.     I  will  say  nothing  about  thd 


partiality  alleged  to  exist  in  the  Master's 
ofiSce,  in  favour  of  the  party  having  the 
charge  of  the  order,  for  if  a  court  existed 
against  which  such  an  imputation  could  be 
justified,  it  would  deserve  to  be  immediately 
abolished. 

A  party  obtaining  a  report  which  is  un- 
favourable to  his  claim,  must  file  it,  and  he 
will  be  compelled  to  do  so  by  the  Court, 
if  such  a  proceeding  be  necessary  for  the 
protection  and  assistance  of  any  other  in- 
terested party.  The  present  petitioners 
not  being  entitled  to  the  order  of  reference 
sought  by  them,  nor  to  any  order  for  pro- 
duction of  documents,  or  the  examination 
of  any  parties,  I  must  dismiss  the  petition, 
with  costs. 


M.R.       \ 
Jan.  25,  26.  / 


TANNER  0.  TANNER. 


Legacy —  Construciion'^-Railway  Shares 
— Anticipated  Payments — Interest, 

A  testator  gave  to  two  legatees  all  the  shares 
he  possessed  in  a  railway ^  and  all  his  rights 
title^  and  interest  therein  and  thereto.  Calls 
amounting  to  701,  had  been  made  by  the 
company^  and  paid  by  the  shareholders  on 
each  of  the  shares,  at  the  date  of  the  will 
and  death  of  the  testator,  and  the  testaiar 
had  also,  by  virtue  of  a  power  to  that  ejfeet, 
contained  in  the  act  of  parliament  establish^ 
ing  the  railway  company,  made  payments  in 
advance  of  SOl,  on  each  of  his  shares,  the 
shares  being  1001,  each,  and  received  In- 
terestfrom  the  railway  company  thereon  :— 
Held,  that  the  anticipated  payments  and  the 
interest  payable  by  the  railway  company  in 
respect  of  the  anticipated  payments  passed  to 
the  legatees  with  the  shares, 

Thomas  Tanner,  by  a  codicil  to  his  will, 
dated  the  14th  day  of  September  1843, 
bequeathed  to  his  son  W.  H.  Tanner  and 
his  daughter  Sarah  Yeatman,  all  the  shares 
which  he  then  possessed  in  the  Bristol  and 
Exeter  Railway,  and  all  his  right,  title,  and 
interest  therein  and  thereto,  to  be  equally 
divided  between  them  share  and  share  alike. 
The  testator  had,  in  his  lifetime,  paid  in 
advance  to  the  Bristol  and  Exeter  Railway 
Company,  in  pursuance  of  a  power  for  that 
purpose  contained  in  the  act  by  which 
the  company  was  incorporated,  the  sum  of 
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660/.,  in  respect  of  future  calls  upon  the 
shares  (being  twenty-two  in  number)  so 
bequeathed  as  aforesaid,  and  interest  at  the 
rate  of  5/.  per  cent,  per  annum  was  payable 
by  the  company  on  the  sum  so  paid  in 
advance.  W.  H.  Tanner  filed  his  bill 
against  T.  Tanner  and  George  Tanner, 
the  executors  of  the  testator,  Thomas  Tan- 
ner, claiming  (inter  alia)  to  have  trans- 
ferred to  him  eleven  of  these  shares  (the 
same  being  100/.  shares),  and  to  have  paid 
to  him  the  dividends  due  thereon,  and  also 
the  interest  which  had  accrued  due  since  the 
testator's  decease,  on  the  payments  made  in 
advance  by  the  testator. 

The  defendants,  by  their  answer,  after 
admitting  the  bequest  of  the  twenty-two 
Bristol  and  Exeter  railway  shares,  on  each 
of  which  shares  sums  amounting  to  70/. 
had  been  paid  in  obedience  to  calls  made  on 
the  shareholders  by  the  company,  and  that 
dividends  had  become  due  in  respect  of 
such  shares,  stated  that  the  testator,  during 
his  lifetime,  advanced  the  sum  of  660/.  in 
respect  of  anticipated  calls  on  the  last-men- 
tioned shares,  and  which  sum  the  defen- 
dants considered  and  submitted  formed  part 
of  the  said  testator's  general  persona]  es- 
tate, and  did  not  pass  by  the  codicil  to  the 
legatees  of  the  twenty- two  shares.  The 
following  is  the  16drd  section  of  the  Bristol 
and  Exeter  Railway  Act,  referred  to  in  the 
arguments  : — *'  And  be  it  further  enacted, 
that  it  shall  be  lawful  for  the  several  pro- 
prietors for  the  time  being  of  the  said  under- 
taking, and  they  are  hereby  empowered, 
whether  before  or  after  any  call  shall  have 
been  paid  in  respect  of  any  shares  held  by 
them  respectively,  to  pay  in  advance,  in 
case  the  directors  shall  think  proper  to  ac- 
cept the  same,  which  they  are  hereby  autho- 
rized to  do,  to  such  person  as  the  said 
director  shall  appoint,  the  respective  sums 
of  money  by  them  respectively  subscribed 
for,  or  such  part  or  proportion  thereof 
as  shall  be  wanting  (over  and  above  the 
amount,  if  any,  ac.tually  paid  in  respect  of 
such  shares)  to  make  up  the  full  sum  of 
100/.  in  respect  of  each  such  share,  and  the 
said  company  shall,  and  they  are  hereby 
required  to  pay  interest  at  such  rate  not 
exceeding  the  rate  of  4/.  for  every  100/.  by 
the  year,  upon  the  principal  monies  which 
had  been  so  paid  in  advance,  or  for  so  much 
thereof  as  shall  from  time  to  time  exceed 


the  amount  of  the  calls  which  shall  have 
been  made  upon  the  shares  in  respect  of 
which  such  money  shall  have  been  paid  in 
advance  as  aforesaid,  as  the  subscriber  pay- 
ing such  sum  in  advance  and  the  directors 
for  the  time  being  of  the  said  company  shall 
agree  upon."  And  by  section  23.  of  an 
act  passed  in  the  third  year  of  her  present 
Majesty  relating  to  the  same  railway,  the 
company  were  empowered  to  pay  interest 
on  principal  monies  made  in  advance,  at 
any  rate  not  exceeding  5/.  per  cent,  per 
annum. 

Mr.  Kindersley  and  Mr,  Selwyn^  for  the 
plaintiff,  contended  that  the  present  case  was 
similar  to  that  of  a  party  liable  to  contingent 
outgoings,  as,  for  instance,  the  repair  of  a 
sea-wall  and  the  like,  and  who  had  paid  a 
sum  of  money  in  advance,  in  which  case 
the  devisee  of  the  land  would  be  entitled 
to  the  benefit  of  the  payment.  If  the  tes- 
tator had  sold  the  twenty-two  shares  during 
his  lifetime,  he  would  have  realized  a  larger 
sum  than  the  shares  would  have  sold  for 
in  respect  of  which  no  anticipated  payments 
had  been  made,  and  the  directors  would 
have  told  any  applicant  that  as  to  shares 
in  respect  of  which  payments  had  been  made 
in  advance,  they  would  not  separate  the 
interest  from  the  dividends  accruing  in 
respect  of  them,  though  parties  inter  ae 
might  arrange  amongst  themselves  as  to 
the  disposition  of  the  interest  due  in  respect 
of  the  anticipated  calls. 

[The  Master  of  the  Rolls.  —  Could 
the  testator  separate  the  interest  from  the 
dividends  due  on  the  shares,  except  by 
making  the  legatee  of  the  shares  a  trustee 
as  to  the  interest  ?] 

The  only  question  is,  whether  the  testator 
in  this  case  has  done  anything  of  the  kind, 
there  being  no  doubt  the  testator  might 
have  bequeathed  the  interest  in  the  manner 
suggested ;  but  if  the  testator  had  sold  the 
shares  during  his  lifetime,  the  whole  benefit 
of  the  payments  made  by  him  with  relation 
to  them  would  have  gone  to  the  purchaser : 
and  the  present  case  is  stronger  than  that 
oi  Blount  v.  Hipkins{l),  inasmuch  as  here 
all  the  calls  have  been  paid  by  the  testator. 

Jacques  v.  Chambers^  16  Law  J.  Rep. 
(n.s.)  Chanc.  243 ;  s.  c.  2  Coll.  435, 
and  4  Rail.  Cos.  pp.  205,  499 ;  and 

(1)7  Sim.  61 ;  s.  c.  4  Law  J.  Rep.  (n.».)  Chanc 
13. 
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Marshall  v.   Holloway^   5  Sim.   196, 
were  also  cited  for  the  plaintiff. 

Mr,  Turner  and  Mr,  Dickinaon,  contra. — 
The  sum  of  660/.,  if  it  had  not  been  paid  in 
advance,  would  have  been  a  charge  on  the 
shares.  Blount  v.  Hipkins  was  the  case  of 
an  estate  charged  with  the  payment  of  the 
testator's  debts ;  and  one  of  the  bequests  in 
the  will  in  that  case  was  of  certain  railway 
shares  on  which  one  instalment  only  had 
been  paid  by  the  testator,  and  it  was  not 
decided  in  that  case  that  the  gift  of  the 
shares  passed  the  money  for  which  the  tes- 
tator was  liable  in  respect  of  the  shares,  but 
the  question  there  was  one  merely  of  ex- 
oneration. In  the  present  case  the  railway 
company  kept  distinct  accounts,  and  the 
interest  is  payable  by  cheques  quite  dis- 
tinct from  the  dividend  warrants.  The  case 
of  Jacques  v.  Chambers  is  adverse  to  the 
plaintiff's  claim,  inasmuch  as  the  Vice 
Chancellor,  in  that  case,  did  not  order  pay* 
ment  of  the  money  to  the  legatee  of  the 
shares.  This  sum  of  660/.  consisted  of 
loans  the  subject  of  a  distinct  and  separate 
agreement  between  the  testator  and  the  rail- 
way company,  and  that  sum  therefore  could 
not  pass  to  the  plaintiff  under  the  name  of 
shares  ;  and  if  the  claim  of  the  plaintiff  can 
be  maintained  at  all,  it  must  be  maintained 
on  the  construction  of  the  words  used  by 
the  testator  in  the  bequest,  and  indepen- 
dently of  the  authorities  that  have  been 
cited. 

[The  Master  of  the  Rolls. — The  ques- 
tion is,  whether  the  sums  of  SO/,  were  not 
payments  made  in  advance  on  the  shares, 
and  if  so,  how  are  the  same  to  be  got  back  ?] 

Mr.  Kindersley^  in  reply,  observed  that 
no  question  arose  in  the  present  case  as  to 
exoneration ;  that  in  Jacques  v.  Chambers 
a  parliamentary  contract  only  existed ;  that 
as  to  the  present  case,  the  amount  payable 
for  interest  on  the  anticipated  payments 
roust  at  least  be  ascertained  before  any 
dividends  could  be  paid,  or  any  warrants 
issued  for  the  dividends ;  and  the  interest 
conld  not  be  separated  from  the  principal 
sum  of  6601. 

The  Master  of  the  Rolls,  after  stating 
the  facts,  said  that  the  act  of  parliament  by 
which  the  railway  was  established  contained 
an  express  authority  for  the  directors  to 


receive  monies  in  advance  from  shareholders 
on  their  shares.  In  respect  of  payments  by 
the  testator,  in  obedience  to  calls  actually 
made  by  the  directors  on  the  shareholders, 
he  was  entitled  to  receive  dividends  like 
all  other  shareholders  on  his  shares ;  and  as 
to  the  anticipated  payments,  the  testator, 
by  agreement  with  the  railway  company, 
was  entitled  to  receive  interest  thereon.  The 
testator  had  out-and-out  paid  the  whole 
sum  of  100/.  on  each  of  his  shares,  consist- 
ing of  70/.  and  30/.,  (the  same  being  100/. 
shares,)  and  he  received  income  from  the 
two  distinct  portions  of  the  100/.,  part  of 
which  consisted  of  interest  on  the  anticipated 
payments  of  30/.,  the  other  part  of  dividends 
payable  in  respect  of  the  shares  generally, 
and  in  respect  of  which  calls  amounting  to 
70/.  on  each  share  had  been  made.  It  was 
entirely  at  his  own  will  and  pleasure  that 
the  testator  paid  the  660/.,  consisting  of 
SO/,  on  each  of  his  shares,  and  he  received 
dividends  only  on  monies  he  had  been  com- 
pelled to  pay  in  respect  of  calls  made  on  him, 
and  interest  on  the  residue.  Full  considera- 
tion was  given  him  in  respect  of  his  pay- 
ments ;  and  in  my  opinion  the  words  of  the 
bequest  of  all  the  testator's  right,  title,  and 
interest  in  and  to  the  shares  in  question, 
passed  to  the  legatees  the  absolute  title  to 
the  whole  of  the  twenty- two  shares  inclu- 
sive of  the  interest  payable  in  respect  of  the 
anticipated  payments. 

The  Master  of  the  Rolls,  on  the  26th 
of  January,  observed  that,  after  perusal  of 
the  act  passed  for  establishing  the  Bristol 
and  Exeter  Railway,  he  saw  no  reason  to 
alter  the  opinion  he  had  expressed  on  the 
preceding  day  at  the  close  of  the  arguments. 


7CE,  V.C.\ 

L  24.        J 


K.  Bruce,  V.C. 
Jan< 


SARGENT  V,  ROBERTS. 


Will — Construction — Specific  and  Resi- 
duary Bequest — Devise  cum  onere. 

A  bequest  of  "all  my  household  goods 
and  furniture,  linen,  china,  glass,  horses, 
carriages,  and  all  my  other  personal  estate 
not  hereinafter  mentioned  to  be  otherwise 
bequeathed,  and  also  all  monies  in  my  bank- 
er*s  hands  or  in  my  houses,  and  also  all 
monies  which  shall  be  due  and  owing  to 
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me,"  held  to  be  residuary,  and  not  specific ; 
and  none  of  the  enumerated  items  were  spe^ 
eifically  given. 

By  a  marriage  settlement  an  estate  was 
settled  on  the  husband  for  life,  with  remain^ 
der  to  his  wife,  for  life.  This  estate  was 
sold  under  a  power,  and  the  purchase^money 
lent  to  the  husband  on  mortgage  of  estates  in 
M,  belonging  to  him.  By  his  will,  he  de- 
vised  his  estates  in  M,  to  trustees,  on  trust, 
to  pay  the  wife  600/.  a-year,  until  his  son 
attained  twenty-five,  and  then  to  pay  her 
2001.  a-yearfor  her  life.  By  a  codicil,  he 
directed  that  the  interest  of  the  mortgage 
debt  should  form  a  part  of  the  annuities  of 
600/.  and  200/. ;  and  by  another  codicil 
directed  that,  when  his  wife  should  be  eiir 
titled  to  the  200/.  a^year,  a  part  of  his 
personal  estate,  which  he  had  given  to  her 
by  his  will,  should  go  to  the  possessor  of 
his  estates  in  M. : — Held,  that  during  the 
life  of  the  wife  the  estates  at  Af»  ought  to 
bear  the  mortgage  debt ;  but  that,  after  her 
death,  the  devisees  had  a  right  to  have  the 
debt  paid  out  of  the  general  personal  estate 
of  the  testator. 

fiy  the  Bettlement  made  on  the  marriage 
of  Captain  and  Mrs.  Roberts,  dated  the  5th 
of  November  1825,  two  estates  called  Perry- 
hill  and  Collyers  were  settled  on  Captain 
Roberts  for  life,  with  remainder  to  Mrs. 
Roberts  for  life,  with  remainder  to  the  chil- 
dren of  the  marriage  as  therein  mentioned ; 
and  a  power  was  given  to  the  trustees  to 
sell  the  estate,  with  a  direction  to  lay  out 
the  purchase-monies  in  other  real  estate, 
and  invest  them  in  the  meanwhile  in  govern- 
ment or  real  securities. 

The  Perryhill  estate  was  sold  after  the 
marriage  in  pursuance  of  the  power,  and  the 
purchase-money,  which  amounted  to  3,000/., 
was  lent  in  the  year  1841  by  the  trustees 
to  Captain  Roberts,  on  the  security  of  cer- 
tain estates  in  Monmouthshire  belonging  to 
him.  The  testator  at  the  date  of  his  will 
was  entitled  to  a  sum  of  2,575/.  secured  by 
mortgage  on  the  estates  of  Mr.  Morgan. 

The  will  of  Captain  Roberts,  dated  the 
16th  of  January  1844,  commenced  as  fol- 
lows : — '*  I  give  and  bequeath  unto  my 
dear  wife  Frances  all  my  household  goods 
and  furniture,  linen,  china,  glass,  horses, 
carriages,  and  all  my  other  personal  estate 
not  hereinafter  mentioned  to  be  otherwise 


bequeathed,  and  alto  all  monies  in  my 
banker's  hands,  or  in  my  houses,  and  also 
all  monies  which  shall  be  due  and  owing  to 
me.  I  also  give  and  bequeath  unto  my 
said  dear  wife  the  dividends  and  interest  of 
the  sum  of  2,000/.,  for  which  I  have  in- 
sured my  life,  and  of  all  bonuses  and  addi- 
tions thereto,  and  of  all  monies  in  the  public 
stocks  or  funds  of  Great  Britain,  or  in  any 
foreign  funds,  or  upon  mortgage  or  other 
security,  to  have,  take,  receive  and  enjoy 
the  same  during  the  term  of  her  natural  life.'* 

The  testator  then  gave  the  principal  of 
the  last-mentioned  monies  to  his  daughter 
Frances  Oeorgiana,  and  his  son  William 
Walter;  and  gave  his  plate,  books,  pic- 
tures, prints,  and  watches  to  his  son  and 
daughter  as  therein  mentioned.  The  tes- 
tator then  gave  his  estates  in  Monmouth- 
shire to  trustees  in  trust  to  raise  the  annual 
sum  of  600/.,  and  pay  the  same  to  his  wife 
until  his  son  should  attain  the  age  oiP  twenty- 
five,  with  a  direction  to  accumulate  the 
residue  of  the  rents,  and  directed  them, 
when  his  son  should  attain  the  i^  of 
twenty-five,  to  stand  possessed  of  the  estates 
in  trust  to  pay  to  his  wife  200/.  a-year,  and 
subject  thereto,  for  his  son  William  Walter 
for  life,  with  remainder  to  his  children,  and 
for  default  of  such  issue,  to  his  daughter  for 
life,  with  other  remainders  over. 

The  testator  made  a  codicil  to  his  wiU  also 
dated  the  16th  of  January  1844,  which  was 
as  follows : — '*  Whereas  in  the  body  of  my 
will  it  appears  that  there  are  two  farms 
situate  at  Worplesdon,  in  the  county  of 
Surrey,  put  into  trust  under  my  marriage 
settlement;  one  of  these  farms  called  Per- 
ryhill, in  the  occupation  of  Mason,  has 
been  since  sold  by  consent  of  the  trus- 
tees, and  the  value  for  which  it  was 
sold  has  been  secured  by  a  mortgage,  which 
I  have  given  to  my  trustees  upon  my  said 
estates  in  Monmouthshire;  and  I  have 
agreed  to  pay  to  my  wife,  in  lieu  of  the 
proceeds  of  this  farm,  the  sum  of  150/. 
annually  from  my  Monmouthshire  estates : 
now  in  my  will  there  are  two  several  sums 
mentioned  to  be  paid  to  my  dear  wife, 
under  occurringcircumstances,  namely,600/. 
a-year,  after  my  decease,  until  the  person 
named  to  inherit  the  estates  shall  attain  to 
twenty- five  years  of  age,  and  afterwards, 
when  the  estates  have  gone  to  my  son  or 
daughter,  or  whoever  shall  hold  them  ae- 
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cording  to  my  will,  that  my  dear  wife  shall 
be  paid  200/.  for  her  natural  life.  Now 
my  meaning  is,  that  the  150/.,  which  I  am 
bound  to  my  trustees  to  pay  to  my  dear 
wife  in  lieu  of  the  proceeds  of  the  farm  at 
Worplesdon,  shall  be  part  of  the  600/.,  and 
part  of  the  200/.,  and  not  so  much  over  and 
above  those  two-named  sums ;  so  that,  in 
the  first  case,  the  sum  of  4S0/.  a-year  shall 
be  paid  to  my  dear  wife  over  and  above  the 
150/.»  and,  in  the  latter  case,  50/.  over  the 
150/.  yearly."  The  testator  made  a  second 
codicil  to  his  will,  dated  the  llth  of  March 
1845,  which  was  as  follows :  "Whereas  there 
is  a  sum  of  2,575/.,  or  thereabouts,  placed 
upon  mortgage  of  the  estates  of  William 
Morgan,  esq.,  of  Abergavenny,  which  sum 
was  lent  by  me  to  him,  the  interest  of  which 
I  have  left  to  my  wife  for  her  life,  in  the 
body  of  my  will,  in  common  with  my  other 
monies ;  and,  after  her  death,  the  principal 
is  to  go  to  my  son  or  my  daughter,  which- 
ever  happens  to  inherit  my  Monmouthshire 
estates,  according  to  the  tenour  of  my  will : 
now  my  further  will  is,  that  whenever  my 
dear  wife  shall  be  entitled  to  the  payment 
>anQaally  of  200/.,  the  second  sum,  which 
is  qientioned  in  my  will,  and  which  takes 
effect  whenever  my  son  or  daughter,  which- 
ever  it  shall  he,  shall  inherit  the  aforesaid 
estates,  that  thep,  as  an  equivalent  for  such 
sum  being  annually  paid  out  of  the  proceeds 
of  such  estates,  the  aforesaid  mortgage  of 
2,575/.,  or  thereabouts,  shall  revert  to  the 
possessor  of  the  said  estate.'* 

The  testator  left  his  widow,  son,  and 
daughter  him  surviving.  The  bill  was  filed 
by  the  executors  and  trustees  for  the  ad- 
ministration of  the  estate. 

The  cause  now  came  on  for  further  di- 
rections, when  two  questions  were  raised  : 
first,  whether  the  Monmouthshire  estates 
were  devised  cum  onerey  or  whether  the 
devisees  of  these  estates  were  entitled  to 
have  the  mortgage  debt  raised  out  of  the 
general  personal  estate  of  the  testator;  and, 
secondly,  whether  the  gift  to  the  wife  of  all 
the  household  goods,  &c.  was  residuary, 
so  as  to  render  the  household  goods,  &c. 
the  first  fund  for  the  payment  of  the  debts, 
or  specific,  and  attended  with  the  privileges 
belonging  to  specific  legacies. 

Mr,  Wigram  and  Mr,  J,  H,  Law^  for  the 
plaintiffs. 


Mr.  Russell  and  Mr.  Pole,  for  Mrs, 
Roberts,  contended,  first,  that  the  Mon- 
mouthshire estates  were  devised  cum  onere, 
and  that  the  language  of  both  the  codicils 
shewed  that  the  testator  considered  and 
intended  that  the  charge  of  the  3,000/.  was 
to  remain  on  those  estates. 

Mr.  Bentinck,  for  the  son  of  the  testator, 
and  Mr,  Rastrick,  for  the  daughter,  con- 
tended, that  the  rule,  that,  where  a  testator 
creates  a  mortgage  debt  on  his  own  property, 
and  devises  that  property,  the  devisee  has 
a  right  to  have  the  mortgage  debt  raised 
out  of  the  personal  estate,  ought  to  prevail 
in  this  case.  There  was  no  intention -dis- 
played, on  the  part  of  the  testator,  in  the 
codicils  to  fix  the  charge  of  3,000/.  on  the 
Monmouthshire  estates.  His  only  object 
was  to  cut  down  the  interests  given  to  his 
wife  by  his  will. 

Mr.  B,  L.  Chapman^  for  the  other 
parties. 

Knight  Bruce,  V.C.  said  that,  taking 
the  will  and  codicils  together,  he  thought 
that  the  usual  course  of  administration  of 
the  estate,  so  far  as  relates  to  the  mortgage, 
was  changed  during  the  life  of  the  wife, 
but  not  after  her  death.  The  Monmouth- 
shire estates  must  bear  the  burden  during 
the  life  of  the  wife ;  but,  after  her  death,  the 
devisees  had  a  right  to  have  the  debt  paid 
off  out  of  the  general  personal  estate. 

Mr.  Russell  and  Mr,  Pole  then  con- 
tended, secondly,  that  the  gift  to  the  wife 
of  all  the  enumerated  items,  and  the  per- 
sonal estate  not  thereinafter  disposed  of, 
was  specific  and  not  residuary ;  and  that, 
at  any  rate,  the  gifts  of  the  enumerated 
items,  household  goods,  &c.,  were  specific. 
They  cited  Clarke  v.  Butler  {\)* 

Knight  Bruce,  V.C.  said,  that,  although 
there  was  a  peculiarity  of  arrangement  in 
the  words,  and  the  question  was  arguable, 
he  thought  that  he  could  not  hold  die  gift 
to  be  specific,  but  that  it  must  be  treated 
as  a  general  one  (2). 

(1)  1  Mer.  804. 

(2)  See  Taylor  «.  Tsylor,  6  Sim.  246. 
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K.  Bruce,  V.C.l 

F  b    22  I    H'^^^'^^^  ^'  HENNIKER. 

Devise —  Construction — Revocation . 

A  iestairiXf  by  her  will,  made  a  residuary 
bequest  to  her  son,  whom  she  appointed 
executor.  A  codicil,  after  a  number  of 
specific  legacies,  contained  the  following 
clause : — "  /  also  direct  that  all  my  goods 
and  chattels,  real  and  personal,  of  whatever 
description  that  may  be  to  me  belonging, 
saving  and  excepting  everything  hereinbefore 
mentioned,  go  to  my  executor,  to  be  assets  in 
his  hands,  towards  the  execution  of  the 
codicil  to  my  last  will;  and  of  the  *  scruples,* 
if  any,  I  direct  him  to  bestow  the  whole  in 
charity,"  A  bill,  by  one  of  the  next-of-kin 
against  the  executor,  the  Attorney  General, 
and  the  other  next-of-kin,  was  dismissed, 
on  the  ground  that  the  next-of-kin,  as  next- 
of-kiUf  had  no  claim. 

Lady  Henniker,  by  her  will,  dated  the 
17th  of  September  1819,  after  certain  spe- 
cific bequests  made  a  residuary  bequest  as 
follows : — "  All  the  rest,  residue,  and  re- 
mainder of  my  personal  estate  whatsoever 
and  wheresoever,  afterpayment  of  my  debts, 
legacies,  and  funeral  expenses,  I  give  and 
bequeath  unto  my  said  son,  Sir  Augustus 
Brydges  Henniker,  to  and  for  his  own  use 
and  benefit."  The  testatrix  appointed  Sir 
Augustus  B.  Henniker  to  be  her  executor. 

By  a  codicil,  dated  the  19th  of  September, 
1819,  the  testatrix  gave  a  great  number  of 
articles  to  different  legatees.  The  codicil 
then  proceeded  as  follows : — "  I  also  desire 
that  all  my  goods  and  chattels,  real  and  per- 
sonal, of  whatever  description,  that  may  be 
to  me  belonging,  saving  and  excepting 
everything  hereinbefore  mentioned,  go  to 
my  executor,  to  be  assets  in  his  hands, 
towards  the  execution  of  the  codicil  to  my 
last  will  and  testament ;  and  of  the  '  scru- 
ples,' if  any,  I  direct  him  to  bestow  the 
whole  in  charity." 

The  testatrix  died  in  1840.  A  consider- 
able part  of  her  residuary  personal  estate 
consisted  of  money  invested  on  mortgage 
of  real  estate.  The  bill  was  filed  by  the 
plaintiff,  who  was  one  of  the  next-of-kin  of 
the  testatrix,  against  Sir  A.  B.  Henniker, 
the  executor,  the  other  next-of-kin  of  the 
testatrix,  and  the  Attorney  General,  for  the 
administration  of  her  estate,  and  for  the 


delivery   to   him   of  some   of  the  articles 
bequeathed  to  him  by  the  will  and  codicil. 

The  defendants,  the  next-of-kin,  by  their 
answers,  submitted  the  question  to  the 
Court  whether  they  were  entitled  to  any- 
thing ;  but  did  not  disclaim. 

Mr.  Russell  and  Mr,  Dumergue,  for  the 
plaintiff;  and 

Mr,  Prendergast,  Mr,  Baily,  and  Mr, 
Wilkinson,  for  the  other  next-of-kin. — First, 
by  the  word  "  scruples"  the  testatrix  must 
be  taken  to  have  meant  "  surplus."  Se- 
condly, by  the  clause  in  the  codicil,  direct- 
ing the  executor  to  bestow  the  surplus  in 
charity,  she  revoked  the  residuary  bequest 
contained  in  the  will.  Thirdly,  the  bequest 
of  the  surplus  for  charity  is  void ;  at  least 
so  far  as  relates  to  the  mixed  personalty.  It 
follows,  then,  that  the  next-of-kin  are  entitled 
to  the  property,  or  part  of  it,  as  having  been 
undisposed  of.  The  gift  for  charity  may  be 
wholly  or  partially  void,  and  yet  have  the 
effect  of  revoking  the  former  residuary 
bequest.  "  If  the  second  devise  fails,  not 
from  the  infirmity  of  the  instrument,  but 
from  the  incapacity  of  the  devisee,  the  prior 
devise  is  revoked"— 1  Jarm,  Wills,  154. 
In  support  of  this  proposition  is  cited  Roper 
V.  Constable,  2  Eq,  Cas,  Abr,  359,  pi.  9, 
which  is  reported  in  5  £ro,  P,C,  360.  Toml. 
edit.,  under  the  name  of  Rooper  v.  RadeUffe. 
There,  a  testator,  by  his  will,  devised  all  the 
residue  of  his  real  and  personal  estate  to 
Constable,  Raddiffe,  Hewett,  and  Hick- 
man ;  and  by  a  codicil  made  a  similar  devise 
to  Radcliffe  and  Constable  alone.  Raddiffe 
and  Constable  were  professed  papists,  and 
incapable  of  taking.  Hewett  and  Hickman 
were  protestants.  The  House  of  Lords, 
with  the  assistance  of  the  Judges,  held  that, 
though  the  devise  to  Radcliffe  and  Constable 
by  the  codidl  was  void,  the  devise  in  the  will 
was  revoked,  and  that  the  heir-at-law  of 
the  testator  was  entitled  to  the  property  as 
having  been  undisposed  of. 

Mr,  Wray,  for  the  Attorney  General, 
submitted  his  claim  to  the  Court. 

Mr,  Wigram  and  Mr,  Erskine,  for  Sir 
A.  B.  Henniker,  the  executor,  contended, 
that  the  sentence  in  which  the  word 
'*  scruples"  occurred,  was  one  out  of  which 
no  sense  could  be  extracted;  and  that  it 
ought  altogether  to  be  disregarded.      On 
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this  point  they  cited  Goblet  v.  Beechey 
(I),  which  related  to  the  constraction  of 
the  word  "mod" or  "mods,"  in  the  will 
of  Mr.  NoUekens,  the  sculptor.  But 
even  substituting  the  word  "  surplus " 
for  "scruples,"  the  plaintiff's  case  must 
fail.  So  £eu:  as  the  gift  of  the  surplus  is 
void,  the  part  of  the  surplus,  whatever  it 
may  mean,  which  fails,  will  fall  into  the 
residuary  clause  contained  in  the  will,  and 
will  not  be  undisposed  of.  In  Matthews  v. 
Venables  (2),  a  void  charitable  conveyance 
did  not  defeat  a  prior  devise.  In  Durour 
V.  Matteux  (3),  a  legacy  which  failed  by 
reason  of  the  Statute  of  Mortmain  was  held 
to  pass  by  a  residuary  bequest;  and  in 
Harris  v.  Davis  (4)  lapsed  personal  estate 
was  held  to  be  comprised  in  the  residuary 
bequest. 

Knioht  Bruce,  V.G. — I  think  that  the 
next-of-kin,  as  next-of-kin,  take  nothing. 
I  will  consider  the  case  during  the  present 
month.  If  I  hear  nothing  more,  and  say 
nothing  more,  it  is  to  be  understood  that 
the  next-of-kin  are  to  take  nothing. 

It  was  ordered  that  the  plaintiff  should 
pay  the  costs  of  the  Attorney  General,  and 
that  the  other  defendants  should  pay  their 
own  costs. 

The  case  was  not  mentioned  again. 


V.C. 

1847. 

Nov.  10.  I  MAITLAND  V,  BACK- 

L.C.  I*  HOUSE. 

1848. 
Jan.  11,12,13.14,15.^ 

Guardian  and  Ward — Undue  Influence — 
Payment  of  Money  into  Court, 

Theplaintiffwas  a  young  lady  who  hadbeen 
a  ward  of  court ;  and  eighteen  months  after 
eondny  ofage^  whUe  continuing  to  reside  with 
her  guardian^  she  had  indorsed  a  promissory 

(1)  2  Bast.  &  MyL  624;  a.  o.  9  Law  J.  Rep. 
Cbane.  200. 

(2)  2  Bmg.  186 ;  B.e.  2  Law  J.  Rep.  C.P.  124. 
(S)  1  Vea.  ten.  820. 

(4)  1  Col).  416. 

New  SsaiKS,  XVII.— Chanc. 


note,  drawn  by  her  guardian  in  her  favour. 
The  note  was  given  by  the  guardian  to  cer^ 
tain  creditors  in  part  payment  of  a  debt, 
and  was  by  them  presented  to  their  bankers 
and  discounted.  It  appeared  that  the  bank- 
ers knew  the  relative  position  of  the  plaintiff 
and  her  guardian,  and  also  knew  that  the 
guardian  had  been  in  embarrassed  circum- 
stances previous  to  the  note  being  presented : 
— Held,  under  these  circumstances,  that  it 
was  the  duty  of  the  bankers  to  have  investi" 
gated  the  transaction,  and  an  it^nction  was 
granted  to  restrain  them  from  taking  pro- 
ceedings  at  law  upon  the  note. 

Considerations  which  influence  the  Court 
in  ordering  money  to  be  paid  into  court, 
when  the  title  to  it  is  disputed. 

This  bill  was  filed  to  restrain  proceedings 
in  an  action  at  law  against  the  plaintiff  upon 
a  promissory  note.  The  plaintiff  was  Ellinor 
Jane  Susan  Maitland,  and  the  defendants 
were  the  Messrs.  Backhouse,  of   Bishop 
Auckland,   bankers,    Messrs.   Bolckow  & 
Vaughan,  iron-merchants  at  Durham,  and 
Mr.  M*Lean  and  his  assignees.     The  in- 
junction was  granted,  and  the  defendants 
having  put  in  their  answer,   the  plaintiff 
shewed  cause  against  dissolving  the  injunc- 
tion.    The  bill   stated  the  following  cir- 
cumstances : — That  the  plaintiff  Miss  Mait* 
land  had  attained  her  age  of  twenty-one 
years  in  September   1844,   previously  to 
which  time  she  had  been  a  ward  of  court, 
and   had  resided   with   her  guardian  Mr. 
Donald  M'Lean,   formerly  a   member  of 
parliament  for  Oxford,  who  had  married  the 
maternal  aunt  of  the  plaintiff;   that  Miss 
Maitland    had    continued  to    reside  with 
the  fimily  of  Mr.  M'Lean   after  she  had 
attained   her  majority,    at   which    period 
she  became  entitled  to  a  sum  of  about 
83,000/.,  which  sum  was   transferred   to 
her  out  of  court ;    that  shortly  after  the 
plaintiff  came  of  age  she  became  security 
for  various  sums  of  money  for  McLean, 
who  had  given  her  promissory  notes  for 
the  amount ;  amongst  others  was  the  note 
which   was  the  subject  of  the  action  in 
question,  and  was  in  the  following  terms : 
— '*  London,  March  9,  1846.     Six  months 
after  date  I  promise  to  pay  to  E.  J.  S.  Mait- 
land, or  order,  the  sum  of  5,0001.,  value  re- 
ceived. (Signed)  Donald  M'Lean."     This 
note  was  indorsed  by  Miss  Maitland,  and 
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was  then  given  by  M'Lean  to  the  defendants 
Messrs.  Bolckow  8c  Vaughan,  in  part  pay- 
ment of  a  sum  of  money  owing  to  them  by 
M'Lean,  for  large  quantities  of  iron  supplied 
to  him  by  those  defendants ;  that  the  note 
was  then  paid  over  by  Messrs.  Bolckow  & 
Vaughan  to  their  bankers,  the  defendants 
Backhouse  &  Co.,  in  payment  of  money  due 
to  them  by  Messrs.  Bolckow  &  Vaughan, 
upon  a  running  account ;  that  M'Lean 
afterwards  became  a  bankrupt,  and  went 
abroad ;  and  that  an  action  at  law  was 
commenced  against  the  plaintiff  by  the 
Messrs.  Backhouse  upon  the  said  promis- 
sory note.  The  bill  charged  that  the  Messrs. 
Backhouse,  with  whom  M'Lean  had  opened 
an  account,  were  well  acquainted  with  the 
relationship  which  existed  between  the  plain- 
tiff and  M'Lean,  and  under  what  circum- 
stances the  note  had  been  given ;  that  they 
knew  the  said  McLean  had  been  in  em- 
barrassed circumstances  previously  to  the 
presentation  of  the  note,  and  that  his  bills 
had  been  dishonoured.  The  bill  further 
charged  that  the  Messrs.  Backhouse  had 
colluded  with  the  other  defendants,  Messrs. 
Bolckow  &  Vaughan,  for  the  purpose  of 
obtaining  payment  of  the  amount  of  the 
promissory  note. 

It  appeared  upon  the  answer  of  Messrs. 
Backhouse,  that  those  parties  had  been 
informed  of  the  relationship  which  existed 
between  the  plaintiff  and  M*Lean,  and  that 
the  plaintiff  was,  during  her  infancy,  a  ward 
of  die  court,  and  that  M'Lean  was  her 
guardian ;  that  she  had  attained  her  majo- 
rity in  September  1844,  and  continued  after 
that  period  to  reside  in  the  house  and  with 
the  family  of  McLean ;  and  that  she  was  en* 
titled,  upon  attaining  twenty-one,  to  a  large 
sum  of  money.  These  defendants  admitted 
that  they  had  h^  various  transactions  with 
M*Lean  previous  to  receiving  the  pro- 
missory note  in  question,  and  that  they 
knew  he  was  at  that  time  in  diflSculties,  but 
they  stated  that  when  the  note  was  pre- 
sented to  them  by  Messrs.  Bolckow  8c 
Vaughan,  the  only  inquiries  they  made 
were,  whether  the  plaintiff  was  of  age  and 
what  property  she  had.  They  stat^  that 
they  were  not  aware  that  M'Lean  had  exer- 
cised any  undue  influence  over  the  plaintiff; 
that  they  received  the  note  in  the  ordinary 
course  of  business,  and  credited  Messrs. 
Bolckow   8c  Vaughan   with   the    amount, 


charging  them  the  sum  of  8S/.  6s,  Id,  by 
way  of  discount. 

Mr,  Bethell  and  Mr,  Bazalgette  now 
shewed  cause  against  dissolving  the  injunc- 
tion, and  contended,  that  the  defendants, 
Backhouse  &  Co.,  were  not  justified  in 
receiving  the  promissory  note ;  that  know- 
ing the  relationship  which  existed  between 
the  plaintiff  and  McLean,  it  was  their  duty 
to  have  made  the  strictest  inquiries  as  to 
the  circumstances  under  which  the  note 
was  given ;  that  no  bankers,  in  the  exercise 
of  common  prudence,  would  have  received 
this  note  on  the  faith  of  its  being  paid  by 
a  young  lady  who  had  just  attained  her 
majority.  It  must  have  been  evident  to 
them  that  the  plaintiff  could  never  have 
entered  into  such  a  transaction,  or  incurred 
liabilities  to  such  an  amount,  except  under 
the  undue  influence  of  her  guardian.  It 
was  also  contended,  that  the  statement  made 
by  the  Messrs.  Backhouse,  as  to  their  having 
taken  the  sum  of  88/.  6».  \d,  by  way  of 
discount,  was  not  correct,  inasmuch  as  it 
appeared  from  their  books  that,  although 
the  sum  of  5,000/.  was  credited  to  Messrs. 
Bolckow  &  Vaughan,  there  was  no  entry 
on  the  contrary  side  of  this  alleged  dis- 
count. 

Mr,  RoU  and  Mr,  Cairns  appeared  for 
the  defendants,  and  contended,  that  the 
Messrs.  Backhouse  had  not  been  guilty  of 
any  improper  conduct  in  taking  this  note 
from  Messrs.  Bolckow  &  Vaughan :  it  was 
presented  to  them  in  the  ordinary  course  of 
business,  and  all  they  had  occasion  to 
inquire  about  was,  whether  the  plaintiff 
was  of  age,  and  whether  she  had  property 
enough  to  pay  the  amount.  It  was  not  for 
them  to  set  about  an  investigation  as  to  the 
different  names  which  appeared  on  a  note 
of  this  description,  or  in  what  character  the 
individuals  stood  to  each  other;  they  had 
nothing  to  do  with  the  fiduciary  relation- 
ship. If  an  obligation,  such  as  was  now 
contended  for,  existed,  all  mercantile  trans- 
actions of  this  nature  would  be  completely 
fettered,  and  every  banker  before  discount- 
ing a  bill  would  have  to  make  such  minute 
inquiries  about  the  persons  whose  names 
were  indorsed  thereon,  as  would  be  wholly 
incompatible  with  business.  For  aught 
the  Messrs.  Backhouse  could  know,  the  bill 
niight  have  been  fairly  given  for  value 
received.   These  defendants  stated  that  thev 
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had  been  informed,  by  common  report,  tbat 
the  plaintiff  had  been  the  ward  of  M*Lean, 
but  that  was  not  enough  to  shew  that  the 
transaction  was  fraudulent;  the  Messrs. 
Backhouse  had  received  the  note  from  the 
other  defendants,  in  payment  of  their 
account,  and  no  collusion  whatever  between 
them  had  been  proved.  This  transaction, 
moreover,  had  not  taken  place  till  eighteen 
months  after  the  plaintiff  had  come  of  age, 
which  was  sufficient  to  prevent  the  Court 
from  interfering.  There  was  no  evidence 
of  fraud  which  could  enable  the  Court  to 
protect  the  plaintiff  from  the  effects  of  an 
engagement  which  she  had  full  power  to 
enter  into  with  M'Lean,  or  to  direct  any 
farther  inquiry  into  the  case.  The  cases  of 
Archer  v.  Hudson (l),  and  Maitland  v. 
Irving  (2),  were  referred  to  as  authorities  in 
favour  of  the  defendants. 

The  Vice  Chancellor. — I  shall  con- 
tinue the  injunction.  It  appears  to  me  that 
this  is  a  case  in  which  it  is  evidently  neces- 
sary there  should  be  further  inquiry.  Some 
of  the  facts  are  undisputed.  It  appears 
that  it  had  come  to  the  knowledge  of  the 
Messrs.  Backhouse  that  the  young  lady 
had  been  a  ward  of  McLean's,  in  the  sense 
of  his  being  the  sole  guardian,  or  one  of 
her  guardians ;  that  she  lived  with  him,  and 
that  she  had  attained  the  age  of  twenty-one 
in  September  1844 ;  and  that  it  was  within 
their  knowledge  that  before  the  year  1846 
M*Lean  was  in  difficulties,  they  knew  it 
from  transactions  between  themselves  and 
him;  they  had  also  information  that  the 
young  lady  had  consideiable  property. 
Then,  it  appears  that  there  were  some 
transactions  between  them  and  Bolckow  & 
Vanghan,  and  that  Bolckow  &  Vaughan  pro- 
duced to  them  the  promissory  note  in  ques- 
tion, which  is  a  note  on  the  face  of  it  pur- 
porting to  be  given  by  Donald  M'Le^ 
whereby  he  promised  to  pay  the  plaintiff 
the  sum  of  5,000/.  This  note  was  brought 
to  the  Messrs.  Backhouse,  and  at  that  time 
the  state  of  the  accounts  between  them  and 
Bolckow  &  Vaughan  was  such,  that  Bolc- 
kow &  Vaughan  were  indebted  to  them  in  a 
large  sum  of  money.  They  state  that  they 
did  not  immediately  discount  it ;  but  they 

(1)  7  Bea.  551:  s.  c.  15  Law  J.  Rep.  (n.s.) 
Chanc21l. 

t2)  16  Law  J.  R«p.  (n.s.)  ChanG.  95. 


caused  some  inquiry  to  be  made,  and 
they  learned  that  the  young  lady  had  money 
and  was  of  age.  Then,  on  the  6th  of  May 
the  operation  takes  place  which,  in  their 
answer,  they  describe  as  an  operation  of  dis- 
count, by  which  the  sum  of  83/.  was  taken 
for  discount,  and  the  remainder  carried  to 
the  credit  of  Bolckow  &  Vaughan.  It  is 
remarkable  that  on  the  books  of  the  Messrs. 
Backhouse  this  does  not  appear  to  be  coeval 
with  the  date  of  the  actual  dealing  with  it 
on  the  6th  of  May,  or  anything  like  a 
transaction  of  discount ;  but  on  the  face  of 
the  account  the  whole  sum  seems  to  have 
been  carried  to  the  credit  of  Bolckow  &- 
Vaughan,  whereby  their  debt  is  reduced 
exactly  by  the  amount  of  the  whole  pro- 
missory note,  without  any  deduction  for 
discount.  Now,  these  defendants  state 
themselves  to  be  ignorant  if  any  consider- 
ation was  given  in  respect  of  the  note ;  but 
I  do  not  think  that  that  is  any  defence 
against  further  inquiries :  and  it  seems  to 
me  one  of  the  most  valuable  parts  of  the 
jurisdiction  of  this  Court  to  inquire  into 
cases  where  unfair  dealing  is  alleged  between 
persons  who  are  placed  in  such  circum- 
stances, and  to  prevent  those  who  have 
necessarily  acquired  influence  over  others 
from  using  their  influence  for  their  own 
profit.  These  gentlemen,  the  Messrs.  Back- 
house, had  this  transaction  brought  to  their 
knowledge,  as  they-  say,  in  the  usual  mer- 
cantile manner.  It  was  merely  a  promissory 
note  for  5,000/.,  indorsed  by  a  lady,  whom 
they  knew  to  have  been  a  little  while 
before  a  ward  of  M'Lean's,  and  living  with 
his  family;  and  without  any  inquiry  into 
the  facts  from  the  young  lady  herself,  who 
was  the  only  person  really  interested  in  the 
matter,  they  content  themselves  with  making 
inquiries,  which  led  them  to  see  that  she 
was  of  age  and  had  considerable  property ; 
the  question  whetherany  valuable  consider- 
ation had  been  given  was  not  even  sug- 
gested; but  all  that  is  averred  is  total 
ignorance.  Indeed,  after  having  averred 
ignorance,  I  doubt  whether  they  would  be 
at  liberty  to  prove  that  there  was  actually 
some  consideration  given.  Then  I  have 
this  case :  upon  the  face  of  it,  it  is  a  case  of 
strong  suspicion;  and  though  the  policy 
of  the  law  has  been  to  favour  the  easy 
transmission  in  mercantile  matters  of  pro- 
perty by  bills,  yet  I  do  not  think  that  any* 
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thing  has  passed  to  set  aside  the  jurisdiction 
of  this  Court  to  institute  inquiries,  whether 
there  has  been  an  undue  exercise  of  influence 
over  a  person  placed  under  the  protection 
of  another.  I  do  not  wish  to  make  any 
harsh  observations  against  Messrs.  Back- 
house for  having  framed  their  answer  as 
they  have ;  but  in  a  recent  case  I  had  occa- 
sion to  state  that  it  was  the  duty  of  the 
Court  on  this  sort  of  applications  to  look 
minutely  into  the  answer,  and  it  is  abso- 
lutely necessary  that  the  answer  should 
appear  upon  the  face  of  it  such  as  that  yoa 
cannot  reasonably  withhold  from  it  your 
belief.  But  here,  when  I  contrast  the  body 
of  the  answer  with  the  account,  it  appears 
that  I  have  good  reason  to  pause  before  I 
give  implicit  credence  to  the  whole.  My 
opinion  is,  that  on  the  substance  of  the 
transaction,  this  is  a  fitting  case  for  inquiry^ 
therefore  the  injunction  must  be  continued. 

The  defendants,  Messrs.  Backhouse, 
moved,  before  the  Lord  Chancellor,  that 
the  order  of  the  Vice  Chancellor  might  be 
discharged  and  the  injunction  dissolved. 

Mr,  Rolt  and  Mr,  Cavms  supported  the 
application,  and 

Mr,  BetheU  and  Mr.  Bazalgette  ap- 
peared for  the  plaintiff. 

Jan.  15, 1S48. — ^The  Lord  Chancellor. 
-—(after  stating  the  object  of  the  application). 
— It  appears  from  the  answer,  to  which  alone 
I  can  now  refer,  there  being  no  other  evi- 
dence before  me,  that  a  cheque  was  drawn 
by  Messrs.  Bolckow  &  Vaughan,  dated  the 
9th  of  March  1846,  for  2,0002.  The  answer 
does  not  state  when  it  was  presented ;  but 
it  states  that,  on  the  9th  of  March,  a  cheque 
for  2,0001.  was  drawn,  and  that  a  cheque  of 
that  date  was  presented,  for  the  purpose  of 
directing  payment  by  the  bank  of  Messrs. 
Backhouse  &  Co.  of  a  sum  of  2,0001.  to 
McLean,  the  uncle  and  agent  and  guardian 
of  this  young  lady  :  a  rather  strange  propo- 
sition to  make  to  a  banking*house,  which 
had  already  refused  to  honour  the  drafts 
of  either  M'Lean  or  Bolckow  &  Vaughan. 
But,  however,  on  the  face  of  the  transac- 
tion, it  appears  that  this  was  a  cheque, 
calling  on  Messrs.  Badchouse's  bank  to  pay 
to  M'Lean  a  draft,  drawn  by  the  house  of 
Bolckow  8c  Vaughan.  They  of  course,  as 
they  had  done  before,   refused  to  pay  it. 


Both  accounts  were  over-drawn ;  they  had 
ceased  to  give  credit  to  eidier,  and  they 
refused  to  pay  it;  whereupon  the  parties 
who  drew  the  cheque,  Messrs.  Bolckow  & 
Vaughan,  deposited  with  the  defendants,  the 
bankers,  the  promissory  note  for  5,0002., 
wliich  bore  date  also  upon  the  9th  of  March. 
The  bankers  did  not  do  anything  with  this 
promissory  note  until  the  6th  of  May,  when, 
according  to  the  schedule,  in  which  there 
is  a  copy  of  their  books,  it  appears  they 
discounted  it  in  this  way.     They  did  not 
actually  advance    die    money,    but    they 
carried  5,0002.    to   the  credit  of  the  ac- 
count;  making  a  deduction  for  interest 
till  the  note  became  payable  as  a  debt. 
That,  they  state,  is  not  an  unusual  mode  of 
charging  interest ;  and,  as  fiu  as.  I  can  un- 
derstand the  mode  in  which  the  books  are 
kept,  as  appearing  upon  the  answer,  I  think 
I  may  assume,  from  all  those  figures,  that 
it  was  a  calculation  of  the  interest  cm  5,0002. 
from  the  day  on  which .  they  took  the  note 
until  the  time  it  became  payable.    Now,  as 
between  the  plaintiff  and  herunde,  of  course 
there  could  be  no  question;  5,0002.  evi- 
denUy  was  the  sum  payable  or  intended  to 
be  paid  by  the  unde  to  the  niece :  that  was 
the  purport  of  the  note,  and  evidentiy  it  was 
an  accommodation  paper  obtained  from  the 
niece  for  the  benefit  of  her  insolvent  uncle. 
Then  the  defendants  say  their  case  is  this : 
**  We  know  nothing  of  all  this ;  we  have  had 
given  to  us  a  promissory  note  with   the 
name  of  the  plaintiff  upon  it,  and  though 
we  knew  that  the  unde  was  in  embarrassed 
eixcumstances,  we  did  not  require  anything 
further.-    We  knew  that  the  niece  had  at- 
tained her  age ;  and  therefore  that  she  was 
competent  to  bind  herself,  and  that  she  was 
also  a  person  competent  to  pay;*'  for  it 
appears    they  Vere  well  aware  that  the 
amount  of  property^belonging  to  the  niece 
amounted  to  somewhere  between  60,000^. 
and  80,0002. :  a  very  important  consideration 
in  another  part  of  this  case.  Now,  then,  the 
question  is,  whether  upon  this  answer  I  can 
find — not  an  admission,  for  that  seems  unne- 
cessary— but  whether  I  can  find  that  the  facta 
do  raise  a  reasonable  suspicion,  so  that  these 
defendants  are  affected  with  the  equities 
which,   beyond  all  doubt,  will  affect  the 
persons  who  are  the  immediate  parties  to  this 
transaction.  When  I  find  a  draft  for  2,0001., 
the  object  of  which  was  some  pecuniary 
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arrangement  between  two  insolvent  parties 
to  keep  up  a  credit  in  some  way  or  other, 
and  ostensibly  to  pay  2,0001.  from  the  one 
to  the  other,  and  that  through  the  agency 
and  means  of  a  house,  which  house  had 
treated  them  both  as  unworthy  of  any  credit, 
—when  I  find  that  on  the  very  same  day 
the  uncle  procures  his  niece  to  indorse  a 
promissory  note,  making  her  ostensibly 
liable  for  5,000^»,— when  I  find  the  date  of 
that  instrument  is  the  9th,  and  that  so 
early  as  the  12th  the  draft  for  2,000 J.  is 
presented, — the  answer  does  not  give  the 
date  of  the  transaction  of  the  2,000/.  draft, 
but  it  says  that,  being  refused  on  the 
12th,  the  promissory  note  was  deposited  by 
Bolckow  &  Vaughan  with  thjs  house,  which 
was  somewhere  in  the  north,  some  great 
distance  therefore  from  London,  and  tidcing 
some  condderable  time  for  the  necessary 
transmission, — it  must  have  been  made  in  the 
country,  for  all  the  parties  lived  in  the  north, 
and  they  say  that  the  2,000/.  note,  so  bearing 
date  on  the  9th  of  March,  was  presented  for 
payment  through  the  London  Joint  Stock 
Bank,  which,  I  presume,  carries  on  business 
in  London ;  and  if  that  bank  carried  on 
business  in  London,  on  the  9th  of  March,  the 
parties,  McLean  and  Bolckow  8t  Vaughan, 
must  have  made  some  arrangement  between 
themselves,  by  which  it  was  agreed  that 
2,000/.  should  be  drawn  on  the  bank,  and 
that  fiolckow  &  Vaughan  should  be  in 
possession  of  the  promissory  note,  in  order 
to  obtain  payment  of  that  draft,  because  we 
find  that  actually  presented  on  the  12th; 
&nd,  therefore,  between  the  9th  and  the 
12th,  the  paper,  when  it  came  to  London, 
must  have  been  transmitted  from  London 
to  the  north,  and  then  again  from  the 
north  to  London ; — when  I  find  this,  the 
case  is  sufiSdently  plain.  There  may  be, 
as  there  no  doubt  was,  a  very  gross  fraud 
between  the  two  parties,  for  the  purpose  of 
obtaining  the  credit  of  the  plaintiff  for 
5)000/. ;  and  yet  the  defendants  might  have 
2  very  good  case,  because  if  there  was 
nothing  to  excite  their  suspicion,  and  they 
had  no  knowledge  and  no  reason  to  suspect 
thatimproper  dealings  had  taken  place,  they 
have  a  right  to  say  **  We  were  not  bound  to 
inquire  into  these  circumstances;  we  had 
no  means  of  knowledge,  and  we  had  nothing 
to  excite  our  suspicion."  If  the  parties  to 
the  transaction  would  be  affected  by  it,  and 


if  there  was  on  the  face  of  the  transaction 
such  an  appearance  of  suspicion  as  ought  to 
have  induced  prudent  people  to  inquire  into 
the  circumstances  before  they  made  the 
advance,  assuming  they  did  make  the  ad- 
vance, then  the  defendants  would  also  be 
affected.  I  must  say,  a  more  extraordinary 
transaction  can  hardly  be  described. — (His 
Lordship  referred  to  the  refusal  of  the 
bankers  to  pay  the  cheque  in  the  first 
instance,  to  Uieir  knowledge  of  the  relative 
position  of  the  plaintiff  and  M'Lean,  to  the 
promissory  note  coming  out  of  the  hands  of 
M'Lean,  to  the  improbability  of  the  plain- 
tiff wanting  to  raise  money  by  accommo- 
dation bills,  and  to  the  absence  of  any 
allegation  that  the  plaintiff  had  obtained 
value  for  it  when  she  indorsed  it.) 

Then  the  strong  presumption  is  on  these 
facts,  the  defendants  not  suggesting  any  case 
to  the  contrary,  that  though  it  was  tendered 
to  them,  it  could  only  have  come  to  their 
hands  from  M'Lean.  It  is  all  quite  con- 
sistent if  M*Lean  put  it  into  their  hands  to 
effect  payment  of  the  2,000/.,  which  it  was 
the  object  of  both  parties  to  have  paid: 
they  must  of  necessity  have  suspected  that 
the  5,000/.  promissory  note,  and  the  2,000/. 
cheque,  would  be  put  into  the  hands  of 
these  parties,  Bolckow  &  Vaughan,  at  the 
same  time,  both  bearing  date  the  9th. 
When  the  first  was  presented  it  does  not 
appear,  but  the  other  is  tendered  ,on  the 
12th.  If  so,  from  whom  could  they  receive 
it?  Why,  from  the  person  from  whom 
they  received  the  2,000/.  cheque.  How 
coiUd  it  have  got  to  other  hands  ?  There 
is  a  general  indorsement  by  the  young  lady, 
but  nothing  more  is  stated.  It  is  not  stated 
that  anybody  else  discounted  it,  and  with 
all  the  opportunities  they  had  for  in- 
vestigating the  transaction^  if  they  did 
not  do  so,  it  is  most  extraordinary  that 
they  did  not.  With  every  opportunity  they 
had  of  investigating  the  transaction,  when 
they  were  preparing  for  filing  their  answer, 
and  when,  therefore,  it  was  their  object  to 
shew,  if  possible,  a  title  in  some  one  from 
the  period  when  the  promissory  note  came 
to  them,  upon  which  title  they  might  have 
made  their  defence— with  every  opportu- 
nity and  every  motive  to  make  inquiry, 
they  are  totally  and  entirely  silent,  they  do 
not  suggest  a  title  in  any  one  else,  nor  any 
negotiation  of  the  note  through  any  other 
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parties,  except  the  fact  that  it  was  tendered 
to  them  on  the  1 2th,  and  hore  date  on  the  9th. 

Then  it  does  seem  to  me  at  least  to  raise 
a  very  strong  suspicion  that  when  the  facts 
are  investigated,  it  will  turn  out  that  this 
promissory  note  came  from  M'Lean ;  that  it 
was  delivered  hy  M'Lean  to  these  parties, 
and  hy  these  parties  to  the  bankers.  If 
M'Lean  himself  had  brought  the  note  to 
the  bank,  could  they  have  been  justified  in 
treating  that  as  a  valid  security  against  the 
plaintiff?  How  could  it  come  into  M 'Lean's 
hands,  which  is  what  is  alleged  to  have 
taken  place  ?  It  was  a  note  by  which  he 
was  liable  to  pay  to  the  plaintiff.  Was  the 
person  primarily  liable,  and  solely  liable  as 
between  him  and  the  plaintiff,  tiie  proper 
party  to  have  possession  of  the  note  ?  In 
ordinary  transactions  he  would  not.  Then 
we  have  this,  that  it  was  in  the  possession 
of  M'Lean,  which  would  shew  to  anybody 
who  knew  that  fact  that  M'Lean  had  ob- 
tained the  5,000/.  note  from  his  niece  and 
his  employer,  who  was  just  twenty-two 
years  and  a  half  old,  without  any  considera- 
tion, for  his  accommodation :  a  transaction 
totally  incapable  of  being  supported  between 
these  parties — totally  incapable  of  being 
supported  between  any  persons.  By  finding 
the  note  in  the  hands  of  M*Lean  they  were 
at  once  informed  of  the  history  of  the  trans- 
action. 

The  case  is  not  much  better  if  the  facts 
were  such  as  to  raise  a  strong  suspicion  in 
the  mind  of  the  bankers  that  it  did  come 
from  M*Lean.  They  found  it  in  the  pos- 
session of  Bolckow  &  Vaughan  no  doubt, 
but  do  they  ask  where  it  came  from  ?  The 
whole  transaction  was  one  of  obtaining 
money  either  for  M'Lean  or  themselves,  or 
to  divide  it  between  them,  and  the  transac- 
tion shews  an  understanding  and  arrange- 
ment between  M'Lean  and  Bolckow  & 
Vaughan.  Then  one  of  the  parties  comes 
and  tenders  this  note.  If  the  tender  of  that 
note  by  these  parties  was  such  as  to  raise 
a  presumption  that  it  came  from  M'Lean, 
and  M'Lean  himself  was  the  person  who 
wanted  the  discount,  surely  that  was  suffi- 
cient to  raise  in  their  minds  the  necessity  for 
inquiry,  and  a  suspicion  as  to  what  was  the 
origin  of  this  transaction,  and  who  were  the 
parties  liable  to  pay  it.  But  I  am  not  at 
all  satisfied  that  what  is  called  a  discount 
took  place.  A  discount  it  was  in  one  sense, 


but  it  was  not  the  purchase  of  the  note  at 
all ;  otherwise  it  might  be  said  that  these 
parties,  the  bankers,  would  have  advanced 
2,000/.  I  find  the  2,000/.  was  advanced 
two  months  before  the  bill  was  discounted. 
They  say  they  wanted  to  make  inquiry* 
they  wanted  to  ascertain  the  age  of  the 
young  lady,  and  they  wanted  to  inquire 
whether  she  was  a  person  possessed  of  pro- 
perty. If  they  wanted  the  information  at 
all,  they  wanted  it  before  they  paid  the 
2,000/.  Instead  of  which  they  hold  this  note, 
not  on  their  own  account  as  purchasers  or  as 
parties  discounting  it,  but,  as  they  say,  on 
account  of  Bolckow  &  Vaughan,  till  the 
6th  of  May,  and  on  the  6th  of  May  they 
enter  it  in  that  mode  and  carry  to  their  credit 
5,000/.;  but  we  know  very  well  that  if 
bankers  have  a  customer  to  whom  they  are 
in  advance  they  will  take  any  security  the 
customer  gives  them  whatever  it  may  be, 
and  they  are  very  glad  to  do  so :  if  it  is  good, 
so  much  the  better ;  and  if  it  is  bad,  they  are 
none  the  worse  for  having  it.  Therefore, 
unless  they  actually  advanced  on  the  credit 
of  the  security  tendered,  it  cannot  be  said 
that  in  the  ordinary  sense  of  the  word  they 
are  purchasers  of  the  security.  They  say 
they  advanced  2,000/.  on  the  12th  of  March 
on  a  note  which  they  do  not  make  up  their 
minds  to  take  till  the  6th  of  May.  That  is 
what  they  state ;  but  it  is  not  because  they 
state  it,  that  we  are  bound  to  believe  it. 
Though  they  might  not,  though  they  did 
not  suspect  the  real  history  of  this  tranaac* 
tion,  there  was  enough  to  induce  them  to 
make  inquiry,  and  how  it  happened  that 
they  paid  the  2,000/.  before  they  nuule  the 
inquiries  is  not  what  they  explain. 

Upon  these  circumstances  the  question 
is,  whether  I  am  to  dissolve  the  injunction 
and  permit  these  parties  to  possess  them- 
selves of  the  5,000/.  I  certainly  think  that 
there  is  quite  sufficient  on  the  face  of  this 
answer  to  support  the  injunction ;  and  with- 
out imputing  falsehood  to  any  part  of  it, 
but  seeing  a  most  anxious  abstinence  from 
any  statement  of  all  those  facts  which  might 
have  led  to  an  investigation  of  the  truth, 
I  think  the  Vice  Chancellor  came  to  a 
very  right  conclusion,  that  this  was  a  case 
which  required  a  great  deal  more  investiga- 
tion ;  and,  therefore,  it  was  not  right  to  let 
the  parties  have  the  5,000/.  until  that  inves* 
tigation  was  made. 
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It  only  remains  to  consider  one  other 
point,  which  is  as  to  payment  of  the  money 
into  court.  The  Vice  Chancellor  takes  no 
notice  of  that  in  his  judgment — whether  it 
was  asked  I  do  not  know,  nor  is  it  very 
material  that  I  should  know  that.  I  have 
to  dispose  of  the  case  upon  its  own  merits 
without  reference  to  what  passed  in  the  court 
below.  Now,  there  does  not  appear  to  be 
any  suggestion  on  the  answer,  of  the  pro- 
bability that  this  money  is  in  danger,  or 
any  case  made  of  that  sort,  which  makes  it 
the  duty  of  the  Court,  (as  it  is  the  duty  of 
the  Court  where  such  a  case  exists,)  to 
take  care  that  if  the  injunction  turns  out 
not  to  be  well  founded,  the  parties  shall 
not  be  injured  more  than  necessary,  and 
the  Court  is  sometimes  in  the  habit  of 
securing  the  money  for  the  purpose  of  its 
being  forthcoming  until  the  question  is 
investigated.  There  is  no  suggestion  of 
the  kind.  It  is  extremely  improbable  that 
there  is  any  danger,  for  we  have  an  ad* 
mission  on  the  face  of  the  answer  that  this 
young  lady  succeeded  to  a  property  of 
60,000/.  or  80,000/.,  and  unless  the  guar- 
dian has  dealt  with  her  money  in  other  re- 
spects as  in  this  case,  she  is  not  a  person 
likely  to  be  incapable  of  paying  5,000/. ,  if  she 
should  ultimately  be  found  liable  to  pay  it. 
What  I  go  on  is  this :  the  old  practice  on  this 
subject  is  not  very  applicable  to  the  present 
state  of  proceedings.  Formerly,  at  the  time 
when  I  was  called  to  the  bar,  a  party  who 
obtained  an  injunction  obtained  it  for  a 
great  many  years  to  come,  for  the  other 
party  had  no  opportunity  of  getting  his 
cause  heard  for  years ;  and,  therefore,  things 
might  happen  in  the  mean  time  to  put  in 
jeopardy  the  subject  of  the  contest  between 
them.  But  it  fortunately  now  happens, 
from  the  state  the  court  is  in  with  regard  to 
business,  that  parties  are  sure  to  get  their 
causes  heard  within  a  very  few  weeks  after 
they  are  ripe  for  decision ;  and  there  is  not 
the  same  necessity,  therefore,  for  interposi- 
tion now  as  there  was  when  that  delay  was 
calculated  to  injure  the  party,  if  the  fund 
was  not  well  secured.  I  think  no  case  is 
made  for  that  here ;  and  though  I  think  it 
is  the  duty  of  the  Court  generally  to  be 
quite  sure  that  the  fund  is  not  ultimately 
lost  by  the  interposition  of  an  injunction, 
where  it  might  eventually  turn  out  to  be 
not  well  founded,  yet  here  there  being  no 


case  of  peril  or  danger  suggested,  but  on 
the  contrary,  there  appearing  on  the  face  of 
the  proceedings  great  probability  of  there 
being  no  danger,  I  think  it  is  not  proper  at 
present  to  order  the  payment  of  the  money 
into  court.  If  anything  should  arise  to 
make  that  proper,  the  parties  have  it  in 
•their  power  to  apply  to  the  Court  whenever 
it  shall  become  necessary,  according  to  the 
circumstances  that  arise ;  but  at  the  present 
moment,  looking  at  the  pleadings,  and  look- 
ing at  the  sort  of  case  which  the  plaintiff 
may  have  to  make  out  against  the  defen- 
dants, so  as  to  protect  herself  ultimately 
against  the  payment  of  this  money  at.  all, 
I  do  not  think  it  proper  to  order  the  money 
to  be  paid  into  court. 

I  simply  affirm  the  Vice  Chancellor's 
decision  ;  but  as  in  all  these  matters  of  in- 
junction which  are  to  protect  parties  or  to 
protect  property  until  the  cause  is  heard,  it 
may  ultimately  turn  out  that  there  are  very 
Mferent  grounds  for  supporting  them  from 
those  which  appear  upon  the  face  of  the 
matter,  I  think  the  right  course  here  is, 
that  the  costs  of  this  application  should  be 
costs  in  the  cause,  and  whoever  gets  the 
costs  in  the  cause  will  have  the  costs  of  this 
proceeding. 


L.C. 
1846. 

Dec.11,14,17. 

1848. 

Jan.  26. 


KIRK   r.   THE   BROMLEY 
UNION. 


Building  Contract  —  Corporation  —  De- 
viations without  written  Authority — Demur^ 
rer. 

In  a  building  contract^  entered  into  with 
the  guardians  of  the  poor  of  a  tin /on,  a  clause 
was  inserted  that  deviations  or  additions 
might  he  required,  hut  were  not  to  be  paid 
for  unless  ordered  in  writing.  Additional 
work  had  been  done  with  the  knowledge  of 
the  guardians,  but  without  any  other  orders 
than  verbal  directions  of  the  architect.  The 
guardians  having  refused  to  pay  for  those 
extra  works,  and  a  bill  being  filed  to  re- 
cover the  balance  due  to  the  builder,  a 
general  demurrer  for*  want  of  equity  was 
allowed, — reversing  the  decision  of  the  Court 
below. 
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This  was  an  appeal  from  the  decimon  of 
the  Vice  Chancellor  of  England,  which  is 
reported  in  16  Law  J.  Rep.  (n.s.)  Chanc. 
114. 

Mr.  Stuart,  Mr.  Rolt,  and  Mr.  Hargrave 
appeared  for  the  appellants ;  and 

Mr.  BetheU  and  Mr.  Heiherington,  for. 
the  respondent. 

The  same  argument  was  adopted  which 
was  used  in  the  court  helow  ;  and  the  only 
additional  cases  cited  were : — 

Taylor  v.  Dulmch  Hospital,  1  P.  Wms. 

655. 
Ranger  v.  the  Great  Western  Railway 

Company,  1  Rail.  Cases,  1. 
Bond  T.  Hopkins,  1  Sch.  &  Lef.  413. 
The  East  India  Company  v.  Campion^ 

11  Bli.  158. 

Jan.  26, 1848. — The  Lord  Chancelloiu 
— The  effect  of  the  relief  prayed  hy  the  bill 
is,  that  the  plaintiff  may  recover  in  this 
court  the  sum  claimed  by  him  as  the 
balance  of  his  charge  for  building  the  Brom- 
ley Union-house ;  which  charge  includes  as 
well  the  works  specified  in  the  contract  as 
others  not  so  specified,  but  alleged  to  have 
been  executed,  although  no  order  in  writing 
was  given  for  such  additional  works.  Two 
questions  appear  to  me  to  arise :  first,  whe- 
ther the  case  stated  in  the  bill  enables  the 
plaintiff  to  charge  for  these  additional  works 
without  any  order  in  writing;  and,  secondly, 
if  so,  has  he  shewn  a  right  to  the  jurisdic- 
tion of  this  Court  to  compel  payment  of 
what  he  so  claims.  The  contract,  after 
referring  to  some  plans,  drawings,  and 
specification  of  the  intended  building,  was 
merely  an  undertaking  by  the  plaintiff  to 
do  such  works  for  a  specified  sum,  and  by 
the  defendants  to  pay  such  sum;  and  it 
contained  this  provision : — '*  It  is  also  to 
be  in  the  power  of  the  board  of  guardians 
to  direct  such  alterations  to  be  made  in  the 
works  during  their  progress  as  they  may 
deem  expedient,  which  alterations  shall  not 
vacate  or  make  void  the  contract,  but  they 
shall  be  performed  by  the  contractor  accord- 
ing to  the  directions  he  may  receive ;  and 
the  value  of  ^the  same,  whether  in  addition 
or  deduction,  is  to  be  a^ertained  by  the  archi- 
tects, and  to  be  added  to  or  deducted  from  the 
amount  of  the  contract  accordingly,  but  no 


allowance  is  to  be  made  to  the  contractor 
for  extra  or  additional  work,  unless  the 
same  shall  have  been  ordered  in  writing." 
The  bill  alleges,  that  divers  alterations  and 
deviations  became  necessary,  and  were  made 
in  the  progress  of  the  work ;  that  although 
no  order  in  writing  was  sent,  the  defendants 
knew  of  and  approved  and  directed  such 
alterations,  and  afterwards  sanctioned  them. 
The  passages  selected  by  the  Vioe  Chan- 
cellor in  his  judgment  are,  I  believe,  the 
strongest  in  the  bill,  and  they  certainly  do 
not  put  the  case  higher  than  I  have  stated. 
That  this  Court  will  not,  in  general,  assume 
jurisdiction  over  such  a  contract,  is  dear. 
The  recent  decision  of  the  Master  of  the 
Rolls,  in  Ambrose  v.  the  Dunmow  Union 
(1),  is  the  latest  authority,  and  proceeds 
distinctly  on  this  principle. 

The  question  then  is  really  reduced  to 
this,  do  the  statements  in  the  bill  as  to  the 
extra  works  and  directions,  give  the  Court 
a  jurisdiction,  which,  without  such  special 
facts,  it  would  not  have  had  ?  The  Vice 
Chancellor  puts  his  decision  on  a  well  known 
rule,  that  notwithstanding  express  stipula- 
tions in  a  contract,  the  parties  may,  by 
their  conduct,  waive  them ;  and  that  in  this 
particular  case  the  provision  that  the  defen- 
dants were  not  to  be  bound  by  any  order 
for  an  alteration  or  deviation,  unless  in 
writing,  would  not  prevent  the  plaintiff 
from  enforcing  payment  in  this  court  of  the 
amount  and  value  of  such  alterations  and 
deviations,  the  defendants  havuig,  by  their 
conduct,  induced  him  to  believe  that  he 
would  be  paid  for  the  same,  and  been  guilty 
of  a  fraud  in  withholding  payment.  The 
same  result  would  follow  from  every  case 
in  which  a  party  could  not  recover  his  debt 
at  law  for  want  of  writing ;  but  that  cannot 
be  contended  for.  The  mere  inability  to 
enforce  a  legal  debt  at  law,  does  not  give 
the  party  a  remedy  in  equity.  The  case 
was  compared  to  bills  for  specific  perform- 
ance of  parol  contracts ;  but  in  those  cases 
the  Court  has  jurisdiction  over  the  original 
subject-matter,  that  is,  the  contract ;  and  the 
question  is,  whether  the  want  of  writing 
would  deprive  the  Court  of  the  exercise  of 
that  jurisdiction.  Here  the  attempt  is  to 
make  the  want  of  writing  the  ground  of  the 
jurisdiction.     But  if  this  principle  be  sanc- 

(1)  9  Bear.  508. 
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tioned,  may  not  all  parol  agreements  which 
the  Statute  of  Frauds  requires  to  be  in 
writing  be  enforced  in  equity,  the  plaintiff 
having  acted  upon  the  (sath  of  such  contract 
with  the  knowledge  of  the  defendants  ?  The 
question  between  the  parties  here  is,  does 
tiie  proTision  in  the  contract  protect  the 
defendants  against  the  performance  of  their 
parol  contracts?  The  bill  assumes  that  it 
does,  by  praying  that  the  defendants  may 
not  be  permitted  to  set  up  the  objection. 
Although  in  the  view  I  take  of  this  case 
it  is  not  material,  I  cannot  but  observe  that 
the  knowledge  and  acquiescence  on  the  part 
of  some  of  the  gpiardians  cannot  affect  liieir 
rights  as  members  of  the  body  in  which 
character  they  are  sued.  I  think  the  over* 
ruling  this  demurrer  on  the  grounds  stated 
would  open  a  new  head  of  equity  which 
cannot  be  supported.  I  am  consequently  of 
opinion  the  demurrer  ought  to  have  been 
allowed. 


K.  Bruce,  V.C. 
Jan.  18. 


} 


WHATFORD  V.  MOORE. 


Pleading — Parties — Administration  Suit 
— Assignee, 

The  husband  of  one  of  the  next-of-kin 
of  an  intestate  had,  previously  to  the  death 
of  the  intestate^  taken  the  benefit  of  the  Act 
for  the  Relief  of  Insolvent  Debtors,  A  suit 
was  instituted  for  the  administration  of  the 
eeUUe  of  the  intestate : — Held,  that  the  as- 
signee of  the  husband  was  a  necessary  party 
to  the  suit, 

Mrs.  Moore  died  intestate  in  1846,  leav- 
ing the  plaintiff,  Mrs.  Whatford,  one  of  her 
next-of-kin  ;  and  administration  was  taken 
out  to  her  estate  by  the  defendant  Mr. 
Moore.  The  biU  in  this  suit  was  filed  by 
Mr.  and  Mrs.  Whatfoid,  against  Mr.  Moore, 
for  the  administration  of  Mrs.  Moore's 
estate.  The  defendant  stated,  in  his  answer, 
that  in  1888  Mr.  Wbatford  had  taken  the 
benefit  of  the  Insolvent  Debtors  Act,  and 
that  the  defendant  had  been  served  with 
an  order,  made  by  the  Court  for  the  Relief 
of  lasolvent  Debtors,  requiring  him  to  re- 
tain Mrs.  Whatford's  share  of  the  intestate's 
effects  until  the  further  order  of  the  Court ; 
and  he  submitted  that  Mr.  Whatford's  as- 
signee was  a  necessary  party  to  the  suit. 
Mbw  Sbkibs,  XVII.— Chanc. 


By  the  1  &  2  Vict.  c.  110.  s.  89.  it  is 
enacted,  that  if  any  person  shall,  after  the 
insolvent  shall  have  had  the  benefit  of  the  act, 
be  possessed  of  any  property  belonging  to  the 
insolvent,  it  shall  be  lawful  for  the  Court, 
on  the  application  of  the  assignee,  to  cause 
notice  to  be  given  to  such  person,  directing 
him  to  retain  the  property  till  the  Court 
shall  make  further  order  concerning  the 
same ;  and  thereupon  it  shall  be  lawful  for 
the  Court  to  order  such  person  to  deliver 
over  such  property  to  the  provisional  assign 
nee  for  the  benefit  of  the  creditors. 

At  the  hearing  of  the  cause — 

Mr,  Bacon  and  Mr,  Walford^  for  the 
defendant,  objected  that  the  provisional  as- 
signee was  not  made  a  party  to  the  suit 

Mr,  Russell  and  Mr,  Hallett^  for  the 
plaintifis,  contended  that  it  was  not  neces- 
sary in  that  stage  of  the  cause  to  make  the 
assignee  a  party.  The  89th  section  did  not 
come  into  operation  until  there  was  a  sum 
certain  to  be  paid  over.  Here  the  accounts 
were  to  be  taken  and  Mrs.  Whatford's  equity 
of  settlement  to  be  ascertained.  It  was  not 
possible  at  present  to  say  whether  anything, 
or  if  anything  what,  would  be  coming  to 
the  provisional  assignee. 

Knight  Bruce,  V.C— I  think  it  is  clear 
that,  under  this  act,  the  assignee  has  such 
an  interest  as  renders  it  necessary  that  he 
should  be  made  a  party  to  the  suit. 


K.  Bruce,  V.C.I    ,,«.«,,„«  ^«T»»oir 

T         Ai  t     LAZARUS  V,  COLBBCK. 

Jan.  21.        J 

Pleading — Parties  — Misjoinder  — Sepa- 
rate Estate, 

Atestator  bequeathed  some  articles  of  fur- 
niture to  his  wife  for  life^  and,  after  her 
decease,  to  his  daughter,  and  gave  the  residue 
of  his  estate  for  the  separate  use  of  his 
daughter  for  her  Ufe,  and  made  her  his 
executrix,  who  proved  the  will.  The  bill, 
which  was  filed  by  the  daughter  and  her 
husband  against  the  widow,  stated  that  she 
had,  as  agent  of  the  daughter,  possessed 
herself  of  divers  parts  of  the  testator*  s  estate, 
and  prayed  for  an  account  against  the  widow, 
and  that  she  might  give  security  for  the 
furniture: — Held,  that  there  was  not  a 
misjoinder  of  plaintiffs* 

S 
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A  testator,  by  his  will,  gave  certain  articles 
of  furniture  to  his  executors  in  trust  for  his 
widow  for  her  life,  and,  after  her  decease,  for 
his  daughter,  Mrs.  Laearus,  absolutely.  He 
then  bequeathed  all  the  residue  of  his  per^ 
sonal  estate  to  his  executors,  and  directed 
them  to  convert  the  same  into  money  and 
to  invest  the  produce,  and  to  stand  pofr- 
lessed  of  the  trust  monies  and  securities  for 
the  separate  use  of  Mrs.  Lazarus  for  her 
life,  and,  after  her  decease,  upon  such  trusts 
as  she  should  by  will  appoint,  and  in  default 
of  appointment  for  her  next-of-kin.  The 
testator  appointed  Mrs.  Lazarus  and  two 
other  persons  his  executrix  and  executors, 
of  whom  Mrs.  Lazarus  alone  proved  the  will. 

The  bill,  which  was  filed  by  Mr.  and 
Mrs.  Lazarus  against  the  widow,  alleged 
that  the  widow  had  possessed  herself  of 
the  furniture,  and  had  also,  as  agent  of 
Mrs.  Lazarus,  the  executrix,  received 
divers  parts  of  the  testator's  estate;  and 
prayed  for  an  account  against  the  widow 
and  payment  of  what  might  be  found  due 
thereon,  and  that  the  widow  might  give 
security  for  the  furniture. 

Mr.  Elmsley,  for  a  defendant,  took  an 
objection  that  there  was  a  misjoinder  of 
plaintiffs,  as  the  suit  related  to  the  separate 
estate  of  Mrs.  Lazarus,  and  Mr.  and  Mrs. 
Lazarus  were  made  co-plaintiffs. 

Mr,  Baeon  and  Mr,  J,  S»  Humphry f  for 
the  plaintiffs,  contended  that  the  bill  was 
correctly  firamed,  inasmueh  as  Mrs.  Lazarus 
sued  in  the  character  of  executrix. 

Knight  Bruce,  V.C.  said,  that  the  bill 
was  filed  against  a  person  who  was  a  specific 
legatee,  and  who  also,  as  agent,  was  liable  to 
an  account.  If  pressed  to  decide  the  point 
he  should  say  the  bill  was  right ;  but  that 
it  was  a  narrow  point.  The  plain ti£&  might 
go  on  vnth  the  cause. 

The  cause  was  then  proceeded  with. 


K.  Bkuce,  V.C. 
Feb.  33. 


} 


SPOONER  V,  PAYNE. 


CosU'-ieth  Order  of  May  1845. 

A  plaintiff  Berved  a  defendant  witb  a 
notice  of  motion^  under  the  76M  Order  cf 


May  1845.  Before  the  motion  was  made 
the  defendant  put  in  his  answer: — Held^ 
that  the  plaintiff  had  a  right  to  bring  on  the 
motion  for  the  purpose  of  obtaining  the  costs 
of  it. 

In  this  case,  the  bill  was  filed  on  the  1 7th 
of  November  1847,  and  the  defendant  ap- 
peared on  the  18th.  On  the  12tk  of  January 
1848,  an  attachment  for  want  of  an  answer 
was  lodged  with  the  keeper  of  the  Queen's 
Prison. 

By  the  76th  Order  of  May  1845(1),  it 
is  ordered,  that,  upon  the  execution  of  an 
attachment  for  want  of  answer,  the  plaintiff 
may  cause  the  defendant  to  be  served  with  a 
notice  of  motion  to  be  made  on  some  day 
not  less  than  three  weeks  after  the  day  of 
service,  that  the  bill  may  be  taken  pro  con^ 
fesso ;  and  thereupon,  unless  the  defendani 
has  in  the  mean  time  put  in  his  answer^  the 
Court  may  order  the  bill  to  be  taken  pro 
confesso. 

On  the  15th  of  January,  the  plaintiff 
served  the  defendant  with  a  notice  under  the 
76th  Order.  On  the  7th  of  February  the 
defendant  put  in  his  answer. 

The  motion  was  now  brought  on  in  order 
that  the  plaintiff  might  obtain  the  costs 
incurred  by  him  in  respect'of  it. 

Mr,  Faber^  for  the  motion. 

Mr.  Hislop  Clarke,  for  the  defendant.— 
The  Court  has  no  jurbdictionto  give  cotta. 
The  words  of  Uie  Order  are,  **  The  Court 
may  order  the  bill  to  be  taken  pro  eonfessaf 
unless  the  defendant  puts  in  his  answer  in 
the  mean  time."  The  moment  the  defen- 
dant puts  in  his  answer,  after  the  notiee  of 
motion,  but  before  the  motion  is  made,  the 
jurisdiction  of  the  Court  in  respect  to  the 
76th  Order  is  at  an  end.  The  74th  Order 
bears  out  the  construction. 

Knight  Bruce,  V.C.  said,  he  had  no 
doubt  that  he  could  give  the  plaintiff  the 
costs  he  asked  for,  and  ordered  them  ac- 
cordingly. 


(1)   Ord.  Can.  Sll ;    14  Law  J.  Rep.   (h.s.) 
Chsno.  291. 
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1848. 
Jan.  28. 


>    HODGKINSON  V.  BARROW. 


FF'iU — Construction^'Iniestaey, 

A  person^  on  his  marriage,  entered  into  a 
eovemant  to  settle  all  the  real  and  personal 
estates  which  he  might  have  at  his  death 
wpon  his  wife  for  her  Hfe.  No  further 
trusts  were  declared.  Bg  his  will  he  di- 
rected the  trustees  therein  named  to  stand 
possessed  of  all  his  real  and  personal  estates 
for  the  purposes  of  the  settlement,  Bg  a 
eodseil  he  directed  his  trustees  to  take  the 
whole  of  his  real  and  personal  estate  into 
their  consideration ;  and  his  will  was  to  divide 
to  everg  child  its  due  share  and  proportion  ; 
also  taking  into  consideration  ang  advances 
made  to  the  children.  And  he  gave  to  one 
of  his  sans  the  option  of  purchasing  his 
dwellsng'^house,  Bg  a  second  codicil  he 
directed  his  trustees  to  conveg  another  house 
to  his  daughters^  theg  paging  a  proper  coU' 
sideratum  for  it : — Held,  reversing  the  de- 
cision of  the  Court  below,  that  there  was  not 
an  intestacg  as  to  the  interest  of  the  testator 
after  kis  wife's  decease,  but  that  all  his 
residuarg  real  and  personal  estates  were 
disposed  ofbghis  will. 

By  an  indenture,  executed  in  contempla- 
tion of  the  marriage  of  Mr.  George  Uodg- 
kinson,  (who  was  then  a  widower)  with 
Miss  Frances  Plumptre,  and  dated  in  Sep* 
tember  1811,  Hodgkinson  covenanted  that 
he  would,  by  proper  deeds  or  by  his  last 
will,  convey,  devise,  assure,  and  settle  all 
such  freehold,  copyhold  or  customary,  and 
leasehold  messuages,  lands,  tenements,  and 
hereditaments  as  he  should  be  seised  or 
possessed  of  or  entitled  unto  in  his  own 
light,  either  at  law  or  in  equity,  at  the  time 
of  his  decease,  unto  and  to  the  use  of,  or  in 
trust  for  F.  Plnmptre  and  her  assigns  for 
her  life ;  and  also  that  he  would,  by  proper 
sssignments,  transfers,  and  assurances,  or 
by  his  last  will,  assign,  transfer,  bequeath, 
and  settle  all  such  stocks  or  money  in  the 
pnblie  funds,  mortgages,  bonds,  and  secu- 
lities  for  money,  and  all  such  other  personal 
estate  as  he  riiould  be  possessed  of  or  en* 
titled  unto,  in  his  own  right,  at  the  time  of 


his  decease,  unto  the  same  trustees  in  trust 
to  pay  the  interest,  dividends,  and  yearly 
proceeds  therefrom  arising,  to  F.  Plumptre, 
and  her  assigns  for  her  life,  and  in  trust  to 
pay  the  executors  and  administrators  of 
F.  Plumptre  a  proportionate  part  of  such 
dividends,  or  interest,  or  yearly  proceeds  to 
the  day  of  her  decease. 

George  Hodgkinson  made  his  will  in 
December  1811,  which  was  proved  in  May 
1823,  and  thereby,  after  referring  to  a  bond 
given  by  him  upon  his  former  marriage,  to 
secure  1,500/.  for  the  benefit  of  the  issue 
of  that  marriage,  and  directing  the  bond  to  be 
duly  complied  with,  he  directed  the  trustees 
named  in  bis  will  to  stand  possessed  of  all 
his  real  estate,  in  trust  and  to  and  for  the 
several  uses,  intents,  and  purposes  men* 
tioned  and  declared  in  the  above-recited 
settlement,  and  with  or  for  no  other  intent 
or  purpose  whatsoever.  And  all  such  mort* 
gages,  bonds,  and  other  securities  (except 
for  the  said  sum  of  1,500/.)  and  stock, 
household  furniture,  and  other  effects  of 
whatever  nature  or  kind,  he  particularly 
directed  his  said  trustees  to  stand  also 
possessed  of,  and  interested  in,  to  and  for 
the  uses  in  such  settlement,  and  no  other, 
save  the  following  legacies — [Here  follow* 
ed  a  few  legacies]. — And  he  appointed  the 
said  trustees  and  his  wife  Frances  executors 
and  executrix  of  his  will,  fully  confiding 
in  them  to  fulfil,  to  the  utmost  of  their 
power,  any  memorandum  he  might  leave  or 
attach  to  that  paper  either  verbally  or  in 
writing. 

The  testator  made  two  codicils  to  his 
will.  The  former  was  dated  in  February 
1818,  and  was  as  follows: — "Whereas 
upon  my  marriage  with  my  dear  wife  Fran- 
ces, a  provision  is  made  in  the  settlement 
upon  the  issue;  now  my  request  is,  and 
I  do  direct  that  whatever  sum  or  sums  of 
money  may  arise  and  come  to  the  child  or 
children  of  that  marriage,  or  the  children 
of  my  former  marriage,  with  the  exception 
of  such  sums  as  may  come  in  right  of  their 
respective  mothers,  that  my  said  trustees 
will  take  the  whole  of  my  real  and  personal 
property  into  their  consideration,  and  to 
have  an  estimate  made  by  such  discreet 
person  they  may  ^x  upon  :  and  my  will  is 
to  divide  to  every  child  its  due  share  and 
proportion;  also  taking  further  into  their 
consideration  such  monies  as  the  child  or 


132 


COURTS  OF  CHANCERY: 


children  shall  have  received  during  my  life 
towards  their  advancement  in  the  world, 
either  upon  their  marriage  or  in  any  other 
respect :  and  provided  it  be  my  son's  wish, 
and  my  dear  wife  is  consentive,  to  purchase 
or  otherwise  to  rent  the  house  I  dwell  in, 
that  the  said  trustees  do  in  that  case  cause 
a  proper  and  reasonable  value  or  rent  to  be 
made  thereupon,  and  to  make  him  the  first 
offer  before  any  other  person  whatever." 

The  second  codicil  was  dated  in  No- 
vember 1818,  and  was  as  follows: — 
"  Whereas,  by  the  settlement  made  in  181 1, 
I  have  there  given  and  conveyed  all  my 
estates  to  my  trustees  for  the  purposes 
declared  thereby,  now  therefore,  in  respect 
of  a  small  share  of  such  estates,  I  do  hereby 
direct  my  said  trustees,  at  the  demise  of  my 
said  dear  wife  Frances,  to  convey  all  that 
tenement,  with  the  small  yard  attached  to  it, 
&c.,  to  the  use  and  behoof  of  my  two  dearest 
daughters,  Mary  Ann  and  Frances  Maria, 
their  heirs  and  assigns  for  ever,  they,  my 
said  daughters,  paying  such  a  consideration 
for  it  as  my  trustees  shall  think  right  and 
proper,  on  the  general  distribution  of  all  my 
affairs." 

The  testator  had  three  children  by  his 
former  marriage,  one  of  whom  died  an 
infant.  He  had  one  child  only  by  the 
second  marriage.  None  of  them  had  re- 
ceived any  monies  from  him  by  way  of 
advancement,  nor  had  any  of  them  become 
entitled  to  any  monies  in  right  of  their 
mother. 

This  suit  was  instituted  to  have  the  estate 
administered. 

The  cause  came  on  to  be  heard,  before 
the  Vice  Chancellor  of  England,  in  March 
1884;  when  the  trusts  of  the  will  were 
ordered  to  be  carried  into  execution,  and 
certain  inquiries  directed. 

In  January  1847  it  came  on  again  for 
further  directions,  when  his  Honour  declared 
that  Creorge  Hodgkinson  died  intestate  as 
to  the  reversion  of  his  real  estate  and  as 
to  his  personal  estate  not  specifically  be- 
queathed, after  the  life  interests  therein 
respectively  given  by  his  will. 

A  child  of  one  of  the  testator's  daughters, 
who  was  an  infant,  and  claimed  an  interest 
under  the  trusts  of  his  mother's  settlement, 
appealed  from  this  decision. 

Mr.  James  Parker  and  Mr.  Barber  sup- 
ported the  appeal ;  and 


Sir  Francis  Simpkinson^  Mr,  RoU,  Mr,  W. 
H,  Clarke^  and  Mr,  Lewin,  appeared  for  other 
parties. 

On  behalf  of  the  testator's  heir-at-law 
it  was  contended,  that  there  was  an  intes- 
tacy, and  that  none  of  the  expressions  in 
the  will  or  either  of  the  codicils  were 
sufiiciently  clear  to  deprive  the  heir-at-law. 

Jan.  28, 1848. — The  Lord  Chancellob« 
— By  the  original  decree  of  the  Vice  Chan* 
cellor,  the  will  and  two  codicils  of  George 
Hodgkinson  were  established,  and  the  trusts 
thereof  ordered  to  be  performed  and  carried 
into  execution,  and  various  inquiries  were 
directed. 

By  the  order  upon  further  directions  of 
January  1847,  it  was  declared  that  the  said 
George  Hodgkinson  died  intestate  as  to  the 
reversion  of  his  real  estate,  and  as  to  his 
personal  estate  not  specifically  bequeathed, 
except  as  to  the  life  interest  therein  respec* 
tively  given  by  his  will  to  the  widow,  the 
late  Frances  Hodgkinson,  and  directed  that 
the  surplus,  if  any,  of  the  personal  estate 
should  be  divided  according  to  the  Statute  of 
Distributions.  The  question  is,  whether  this 
declaration  as  to  the  intestacy  is  correct,  or 
whether  the  will  and  codicils  do  not  dispose 
of  and  direct  the  distribuUon  of  the  testator's 
property.  The  testator  was  twice  married, 
first  to  Anne,  by  whom  he  had  three  children, 
the  plaintiff  Greorge  Hodgkinson,  and  Mary 
Anne,  and  Mary  Jackson^  afterwards  wife 
of  the  defendant  William  Jackson.  Second- 
ly, he  married  Frances,  by  whom  he  had 
the  defendant,  Frances  Maria.  By  the 
first  marriage  the  testator  executed  a  bond 
to  secure  1,500/.  to  the  issue  of  the  mar- 
riage; part  of  that  debt  had  been  paid. 
Upon  the  second  marriage  a  settlement 
was  executed,  by  which  the  wife's  father 
settled  3,000/.  for  the  benefit  of  the  wife  and 
her  children;  and  the  testator  covenanted 
by  will  to  secure  all  the  personal  estate  he 
had  at  the  time  of  his  death,  for  the  benefit 
of  Frances,  his  intended  wife,  for  life,  not 
extending  to  any  provisions  for  the  children. 

By  his  will,  the  testator,  after  referring  to 
that  bond,  directs  his  trustees  to  see  to  the 
fulfilment  of  the  bond,  and  he  directs  them 
to  stand  possessed  of  his  house  and  build- 
ings, to  hold  in  trust  for  the  purposes  of 
the  settlement,  and  in  trust  for  no  other 
intent  or  purpose  whatsoever ;  and  he  di- 
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reeted  the  trustees  to  stand  possessed  of  the 
personal  estate  for  the  uses  declared  in  such 
settlement,  which  he  specifies;  and  he  ap- 
pointed such  trustees  and  his  wife  executors. 

The  real  and  personal  estate  being  thus 
given  for  the  purposes  of  the  settlement, 
that  settlement  being  confined  to  the  life 
estate  of  the  wife,  it  is  obvious  there  would 
have  been  an  intestacy,  subject  to  such  life 
interest.  The  question,  therefore,  depends 
upon  the  codicils.  When  the  testator  made 
his  codicils  he  must  have  been  aware  that 
although  he  had  disposed  of  his  real  and 
personal  estate  only  during  the  life  of  his 
wife,  yet  that  under  his  will  the  whole  legal 
estate  and  interest  in  both  would  be  vested 
in  his  trustees  and  executors ;  and  from  the 
concluding  sentence  of  his  will  it  appears 
that  he  proposed  to  make  some  further 
disposition  of  that  beneficial  interest.  After 
appointing  the  executors  he  adds,  "fully 
confiding  in  the  executors  to  fulfil  to  the 
utmost  of  their  power  any  memorandum  I 
may  leave  or  attach  to  this  paper,  either 
verbally  or  in  writing,  signed  or  not  signed 
by  my  hand." 

Under  these  circumstances  the  testator 
made  his  first  codicil. —  [His  Lordship 
stated  it.] 

Upon  this  codicil  the  question  is,  whether 
the  testator  intended  to  dispose  of  the  re- 
versionary interest  in  his  real  esUte,  and  of 
bis  personal  estate,  after  the  life  interest 
before  given;  or  whether,  as  the  decree 
declared,  he  died  intestate  as  to  the  rever- 
sionary interest  and  the  personal  estate. 

The  first  observation  which  occurs  is,  that 
if  that  be  the  right  construction,  the  codicil 
was  wholly  inoperative.  If  the  child  took 
nothing  beyond  what  the  settlement  gives 
him,  the  directions  respecting  any  sums 
paid  for  his  advancement  would  be  inopera- 
tive. And  as  the  mother  is  tenant  for  life 
under  the  settlement,  and  the  executors  are 
entitled  to  the  reversion  of  the  house,  they 
might  have  disposed  of  it  as  they  might 
agree.  The  authority  given  as  to  the  house 
would  also  be  inoperative ;  whereas  if  the 
testator  intended  to  dispose  of  his  rever- 
sionary interest  in  his  real  and  personal 
estate,  both  directions  were  operative  and 
important:  but  still  the  direct  intention 
must  be  proved  by  sufficient  expression; 
and  I  think  there  is  quite  sufficient  for  that 
purpose. 


He  directs  his  trustees  to  take  the  whole 
of  his  real  and  personal  property  into  their 
consideration,  and  to  have  an  estimate  made, 
'*  and  my  will  is  to  divide  to  every  child  its 
due  share  and  proportion."  To  divide  what  ? 
His  real  and  personal  property.  Its  due 
share  and  proportion  of  what  ?  Of  his  real 
and  personal  property.  But  how  is  the  due 
share  and  proportion  of  each  child  to  be 
ascertained?  By  referring  to  and  taking 
into  account  what  each  child  might  have 
received,  except  what  might  have  come  in 
right  of  their  respective  mothers,  or  by 
way  of  advancement  for  them.  The  sums 
so  being  taken  into  account,  the  children 
would  have  been  absolutely  entitled ;  they 
must,  therefore,  be  considered  as  entitled  to 
the  shares  from  which  the  same  were  to  be 
deducted. 

The  provision  as  to  the  house  can  only 
be  understood  as  an  exception  from  the 
direction  that  he  devised  the  whole  of  his 
real  and  personal  property. 

The  same  observation  applies  to  the  two 
codicils  as  to  the  tenement  he  devised  to 
his  daughters,  but,  with  this  excepdon,  his 
daughters  were  to  pay  such  consideration 
for  it  as  his  trustees  should  think  fit  and 
proper  on  a  general  distribution  of  his  effects. 
That  the  value  of  the  said  house  should  be 
considered  as  so  much  received  by  his 
daughters  on  account  of  their  shares  of  his 
real  and  personal  estate.  I  find,  therefore, 
a  manifest  intention  to  dispose  of  the  rever- 
sionary interest  in  the  real  and  personal 
estate  indicated  by  sufiScient  words  and 
expressions. 

I  must,  therefore,  reverse  the  decree,  and 
declare  that  the  residue  of  the  testator's  real 
and  personal  estate  was  distributed. 


L.C. 

1847. 
Feb.  13. 

1848. 
Jan.  29. 


PENNY  p.  TURNER. 


Will  —  Appointment  — "  Or'*  construed 
*•  and " — Class  to  take  in  Default  of  Ap- 
pointment, 

A  testator  directed  all  his  real  and  per- 
sonal estate  to  he  divided  among  his  three 
sisters  or  their  children,  as  his  mother  should 
appoint.     The  mother  died  without  making 
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any  appointment  : — Held,  that  the  three 
sisters  and  their  children  were  entitled  to 
have  the  estates  divided  among  them  per 
capita. 

Taver  Penny  made  his  will,  dated  the 
5th  of  April  1792,  as  follows:—"  I,  Taver 
Penny,  of  the  royal  navy,  do  declare  this 
my  last  will  and  testament,  and  do  herehy 
give  and  devise  unto  my  mother  Mary 
Penny,  for  her  natural  life,  all  estates  real 
and  personal  that  I  may  be  in  possession  of 
at  the  time  of  my  decease,  or  be  entitled 
to  in  reversion,  as  also  all  other  property 
whatsoever :  and  at  the  decease  of  my  said 
mother,  I  do  will  and  devise  that  all  the 
said  estates  and  property  shall  be  divided 
amongst  my  three  sisters,  Jane  Stevens, 
Elizabeth  Turner,  and  Harriet  Penny,  or 
their  children^  in  such  proportions  as  she, 
my  said  mother,  shall  appoint  by  her  last 
will  and  testament,  or  by  any  deed  in  writ- 
ing made  by  her  in  her  lifetime." 

The  testator  died  without  issue  in  No- 
vember 1841.  His  mother  had  died  many 
years  previously,  and  Jane  Stevens,  one  of 
his  sisters,  had  also  died  in  1835,  without 
issue,  and  his  two  surviving  sisters,  Harriet 
Penny  and  Elizabeth  Turner,  were  the  sole 
next-of-kin,  and  co-heiresses  both  of  the 
testator  and  also  of  Jane  Stevens.  Eliza- 
beth Turner  had  two  children. 

The  suit  was  instituted  to  ascertain  the 
rights  of  the  parties  under  the  will. 

The  plaintiff  was  Harriet  Penny,  who 
was  unmarried.  The  defendants  were,  her 
sister,  Mrs.  Elizabeth  Turner  and  her  two 
children,  and  the  husband  of  one  of  those 
children,  who  was  married.  The  plaintiff 
contended  that  upon  the  true  construction 
of  the  will  the  testator's  estate  ought  to  be 
divided  into  three  parts,  whereof  one  be- 
longed to  the  plaintiff,  another  to  Elizabeth 
Turner,  and  the  third  lapsed  by  the  death 
of  Jane  Stevens,  and  was,  therefore,  divi- 
sible in  equal  shares  between  the  plaintiff 
and  Mrs.  Turner. 

The  defendants  insisted  that  the  testator's 
estate  ought  to  be  divided  among  the  tes- 
tator's sisters  and  their  children  ;  and 
therefore  that  the  two  children  of  Mrs. 
Turner,  as  well  as  their  mother  and  the 
plaintiff,  were  entitled  respectively  to  a  fifth 
share,  and  that  the  remaining  fifth  share 
lapsed  by  the  death  of  Jane  Stevens,  and 


was  now  divisible  between  the  plaintiff  and 
Elizabeth  Turner. 

The  cause  was  first  heard  before  the  Vice 
Chancellor  of  England,  and  his  Honour 
decided  in  favour  of  the  defendants,  holding 
that  the  testator's  estate  was  divisible  into 
five  parts,  and  distributable  in  the  manner 
proposed  by  the  defendants.  The  plaintiff 
appealed  from  that  decision. 

Mr,  Walker  and  Mr.  Pryor^  in  support 
of  the  appeal. 

Sir  F.  Simpkinsott  and  Mr.  fV.  H,  Clarke, 
for  Eliza  Turner. 

Mr,  James  Parker^  Mr.  Faber,  and  Mr. 
Parsons,  for  other  parties. 

The  following  authorities  were  cited  : — 

Montagu  v.  NueeUa,  1  Russ.  165. 
Richardson  v.  Spraag,  1  P.  Wms.  434. 
GiUings  v.  M'Dermott,  2  Myl.  &  K.  69 ; 

8.C.  2  Law  J.  Rep.  (N.B.)Chanc.212. 
Eccard  v.  Brooke,  2  Cox,  213. 
Newman  v.  Nightingale,  1  Cox,  341. 
Davenport  v.  Hanhury,  3  Ves.  257. 
Turner  v.  Moor,  6  Ves.  557. 
Cruwys  v.  Colman,  9  Ves.  319. 
Girdlestone  v.  Doe,  2  Sim.  225. 
Salisbury  v.  PeUy,  3  Hare,  86. 
Harding  v.  Glyn,  1  Atk.  469. 
Brown  v.  Higgs,  4  Ves.  708 ;  s.  c.  5 

Ves.  495;  8  Ves.  561. 
Longmore  v.  Broom,  7  Ves.  124. 
Burrough  v.  Phileox,  5  Myl.  &  Cr.  72. 
Heather  v.  Rider,  1  Atk.  425. 
Madoe  v.  Jackson,  2  Bro.  C.C.  588. 
Casterton  vt  Sutherland,  9  Ves.  445. 
Horridge  v.  Ferguson,  Jac.  583. 
Kennedy  v.  Kingston^  2  Jac.  &  Walk. 

431. 
fVaUh  V.  Wallinger,  2  Russ.  &  Myl.  78  ; 

s.  c.  9  Law  J.  Rep.  Chanc  7. 
Morgan  dem.    Surman  v.   Surman,   1 

Taunt.  289. 

The  Lord  Chakcellor  (afVer  stating  the 
will)  said,  that  no  appointment  had  been 
made  by  the  mother ;  and  the  question  was, 
whether  the  sisters  took  the  whole  property, 
or  whether  their  children  were  entitled  to 
share  it  with  their  parents.  It  was  very 
properly  admitted  that  the  children  might 
be  included  in  an  appointment,  but  it  waa 
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argued,  diat  by  the  later  decisions,  they 
were  excluded  from  taking  in  default  of 
appointment.  He  was  of  opinion,  that  upon 
examination  of  the  cases  no  such  incon- 
sistencies would  appear.  It  was  argued, 
that  the  word  "or"  was  to  be  construed 
*'  and,"  in  order  to  effectuate  the  intention 
of  the  testator.  But  the  decision  of  this 
case  depended  on  different  principles.  In 
the  case  of  Burrough  v.  Phileox,  he  en- 
deavoured to  explain  the  cases  which  he 
there  referred  to,  shewing  that  "when  there 
appears  a  general  intention  in  favour  of  a 
class,  and  a  particular  intention  in  favour 
of  individuals  of  a  class  to  be  selected  by 
another  person,  and  the  particular  intention 
fiuls  from  that  selection  not  being  made,  the 
Court  will  carry  into  effect  the  general  in- 
tention in  fiEivour  of  the  class*' (1).  There 
waa  no  new  rule  introduced  in  that  case, 
but  the  authorities  were  referred  to  to  prove 
that  that  rule  existed.  Reference  was  made 
to  Longmore  v.  Broom,  in  which  it  was 
said,  that  "  a  bequest  to  A.  or  B.  is  void  ; 
but  a  bequest  to  A.  or  B,  at  the  discretion 
of  C,  is  good ;  for  he  may  divide  it  between 
them,  lliat  was  the  case  of  this  will.  The 
Court  was  not  called  upon  to  make  any 
alteration  in  or  addition  to  this  will ;  which 
the  Court  never  did  without  necessity.  A 
discretion  was  given  to  the  executors.  Could 
the  Court  say,  they  were  precluded  from 
giving  any  thing  to  the  children?  His 
Lordship  thought  not;  and  it  would  be 
a  great  deal  to  say  that.  The  executors 
then  having  their  discretion  might  say  to 
whom  the  fiind  should  be  given,  the  parents 
or  the  children.  But  the  Court  had  not 
that  discretion,  but  had  only  to  say,  what 
class  was  to  take,  and  then  the  distribution 
must  be  equal'*  (2).  Such  was  the  doc- 
trine of  Lord  Alvanley,  in  Brown  v.  Higgs, 
and  affirmed  in  the  House  of  Lords  (3), 
agreeing  with  the  opinion  of  Sir  William 
Grant,  in  Longmorey.  Broom,  He  saw  no 
error  in  the  opinion  of  the  Vice  Chancellor ; 
on  the  contrary,  he  thought  his  decree  was 
founded  on  a  most  correct  principle,  and 
that  the  present  case  fell  within  it.  The 
mother  had  the  power  to  distribute  the 


(1)  5  Myl.  &  Cr.  92. 

(2)  7  Vee.  128. 

(3)  2  Sogd.  on  Powers,  176. 


property  as  she  thought  best  between  the 
testator's  three  sisters  and  their  children.  It 
might  include  some  of  each.;  they,  therefore, 
constituted  the  class.  The  Court  could  not 
supply  the  execution  of  the  power,  but  must 
give  the  property  to  the  whole  class.  With 
regard  to  the  question,  whether  the  word 
"  or"  was  to  be  construed  as  the  word  '*and," 
his  Lordship  referred  to  the  case  of  Eccard 
V.  Brooke^  and  said  that  the  question  was, 
whether  the  word  "or"  was  intended  to  be 
used  conjunctively  or  disjunctively.  He 
thought  it  was  to  be  taken  in  the  former 
sense,  and  he  was  of  opinion,  that  the  judg- 
ment of  the  Vice  Chancellor  was  right,  and 
the  appeal  must  be  dismissed,  with  costs. 


V 

Jan 


.C.     \ 
.  24.  / 


THOMAS  V,  LBWIS* 


Practice.  —  Suppressing  Deposiiions  — 
Publication — Orders  of  Mag  1845. 

Replication  having  been  filed  in  January 
1816,  and  a  subpoena  to  rejoin  served  in 
February  181 6,  ao  further  step  was  taken  in 
the  suit  till  November  1847,  when  the  plain" 
tiffs  applied  for  leave  to  withdraw  the  repli- 
cation and  file  a  new  one ;  this  being  refused, 
the  defendants  moved  to  dismiss  for  want  of 
prosecution;  that  motion  was  also  refused, 
but  leave  was  given  to  set  down  the  cause. 
The  plaintiffs  then  proceeded  to  examine 
witnesses;  the  defendants  now  moved  that 
the  depositions  might  be  suppressed.  Motion 
refused,  on  the  ground  that  publication  had 
not  passed. 

This  was  a  motion  for  suppression  of 
depositions. 

Replication  was  filed  in  this  suit  in 
January  1816,  and  a  subpoena  to  rejoin  was 
served  in  February  1816.  No  further  step 
was  taken  in  the  cause  till  November  1847, 
when  an  application  was  made  by  the 
plaintiffs  for  leave  to  withdraw  their  repli- 
cation and  file  a  new  replication.  This 
was  refused  by  the  Court,  and  the  defendants 
thereupon  moved  that  the  biU  might  be 
dismissed  for  want  of  prosecution.  That 
motion  was  also  refused  by  the  Court ;  but 
a  special  order  was  made  that  the  cause 
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should  be  set  down  for  bearing  on  the  15th 
of  February  1848.  The  plaintiffs  then  pro- 
ceeded to  examine  witnesses.  The  defen- 
dants now  moved  that  such  depositions 
might  be  suppressed. 

Mr.  BetheU  and  Mr,  Terrell^  in  support 
of  the  motion,  contended,  that  it  was  irre- 
gular to  have  examined  witnesses  in  this 
cause.  The  Orders  of  May  1845  did  away 
with  the  necessity  of  a  subpoena  to  rejoin ; 
but  under  those  Orders  publication  was  to 
pass  without  rule  or  order,  on  the  expiration 
of  two  months  after  the  filing  of  the  repli- 
cation, and  as  the  replication  had  been  filed 
in  1816,  the  depositions  could  not  now  be 
taken.  The  Court  had  refused  to  allow  a 
new  replication  to  be  filed ;  which  order 
necessarily  precluded  the  examination  of 
witnesses.  The  order  for  leave  to  set  down 
the  cause  could  only  have  been  made  by 
the  Court  on  the  assumption  that  publica- 
tion had  passed,  since  no  such  order  could 
be  made  till  publication  had  passed. 

Mr,  Stuart  and  Mr.  Renshaw  contended, 
on  the  other  hand,  that  the  Orders  did  not 
apply  in  this  case,  since  no  replication  had 
been  filed  under  the  Orders.  The  93rd 
Order  (1)  had  directed,  that  no  subpoena 
to  rejoin  was  thereafter  to  be  issued ;  conse- 
quently, the  old  mode  of  putting  a  cause  at 
issue  applied  here,  and  all  antecedent  sub- 
poenas to  rejoin  were  left  as  they  then 
were. 

The  following  cases  were  cited  : — 

Wheotley  v.  WheaUey,  7  Beav.  577; 

8.  c.   15  Law  J.  Rep.  (n.s.)  Chanc. 

123. 
LoveU  v.  Blew^  13  Sim.  492;  s.  c.  15 

Law  J.  Rep.  (n.s.)  Chanc.  31. 
Spencer  v.  Allen,  4  Hare,  455 ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  31. 

The  Vice  Chancellor. — My  view  of 
this  case  is  quite  clear  to  my  own  mind.  I 
am  satisfied  that  the  practice  which  has  been 
adopted  ought  to  be  the  rule.  After  Octo- 
ber 1845,  when  the  Orders  of  May  came 
into  operation,  the  steps  in  a  cause  must  be 


carried  on  according  to  the  rules  prescribed 
by  them.  But  I  do  not  understand,  that  if 
a  cause  had  been  at  issue  in  October  1845, 
it  would  not  have  been  competent  for  par- 
ties to  examine  witnesses  after  October. 
I  admit,  that  if  the  effect  of  the  Orders  of 
1845  had  been,  that  where  a  cause  had 
been  at  issue,  then  they  were  to  operate 
as  a  publication  :  if  that  were  the  true  con- 
struction, the  witnesses  could  not  have  been 
examined  without  a  fresh  application  to  the 
Court ;  but  I  had  no  such  idea  in  my  mind 
when  the  first  or  last  application  was  made. 
The  first  was,  that  the  plaintiffs  might  with- 
draw their  replication  and  file  a  new  one ; 
and  it  appeared  to  me,  that  after  the  great 
leng^  of  time  it  would  be  wrong  to  allow 
that.  The  consequence  was,  that  everything 
was  left  as  it  had  been  before.  Then  the 
next  application  was  to  dismiss  the  cause 
for  want  of  prosecution.  It  appeared  to  me 
that  it  was  not  right  that  the  cause  should 
be  dismissed.  Nothing  having  been  done 
for  so  long  a  time,  it  appeared  to  me  that 
I  could  not  act  on  the  Orders;  and  I, 
therefore,  made  a  special  order,  that  the 
plaintiff  might  set  down  their  cause  before 
the  16th  of  February.  I  did  not  proceed 
on  the  question,  whether  publication  had 
passed  or  not,  but  I  thought  it  was  not  just 
that  the  bill  should  be  dismissed  peremp- 
torily, but  that  the  cause  should  be  in  such 
a  state  as  that  it  could  be  heard.  I  meant 
to  leave  all  the  parties  at  liberty  to  do  what 
they  could.  Unless,  therefore,  in  point  of 
fact,  something  has  been  done  to  shew  that 
publication  has  passed,  I  cannot  say  that 
it  has  passed.  I  cannot  see  that  any- 
thing which  h£&  taken  place  has  amounted 
to  passing  of  publication.  It  appears  to 
me,  I  am  not  at  liberty  at  present  to  sup- 
press these  depositions  on  the  ground  that 
the  witnesses  were  examined  after  publica- 
tion had  passed.  I  desire  to  say  that  I  mean 
to  adhere  to  the  rule  laid  down  in  WheaUey 
V.  Wheotley  and  LoveU  v.  Blew^  whenever 
an  application  comes  on  that  question ;  but 
it  does  not  appear  to  me  that  anything  which 
happened  in  those  cases  has  afifected  the 
ground  of  the  present  application. 


(1)  Ord.  Csn.  S19  ;   14  Law  J.  Rep.  (k.b.) 
CUoe.  293. 
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L.C. 

1847. 

Mar.  13, 17, 18. 

1848. 

Jan.  28. 


THE  ATTORNEY  GENERAL 
P.  THE  MERCHANT  VEN- 
TURERS* COMPANY  OP 
BRISTOL. 


Charity — Construction  of  Deed — Trus^ 
tees — Surplus  Income  of  Charity  Estates, 

A  party  being  desirous  of  establishing 
some  schools^  entered  into  an  agreement  with 
a  corporation,  who  accepted  a  conveyance 
of  certain  lands  and  fee  farm  rents,  and 
covenanted  therewith  to  keep  up  the  charity, 
whether  the  income  arising  from  the  pro* 
perty  so  conveyed  should  or  should  not  be 
sufficient  to  pay  all  the  expenses  of  the 
charity: — Held,  notwithstanding^  that  under 
the  circumstances,  the  corporation  were  not 
entitled  to  the  surplus  of  the  income,  but 
that  the  charity  ought  to  be  extended. 

This  case  is  reported  at  length  in  1 1  Law 
J.  Rep,  (n.8.)  Chanc.  355,  and  5  Beav, 
338.  The  defendants  appealed  firom  the 
decree  of  the  Master  of  the  Rolls. 

The  Attorney  General,  Mr,  Twiss,  and 
Mr,  Blunt  appeared  in  support  of  the 
information;  and 

Mr.  Bethell,  Mr,  James  Parker,  and 
Mr,  Oshome,  for  the  defendants. 

Jan.  28, 1848. — The  Lord  Chancellor. 
— The  deed  upon  which  the  questions  in 
this  case  arise  is  somewhat  complicated  in 
its  provisions,  but  when  accurately  examined 
it  appears  to  me  to  be  quite  sufficient  to  lead 
to  a  safe  construction  within  the  rule  of 
established*  cases  which  are  not  questioned. 

The  deed  contains  two  gifts,  and  for 
distinct  purposes.  By  the  first,  property 
of  various  descriptions  is  conveyed  to  trus- 
tees, upon  trust  only,  and  for  the  only  intents 
and  purposes  following,  that  is  to  say,  to 
pemiit  the  corporation  at  Bristol  to  hold, 
enjoy,  and  manage  it  upon  the  trusts  and 
confidences,  and  for  the  only  ends,  intents, 
and  purposes  following  (that  is  to  say), 
to  establish  a  school  and  maintain  fifty 
poor  boys,  and  to  bind  them  apprentices, 
the  expense  of  which,  the  deed  recited,  the 
corporation  had  computed  would  amount  to 
6342.  5s.,  and  that  Edward  Colston,  the 
settlor,  bad  agreed  thereto,  and  the  corpo- 
ration had  consented  to  accept  the  same; 
^bich  was,  in  the  first  place,  to  be  taken 
New  Seribs,  XVII.^Chanc. 


out  of  the  clear  rents  and  profits  of  the 
property  as  a  sufficient  allowance  for  the 
purposes  aforesaid ;  and  the  surplus  of  the 
rents  and  profits  to  be  disposed  of  and 
applied  towards  the  payment  of  such  out- 
goings, wherewith  the  said  property  should 
be  chargeable  and  liable. 

The  deed  then  recited,  that  in  order  to 
avoid  all  disputes,  and  that  the  property 
might  not  upon  any  pretence  be  deemed 
deficient,  it  was  agreed  that  the  income 
of  the  whole  amounted  to  7201.  per  annum, 
out  of  which  the  6341.  5«.  per  annum  being 
deducted,  there  would  remain  85/.  lbs,,  out 
of  which  all  the  outgoings  were  to  be  paid. 
It  then  recited  that  the  taxes  were  com* 
puted  to  amount  yearly  to  the  sum  of 
62/.  14«.  %d.,  which  Edward  Colston  the 
settlor  agreed  to  pay,  and  the  outgoings 
were  computed  to  amount  to  66/.  Ibs.^ 
which  were  to  be  taken  out  of  the  85/.  15«., 
and  there  would  remain  19/.  "  to  be  applied 
for  the  uses  and  purposes  after  mentioned.'' 
It  was  agreed  that  if  the  outgoings  should 
exceed  ii%L  lbs,,  E.  Colston  should  make 
good  the  deficiency,  but  if  they  should  not 
amount  to  that  sum,  the  surplus  should  be 
applied  to  the  advantage  of  the  house, 
either  by  increasing  the  number  of  boys  or 
making  good  contingencies  as  after  men- 
tioned ;  and  that  yearly  accounts  should  be 
made  up  and  sent  to  E.  Colston,  or  his  exe- 
cutors. Then  after  reciting  that  of  the  720/., 
100/.  was  the  estimated  value  of  fines  and 
renewals,  it  was  provided  that  if  after  ten 
years  such  fines  should  be  foimd  more  than 
sufficient  to  make  up  100/.  per  annum,  the 
surplus  should  remain  to  make  good  any 
contingencies  that  might  happen  to  the  pre- 
judice of  the  property,  or  any  deficiency  in 
the  outgoings,  or  otherwise.  It  then  pro- 
vides that  on  the  removal  of  any  boys,  there 
shall  be  an  interval  of  one  quarter  before 
the  appointment  of  a  successor,  to  the  intent 
that  a  quarter's  allowance  should  from  time 
to  time  remain  for  the  benefit  of  the  said 
house  as  aforesaid.  There  was  then  a 
clause  providing  that  on  neglect  of  certain 
of  the  duties  to  be  taken  by  the  corporation, 
E.  Colston,  or  his  nominees,  or  in  case  of 
their  neglect,  that  Christ's  Hospital,  in 
London,  should  enter  upon  the  property 
and  apply  the  profits  thereof  for  the  sole  use 
and  benefit  of  the  said  Christ's  Hospital. 
It  is  then  provided,  that  if  from  inevitable 

T 


138 


COURTS  OF  CHANCERY : 


accident,  the  income  should  be  reduced,  or 
the  expenses  increased,  t^en  the  number 
of  boys  shall  be  diminished  until  the 
deficiency  should  be  made  up*.  It  then 
recited,  that  if  at  the  end  of  three  years  it 
appeared  that  the  outgoings  should  exceed 
the  calculation  in  the  schedule,  that  is, 
66/.  15«.,  £.  Colston  should  make  up  the 
surplus.  Then  there  was  a  covenant  by 
the  corporation  to  perform  and  keep  all 
the  trusts  reposed  in  them,  and  account  for 
all  fines  and  renewals,  and  what  should  be 
saved  by  not  taking  in  any  new  boys  for 
thirteen  weeks  after  a  vacancy,  and  if  there 
should  be  any  surplus  after  maintaining  and 
supporting  the  charity,  to  apply  the  same 
to  die  advantage  of  the  house ;  and  after 
reciting  that  they  were  in  possession  of  the 
property  before  the  expenses  commenced,  it 
provided  that  they  should  apply  the  clear 
profits  to  £.  Colston,  or  as  he  should  direct. 
And  he  covenanted  to  dischaige  all  taxes 
specified  in  the  schedule. 

Such  are  the  provisions  of  the  deed  on 
which  the  question  depends.  The  present 
income  arising  from  the  property  comprised 
in  this  gift  now  exceeds  the  expenditure 
for  the  specified  objects  of  the  charity. 
But  the  deed  proceeds  to  endow  the  cor- 
poration with  property  for  the  maintenance 
and  education  of  fifty  other  boys,  as  to 
which  the  fee-farm  rents  are  not  capable  of 
being  increased.  No  question,  therefore, 
arises  on  that  part,  but  the  terms  of  this 
gift  are  very  important  in  putting  a  con- 
struction on  the  first.  He  conveys  his 
fee-farm  rents  to  trustees,  in  trust  to  permit 
Edward  Colston  to  receive  the  rents  till 
1710,  and  from  that  time  to  permit  the 
corporation  to  receive  them  on  the  trusts 
and  for  the  eitds  and  purposes  following : 
that  is  to  say,  to  maintain  and  educate  and 
place  out  fifty  other  boys  in  the  same  man- 
ner as  the  fint ;  and  reciting  that  the  cor- 
poration calculated  that  the  expense  would 
amount  to  553/.  5«.,  and  that  the  fee-fisirm 
rents  would  produce  558/.  16<.,  leaving  5/. 
11«.  surplus,  but  that  15/.  11«.  would  be 
payable  out  of  it,  it  was  provided  that  the 
deficiency  of  10/.  should  be  paid  out  of  the 
19/.  surplus  from  the  first  gift;  and  the 
remainder  of  the  19/.  was  to  be  applied  to 
pay  a  clergyman,  who  should  instruct  the 
boys  in  the  church  catechism. 

Upon  the  authorities  which  have  esta- 


blished the  principle  which  is  not  to  be 
departed   from,   the  question  is,  whether 
the  intention  of  the  donor  was  to  devote 
all   the  property    to  charitable   purposes, 
or  to  bestow  it  upon  the  donees,  on  the 
condition  of  their   carrying  these  charit- 
able purposes  into  effect.     The  question, 
therefore,  is  one  of  intention,   upon   the 
construction  of  a  written  instrument ;  and 
though    certain    circumstances    and    pro- 
visions have  been  relied  upon  as   tend- 
ing to  lead  to  a  conclusion  like  other  way, 
they  are  only  to  be  considered  as  indi- 
cative of  the  intention,  and  they  must  of 
necessity  yield  to  any  distinct  declaration 
of  intention,  as  in  terms  they  must  not  be 
permitted  to  defeat  the  construction  to  be 
inferred  from  other  parts  of  the  deed.     In  a 
recent  case  in  the  House  of  Lords  of  Jack 
V.  Burnett  (1),  I  had  occasion  to  review 
the  state  of  the  authorities  upon  the  sub- 
ject,  as  I   had  before  in  this   court,  in 
the  case  of  The  Attorney  General  v.  the 
Fishmongers*  Company  (2),  and  I  thought 
•then  as  I  think  now,  that  Lord  Eldon's 
judgment,  in  The  Attorney  General  v.  the 
Corporation  of  Bristol  (3)  ought  to  be  con- 
sidered as  correctly  expounding  the  rules 
by  which  the  decisions  of  the  Courts  in 
such  cases  ought  to  be  regulated.     He  there 
states  one  rule  resting  upon  old  decision 
and  practice, and  experience  founded  upon  it. 
Where  the  whole  of  the  income,  as  it  existed 
at  the  time  of  the  grant,  was  directed  to  be 
distributed  in  objects  of  charity,  it  was  evi- 
dence of  the  donor's  intention  to  give  the 
whole  of  the  increased  value  to  the  same 
objects ;  as,  if  the  charity  should  lose  by  the 
fund  decreasing  in  value,  it  ought  to  gain  if 
it  increases.   On  the  other  hand.  Lord  Eldon 
considered  very  properly,  I  think,  that  if 
the  donees  might  sustain  a  loss  by  being 
liable  to  give  up  the  charity,  notwiOistand- 
ing  the  deficiency  of  the  fund,  or  if  they 
were  the  subjects  of  forfeiture  only,  a  strong 
presumption  would  arise,  that  the  donees 
took  on  condition  only,  and  could  not,  there- 
fore be  entitled  to  any  surplus  that  might 
arise.   In  the  present  case  all  these  circum- 
stances are  stated  to  exist,  and  aU  these 
rules  are  relied  upon.     As  to  the  first,  it  is 
not  only  proved  from  the  deed  itself,  but  by 

(1)  12  01.  &  Fin,  826. 

(2)  5  Myl.&Cr.  11. 
(8)  2Jac.&Walk.294. 
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the  minutes  of  the  corporation,  that  great 
{»iDs  had  been  taken  to  ascertain  the  income 
of  the  property,   and   that  it  was  found 
to  amount  to  720/. :  the  whole  of  this  sum  to 
be  applied  to  the  purposes  of  the  charity, 
80  that  the  first  applies  in  full  force ;  and 
as  to  the  second,  it  was  provided  that,  in  case 
of  deficiency  of  income  irom  unavoidable 
accident,  the  charity  shall  fro  tanto  be  dis- 
continued by  reducing  the  number  of  boys 
to  make  up  the  deficiency.     It  is  a  case, 
therefore,  in  which  the  charity  was  to  lose 
in  this  instance,  if  the  fund  should  be  de* 
creased,  although  if  there  were  to  be  a 
decrease  of  the  general  income,  it  would,  it 
seems,  be  a  loss  to  the  corporation  which 
would  fell  into  the  rule  where  the  donees 
are  liable  to  sustain  a  loss ;  but  here  it  must 
be  observed  that  such  rule  has  no  force  in 
this  case  as  indicating  an  intention  in  favour 
of  the  donee,  because,  so  far  as  the  parties 
intended  that  any  loss  should  fall  upon  the 
donee,  it  was  provided  that  if  the  outgoings 
should  exceed  66/.  15^.,  the  founder  Edward 
Colston  was  to  provide  for  the  deficiency, 
and  certain  "savings  that  might  arise  were  to 
be  applied  to  make  good  the  deficiency. 
The  balance  of  presumption  of  intention 
arising  ftom  these  provisions,  if  the  case 
depended  upon  them,  would  be  in  favour  of 
the  claim  of  the  Attorney  General;   but 
there  appear  to  me  to  be  other  provisions 
in  the  deed  snfileient  to  override  all  the 
inferences    arising  from    such  provisions. 
The  whole  existing  income  of  the  property 
being  appropriated,  there  was  no  disposition 
of  any  general  surplus ;  but  if  it  had  been 
intended  that  the  corporation  should  take  any 
general  surplus  which  might  afterwards  arise 
from  any  increase  of  the  income  of  the  pro- 
perty, it  can  hardly  be  supposed  they  would 
have  been  deprived  of  any  partis^  increase 
which  might  arise  from  particular  portions 
of  it.    But  it  was  expressly  provided  that 
there  should  be  applied  to  the  benefit  of  the 
charity  all  savings  arising  from  any  decrease 
in  the  outgoings,  and  from  vacancies  in  the 
number  of  boys,  or  from  the  amount  or  in- 
crease in  the  amount  of  fines  or  renewals 
exceeding  the  average  of  100/.  per  annum. 
Yet  this  latter  formed  part  of  the  income 
as  mnch  as  the  annual  rents ;  and  it  is  not 
credible  that  the  increase  of  so  much  of  the 
income  as  arose  from  fines  should  go  to  the 
charity,  and  so  much  as  should  arise  from 


rents  should  go  to  the  corporation.  But  the 
strongest  fact  of  all  is  that  the  19/.,  tiie  un- 
appropriated surplus  of  720/.  under  the  first 
gift,  is  applied  to  the  charitable  purposes 
under  the  second  gift.  In  any  case,  there- 
fore, in  which  the  possibility  of  a  surplus 
was  contemplated,  it  was  directed  to  be 
applied  to  the  charity,  which  is  very  consis- 
tent with  the  application  of  the  whole  of  the 
additional  income  at  the  time  of  the  gift. 
The  clause  of  forfeiture,  as  it  was  called, 
was  much  relied  upon  in  the  argument,  but 
does  not  appear  to  me  to  be  entided  to 
much  weight  as  it  is  here  framed,  for  it  is 
not  so  much  a  forfeiture  of  any  benefit  the 
donees  may  be  supposed  to  have  under  the 
gift  as  a  transfer  of  the  charity  itself  to  other 
objects.  Those  who  were  to  take  under 
the  forfeiture  were  not  to  take  what  the 
corporation  lost,  but  Christ's  Hospital  was 
to  take  all  the  corporation  of  Bristol  were  to 
forfeit.  I  am  of  opinion,  therefore,  upon 
this  point  that  the  judgment  is  correct. 

As  to  the  manor  of  Stogursey  there  can 
be  no  doubt  of  its  forming  part  of  the  charity 
property.  Edmund  Bowyer  being  tenant  of 
part  of  the  charity  property,  at  the  rent  of 
815/.,  agreed  witii  the  corporation  to  pur- 
chase for  the  lives  of  himself  and  wife  for 
2,500/.,  of  which  he  paid  500/.  to  the  cor- 
poration, but  being  unable  to  pay  tiie  2,000/. 
he  assigned  to  them  in  satisfaction  of  that 
sum,  a  mortgage  which  he  held  from  one 
Hobbs  of  a  similar  sum  upon  the  manor 
in  question,  of  which  he  was  tenant  for  life 
under  Eton  College.  It  becoming  necessary 
to  renew  the  lease  of  Eton  CoUege,  the  cor- 
poration paid  a  fine  for  that  purpose,  and 
there  being  an  arrear  of  interest  due,  the 
new  lease  was  taken  in  trust  to  secure  to 
the  corporation  the  2,610/.  That  was  in 
1713,  and  Hobbs  died  insolvent  soon  after- 
wards, and  the  corporation  have  ever  since 
been  in  possession  of  the  manors  and  lands. 
Their  tide  is  under  the  assignment  by 
Bowyer,  in  satisfaction  of  the  2,500/.,  part 
of  the  property  of  the  charity,  and  the  land 
is  necessarily  affected  by  the  same  trust.  If 
this  had  been  a  recent  transaction,  the  cor- 
poration would  have  been  entitled  to  a  lien 
for  the  re-payment  of  what  they  may  have 
expended  of  their  own  money  in  renewals 
of  the  lease,  or  otherwise  on  account  of  the 
estate,  but  for  that  purpose  they  must  have 
shewn  that  the  money  so*  expended  was 
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their  own,  and  not  part  of  the  charity  pro- 
perty, and  reeeiving  back  what  they  have 
so  paid,  they  most  have  accounted  for  what 
they  may  have  received,  which  would  make 
it  necessary  to  have  the  account  of  very 
many  years'  receipts  and  payments.  The 
decree  limited  the  account  to  the  time  of 
filing  the  bill,  necessarily  excluding  all  such 
accounts  and  inquiries,  very  much,  probably, 
to  the  benefit  of  the  corporation,  and  which, 
firom  what  was  stated  in  the  report  in 
5  Beavan,  359,  I  presume  was  done  with 
the  concurrence  of  both  parties.  The  decree 
gives  the  defendants  their  costs  of  the  suit, 
of  which  no  complaint  was  made ;  but  I 
cannot  tax  the  charity  to  pay  the  costs  of  the 
appeal,  for  which  I  think  there  is  no  sufii- 
cient  ground  ;  and,  therefore,  I  dismiss  the 
appeal  of  the  defendants,  with  costs. 


V  C       1 

J         1*8      I      ^^^^^^  ^'  ARCHIBALD. 

Railway  Company — Parties — Demurrer, 

The  plaintiff  filed  a  bill  on  behalf  of  him* 
self  and  all  other  the  shareholders  in  a 
company  against  the  defendant^  who  was  one 
of  the  committee  of  management^  and  stated 
that  he  had  paid  up  his  deposits,  but  that  in 
consequence  of  other  shareholders  not  having 
paid  their  deposits,  the  undertaking  became 
tUtortive;  that  the  company  was  dissolved, 
and  the  directors,  the  names  of  whom  were 
unknown  to  the  plaintiff,  had  handed  over  the 
funds  to  the  defendant.  The  bill  prayed 
an  account  generally ,  aiul  a  declaration  that 
the  plaintiff,  and  ail  the  other  shareholders, 
were  only  Uable  to  pay  so  much  of  the  ex^ 
penses  as  they  would  have  been  justly  liable 
to,  if  aU  the  deposits  had  been  paid  up. 
Demurrer  allowed,  on  the  ground  that  tUl 
the  shareholders  had  not  an  interest  identical 
with  that  of  the  plaintiff,  and  because  the 
other  directors  were  not  made  parties.  Leave 
to  amend  refused. 

This  case  came  on  upon  demurrer  to  a 
bill  filed  by  the  plaintiff,  on  behalf  of  him- 
self and  all  other  the  shareholders  in  the 
Staffordshire  and  Shropshire  Railway  Com- 
pany, against  the  defendant,  who  was  a 
member  of  the  provisional  committee.  The 
bill  stated,  that  the  said  railway  was  pro- 


jected in  the  year  1845.     That  the  plaintiff 
applied  for,  and  obtained  thirty  shares  in  the 
undertaking;   that  an  advertisement  then 
appeared,  in  which  it  was  stated  that  all  the 
shares  in  the  company  had  been  allotted, 
and  the  plaintiff,  on  the  faith  of  such  repre- 
sentation, paid  up  the  deposits  upon  his 
shares,  amounting  to  the  sum  of  S2L  10s,, 
and  signed  the  parliamentary  contract.  That 
the  plaintiff  subsequently  took  170  shares 
in  an  undertaking  for  an  extension  of  the 
said  railway.     That  it  afterwards  turned 
out  that  the  whole  of  the  deposits  upon 
the  shares  had  not  been  paid  up,  and  the 
directors  being  unable  to  proceed  with  the 
affairs  of  the  company,  a  meeting  was  called 
under  the  act  of  parliament,  at  which  it 
was  resolved  that  the  company  should  be 
dissolved,  without  bankruptcy.     That  the 
members  of  the  managing  committee  then 
retired,  and  left  the  residue  of  the  fonds, 
amounting  to  15,756t,  in  the  hands  of  the 
defendant.     That  the  defendant,  assunaing 
to  act  jointly  with  the  original  directors, 
had  announced  that  the  sum  of  12s.  6d, 
would  be  returned  upon  each  shci^e  on  which 
the  sum  of  21,  I5s,  had  been  paid;   but 
that  no  such  sum  had  yet  been  so  returned. 
That  the  number  of  members  or  share- 
holders was  so  great  that  they  could  not  all 
be  made  parties,  but  that  the  interests  of  all 
the  shareholders  who  had  not  been  made 
parties  was  identical  with  that  of  the  plain- 
tiff, and  that  the  defendairt  had  the  solo 
possession  and  controul  of  all  the  books 
and  other  documents  relating  to  the  affiurs 
of  the  company.  The  bill  prayed  an  account 
generally  of  all  sums  of  money  received  by 
die  defendant,  on  behalf  of  the  company, 
and  that  it  might  be  declared  by  the  Court 
that  the  plaintiff  and  the  other  shareholders 
were  only  liable  to  pay  so  much  of  the 
expenses  as  they  would  have  been  justly 
liable  to,  in  case    all    the   deposits    had 
been  paid  up,  and  that  the  surplus  might 
be  paid  over  to  the  shareholders,  and  that 
the  defendant  might  be  restrained  from  inter- 
fering further  in  the  affairs  of  the  company, 
Mr,  Bethell  and  Mr,  Lloyd,  in  support 
of  a  general  demurrer  to  this  bill,  contended, 
that  the  bill  was  wrongly  firamed,  and  could 
not  be  sustained.     The  shareholders  were 
divided  into  two  parts,  those  who  had  paid 
up  their  deposits  and  those  who  had  not,  so 
that  one  set  was  entitled  to  relief  against  the 
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other  set.  The  plaintiff  therefore  could  not 
sue  on  behalf  of  himself  and  all  other  the 
shareholders.  This  was  inconsistent  with 
the  plaintiff's  own  statements.  The  bill  was 
also  wrong  in  consequence  of  the  directors 
and  trustees  not  having  been  made  parties ; 
all  the  other  directors  had  been  just  as  much 
g^tj  of  a  breach  of  trust  as  the  defendant, 
and  they  also  ought  to  have  been  made 
parties. 

Mr,  Jonetf  in  support  of  the  bill,  con-! 
tended,  that  the  plaintiff  had  no  other  method 
of  ftaming  his  bill.  It  was  averred  that 
the  namea  of  the  other  directors  were  un- 
known to  the  plaintiff;  he  was  therefore 
mialde  to  make  them  parties;  and  they  had 
no  interest  at  present  in  the  affairs  of  the 
eompany,  as  they  had  handed  over  the  funds 
to  the  defendant. 

The  Vice  Chancbllor.— I  do  not  see 
how  this  bill  can  be  maintained.  It  is 
alleged  that  there  had  been  a  dereliction  of 
duty  on  the  part  of  several  persons  besides 
the  defendant,  and  one  person  alone  is  made 
a  d^endant  upon  the  record.  It  is  im- 
possible to  administer  justice  unless  other 
penons  are  made  parties,  because  it  would 
be  necessary  to  proceed  against  absent 
members  of  the  company,  in  order  that  fair 
relief  should  be  given.  In  my  opinion  the 
demnrrer  ought  to  be  allowed,  and  I  do  not 
see  that  there  would  be  any  use  in  giving 
pennission  for  the  bill  to  be  amended :  any 
amendment  would  be  a  mere  quibble.  The 
whole  scheme  is  wrong. 


Jani^'l,}       PURSER  p.  BRAIN. 

Injunction  —  Legal  Title  —  Imitation  of 
Name  or  Title. 

An  inpinetum  to  restrain  a  defendant 
from  u$huf  the  particular  etyk  or  title 
adopted  by  the  piaint^,  wiU  not  be  granted 
if  the  Court  eniertaine  the  elighteat  dotibt 
of  the  plainHff^a  right  to  sustain  his  title  at 

This  was  a  motion  to  dissolve  an  injunc* 
tion,  granted  in  December  last,  to  restrain 
the  defendants  from  using  the  style  and  title 
of  ^  The  London  Patent  Manure  Company," 
ud  from  publishing  drculars  in  imitation 


of  those  used  by  the  plaintiff,  who  repre* 
sented  **  The  London  Manure  Company." 
The  ground  upon  which  the  injunction  waa 
granted  was,  that  the  name  adopted  by  the 
defendants  so  nearly  corresponded  with  that 
of  the  plaindff,  and  the  circulars  were  so 
exactly  similar,  that  the  public  would  be 
misled,  and  that  the  plaintiff,  who  had 
adopted  his  title  long  previous  to  the  de^ 
fendants,  would  be  defrauded. 

Mr.  Stuart  and  Mr.  Hislop  Clarke^  in 
support  of  the  motion  to  dissolve,  contended 
that  the  plaintiff  had  not  shewn  such  an 
exclusive  user  of  the  term  as  to  entitle  him 
to  an  injunction,  and  that  any  set  of  per- 
sons associating  themselves  together  for  the 
sale  of  manure  had  just  as  much  right  to 
style  themselves  the  London  Manure  Com- 
pany. 

Mr,  Bethell  and  Mr,  Bates^  in  support 
of  the  injunction. 

The  Vice  Chancellor. — I  agree  with 
the  general  principle  laid  down  by  the  Lord 
Chancellor  diat  cases  of  this  sort  must  be 
disposed  of  according  to  the  particular  cir- 
cumstances of  each  case.  When  there  is 
reason  to  believe  that  the  legal  title  is  in 
the  plaintiffs,  then  it  is  right  for  the  Court 
to  interfere ;  but  it  often  happens  when 
the  court  of  equity  considers  the  legal  title 
clear,  the  court  of  law  comes  to  a  different 
decision :  as,  for  instance,  in  that  remarkable 
case  lately  decided  upon  the  subject  of 
^mentr^Stevens  v.  Keating  ( 1  )•  It  is  very 
possible,  in  respect  of  a  patent,  that  though 
there  might  have  been  a  user  for  many 
years,  yet  when  the  time  anives  for  scruti- 
nizing  the  thing,  the  patent  may  turn  out 
to  be  bad.  In  this  case  the  right  of  the 
plaintiff  to  an  injunction  is  put  upon  the 
&ct  that  since  1841  he  has  sold  his  manure 
under  a  particular  title,  and  the  first  ques* 
tion  is,  whether  the  sort  of  circular  issued 
by  the  defendants  can  be  called  a  firaudulent 
imitation  of  that  adopted  by  the  plaintiff^ 
and  whether  the  defendants  were  selling 
their  manure  by  a  title  under  which  the 
plaintiff  has  for  so  long  a  period  sold  his, 
and  which,  he  says,  he  has  a  right  to  use. 
Upon  the  question  as  to  whether  there  has 
been  a  fraudulent  imitation  of  the  plaintiff's 

(I)  2PhiU,333. 
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eiFCular,  I  think  no  one  can  for  a  moment 
doubt ;  the  maku  animui  is  evident  to  any 
one  who  compares  the  two  together:  the 
plaintiff  commences  with  these  words: — 
"  Sir, — I  beg  to  hand  yon  a  list  of  prices 
of  the  different  artificial  manures,  and  to 
assure  you  that  any  order  you  may  favour 
me  with  shall  be  executed  on  the  best 
terms."  The  defendants  have  actually  used 
the  very  same  words,  with  the  alteration  of 
the  "we"  for  "  I,"  and  "us"  for  "  me,"  in 
order  to  meet  the  tact  of  the  appellation  of 
"  company."  Then,  the  plaintiff's  circular 
continues,  "  The  urate  of  the  London  Ma- 
nure Company,  four  guineas  per  ton ;"  the 
defendants  have  used  the  same  words, 
altering  four  guineas  to  3L  15«.  Then 
follows  in  the  plaintiff's  circular  what  may 
be  called  the  article  of  flourish :  "  The  great 
success  that  for  the  last  six  years  has 
attended  this  manure  for  turnips,  carrots, 
potatoes,  mangold  wurzel,  coleseed,  wheat, 
barley,  oats  and  every  other  kind  of  roots 
or  grain  crop,  as  will  be  seen  by  the  testi- 
monials inclosed,  has  established  it  as  one 
of  the  best  of  all  artificial  manures."  The 
very  self-same  words  are  put  forth  by  the 
defendants  in  this  part  of  tiie  circular,  with 
the  alteration  of  "  seven"  for  "  six."  No 
one  can  hesitate,  therefore,  in  declaring  this 
a  fraudulent  taking  of  the  plaintiff's  words. 
Then  the  question  arises,  whether  the  Court 
can  say  certainly  that  the  user  of  the  plain-* 
tiff's  patent  is  so  clear  that  the  injunction 
ought  to  be  continued.  Upon  this  point, 
I  feel  that  it  is  very  possible  a  jury  may 
think  there  has  not  been  so  long  a  user  by 
the  plaintiff  of  his  title  as  to  enable  him  to 
sustain  an  action  at  law.  I  am  desirous  of 
following  the  Lord  Chancellor's  opinion  in 
this  as  in  all  other  cases,  and  I  find  that 
his  Lordship,  in  the  case  of  Spottiswoode  v. 
Clarke  (2),  where  the  copying  was  quite  as 
palpable  as  in  this  case,  refused  the  injunc- 
tion. On  this  ground,  therefore,  there 
being  some  doubt  in  my  mind  about  the 
clearness  of  the  plaintiff's  right  to  use  ex- 
clusively the  title  he  has  adopted,  I  shall 
dissolve  the  injunction,  and  direct  the  plain- 
tiff to  proceed  to  a  trial  of  the  right  at  law. 

(2)  2  PhUl.  154. 


M.R. 
Jan.  31 


.} 


CLARK  0.  FREEMAN. 


Injunction — Legal  Right —  Trespass — 
Fraudulent  Representation — Injury  to  Pro' 
fessional  Character — Physician, 

The  defendant,  a  ehemtst  and  druggist, 
had  inserted  advertisements  in  the  pubUe 
jtmmals,  so  expressed  as  to  indmee  the  world 
at  large  to  believe  that  certain  pills  sold  by 
him,  and  intended  for  the  cure  of  consumpHon, 
were  pills  prepared  and  sold  by  him  with 
the  sanction  of  the  plaintiffs  who  was  a  phy^ 
sieian  of  great  eminence,  practising  in  the 
metropolis,  and  celebrated  for  his  skili  im 
eases  of  consumption : — Held,  on  appUca^ 
tion  for  special  if^uf^ction  to  restrain  the 
publication  of  such  advertisements,  that  the 
Court  had  no  jurisdiction  to  grant  the  tame, 
the  injury  being  thai  of  defamation  rather 
than  if^ry  to  property* 

This  was  an  application  for  a  special 
injunction,  after  notice,  seeking  to  restnun 
the  defendant  from  publishing  advertise- 
ments, so  expressed  as  to  represent  that  any 
pills  or  medicine  sold  by  the  defendant  were 
sold  by  him  as  the  agent  or  with  the  au- 
thority of  the  plaintiff;  and  from  selling 
pills  purporting  to  be  pills  sold  with  the 
plaintiff's  sanction  or  with  his  authority. 
The  plaintiff.  Sir  James  Clark,  in  his  affi- 
davit in  support  of  the  motion,  stated  that 
he  had  devoted  especial  attention  to  the 
treatment  of  consumptive  diseases,  and  had 
written  and  published  a  work,  entitled  "  A 
treatise  on  pulmonary  consumption  and 
scrofulous  diseases ;"  and  also  a  woric 
entitled,  "On  the  sanative  influence  of 
climate ;"  and  which  had  obtained  extensive 
circulation ;  that  he  was  well  known  to  the 
medical  profession  and  to  the  public  in 
general  as  a  physician  peculiarly  conversant 
with  consumptive  complaints ;  that  the  de- 
fendant, R.  Freeman,  of  No.  6,  Clayton 
Place,  Kennington  Road,  in  the  county  of 
Surrey,  who,  as  he  believed,  carried  on  an 
extensive  business  as  a  chemist  and  drug- 
gist, had  recentiy  been  ofiering  for  sale, 
and  advertising  extensively,  certain  pills, 
which  he  called  "  Sir  J.  Clarke's  Consump- 
tion Pills;"  that  an  advertisement  was 
printed  and  published  in  the  Examiner 
newspaper,  of  the  8th  of  January  1848, 
which  the  plaintiff  believed  to  have  been 
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inserted  in  that  paper  by  the  defendant,  and 
which  was  as  follows :  "  By  her  Majesty 
the  Queen's  permission;  Sir  J.  Clarke's 
Consumption  Pills,  a  certain  cure  for  con-» 
somption,  and  an  unfailing  remedy  for 
coughs,  asthma,  difficulty  of  breathing,  &c. 
&c. ;"  then  followed  the  defendant's  descrip* 
tuHi  of  the  symptoms  by  which  the  disease 
termed  consumption,  or  a  tendency  to  con- 
sumption, was  manifested ;  and  the  adver- 
tisement concluded  thus :  *'  Agent,  Mr.  R. 
Freeman,  Kennington  Road ;  and  to  be  had 
of  any  medicine  vender :  price  2s.  9d" 
That,  after  the  words  *'  By  her  Majesty  the 
Queen's  permission,"  there  followed,  in  the 
advertisement,  as  printed  in  the  Examiner 
newspaper,  an  engraving,  representing  the 
royal  arms;  that  other  advertisements  to 
the  same  effect  as  the  foregoing,  but  in  one 
of  which,  at  least,  the  said  pills  were  de- 
scribed as  **  Sir  James  Clarke's  Consump- 
tion Pills,"  had  been  recently  inserted  in 
other  journals  and  periodicals,  and  ezten- 
sirely  published  and  distributed ;  that  inde- 
pendently of  the  plaintiff's  christian  name 
being  used  in  full  in  the  last-mentioned 
advertisement,  and  his  surname  being  used, 
with  the  exception  only  of  the  addi- 
tion of  an  "  e"  thereto,  the  peculiar  Ian* 
guage  of  the  first  paragraph  was  especially 
framed  with  a  view  to  create  an  impression 
on  the  public  mind  that  the  pills  were  the 
plaintiffs,  or  at  least  of  his  invention  or 
discovery,  or  sanctioned  "by  him,  and  that 
such  language  was  particularly  and  de- 
signedly used  to  guard  against  the  astonish- 
ment which  would  naturally  be  caused  in 
the  mind  of  the  medical  profession,  if  they 
believed  that  he  was  in  any  way  connected 
with  the  pills,  and  to  induce  such  a  belief 
in  then:  minds ;  that  he  believed  the  defen- 
dant to  be  in  fact  the  person  on  whose  behalf 
and  for  whose  profit  the  medicine  was  sold, 
and  not  an  agent  for  any  person  whatsoever, 
and  that  the  only  reason  for  the  defendant's 
calling  himself  agent  in  the  above  adver- 
tisements was  that  of  creating  a  belief  that 
he  was  the  wholesale  agent,  appointed  for 
the  sale  thereof,  by  the  person  described  in 
the  advertisement  as  "  Sir  J.  Clarke,"  or 
"  Sir  James  Clarke ;"  and  he  had  no  doubt 
that  the  advertisements  were  intended  to 
create  a  belief  that  the  sale  of  the  medicine 
was  made  on  the  plaintiffs  behalf^  or  at  any 
nite  with  his  authority,  sanction,  or  con- 


currence ;  that  he  had  recently  received  let- 
ters from  persons  in  the  country,  referring 
to  the  advertisements,  and  asking  informa- 
tion as  to  the  use  of  the  pills,  or  complain- 
ing of  the  ill  effects  arising  therefrom ;  that 
his  general  professional  income  depended 
on  tihe  estimation  of  his  skill  in  practice, 
and  general  and  professional  character,  which 
might  be  entertained  by  the  profession  and 
the  public  in  general,  but  more  especiaUy 
by  the  surgeons,  general  practitioners  and 
apothecaries  of  the  metropolis,  on  whom  it 
frequently  devolved  to  suggest  what  physi- 
cian should  beconsultedin critical  cases ;  that 
he  had  analyzed  some  of  the  pUls,  and  that 
the  result  of  such  analysis  was,  that  the  pills 
contained  mercury  and  antimony,  which  were 
medicines  of  a  very  powerful  nature,  and  in 
his  deliberate  opinion  the  indiscriminate  use 
of  the  medicines  would  in  a  great  number 
of  consumption  cases  be  very  highly  inja-» 
rious.  It  further  appeared  that  a  letter  had 
been  recently  addressed  to  the  defendant 
by  the  plaintiff's  solicitors,  complaining  of 
the  advertisements  in  question,  to  which  the 
defendant  replied  that  he  was  not  using  the 
plaintiff's  name,  nor  advertising  in  his  name, 
and  the  defendant  had  admitted  to  the  clerk 
of  the  plaintiff's  solicitors  that  the  adver- 
tisement contained  in  the  Examiner  news* 
paper  was  inserted  at  his  instance. 

Tbe  bill,  after  stating  the  above  circum- 
stances, prayed  that  the  defendant  might  be 
restrained  from  selling,  or  exposing  to  sale, 
or  procuring  to  be  sold  any  pills,  or  other 
medicine  described  as  or  purporting  to  be 
pills,  and  from  publishing  or  circulating,  or 
causing  to  be  published  or  circulated  ad- 
vertisements or  hand-bills  so  contrived  or 
expressed  as  to  represent  that  any  medicine 
sold  or  proposed  to  be  sold  by  the  defendant 
was  so  sold  by  him  as  the  agent,  or  on  behalf, 
or  under  the  sanction  or  approbation,  or 
with  the  authority  of  the  plaintiff. 

Mr,  Turner  and  Mr,  fVickens,  in  sup- 
port of  the  motion. — The  plaintiff's  appli- 
cation is  not  grounded  on  the  supposition 
of  public  injury  having  been  sustained,  but 
on  a  case  of  trespass,  and  if  the  plaintiff 
has  a  legal  right  against  the  defendant,  this 
Court  will  assist  the  plaintiff  in  respect 
thereof.  It  is  clear,  if  the  plaintiff  were  an 
apothecary,  the  Court  would  interpose  its 
aid,  inasmuch  as  the  defendant's  conduct 
would  amount  to  an  interference  with  the 
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pbuntiff's  profits  in  business.  The  eases  of 
Sykear.  Syke${l),  Shackellv.  Maeauluy 
(2),  Croft  V.  Day  (3),  and  1  Vim.  Abr. 
'Action  for  Words,'  S,  a,  pi.  11,  were 
referred  to  in  support  of  the  application. 

The  Master  ov  the  Rolls  observed, 
that  there  were  certainly  many  eases  of  legal 
rights  in  which  the  CDurt  would  interfere 
where  the  right  had  been  established,  and 
the  use  of  the  name  of  another  person  so  as 
thereby  to  diminish  his  profits  in  the  sale 
of  the  same  article  has  been  frequently  the 
subject  of  an  application  to  the  Court  for  an 
injunction,  but  the  present  ease  appeared 
rather  to  be  one  of  defamation  than  anything 
else,  and  not  a  case  for  an  injunction,  and 
differed  materially  firom  the  case  of  Croft  v. 
Day^  where  the  name  of  the  plaintiff's  firm 
had  been  made  use  of  by  the  defendant  for 
the  firaudulent  purpose  of  making  profits,  by 
an  imposition  on  the  public  to  the  injury  of 
the  plaintiff's  trade. 

The  motion  having  been  ordered  to  stand 
over  to  enable  search  to  be  made  for  further 
authorities  on  the  subject-^/^oti/i^  v.  Webster 
(4),  corai^  M.R.  Jan.  28, 1846,  was  referred 
to.  There  a  plaintiff  was  likely  to  incur 
damage  by  the  use  of  his  name  as  a  provi- 
sional director  of  a  public  company,  and  an 
injunction  was  granted.  Lord  Byron  v. 
Johnaton  (5),  was  also  cited  as  being  some- 
what analogous  to  the  case  before  the  Court, 
inasmuch  as  in  Lord  Byron  v.  Johnston  the 
defendant  had  falsely  represented  the  work 
which  he  had  published  to  be  the  work  of 
Lord  Byron,  and  in  the  present  case  the 
defendant  had  represented  himself  to  the 
public  as  the  agent  of  the  plaintiff  for  the  sale 
of  the  plaintiff's  pills  (6). 

(1)  S  B.  &  C.  £41 ;  8. «.  8  Law  J.  Rep.  K.B.  46. 

(2)  1  Bli.  N.S.  96 ;  taC.  3  Law  J.  Rep.  Chanc. 
30,  40. 

(3)  7  Bear.  84. 

(4)  The  application  in  this  case  was  to  restrain 
the  defendaats  from  uaing  the  plaiotifT's  name  as 
one  of  the  proviaional  directors  of  the  Economic 
CoDveTance  Company,  no  authority  having  been 
given  by  the  plaintifis  to  the  defendants  to  use  the 
same.  An  injunction  was  thereupon  granted  in 
that  case.  Mr.  Turner,  and  Mr.  Harrison  were 
counsel  for  the  plaintiff,  and  Mr.  Tinney  and  Mr. 
Waley  for  the  defendants. 

(6)  2  Mer.  29. 

(6)  The  cases  of  Perry  v,  Truefitt,  6  Bea.  66 ; 
Knott  e.  Morgan,  2  Keen,  213  j  and  Soathey  v. 


The  Master  of  thb  Rolls  observed, 
that  if  the  plaintiff  had  been  in  the  habit  of 
manufacturing  pills  for  sale,  the  case  would 
resemble  that  of  Lord  Byron  v.  Johnston^ 
which  case,  however,  did  not  unfortunately 
contain  any  reasons  for  the  dedsion:  but 
to  grant  an  injunction  on  the  facts  placed 
before  the  Court  in  the  present  case  would 
be  tantamount  to  restraining  the  publication 
of  a  libel,  and  he  must  therefore  refuse  the 
application. 


WlOBAM,V.C. 

1847. 
Dec.  22« 

1848. 
Feb.  9. 


ROCH  «•  CALLBN. 


Cumulative  Legacy — Personal  Annuity — 
Arrears — Statute  of  Limitations — Pleading, 

A  testatrix,  by  her  will,  dated  in  1828, 
gave  to  her  servant  girlf  E.  H,  the  sum  of 
20L  a^year.  By  a  codicil,  dated  in  1831, 
the  testatrix  gave  to  her  servant,  E,  H, 
20k  per  annum  for  her  life: — Held,  thsU 
the  words  '*  my  servant^*  were  words  of 
description  merely;  and  that  the  legatee  was 
entitl^  to  two  annuities  of  201,  each. 

The  statute  S  ^  4  WiU.  4.  e.  27.  does 
not  apply  to  the  arrears  of  a  mere  personal 
annuity. 

A  defendant  not  setting  up  the  statute  by 
his  answer,  cannot  have  the  advantage  of  it 
at  the  hearing. 

The  testatrix,  by  her  will,  dated  in  Feb- 
ruary 1828,  after  divers  bequests,  gave  all 
her  wearing  apparel  to  Mrs.  Child ;  "  and 
such  parts  thereof  as  she  shall  not  think 
worth  her  acceptance,  I  give  to  my  servant 
girl,  Elizabeth  Hughes.  I  also  give  to  the 
said  Elieabeth  Hughes  20/.  per  annum,  to 
be  paid  by  my  executors  after  my  deeease." 
The  testatrix  then  directed  her  executors  to 
realize  all  her  personal  estate  and  to  hold 
the  surplus  proceeds,  after  pajrment  of 
her  debts,  funeral  and  testamentary  ex- 
penses, and  the  legacies  given  by  the  will 
or  by  any  codicil  thereto,  upon  trusts  for 
the  benefit  of  the  testatrix's  gnndsoo.  A 
codicil  to  this  will,  dated  the  7th  of  March 


Sherwood,  2  Mer.  4S5,  were  adrerted  to  by  the 
Master  of  the  Rolls  during  the  argument  of  counsel. 
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1831,  eontained  the  following  bequest: — 
**  I  bequeath  to  my  servant,  Elisabeth 
Hughes,  20^.  per  annum  for  her  natural 
life."  In  1882  the  testatrix  died,  and  the 
executors  continued  legolarly  to  pay  one 
annuity  of  20J.  to  the  plaintiff,  Elizabeth 
Roch,  formerly  Elizabeth  Hughes.  In 
1847  a  bill  was  filed  by  the  annuitant  and 
her  husband,  claiming  to  be  entitled,  under 
the  will  and  codicil,  to  two  independent 
annuities  of  20/.  each. 

Mr.  Campbell  and  Mr,  R,  W.  Moore,  for 
the  plaintiffs. 

Mr.  RoU  and  Mr.  Terrell  for  the  ex- 
ecutors, contended  that  the  annuity  given 
by  the  codicil  was  in  substitution  for  the 
annuity  given  by  the  will ;  and  they  cited — 
Sw99e  V.  Lord  Lovther,  2  Hare,  424  ; 
s.  c.  12  Law  J.  Rep.  (n.s.)  Chanc. 
315. 
Lee  V.  PaiUf  4  Hare,  201 ;  s.  c.  14  Law 
J.  Rep.  (n.s.)  Chanc.  346. 

Dec.  22, 1847.— WiOEAM,V.C.— In  this 
case,  the  testatrix,  by  her  will,  dated  in  1828, 
gave  to  her  servant  girl,  the  plaintiff,  20/. 
per  annum ;  and  by  her  codicil,  dated  three 
years  afterwards,  gave  to  her  servant,  Eliza- 
beth Hughes,  20/.  per  annum  for  her  life. 
The  testatrix,  no  doubt,  intended  the  second 
gift  to  take  effect ;  but  the  question  arises 
whether  the  secoiid  gift  was  intended  to 
be  in  substitution  of  the  first.  In  Hurst 
V.  Beach  (1),  Sir  J.  Leach  laid  down  a 
technical  rule,  which  has  been  followed, 
namely,  that  where  gifts  are  given  by  two 
different  instruments,  prmd  facie  each  gift 
shall  take  effect ;  but  where  the  amount  of 
the  gift  18  the  same  in  both  instruments, 
and  Uie  same  motive  for  the  gift  is  assigned 
in  both  instruments,  there  the  Court  raises 
a  presumption  against  a  double  gift ;  which 
presumptiDn,  however,  may  be  rebutted 
by  evidence.  Here  there  is  no  evidence  to 
affect  the  question ;  but  the  case  is  simply 
this :  the  amount  of  both  gifts  is  the  same, 
and  the  annuity  in  both  instruments  is 
given  to  her  servant,  Elizabeth  Hughes. 
The  sole  point  is,  whether  I  am  to  con- 
strue the  words  **  my  servant,"  as  words  of 
description,  or  as  assigning  a  motive  for  the 
gift.     I  am  of  opinion  that  they  are  mere 

<1)  6  Bfad.  361. 
New  Series,  XVII.— Chanc. 


words  of  description,  and  that,  therefore, 
both  gifts  must  take  effect.  Costs  out  of 
the  general  estate. 

Feb.  9,  1848. — The  question  was  now 
raised  as  to  what  amount  of  arrears  of  the 
second  annuity  the  plaintiff  was  entitled  to 
recover.  The  defendants,  the  executors,  by 
their  answer,  admitted  assets,  and  did  not 
set  up  the  Statute  of  Limitations. 

Mr.  Campbell  and  Mr.  R.  W.  Moore^  for 
the  plaintiff,  contended,  that  as  the  statute 
had  not  been  set  up  by  the  answer,  it  could 
not  be  made  use  of  at  the  hearing — Mitf. 
on  Plead.  221,  Srd  edit.  (2) ;  and  so  at  law, 
the  defendant  must  plead  the  statute  spe« 
daily,  if  he  would  have  the  benefit  of  it  (3). 
Secondly,  that  the  statute  3  &  4  Will.  4. 
c.  27.  did  not  affect  the  present  question ; 
the  40th  section  merely  enacted  that  a  lapse 
of  twenty  years  should  be  an  absolute  bar 
te  a  claim  for  "  any  legacy"— iSA^ppard  v. 
Duke  (4).  In  the  present  case  only  fifteen 
years  had  elapsed.  The  42nd  section  re- 
lated to  arrears  of  rent,  or  of  interest  in 
respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land  or  rent ;  Uiat 
the  case  of  the  arrears  of  a  mere  personal 
annuity  were  not  provided  for  by  the  act. 

Mr,  Rolt  and  Mr.  Terrell  appeared  for 
the  defendants. 

WioRAM,  V.C.  was  of  opinion  that  the 
defendants,  not  having  pleaded  the  statute, 
could  not  take  advantage  of  it  at  the  hear- 
ing ;  and  that  if  that  were  not  so,  the  arrears 
of  a  mere  personal  annuity  were  a  casus 
omissus  in  the  statute ;  and  he  directed  an 
account  of  the  arrears  from  the  death  of  the 
testatrix. 


C.     \ 
.  16.  J 


SMITH  V,  FLUMMER. 


V 

Jan 

Power — Release  of  Power  of  Appointment 
—  Invalidity  of  stitsequent  Execution  of 
Power. 

By  a  marriage  settlement  certain  real 
property  was  settled  upon  the  husband  and 
wife  for  life,  and  afterwards  to  such  of  the 

12)  1  Atk.  493. 

[3)  2  Saund.  63,  n. 

(4)  9  Sim.  567 ;  a.  c  8  Law  J.  Rep.  (n.s.) 
Chtne.  228. 
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children  of  the  marriage  as  they  should 
jointly  appoint ;  in  default  of  joint  ap- 
pointmentf  as  the  survivor  should  appoint^ 
and  in  default  of  such  appointment  to  the 
children  equally,  as  tenants  in  common.  The 
wife  died  without  having  joined  in  any 
appointment.  The  husband  subsequently 
executed  a  deed-poll,  by  which  he  absolutely 
released  his  power  of  appointment  given  by 
the  settlement,  and  afterwards  by  his  will, 
professed  to  execute  the  power  of  selection, 
without  taking  notice  of  the  deed  of  release, 
and  divided  the  property  in  unequal  shares 
among  his  children  : — Held,  that  the  deed- 
poll  releasing  the  power  was  valid,  that  the 
children  took  as  tenants  in  common,  and  that 
the  will  was  inoperative  as  an  execution  of 
the  power. 

The  bill  stated  that  by  a  settlement  made 
upon  the  marriage  of  William  Smith,  since 
deceased,  and  Caroline,  his  wife,  dated  the 
22nd  of  September  1807i  certain  freehold 
estates  were  conveyed  and  settled  to  the 
use  of  W.  Smith  and  Caroline  his  wife 
for  their  respective  lives,  and  after  the 
decease  of  the  survivor,  to  the  use  of  all 
or  any  of  the  child  or  children  of  the  said 
marriage,  as  W.  Smith  and  his  wife  should 
Jointly  appoint,  and  in  default  of  joint 
appointment  then  as  ,the  survivor  should 
appoint.  The  husband  became  the  sur- 
vivor. The  power  was  to  be  exercised 
by  any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation,  to  be 
by  him  sealed  and  delivered  in  manner 
therein  mentioned,  or  by  his  last  will  and 
testament  in  writing;  and  in  default  of  such 
appointment,  to  the  use  of  all  the  said  chil- 
dren equally  to  be  divided  between  them  as 
tenants  in  common.  That  Caroline  Smith 
died  in  March  1837,  and  there  were  issue 
of  the  said  marriage  five  children  living, 
and  also  several  other  children,  all  of  whom 
died  in  infancy  without  leaving  issue ;  that 
W.  Smith  and  Caroline  his  wife  never  exer- 
cised the  joint  power  of  appointment  amongst 
the  children;  that  W.  Smith  executed  a 
deed-poll  bearing  date  the  5th  of  February 
1842,  which  recited  that  the  real  estates 
had  been  sold  and  converted  into  money 
under  the  powers  in  the  settlement;  that 
W.  Smith  had  never  in  any  manner  exercised 
the  power  of  -selection  or  distribution  of  or 
among  the  cbjidrcn  of  his  marriage  with  the 


said  Caroline  his  wife,  given  or  reserved 
to  him  by  the  indenture  of  the  22nd  of  Sep- 
tember 1807  as  aforesaid,  and  that  he  was 
desirous  of  absolutely  releasing  and  extin- 
guishing such  power;  that  by  the  said 
deed-poll  William  Smidi  did  absolutely  and 
for  ever  release  and  discharge  the  here- 
ditaments comprised  in  the  said  recited 
indenture  of  the  22nd  of  September  1807» 
and  the  proceeds  of  the  sale  thereof,  and  the 
stocks,  funds,  and  securities  representing 
the  same,  or  any  part  thereof,  and  all  lands 
and  hereditaments,  if  any,  purchased  or  to 
be  purchased  with  such  proceeds,  stock, 
funds,  and  securities  respectively,  or  any 
parts  thereof  respectively,  and  all  and  every 
person  and  persons  who  might  become 
interested  therein  respectively,  from  the 
power,  and  all  right  and  title  to  exerqise 
the  power  of  selection  or  distribution  of 
or  among  the  children  of  the  marriage  of 
William  Smith  with  the  said  Caroline  his 
late  wife,  given  or  reserved  to  him,  Wil- 
liam Smith,  in  and  by  the  said  indenture  of 
the  22nd  of  September  1807  as  aforesaid, 
to  the  intent  that  such  power  and  all  right 
and  title  to  exercise  the  same  might  thence- 
forth be  absolutely  released  and  extinguished, 
and  be  of  no  effect,  in  like  manner  as  if  such 
power  had  never  been  given  or  reserved  to 
William  Smith. 

The  bill  then  stated  that  William  Smith 
made  his  will,  dated  the  22nd  of  May  1843, 
and  thereby,  after  referring  to  the  power 
of  appointment  given  him  by  the  settle- 
ment of  September  1807,  the  testator  in 
execution  of  the  said  power  gave  and  be- 
queathed to  his  eldest  son  William  Haden 
Smith  the  sum  of  4,000 J.  stock ;  to  his  son 
Joseph  Smith  10,000^.  stock,  and  to  his 
daughter  Elizabeth  Caroline  iOOL  stock, 
which  said  several  sums  comprised  nearly 
the  whole  of  the  produce  of  the  sales  of  the 
estates  mentioned  in  and  sold  under  the 
said  settlement. 

The  suit  was  instituted  to  carry  the  trusts 
of  the  deed  of  settlement  of  1807  into  effect, 
and  the  bill  prayed  that  in  case  the  Court 
should  be  of  opinion  that  the  deed-poll  of 
the  5  th  of  February  1842  was  inoperative, 
the  same  might  be  declared  void  and  be 
delivered  up  to  be  cancelled,  and  that  the 
will  and  testamentary  appointment  of  the 
22nd  of  May  1 843  might  be  established,  and 
that  the  rights  of  all  parties  under  the  deed. 
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of  settlement,  the  deed  of  appointment  and 
the  will,  might  be  ascertained  and  declared 
by  the  Court. 

Mr,  Stuart^  Mr,  MaUns  and  Mr,  Sieere 
appeared  for  the  plaintifib,  and 

Mr,  J,  Parker,  Mr,  Lowndes^  Mr,  Teed, 
Mr.  Elderton,  Mr.  Wright,  Mr.  Shebheare, 
Mr.  Giffard,  Mr,  BiUon,  and  Mr,  Parsons 
appeared  for  other  parties  in  the  cause. 

The  Vice  Chancellor  decided  that  the 
release  of  the  power  effected  by  the  deed- 
poll  of  February  1842  was  valid  and  effec- 
tual, and  that  the  children  of  the  testator 
were  consequently  entitled  to  share  the 
property  in  equal  propordons  under  the 
marriage  settlement  of  September  1807,  as 
io  default  of  appointment. 


WARE  V.  ROWLAND. 


Legacy  —  "  Heir'at-Law'*  —  Time    of 
Vesting, 

A  testator  directed  his  trustees  to  set  apart 
a  sufficient  sum  out  of  his  estate  to  produce 
600l.  per  annum,  which  was  to  be  paid  to 
his  daughter  during  her  life,  and  after  her 
decease  to  her  children  ;  and  if  at  her  death 
she  should  not  hate  ang  child,  or  if  none  of 
her  children  should  attain  the  age  of  twenty' 
four  gears,  the  trust  monies  were  to  be  sold, 
and  certain  legacies  paid  out  of  the  pro^ 
ceeds ;  and  the  testator  bequeathed  the  rest 
of  the  trust  monies  to  and  among  his  heirs- 
at-law  in  equal  shares  i-^^Held,  that  the 
death  of  the  testator  was  the  time  for  ascer- 
taining the  parties  who  were  to  take;  and 
that  the  testator^s  daughter  being  then  his 
sole  next-of'kin,  and  also  his  heiress-at-law, 
was  in  one  of  those  characters  entitled 
to  the  fund ;  but  whether  as  heiress  or  as 
uext'Of-kin,  quaere. 

The  will  in  this  case  is  set  out  in  Id 
law  /.  Rep.  (n.8.)  Chanc.  427. 

The  testator  directed  his  trustees  to  lay 
out  10  much  money  in  the  3/.  per  cent, 
annuities  as  would  produce  the  sura  of  6001. 
per  annum,  which  sum  was  to  be  paid  to 


his  wife  for  her  life,  and  then  to  his  daugh- 
ter for  her  life,  and  upon  her  decease  the 
trustees  were  to  pay  the  trust  fund  among 
the  children  of  the  daughter  (if  any)  at  their 
respective  ages  of  twenty-four  years,  but  if 
the  daughter  should  have  no  child,  or  in 
case  her  children  (if  any)  should  die  under 
that  age,  then  the  trustees  were  to  sell  out 
the  trust  monies,  and  pay  500/.  to  each  of 
two  legatees ;  and  the  testator  bequeathed 
the  residue  of  the  said  trust  monies  to  and 
among  WAheirs-at-law;  and  he  bequeathed 
the  residue  of  his  real  and  personal  estate  to 
his  daughter  and  her  heirs  for  ever. 

The  testator  died  in  1808  and  his  widow 
in  1815.  The  daughter  died  afterwards, 
without  issue.  The  cause  was  first  heard 
before  the  Vice  Chancellor  of  England; 
and  his  Honour  was  of  opinion  that  the  gift 
took  effect  in  fiivour  of  the  daughter,  as 
the  party  who  was  the  heiress-at-law  of  the 
testator  at  the  time  of  his  death ;  or  if  not, 
then  that  the  will  was  void  for  uncertainty, 
in  which  case  the  daughter  would  take  the 
fund. 

Two  appeals  were  presented  from  that 
decision :  one  by  the  representatives  of  the 
party  who  was  the  testator's  sole  next-of- 
kin  at  the  death  of  the  daughter,  and  the 
other  appeal  by  the  party  who  was  the 
testator's  heir-at-law  at  the  death  of  the 
daughter. 

Mr.  Humphry  and  Mr.  Bates  appeared 
in  support  of  the  first  appeal ;  and 

Mr.  Rolt  and  Mr,  Bazalgette,in  support 
of  the  second. 

Mr,  BetheU,  Mr.  James  Parker,  Mr. 
Cooper,  Mr.  Hetherington,  Mr.  Glasse  and 
Mr,  Younge,  for  different  defendants. 

The  first  point  was,  whether  the  death  of 
the  testator,  or  the  death  of  the  daughter 
who  had  the  benefit  of  the  fund  during  her 
life,  was  the  time  for  ascertaining  the  parties 
who  answered  the  description  in  the  will, 
of  the  testator's  "heirs-at-law;"  and  second- 
ly, whether  the  parties  who  were  the  heirs- 
at-law,  or  those  who  were  the  next-of-kin 
of  the  testator  at  that  time,  were  entitled  to 
the  fund.  Upon  the  first  point  the  follow- 
ing cases  were  dted  : — 

Jones  V.  Colbeck,  8  Vea.  88. 

Clapton  V.  Buhner,  5  Myl.  &  Cr.  108; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  261. 
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Elmsley  v.  Young,  2  Myl.  8c  K.  82 ; 

8.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  1 7 ; 

4  Law  J.  Rep.  (n.s.)  Cbanc.  200. 
fVitky  ▼.  Mangles,  4  Beav.  368 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  391 ; 

10  CI.  &  Fin.  215. 
Butler  V.  Bushnell,  3  Myl.  &  K.  232  ; 

8.  c.  3  Law  J.  Rep.  (n.s.)  Chanc.  139. 
Booth  V.  Vicars,  1  Coll.  6 ;  s.  c.  13  Law 

J.  Rep.  (n.s.)  Chanc.  147. 
Wordsworth  y.  Wood,  1  H.  L.  Cas.  129. 
Say  V.  Creed,  5  Hare,  680 ;  s.  c.  16  Law 

J.  Rep.  (n.s.)  Chanc.  361. 
Pleydell  v.  Pleydell,  1  P.  Wms.  748. 
The  Attorney  Generaly.  Malkin,2  PhilL 

64;  B.C.  16  Law  J.  Rep. (n.s.) Chanc. 

99. 
Spink  V.  Lewis,  3  Bro.  C.C.  365. 
O'Keefe  v.  Jones,  13  Ves.  413. 
Harrington  v.  Harte,  I  Cox,  131. 
Doe  d.  Garner  v.  Lawson,  3  East,  278. 
Stert  V.  Platel,  5  Ring.  N.C.  434  ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  C.P.  249. 
Smith  V.  Smith,  12  Sim.  817. 
NichoUon  v.  Wilson,  14  Sim.  549 ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  351. 
Jenkins  v.  Cower,  2  Coll.  637. 
Pearce  v.  Vincent,  2  Myl.  &  K.  800 ; 

s.c.  2  Law  J.  Rep.  (n.s.)  Chanc.  187. 
Minter  v.  Wraith,  13  Sim.  52. 
Briden  v.  Hewlett,  2  Myl.  &  K.  90 ; 

s.  c.  1  Law  J.  Rep.  (n.s.)  Chanc.  114. 
Seifferth  v.  Badham,  9  Beav.  370  ;  s.  c. 

15  Law  J.  Rep.  (n.s.)  Chanc.  345. 
Marsh  v.  Marsh,  1  Bro.  C.C.  293. 
Miller  v.  Eaton,  Sir  6.  Coop.  272. 
Pope  V.  Whitcombe,  3  Mer.  689. 
Wilkinson  v.  Garrett,  15  Law  J.  Rep. 

(n.s.)  Chanc.  416. 
Bird  V.  Wood,  2  Sim.  &  Stu.  400  ;  s.  c. 

4  Law  J.  Rep.  Chanc.  86. 
Urquhart  v.  Urquhart,  13  Sim.  613. 
Gittings  v.  M'Dermott,  2  Myl.  &  K.  69  ; 

8.  c.  2  Law  J.  Rep.  (n.s.)  Chanc. 

212. 
Newton  v.  Ayscough,  19  Ves.  634. 
Holloway  v.  Holloway,  5  Ibid.  399. 
Gwynne  v.  Muddoek,  14  Ibid.  488. 
Dangers  v.  £aW  o/  Clarendon,  1  Vem. 

35. 
Fatix  V.  Henderson,  1  Jac.  &  W.  388,  n. 
5oyde«  V.  Golightly,  14  Sim.  327  ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  109. 
Several  of  these  cases  apply  to  the  second 
point  also. 


Upon  the  second  point,  the   following 
authorities  were  referred  to  : — 
Evans  v.  Salt,  6  Beav.  266. 
De  Beauvoir  v.  De  Beauvoir,  15  Law 

J.  Rep.  (n.s.)  Chanc.  306. 
Mounsey  v.  Blamire,  4  Rubs.  384. 

Jan.  29, 1848.— The  Lord  Chancellor. 
— Supposing  the  case  of  HoUoway  v.  Hol- 
loway to  lay  down  the  rule  correctly,  I  have 
no  doubt  of  its  governing  this  case.     In 
that  case,  as  in  this,  the  testator  had  a  daugh- 
ter, to  whom  he  gave  the  interest  for  life 
of  so  much  money,  which  he  directed  to  be 
taken  out  of  his  general  estate  and  invested. 
In  that  case,  as  in  this,  after  the  daughter's 
death,  her  children,  if  any  should  be  living 
at  the  time  of  her  death,  were  to  have  the 
fund ;  and  if  she  left  no  children,  part  of  the 
fund  in  Holloway  v.  HoUoway  was  to  be 
held  in  trust  for  the  personal  representatives 
of  the  daughter,  and  the  remainder  of  the 
fund  in  trust  for  such  person  or  persons  as 
should  be  the  testator's  heir  or  heirs  at  law. 
In  the  present  case,  in  the  event  of  the 
daughter  not  having  children,  the  trusts  were, 
"then,"  that  is,  in  that  event,  to  sell  the 
trust  monies,  and  to  pay  thereout  to  two 
other  persons  a  certain  part,  if  they  should 
be  severally  living  at  the  time.     Then  fol- 
low these  words : — "All  the  rest  and  resi- 
due of  the  said  principal  trust  monies,  with 
the  interest,  increase,  and  dividends,  I  be- 
queath the  same  to  and  among  my  heirs-at- 
law,  share  and  share  alike."  And  in  a  sub* 
sequent  part  of  the  wiU,  he  gave  all  the 
residue  of  his  property  to  his  daughter,  by 
name.     In  both  cases,  the  word  **  then"  is 
to  be  found,  and  in  both  it  refers  to  the 
event,  not  to  the  time.     In  Holloway  v. 
Holloway,  part  of  the  fund  to  be  separated 
from  the  rest  was,   in  the  event  of  his 
daughter  not  having  children,  to  be  hers 
absolutely ;  and  the  gift  to  the  heir  was  of 
the  remainder  of  the  fund ;  whereas,  in  the 
present  case,  as  to  the  persons  to  whom  a 
part  of  the  fand  was  given,  if  they  did  not 
survive  the  daughter,  the  gift  to  them  was 
not  to  take  place ;  in  whidi  case,  therefore, 
such  part  continued  and  constituted   part 
of  the  general  fund,  and  would  pass  with  it 
to  the  heir.     In  Holloway  ▼.  Holloway,  the 
trust  for  the  heir  is  "in  trust  for  such  person 
or  persons  as  shall  be  my  heir  or  heirs  at 
law,"  there  being  at  the  testator's  death 


HILARY  TERM,  1848. 


149 


three  daughters,  hia  co-heiresses-aUlaw  and 
next-of-kin.     The  word ^'  shall"  seems  to 
describe  persons  who  should  become  heirs 
at  a  future  time.     In  this  case,  there  being 
but  one  heir  and  next-of-kin,  the  testator 
giyes  to  hia  heirs-at-law  share  and  share 
alike ;  he  uses  the  plural,  though  there  was 
but  one.  In  HoUoway  y.  HoUoway  the  tes- 
tator used  the  word  in  the  sing^ar,  though 
there  were  three  heirs.     In  HoUoway  v. 
HoUowayy  the  testator  describea  the  duty 
of  the  trustees  to  arise  upon  the  death  of  the 
daughter  without  issue.      In  the  present 
CMC,  after  descnhing  these  duties  as  to  a 
portion  of  the  funds,  to  be  set  apart  and 
paid  to  other  persons,  he  makes  a  new  and 
distinct  gift  to  the  heirs ;  "  All  the  rest  and 
lesidne  of  the  said  trust  monies,  I  give  and 
bequeath  to  and  amongst  my  heirs-at-law, 
shaieand  sharealike."  Haying  in  view  apro- 
lision  for  certain  persons,  not  to  be  perma- 
nent, except  in  particular  events,  he  no  longer 
declares  any  trust  of  the  funds  as  a  separate 
property,  but,  in  truth,  lets  it  fall  into  the 
residue  of  the  estate,  giving  the  fund,  sub- 
ject to  such  prior  gift,  to  the  heirs,  who, 
being  his  daughter,  became  his  general  and 
residuary  legatee.    In'all  the  particulars  in 
which  the  bequests  differ,  the  difiOerences 
are  in  fiivour  of  the  claim  of  the  future  heirs 
in  Hottoway  v.  HoUoway.    But  Lord  Al- 
vaaley,  acting  on  the  authority  of  the  earlier 
cases,  held,  that  the  heirs-at-law  at  the  testa- 
tor's death  were  the  parties  described.  Such, 
he  says,  was  the  intendment  of  the  law,  and 
such  must  be  understood  to  be  the  meaning 
of  the  testator,  unless  by  the  context  or  ex- 
press words  it  plainly  appeared  he  intended 
otherwise,  of  which  he  did  not  find  suf&cient 
proof  in  ^at  case.     But  if  Lord  Alvanley 
could  not  find  such  proof  in  that  case,  I 
certainly  cannot  find  it  in  this ;  thinking,  as 
I  do,  there  was  much  evidence  on  the  &ce 
of  the  will,  tending  to  that  proof  in  Hollo- 
vay  V.  HoUoway^  which  is  wanting  in  the 
present  case.     There  is,  indeed,  nothing  of 
such  tendency  in  this  will,  except  the  de- 
scription of  heirs  in  the  plural.     I  have 
already  observed,  there  are  similar  inadapt- 
ationa  of  the  expressions  used  to  the  state 
of  the  famOy  in  HoUoway  v.  HoUoway ; 
but  in  the  present  case  there  is,  I  think,  a 
very  obvious  solution  of  the  apparent  incon- 
sistency. 
Suppose  the  testator,  after  making  all 


such  provisions  as  he  was  anxious  about, 
found  that  in  certain  events  all  those  pro- 
visions might  fail :  having  no  other  object  in 
view,  he  might  naturally  wish  that  the  law 
vdth  respect  to  the  disposition  of  property 
should  in  that  event  take  its  course.  If  he 
had  so  expressed  his  wish,  his  heirs  and 
next-of-kin  would  take  in  the  event  of  the 
provision  failing.  But  as  that  might  not 
take  place  till  some  distant  period,  it  would 
be  uncertain  who  would  till  that  time  stand 
in  the  place  of  such  heirs,  and  the  testator 
therefore  might  naturally  express  such  wish 
in  the  terms  of  this  will ;  and  it  is  not  at  all 
inconsistent  with  such  expression,  as  to 
£ulure  or  contingent  interest,  that  he  should 
give  the  residue  of  his  property  by  a  direct 
gift  to  his  daughter  by  name.  He  might 
have  contemplated  the  possibility  of  his 
daughter's  death  in  his  own  lifetime.  Since 
HoUoway  v.  HoUoway^  several  cases  have 
occurred,  particularly  Jones  v.  Colbeck  and 
Miller  V.  Eaton^  which  might  have  been 
supposed  to  have  received  a  decision  differ- 
ent from  that  which  Sir  W.  Grant  pro- 
nounced on  the  authority  of  HoUoway  v. 
HoUoway.  But  in  none  of  these  cases  do 
I  find  any  disapprobation  expressed  of  that 
decision,  or  any  intention  entertained  of 
overruling  it.  But  in  all  those  cases  dis- 
tinctions are  taken,  which,  whether  tenable 
or  not,  leave  the  authority  untouched.  But 
in  none  of  these  are  the  circumstances  so 
strong  as  are  to  be  found  in  the  present 
case.  There  is,  I  think,  no  ground  for  the 
claim  of  the  next-of-kin  to  the  exclusion  of 
the  daughter ;  and  she  filling  the  character 
both  of  heir  and  next-of-kin,  no  question 
arises  as  to  whether  she  took  possession  of 
the  fund  in  one  character  or  the  other.  I 
therefore  think  the  decree  right,  and  the 
appeal  must  be  dismissed  with  costs* 


BRUCE  V.  DENIBON. 


L.C. 

1847. 
July  2. 

1848. 
March  3. 

Fund  in  Court — Prerogative  Administra- 
tion, 

A  petition  was  presented  by  the  represent 
tatives  of  one  of  the  next^f-kin  of  an  intes- 
tatCf  praying  for ^  the  transfer  ofitock  which 
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had  been  carried  to  the  separate  account  of 
a  party  (since  deceased)  who  was  entitled 
for  her  Ufcy  and  of  the  iniestate*s  next'Of' 
ibin,  who  would  become  entitled  at  her  dc' 
cease.  The  petitioner's  claim  was  deduced 
under  several  probates  and  letters  of  ad- 
ministration taken  ottt  in  the  Consistorial 
Court  of  London;  and  she  was  unable, 
under  those  circumstances^  to  procure  pre- 
rogative probate*  An  order  was  made  for 
the  transfer  of  the  stock,  without  requiring 
probate  from  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury, 

The  testator,  Samuel  Denison,  who  died 
in  1796,  bequeathed  one  half  of  the  residue 
of  his  estate  to  his  wife  Lucy  for  life,  but 
did  not  make  any  disposition  of  that  moiety 
after  her  death.  A  moiety  of  the  residue, 
consisting  of  consols  standing  in  the  Ac- 
countant-General's name,  to  the  credit  of 
the  cause,  and  of  South  Sea  Annuities,  had 
been  carried  to  a  separate  account  for  the 
widow  and  next-of-kin.  The  widow  died 
in  1846,  and  Mary  Anne  Hoyle  now  claimed 
to  have  a  share  transferred  to  her.  Her 
title  was  as  follows: — Juliana  Hamerton 
had  been  found  by  the  Master  to  be  one  of 
the  next-of-kin  of  the  testator.  She  died 
in  1807,  leaving  her  husband  James  Ha- 
merton, her  surviving.  He  died  in  1811, 
without  having  ever  administered  to  her 
estate.  Under  his  will  his  nephew  and 
niece,  Thomas  Hoyle  and  Elizabeth  Hoyle, 
became  entitled  to  this  property  in  joint 
tenancy.  Thomas  Hoyle  was  also  named 
executor  of  J.  Hamerton's  will,  which  was 
proved  by  him  in  the  Consistorial  Court  of 
London.  T.  Hoyle  died  in  1816,  intestate. 
£.  Hoyle,  who  had  become,  by  survivorship, 
entitled  to  the  whole  of  that  moiety,  died  in 
1840,  having  constituted  M.  A.  Hoyle  her 
sole  residuary  legatee  and  executrix,  who 
proved  E.  Hoyle's  will  in  the  Consistorial 
Court  of  London. 

M.  A.  Hoyle,  as  executrix  of  £.  Hoyle, 
obtained  from  the  Consistorial  Court  of 
London  administration  with  the  will  an- 
nexed of  James  Hamerton ;  and  iii  that  right 
obtained  from  the  same  court  letters  of 
administration  to  Juliana  Hamerton.  Mary 
A.  Hoyle  now  presented  a  petition,  pray- 
ing for  the  transfer  of  the  fund. 

The  petition  was  first  heard  before  the 
Vice  Chancellor  of  England,  who  refused  to 


make  any  order.— Fule  16  Law  J.  Rep. 
(n.8.)  Chanc.  448. 

The  case  was  now  brought  before  the  Lord 
Chancellor. 

Mr,  Shapter,  for  the  petitioner,  stated 
that  the  petitioner  was  not  able  to  ob- 
tain letters  of  administration  to  Juliana 
Hamerton  from  the  Prerogative  Court.  Her 
title  was  founded  upon  proceedings  in  the 
Consistorial  Court,  and  that  Court  would 
not  now  give  up  the  original  wills  which 
had  been  proved  there.  On  the  other  hand, 
the  Prerogative  Court  would  not  act  upon 
the  grants  of  the  Consistorial  Court,  nor 
upon  copies  of  wills  which  had  been  proved 
there.  The  wills  of  James  Hamerton  and 
Elizabeth  Hoyle  had  both  been  proved  in 
the  latter  court.  The  cases  which  were 
frequently  cited  upon  this  point  related  to 
probate  or  administration  granted  by  pro- 
vincial courts  other  than  the  Consistorial 
Court  of  London,  and  did  not  therefore  bind 
the  Court  upon  a  question  respecting  the 
Consistorial  Court  of  London — 

Docker  v.  Homer,  2  Dick.  746 ;  s.  c. 
8  Bro.  C.C.  240. 

Sweet  V.  Partridge,  5  Ves.  148. 

ChaUnor  v.  Murhall,  6  Ibid.  118. 

Newman  v.  Hodgson,  7  Ibid.  409. 

Thomas  v.  Davies,  12  Ibid.  417. 
The  case  of  Scarth  v.  the  Bishop  of  Lon- 
don (1)  was  in  fi&vour  of  the  sufficiency  of 
the  probate  granted  by  the  Court  of  London. 
It  was  not  necessary  to  enter  into  the  argu- 
ment whether  the  fUnds  in  question  would, 
as  a  simple  contract  debt,  form  part  of  the 
assets  of  the  party  in  the  diocese  where  he 
died:  the  Bank  being  situate  in  London, 
probate  out  of  the  Consistorial  Court  there 
would  be  sufficient — 

Smith  V.  Stafford,  2  Wils.  Ch.  Rep. 
166. 

Ex  parte  Home,  7  B.  &  C.  632. 

The  Lord  Chancellor  said  he  would 
inquire  of  the  Ecclesiastical  Judges  whether 
the  petitioner  was  actually  subject  to  the 
difficulty  which  was  stated  to  arise  from  the 
contrariety  of  opinion  between  the  diffisrent 
Ecclesiastical  Courts;  and  if  it  did,  the 
Court  would  endeavour  to  relieve  the  peti- 
tioner. 

(1)  1  Hag.  Eo.  Cas.  625, 636. 
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March  3,  1848. — The  Lord  Cuancei,- 
LOR  intimated  that  he  had  directed  the  Ac- 
countant General  to  allow  the  fand  to  be 
transferred,  without  the  production  of  a 
prerogative  probate. 


M.R. 

Jan.  1 8 

Feb.  8 

March  23 


3.) 


WHITTLE  V.  HENNINO. 


Baron  and  Feme — Reversionary  Interest 
in  a  Func^Alienation— Surrender  or  Re~ 
lease — Petition^ 

A  sum  of  2,000i.  stock  had  become  vested 
in  trustees  in  trust  for  Ay  for  his  life ;  and 
after  his  decease,  in  trust  for  his  wife  for 
her  life,  and  after  the  decease  of  the  survivor 
vjnm  trust  for  their  only  child.  The  hus' 
band  and  child  executed  a  surrender  of 
their  estates  to  the  wife,  and  those  three 
parties  joined  in  a  petition  that  the  trust- 
fund  might  be  transferred  to  the  son,  and 
praying  a  transfer  accordingly,  or  that  such 
other  order  might  be  made  as  the  nature  of 
the  case  required.  The  Master  of  the  Rolls, 
however,  after  consideration  of  the  authori- 
ties cited,  dismissed  the  petition. 

The  authority  of  Latchom  v.  Vincent  (1), 
before  Lord  Cottenham,  impugned. 

This  was  the  petition  of  Edmund  Hen- 
ning,  and  Ann  Masterman  his  wife,  and 
their  son  John  James  Henning,  defendants 
to  the  suit.  The  testator,  Robert  Henning, 
by  his  will,  bequeathed  to  the  petitioner 
A.  M.  Henning  2,000/.,  and  by  a  settlement 
executed  on  the  marriage  of  the  petitioners, 
£.  Henning  and  his  wife,  that  legacy  was 
assigned  to  trustees,  in  trust,  as  to  the  divi- 
dends and  interest  thereof  for  E.  Henning 
for  his  life,  and  after  his  decease  upon  trust 
that  the  trustees  should  pay  over  to  or  suffer 
the  petitioner  A.  M.  Henning  to  receive  the 
dividends  and  interest  for  her  life,  and  im- 
mediately after  the  decease  of  the  survivor 
upon  trust  to  pay  the  principal  sum  to  all 
or  such  one  or  more  child  or  children  of  the 
marriage,  exclusively  of  the  other  or  others 

M )  Reported  nomhte  Lacbton  v.  Adams^  5  Law 
J.  Rep.  (n.s.)  Chine.  382. 


of  them,  and  at  such  time  or  times  as  £. 
Henning  and  Ann  Masterman  his  wife  should 
during  their  joint  lives,  by  any  deed  under 
their  hands  and  seals,  attested  by  two  wit- 
nesses, appoint.  The  settlement  contained 
a  power  for  the  trustees,  at  the  request  and 
direction  or  with  the  consent  of  E.  Hen- 
ning and  wife,  testified  in  writing,  to  call  in 
the  principal  money,  and  to  lay  out  the 
same  in  the  purchase  of  freehold  heredita- 
ments of  an  estate  of  inheritance  in  fee 
simple  situate  in  England,  and  to  convey 
such  hereditaments  upon  the  trusts  therein- 
before declared  concerning  the  principal 
sum.  That  sum,  after  certain  payments 
directed  by  the  Court  to  be  made  thereout, 
was  invested  in  the  purchase  of  Si.  per  cent, 
consols,  and  carried  to  "  the  account  of  the 
marriage  settlement  of  E.  Henning  and 
Ann  Masterman  his  wife,"  and  liberty  was 
reserved  by  the  decree  for  parties  to  apply 
to  the  Court. 

By  an  indenture,  dated  the  1st  of  No- 
vember 1847,  and  made  between  the  peti- 
tioners E.  Henning  and  his  wife  of  the  one 
part,  and  the  co-petitioner  J.  J.  Henning 
(their  only  child,  who  attained  the  age  of 
twenty-one  years  in  the  year  1826)  of  the 
other  part,  £.  Henning  and  his  wife  irrevo- 
cably appointed  that  the  trustees  of  the 
settlement,  immediately  after  the  decease  of 
the  survivor  of  the  petitioners  E.  Henning 
and  his  wife,  should  pay  the  principal  sum, 
together  with  all  interest,  dividends,  annual 
proceeds  and  produce  to  J.  J.  Henning  f<Nr 
his  absolute  use. 

The  petition,  after  stating  the  above  fitcts, 
alleged,  that  the  petitioners,  £.  Henning 
and  wife,  were  desirous  that  the  trust  fund 
might  be  transferred  to  the  petitioner  J. 
J.  Henning,  and  prayed  the  transfer  ac- 
cordingly, or  that  such  other  order  might 
be  made  as  the  nature  of  the  case  might 
require. 

Mr.  Batten,  in  support  of  the  petition. — 
The  interest  of  the  wife  is  a  vested  interest 
in  reversion  upon  the  death  of  her  husband, 
and  the  inability  to  deal  with  it  in  that 
state  is  a  legal  inability.  The  wife  cannot 
affect  it,  because  she  is  a  married  woman ; 
and  the  husband  cannot  affect  it,  because 
his  only  power  over  the  choses  in  action  of 
his  wife  is  to  reduce  them  into  possession* 
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The  question  is  a  legal  one ;  and  what  in- 
terests will  survive  to  the  wife  in  equity  in 
general  is  determined  by  analogy  to  the 
rules  of  law.  In  Doswell  v.  Earle{2)  the 
payment  of  the  fund  to  the  husband  of 
the  reversioner  was  held  to  bar  her  claim, 
although  she  survived  her  husband  and  the 
tenant  for  life,  the  principle  being  that  the 
fund  is  treated  as  an  interest  in  posses- 
sion in  the  wife  ;  and  accordingly,  when  the 
tenant  for  life  surrenders  the  life  interest  to 
the  wife,  the  wife's  interest  being  no  longer 
reversionary,  the  money  will  be  paid,  and 
the  Court  will  take  the  consent  of  the  mar- 
ried woman — Lachion  v.  Adams  (3) ;  and  it 
^matters  not  whether  the  life  interest  is  in 
the  husband  or  a  stranger — Bishopp  v.  Cole- 
broke  (4).  Reversionary  interest  is  neither 
the  creature  nor  the  favourite  of  courts  of 
equity,  and  is  not  like  separate  estate ;  and 
no  intention  is  expressed  in,  or  to  be  im- 
plied by,  the  settlement  that  the  interest  of 
the  wife  is  not  to  be  alienated.  So  far  from 
there  being  in  the  present  case  any  ground 
to  suppose  any  intention  against  the  right 
of  alienation,  the  settiement  actually  confers 
a  power  on  the  trustees,  on  the  application 
of  the  husband  and  wife,  to  lay  out  the 
trust  fund  in  land ;  and  if  that  were  done, 
it  could  be  immediately  dealt  with  by  the 
wife,  and  the  trustees  could  scarcely  decline, 
on  the  application  of  the  husband  and  wife, 
to  lay  out  the  trust  fund  on  an  eligible 
freehold  estate;  and  if  the  Court  would 
not  at  onoe  make  an  order  for  purchase, 
it  would,  at  least,  direct  a  reference  to 
the  Master  to  approve  of  a  freehold  estate 
to  be  purchased  with  the  fund.  The  hus- 
band was  quite  willing  to  make  his  prior 
life  estate. 

In  the  course  of  the  argument,  Mr, 
MalinSf  amicus  Curite^  mentioned  a  case  of 
Hazard  v.  P^nm^tfr,  heard  in  the  year  1844 
or  1845,  but  not  reported,  in  which  ]bie  was 
of  counsel,  where  the  Court  had  made  an 
order  resembling  the  one  now  sought. 

Mr.  Walpole^  amicus  Curice^  also  men- 
tioned a  case  of  Box  v.  Box  (5),  where 
Sngden,  L.C.  referring  to  a  case  of  Wooi^ 

12)  12  Ves.  478. 

(3)  6  Law  J.  Rep.  (k.s.)  CHanc.  882. 

(4)  llJur.  798. 

(5)2  Connor  &  Lawion,  606. 


lands  V.  Crowcher  said,  "  That  was  a  case  in 
which  the  wife  was  entitled  to  the  fund  for 
her  life  after  the  death  of  another  person. 
It  was  treated  as  if  it  were  a  contingent 
interest  in  the  wife ;  but  in  reality  it  was 
vested,  for  the  gift  was  absolute  to  the  wife 
after  the  death  of  the  former  tenant  for  life, 
and  she  took  a  vested  interest  immediately 
upon  the  death  of  the  testator,  although  her 
enjoyment  of  it  would  depend  upon  her 
surviving  tiie  person  who  had  the  previous 
life  interest." 

The  Master  of  the  Rolls,  on  inquiring 
whether  a  case  like  the  present  had  ever 
come  before  him,  was  referred  to  Story  v. 
Tonge  (6). 

The  other  cases  cited  in  support  of  the 
application  were — 

Wilson  V.  Oldham,  14  Sim.  594,  n. 
Bean  v.  Sykes,  2  Hayes  on  Conv.  640, 

5  th  edit. 
Creed  v.  Perry,  14  Sim.  592. 
Hall  V.  Hugonin,  Ibid.  595;    s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  14. 

The  Master  of  the  Rolls,  after  stating 
shorUy  the  facts,  and  that  the  petitioners, 
had  not  actuaUy  done  anything  to  release 
their  interest,  observed  that  tiie  petition 
was  a  contrivance  to  alienate  an  interest 
in  a  fund  in  reversion  of  a  married  wo- 
man ;  and  that  the  tiiree  petitioners  had 
asked  the  Court  to  assist  them  in  accom- 
plishing their  object ;  that  if  the  petitioners 
could  obtain  such  assistance,  and  the  Court 
were  to  do  what  they  desired,  the  effect 
would  be  to  decide  upon  petition  what  in 
the  absence  of  a  bill  tiie  Court  declined  to 
do  in  Story  v.  Tonge ;  that  a  mere  oSei  to 
alienate  was  no  foundation  for  an  order ; 
that  the  Court  had  only  looked  at  the  ques- 
tion with  a  view  to  determine  whether  it 
could  encourage  the  petitioners  to  bring 
forward  the  application  in  any  other  form, 
and  after  perusing  all  the  cases  that  had 
been  cited  in  support  of  the  petition,  the 
Court  did  not  think  it  right  to  surest  to 
the  petitioners  any  other  course  of  pro- 
ceeding. 

(6)  7  Bea.  91 ;  s.  c.  18  Law  J.  Rep.  (n.8.) Chanc. 
191. 
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Flis  Honour  added  that  he  had  caused 
inquiries  to  be  made  respecting  the  case  of 
Lachton  y.  Adams,  and  he  was  informed  by 
the  registrars  that  they  could  find  no  trace 
in  the  registrar's  book,  or  anywhere  else,  of 
that  case :  that  that  was  the  only  case  in 
which  the  course  pursued  by  the  present 
petitioners  was  said  to  have  been  acquiesced 
in  by  the  present  Lord  Chancellor,  and 
having  no  reason  to  suppose  any  further 
light  would  be  thrown  on  that  case,  he  should 
make  no  order  upon  the  petition. 

March  23. — In  consequence  of  the  com- 
munication from  the  registrar  to  his  Lord- 
ship, some  further  investigation  was  made, 
and  it  was  found  that  the  title  of  Lachton 
V.  Adams  was  incorrect,  and  the  proper  title 
of  that  case  was  Latchom  v.  Vincent,  The 
particulars  of  that  case  were  then  forwarded 
to  his  Lordship  (7);  and  it  appears  from 

(7)  Copy  of  petition  as  filed  at  Registrar's  Office. 

'^In  Chancery.  —  Between  Mary  Ann  Latchom 
by  Thomas  Crump,  her  next  friend,  plaintifi^  and 
Henry  David  Vincent,  Benjamin  Palmer,  John 
Singleton  Taylor,  and  John  Latchom,  defendants. 
—To  the  Right  Hon.  the  Lord  High  Chancellor  of 
Great  Britain. — The  humble  petition  of  the  above- 
named  plaintiff,  sheweth, — That  by  an  indenture, 
dated  the  9th  of  January  1798,  made  between  Sally 
Hatch,  then  StUlj  Eaton  (the  mother  of  the  plain- 
tiff), of  the  one  part,  and  John  Collins,  James  Cross, 
and  Francis  MatUiews  of  the  other  part,  it  was  de* 
clared  that  the  sum  of  900^,  3  per  cent,  consolidated 
Bank  annuities  then  standing  in  the  names  of  the 
said  John  Collins,  James  Cross,  and  Francis  Mat- 
thews, was  upon  trust,  that  they  or  the  survivor  of 
them,  his  executors  or  administrators,  should  pay  the 
interest,  dividends,  and  produce  thereof  to  die  said 
Sally  Hatch,  for  her  life,  or  as  she  should  direct  or 
appoint;  and,  after  her  decease,  then  upon  trust,  to 
pay,  transfer,  and  set  over  the  said  sum  of  900/« 
Bank  annuities  unto  the  said  Mary  Ann  Latchom 
(above  named)  upon  her  attaining  her  age  of  twenty- 
one  years  or  day  of  marriage,  which  should  first 
happen.  That  the  said  John  Collins  and  James  Cross 
both  departed  this  life  in  the  lifetime  of  the  said 
Francis  Matthews,  and  that  the  said  Francis  Mat- 
thews duly  made  his  will,  and  thereof  appointed  the 
•aid  above-named  Henry  David  Vincent,  Benjamin 
Palmer,  and  John  SiogJeton  Taylor  executors,  who 
duly  proved  the  said  will  in  the  Prerogative  Court 
of  Canterbury.  That  the  said  Mary  Ann  Latchom 
attained  her  age  of  twenty-one  years  about  the  year 
1818,  and  in  the  same  year  was  married  to  her  pre- 
sent husband,  the  above-named  John  Latchom. 
That  by  an  indenture,  bearing  date  the  29th  of 
July  1816,  the  said  Sally  Hatch  assigned,  trans- 
ferred,  and  made  over  unto  the  said  Mary  Ann 
Latchom,  for  her  sole  and  separate  use,  all  the 
interest  and  dividends  to  which  she,  the  said  Sally 
Hatch,  was  entitled  for  her  life  as  aforesaid,  in  the 
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tham,  that  with  the  exception  of  the  title 
of  the  cause,  the  points  mentioned  in  the 
report  are  in  every  respect  correct. 

The  husband  and  son  in  the  present  case 
expected  a  surrender  of  their  estates  to  the 

said  sum  of  900^  8/.  per  cent  Bank  annuities. 
That  the  said  Mary  Ann  Latchom  hath  filed  her 
bill  in  this  cause,  praying  that  the  said  trustees 
may  be  decreed  to  transfer  the  said  sum  of  900/1,  3/. 

£er  cent.  Bank  annuities,  to  the  said  Mary  Ann 
ratchom  and  her  husband  John  Latchom,  in  the 
proportions  therein  and  hereinafter  mentioned.  That 
the  said  trustees  have  put  in  their  answer  to  the 
said  bill,  submitting  to  act  as  the  Court  should 
direct,  and  the  said  John  Latchom  hath  likewise 
put  in  his  answer  thereto,  agreeing  to  receive  100/. 
sterling  for  his  own  use,  and  to  permit  the  said 
Mary  Ann  Latchom,  his  wife,  to  receive  the  re- 
mainder of  the  said  Bank  annuities  for  her  sole 
and  separate  use.  That  no  settlement  was  ever 
made  upon  the  said  Mary  Ann  Latchom  of  any 
money  whatever,  either  upon  her  marriage,  or  at 
any  other  time,  except  as  appears  by  the  said  inden- 
ture of  the  9th  of  January  1798.  Your  petitioner 
therefore  prays  that  the  said  Henry  David  Vincent, 
Benjamin  Palmer,  and  John  Singleton  Taylor  may 
be  ordered  to  transfer  or  pay  to  the  said  John 
Latchom  so  much  of  the  said  sum  of  900/.  3L  per 
cent.  Bank  annuities  as  will  produce  the  sum  of 
100/.  sterling ;  and  that  they  may  be  ordered  to 
pay  the  costs  of  this  suit,  and  of  this  application  to 
William  Alfred,  the  solicitor  of  the  said  M.  A. 
Latchom,  as  between  attorney  and  client,  and  to  pay 
or  transfer  the  residue  of  the  said  sum  of  900/.  3/. 

Ser  cent.  Bank  annuities,  together  with  all  the  divi- 
ends  that  may  accrue  thereon  to  the  said  Mary  Ann 
Latchom,  for  her  sole  and  separate  use,  independent 
of  her  said  husband,  and  that  her  receipt  may  be  a 
good  discharge  for  the  same.'' 

Petition  answered,  13th  of  August  1836. 

(Signed)  Cottenham. 

Extract  firom  Registrar's  Minute  Book.  —  Tri- 
nity term,  6  Will  4,  1836.— Mr.  CoUis's  book, 
p.  311. — Latchom  v,  Vincent — This  cause  and  a 
petition.  The  petition  read — Hayter,  for  the  plain- 
tiff; Richards,  for  the  defendant— The  lady  in 
court,  &c.  desiring  A.  P.  (•). — Usual  affidavit  of 
no  settlement— Cur.  **  Ref  it  to  the  Master"  [the 
regUtrar*M  minute  proceeds  according  to  the  order  as 
drawn  tip]. 

Extract  from  Reg.  Lib.  1835,  B,  fol.  941. 
"Latchom  «.  Vincent. — August  13, 1886.— 
This  cause  coming  on  this  present  day  to  be  heard 
and  debated  before  the  Right  Honourable  the  Lord 
High  Chancellor  of  Great  Britain,  in  presence  of 
counsel  learned  on  both  sides;  and  whereas  the 
said  plaintiff  did,  on  this  day,  prefer  her  petition 
unto  the  Right  Honourable,  &c.,  setting  forth  aa 
therein  set  forth,  and  praying  that,  &c.  Whereupon 
all  parties  concerned  were  ordered  to  attend  his  Lord- 
ship on  the  matter  of  the  said  petition,  and  counsel 


(*)  According  to  prayer. 
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ivire,  and  the  petition  was  amended  by  intro- 
ducing a  statement  to  this  effect. 

The  amended  petition  was  mentioned  to 
his  Lordship  again  on  the  23rd  of  March, 
by  Mr,  Batten,  when  his  Lordship  said,  he 
continued  of  the  same  opinion  as  he  formerly 
expressed,  and  could  not  lend  his  assistance 
to  the  petitioners :  but  he  would  make  an 
order  dismissing  the  petition. 


M.R.      \ 
Jan.  11,  16./ 


THE  ATTORNEY  GENERAL  T. 
LAMBB. 


Production  of  Deed  and  Plan  —  Title 
Deeds — Metes  and  Bounds  —  Tenants  in 
Common — Allegations  in  Answer, 

Notwithstanding  a  statement  in  the  defen^ 
danVs  answer  that  a  deed  of  conveyance^ 
the  production  of  which  is  sought  by  the 
plaintiff  for  his  inspection,  is  his  title  deed, 
and  does  not  in  any  manner  evidence  the 
plaintiff's  title,  the  deed  will  be  ordered  by 
the  Court  to  be  produced  if  it  appear  on  the 
face  of  the  answer  that  its  contents  may 
prove  material  to  the  plaintiff's  case, 

A  partition  was  made,  prior  to  the  reign  of 
King  Henry  VIII,,  of  an  ancient  manor,  by 
dividing  it  into  two  reputed  manors,  to  which 
divers  tenements  were  respectively  allotted 

for  the  petitioner  this  day  attending  accordingly, 
upon  debate  of  the  matter  and  hearing  the  defen- 
dants'  answer,  and  the  said  petition  and  ai&davit  of 
the  petitioner,  whereby  it  appears  that  there  is  no 
settlement  or  agreement  for  a  settlement  of  the 
fund  in  question,  and  what  was  alleged  by  the  coun- 
sel on  both  sides,  and  the  petitioner  being  now  pre- 
sent in  court,  and  examined,  and  consenting,  and 
desiring,  as  prayed  by  the  petition,  his  Lordship  doth 
order  and  decree  that  it  be  referred  to  the  Master 
to  tax  all  parties  their  costs  of  this  suit  as  between 
solicitor  and  client,  in  case  the  parties  differ;  and 
it  is  ordered  that  the  said  defendants,  Henry  David 
Vincent,  Benjamin  Palmer,  and  John  Singleton 
Taylor,  do  sell  900/.  ZL  per  cent  annuities  in  the 
pleadings  in  this  cause  mentioned;  and  it  is 
ordered  that  they  do,  out  of  the  money  to  arise  by 
such  sale,  retain  their  own  costs,  and  pay  the  peti- 
tioner and  the  defendant,  John  Latchom,  the  costs 
of  this  suit,  and  that  they  do  thereout  pay  to  the 
said  defendant,  John  Latchom,  the  sum  of  1002., 
and  that  they  do  pay  the  residue  of  the  money  to 
arise  by  the  said  sale  after  the  aforesaid  payments 
thereout  to  the  plaintiff  Mary  Ann  Latchom,  for 
her  sole  and  separate  use,  independent  of  her  hus- 
band, and  that  her  receipt  be  a  good  and  sufficient 
discharge  for  the  same.*' 


in  severalty,  but  a  considerable  portion  of 
waste  lands  of  the  original  ancient  manor 
continued  undivided,  the  property  of  the  two 
lords  of  the  reputed  manors,  as  tenants  in 
common.  The  information  stated  that  part 
of  the  defendant's  ancient  freehold  tenements, 
situate  within  one  of  the  reputed  manors, 
consisted  of  uninclosed  lands,  and  that  some 
portion  thereof  was  waste  land  held  of  the 
ancient  manor,  and  that  of  such  the  inform- 
ant was  tenant  in  common  with  the  defen^ 
dant :  the  defendant  admitted,  by  his  answer, 
that  there  were  such  waste  lands,  but  stated 
that  the  same  were  allotted,  and  formed  part 
of  the  defendant's  ancient  freehold  tenements, 
and  that  the  defendant,  in  the  year  1829» 
obtained  from  the  lord  of  the  reputed  manor 
in  which  his  ancient  tenements  were  situate, 
a  conveyance  of  the  manorial  and  other 
rights,  fine  rents,  ^c,  belonging  to  the  lord 
over  those  tenements,  except  the  right  to  tin- 
stuff  and  sporting.  The  information  insisted 
that  the  uninclosed  lands,  except  the  ancient 
tenements,  were  held  by  the  two  lords  as 
tenants  in  common,  and  were  subject  to  tin- 
bounds,  and  that  waste  and  unallotted  lands 
only  were  subject  to  tin-bounds.  The  de- 
fendant stated  that  there  was  a  difference 
of  opinion,  as  to  whether  lands  subject  to 
tin-bounds  were  always  waste  lands,  and 
insisted  that  the  deed  of  conveyance  of  1829 
was  the  title  deed  of  the  defendant,  and  in 
no  manner  evidenced  the  informant^ s  title. 
The  deed  and  the  map  delineated  thereon, 
were,  notwithstanding,  ordered  to  be  produced 
for  the  informant's  inspection. 

This  was  a  motion  seeking  the  produc- 
tion, by  the  defendant,  of  divers  documents 
and  papers,  and  in  particular  a  deed  dated 
the  2nd  of  February  1829,  admitted,  by  his 
answer,  to  be  in  his  possession,  with  liberty 
for  the  informant  to  peruse  the  same,  and 
the  map  or  plan  indorsed  thereon.  By 
the  information  it  was  alleged,  that  prior 
to  the  reign  of  King  Henry  VIII.  the 
manor  of  Treverbyn,  in  the  county  of  Corn- 
wall, became  divided  into  two  manors,  or 
reputed  manors,  called  Treverbyn  Treva- 
nion  and  Treverbyn  Courtenay,  at  which 
time  the  tenants  paying  quit  rents  to  the 
manor  were  divided  into  two  classes,  and 
one  of  such  classes  had  ever  since  paid  quit 
rents  to  the  manor  of  Treverbyn  Trevanion, 
and  the  other  to  that  of  Treverbyn  Courte- 
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nay,  but  the  waste  lands  of  the  manor  of 
Treverbyn  continued   to  be  held  by   the 
lords  of  the  manors,  or  those  claiming  under 
them,  as  tenants  in  common ;  that  by  an 
act  of  parliament  passed  in  the  thirty -second 
year  of  King  Henry  Vi II.  the  manor  of 
Treverbyn   Courtenay  and    other  manors 
were  made  parcel  of  the  duchy  of  Cornwall ; 
tiiat  within  the  manor  of  Treverbyn,  or  the 
manors  of  Treverbyn  Trevanion  and  Tre- 
verbyn Courtenay,  there  was  a  parcel   of 
land,  consisting  of  503  acres  or  thereabouts, 
which  was  situate  about  the  northern  boun- 
dary thereof,  and  constituted  part  of  the 
wastes  of  the  manor  of  Treverbyn,  or  of  the 
manors  of  Treverbyn  Trevanion  and  Tre- 
verbyn Courtenay,  with  the  exception  only 
of  certain  ancient  freehold  tenements,  called, 
respectively,      Carnerosemary,     Rosevear, 
Rosevean,  and  H  alii  bet,  which  were  situate 
within  the  boundaries  of  the  said  parcel  of 
land;   that  Carnerosemary,  formerly  con- 
sisting of  three  ancient  freehold  tenements, 
contained  altogether  eighteen  acres ;  and,  in 
respect  of  those  three  ancient  tenements,  there 
had,  previously  to  the  year  1829,  been  paid 
to  the  lord  of  the  manor  of  Treverbyn  Treva- 
nion the  quit  rents  of  Is.  l^d.,  2s,  Sd,,  and 
U,  l^d,  a-year,  and  which  were  the  only 
charges  in  respect  thereof  due  to  the  lord ; 
that  Rosevear  contained  forty  acres  of  old 
inclosed  land,  and  Rosevean  twenty  acres, 
and,  in  respect  of  those  two  tenements,  there 
had  been  formerly  paid  to  the  lord  of  Tre- 
verbyn Trevanion  the  quit  rents  of  Is,  lOd. 
and  2^.   Sd.   respectively  ;    that   Hallibet 
contained  one  and  a  half  acres  of  old  in- 
closed land,  and  there  never  had  beeii  any 
charge  or  payment  in  respect  thereof  due 
to  the  lord;   that  with  the  exception  of 
the  four  ancient  tenements  above  mention- 
ed, the  whole  of  the  above-mentioned  parcel 
of  land  constituted  part  of  the  wastes  of  the 
manor  of  Treverbyn,  or  the  manors  of  Tre- 
verbyn Trevanion  and  Treverbyn  Courte- 
nay, and  that  part  of  the  said  parcel  of  land 
had  been  recently,  and  since  the  year  1820, 
inclosed,  and  other  parts  were  not  inclosed, 
OT  only  improperly  inclosed ;  that  by  inden- 
ture, dated  the   2nd   of  February    1829, 
and  made  between  J.  T.  P.  B.  Trevanion, 
who  was  then  seised  of  the  manor  of  Tre- 
verbyn Trevanion  and  to  one  moiety  of  all 
the  wastes  appertaining  thereto  (his  Royal 
Highness  Albert  Edward  Prince  of  Wales, 
as  Duke  of  Cornwall,  being  seised  of  the 


other  undivided  moiety  thereof,  and  of  all  the 
uninclosed  and  common  lands  within  the 
manor  of  TreveVbyn),  of  the  one  part,  and 
the  defendant,  Henry  Lambe,  of  the  other 
part,  J.  T.  P.  B.  Trevanion  conveyed  to 
the  defendant  and  his  heirs  all  his  interest 
in  the  said  parcel  of  land,  save  and  except 
his,  J.  T.  P.  B.  Trevanion's,  interest  in 
all  tin  and  tin-stuff  thereon  or  arising  there- 
from, and  all  right  of  sporting  thereon ; 
that  under  the  parcel  of  land  above  men- 
tioned there  existed  quantities  of  decom- 
posed granite  stone  and  gravel  of  value  in 
making  china-ware,  the  principal  workings 
for  which  in  the  said  parcel  of  land,  were 
situate  in  the  south-western  comer  thereof, 
and  were  called  Goonbarrow  Clay- works; 
that  the  boundaries  of  the  503  acres  were 
known  to  the  informant,  but  not  the  other 
boundaries,  and  his  Royal  Highness,  in 
right  of  the  said  Duchy  of  Comwdl,  claimed 
to  be  seised  as  tenant  in  common  with  the 
defendant  of  the  said  parcel  of  land,  as  part 
of  the  said  wastes,  and  in  that  right  to  be 
entitled  to  one  moiety  of  the  china  clay 
dug  or  taken  therefrom  by  the  defendant. 
The  information  then  charged  that  the  four 
ancient  freehold  tenements  consisted  only 
of  inclosed  land  to  the  extent  already  men- 
tioned, and  that  they  did  not  include  any 
waste  or  uninclosed  land,  and  that  they  had 
always  been  conveyed  as  ancient  freehold 
tenements,  and  that  no  mention  was  made 
in  any  grant  or  conveyance  of  them  of  any 
waste  or  uninclosed  lands,  as  belonging  or 
attached  to  them ;  and  that  the  map  in  or 
upon  the  indenture  of  the  2nd  of  February 
1 829,  contained  a  particular  delineation  of 
the  waste  lands,  and  would  shew  what  part 
of  the  parcel  of  land  consisted  of  old  inclosed 
land,  and  what  part  of  waste  land.  The  in- 
formation also  charged  that  certain  tracts  of 
land  within  the  county  of  Cornwall  were 
bounded  with  tin-bounds,  and  that,  accord- 
ing to  the  laws,  usages,  and  customs  of  that 
county,  or  of  the  stannaries  there,  all  lands 
in  the  county  bounded  with  tin-bounds  had 
been  waste  or  uninclosed  lands  assured  for 
wastrell,  and  that  no  lands  not  of  that 
description  could  be  bounded  with  tin- 
bounds,  and  that  the  whole  of  the  parcel  of 
land  containing  503  acres,  with  the  excep- 
tion, of  the  four  ancient  freehold  tenements 
had  always  been  and  then  was  under  tin- 
bounds,  and  that  the  tolls  or  dues,  in 
respect  of  tin,  belonged  in  equal  moieties 
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to  his  Royal  Highness  and  J.  T.  P.  ,B. 
Trevanion,  as  such  lord  as  aforesaid. 

The  information  prayed  a  declaration 
that  the  whole  of  the  said  parcel  of  land, 
except  the  four  ancient  tenements  before 
mentioned,  was  part  of  the  wastes  of  the 
manor  of  Treverbyn,  or  of  the  manors  of 
Treverbyn  Trevanion  and  Treverbyn  Cour- 
tenay,  and  part  and  parcel  of  the  possessions 
of  the  duchy  of  Cornwall,  and  that  his 
Royal  Highness,  as  Duke  of  Cornwall,  was 
seised  of  one  undivided  moiety  thereof  as 
tenant  in  common  in  fee  with  the  defendant ; 
and  it  prayed  also  the  consequential  accounts 
thereon. 

The  defendant  by  his  answer  stated,  that 
a  partition  of  the  inclosed  lands,  and  also 
of  large  portions  of  the  uninclosed  lands  of 
the  manor  of  Treverbyn,  including  lands 
thereinafter  mentioned,  belonging  to  the 
defendant,  was  made,  and  that  some  part  of 
the  inclosed  lands,  and  also  of  the  unin- 
closed lands,  was  allotted  to  the  manor  of 
Treverbyn  Trevanion,  and  the  other  part 
thereof  to  the  manor  of  Treverbyn  Courte- 
nay,  and  that  such  respective  parts  of  such 
inclosed  and  uninclosed  land  so  allotted, 
had  ever  since  been  and  were  then  held  in 
severalty  of  the  said  manors  respectively; 
that  the  inclosed  lands,  and  also  the  unin- 
closed lands  so  allotted  to  the  said  manors 
of  Treverbyn  Trevanion  and  Treverbyn 
Courtenay  respectively,  were  respectively 
situate  in  all  parts  of  the  said  manor  of  Tre- 
verbyn, and  that  neither  the  inclosed  nor 
the  uninclosed  lands  formed  or  comprised 
one  separate  and  distinct  tract  of  land,  but 
that,  on  the  contrary,  they  were  mixed 
together;  that  there  were  large  tracts  of 
uninclosed  and  waste  land  in  the  manor 
of  Treverbyn  Trevanion,  and  that  portions 
of  such  uninclosed  and  waste  land  formed 
part  of  and  were  attached  to  the  inclosed 
tenements  of  that  manor,  and  were  par- 
titioned and  divided  with  such  inclosed 
tenements  from  the  lands  of  the  manor 
of  Treverbyn  Courtenay,  and  had  ever 
since  been  and  were  then  held  in  severalty 
as  parts  of  the  inclosed  tenements  by  the 
owners  of  such  tenements,  and  as  parts  of 
the  said  manor  of  Treverbyn  Trevanion; 
that  the  said  parcel  of  land  did  not  in  fact 
constitute  any  part  of  the  wastes  of  the 
manor  of  Treverbyn,  or  of  the  said  manors 
of  Treverbyn  Trevanion  and  Treverbyn 
Courtenay,  either  with  the  exception  of  die 


said  four   ancient  freehold    tenements    in 
the  information  stated  to  be  situate  within 
the  boundaries  of  the  said  parcel  of  land, 
or  otherwise;  and  that  in   fact  the  said 
parcel  of  land  did  constitute  the  ancient 
freehold  tenements  of  Carnerosemary,  Rose- 
vear,  Rosevean  and  Hallibet,  and  comprised 
no  other  land  than  the  lands  belonging  to 
such  tenements  ;  that  the  defendant  did  not 
under  the  indenture  of  the  2nd  of  February 
1829  become,  and  that  he  was  not  then 
under  the  circumstances  therein  appearing, 
tenant  in  common  with  His  Royal  Highness 
of  the  said  parcel  of  land,  or  any  part 
thereof,  or  of  or  in  any  mines  and  minerals 
and  other  substances  therein  and  thereunder, 
save  only  tin  ore  and  tin  stuff  so  reserved 
to  J.  T.  P.  B.  Trevanion  in  the  said  informa- 
tion mentioned ;  that  the  said  parcel  of  land 
was  not  in  fact  part  of  the  wastes  in  the 
information  mentioned ;  that  the  defendant 
had  ever  since  he  became  the  owner  of  the 
said  parcel  of  land  had  the  entire  right  or 
interest  in  all  minerals  (except  tin),.aDd  in 
the  soil  of  the  whole  of  the  said  parcel, 
including  the  said  uninclosed  lands,  which, 
in  fact,  were  part  of  the  said  parcel,  and 
part  of  the  tenements  aforesaid  belonging 
to   the  defendant ;   that  it  was  not   true 
that  the  defendant  had  not  such  right  or 
interest,  except  under  and  by  virtue  of  the 
conveyance  from  the  said  J.  T.  P.  B.  Tre- 
vanion ;  that  the  defendant  at  or  about  the 
date  of  the  deed  of  the  2nd  of  February 
1829  paid  the  sum  of  4001.   to  the  said 
J.  T.  P.  B.  Trevanion  as  the  consideration 
of  the  grant  or  conveyance  of  the  2nd  of 
February  1829,  and  that  the  only  money 
payments  from  which  he  was  relieved  by 
the  grant  or  conveyance  were  five  money 
payments  by  way  of  relief  rent  of  the  said 
manor  of  Treverbyn  Trevanion,  amounting 
in  the  whole  to  the  sum  of  8s.  7d.  men- 
tioned in  the  information ;    and  that  the 
real  object  of  the  defendant  in  paying  the 
sum  of  400/.  for  the  said  grant  or  convey- 
ance, was  the  purchase  of  the  quit  rents, 
and  also  all  the  manorial  or  other  rights, 
royalties,  jurisdictions,    emoluments,   and 
lands  of  the  said  J.  T.  P.  B.  Trevanion  and 
J.  C.  B.  Trevanion,  upon  or  within,  or  over 
the  same  several  respective  lands,  tenements 
and  buildings ;  that  the  deed  of  the  2nd  of 
February  1829  did  not  state  the  quantity 
of  acres  of  the  freehold  tenement  of  Carne- 
rosemary, or  of  Rosevear,  or  of  Rosevean, 
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or  of  Hallibet,  which,  however,  in  fact,  did 
consist  of  the  numher  of  acres  hefore  men^ 
tioned;  that  the  deed  did  not  state  the 
boundary  of  such  last-mentioned  tenements, 
or  of  either  of  them,  save  as  the  same  was 
shewn  on  the  map  or  plan  drawn  on  the 
deed ;  hut,  in  fact,  the  houndary  of  each  of 
the  said  tenements  was  as  therein  stated 
and  described  ;  that  the  deed  did  not,  save 
as  aforesaid,  convey  all  or  any  part  of  the 
said  J.  T.  P.  B.  Trevanion's  interest  in  the 
said  parcel  of  land,  or  in  any  part  or  parts 
thereof;  and  that  the  same  did  not  allege 
or  state,  save  by  the  said  map  or  plan 
thereon,  that  any  part  or  parcel  thereof 
belonged  to  or  formed  part  of  Camerose- 
mary,  Rosevear,  Rosevean,  or  Hallibet; 
but,  in  fact,  the  said  parcel  of  land  did  con- 
stitute such  tenements ;  that  the  map  drawn 
on  the  deed  of  the  2nd  of  February  1 829 
shewed  the  boundary,  but  not  the  quantity 
of  acres  of  the  four  respective  ancient  free- 
hold tenements  ;  that  there  was,  in  fact, 
such  waste  or  uninclosed  land  as  aforesaid, 
always,  as  he  believed,  and  to  the  extent 
aforesaid,  attached  to  and  forming  part  or 
parts  of  all  the  said  freehold  tenements; 
that  such  parts  of  the  said  parcel  of  land  as 
in  that  behalf  mentioned,  and  described  in 
the  map  or  plan  deposited  by  the  defendant 
with  the  clerk  of  records  and  writs  of  the 
Court,  and  no  other  part  thereof,  had  always 
been  and  were  then  under  tin-bounds,  and 
that  some  of  such  tin-bounds  extended 
over  some  indosures,  part  of  the  tenements 
belonging  to  the  defendant,  which  had  been 
inclosed  from  time  immemorial;  and  that 
such  tin-bounds  afforded  no  evidence  or 
proof  of  the  lands  over  w^ich  they  extended 
having  been  at  any  time  waste  lands ;  that 
the  defendant  had  understood  that  the  tolls 
in  respect  of  tin  raised  within  such  parts  of 
the  said  lands  as  were  subject  to  such  tin- 
bounds,  belonged  in  equal  moieties  to  His 
Royal  Highness  and  the  said  J.  T.  P.  B. 
Trevanion  as  such  lords  as  aforesaid  ;  that 
His  Royal  Highness  was  not  entitled  either 
as  tenant  in  common  with  the  said  J.  T. 
P'  B.  ^revanion,  or  otherwise,  to  any 
dues  in  respect  of  tin  raised  within  such 
parts  of  the  said  lands  as  were  not  subject 
to  such  tin  bounds ;  but  that  the  defendant 
was  entitled  to  such  dues  as  the  owner  of 
the  soil  thereof,  and  that  the  defendant 
bad  ever  since  he  had  been  the  owner  of 


su^h  lands  always  received  such  dues,  and 
he  believed  his  predecessors  in  title,  owners 
of  the  said  lands,  had  always  received  such 
dues  for  such  tin  and  other  minerals  raised 
and  gotten  in  their  times  respectively,  from 
such  parts  of  the  said  lands  as  were  not 
under  tin-bounds  as  aforesaid;  that  the 
deed  of  the  2nd  of  February  1829  was  the 
dtle  of  the  defendant,  and  was  not  in  any 
manner  the  title  deed  of  His  Royal  High- 
ness, and  that  His  Royal  Highness  had  no 
interest  in  or  title  to  the  said  deed;  and 
the  defendant  insisted  that  lie  was  not  in 
fact  bound  to  set  forth  the  particulars  thereof, 
and  that  he  was  not  bound  and  ought  not 
to  be  compelled  to  produce  the  deed,  or  the 
plan  indorsed  thereon;  and  the  defendant 
declined  to  produce  the  deed  or  the  plan. 
The  defendant  admitted  his  possession  of  the 
deed  and  other  deeds  and  papers  relating  to 
the  matters  inquired  after  by  the  information ; 
and  stated  that  all  the  said  deeds,  docu- 
ments, and  papers  were  his  title  deeds  to 
the  said  tenements,  no  part  whereof  be- 
longed in  any  way  to  his  Royal  Highness ; 
and  that  the  said  deeds,  documents,  and 
papers  did  not  shew  or  tend  to  shew  his 
Royal  Highness's  title  to  the  tenements,  or 
to  any  part  thereof.  The  defendant,  in  his 
answer,  admitted  that  some  parts  of  the 
contents  of  the  deed  of  the  2nd  of  February 
1829,  were  to  the  effect  stated  in  the  informa- 
tion, and  that  thereby  the  chief  rents  already 
mentioned,  and  all  the  manorial  and  other 
rights,  royalties,  &c.,  payable  to  the  manor 
of  Treverbyn  Trevanion,  in  respect  of  the 
four  ancient  tenements,  and  of,  upon,  or 
within  such  parts  of  the  waste  lands  adjoin- 
ing the  said  tenements,  as  had  been  thereto- 
fore exclusively  held  and  enjoyed  therewith, 
and  which  tenements  were  delineated  on  the 
map  or  plan  indorsed  on  the  deed,  were 
(save  the  dole  of  the  ore  and  right  of  sport- 
ing) conveyed  to  the  defendant. 

Mr,  Turner  and  Mr.  Elmsley,  in  sup- 
port of  the  motion. — By  the  deed  of  the 
2nd  of  February  1829,  the  defendant  be- 
came tenant  in  common  with  the  Duke  of 
Cornwall  of  all  the  waste  lands  mentioned 
in  the  information ;  and  on  that  deed  is  a 
map,  which  contains  a  particular  delineation 
of  the  waste  lands,  and  will  shew  what  part 
of  the  parcel  of  land,  containing  503  acres, 
is  old  inclosed  land,  and  what  part  consists 
of  waste  land ;  and  although  the  defendant 
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insists  that  the  deed  in  question  is  his  title 
deed,  still  if  that  deed  in  any  way  manifests 
the  title  of  his  Royal  Highness,  he  is  as 
much  entitled  to  an  inspection  of  it  as  of 
any  title  deed  in  his  own  possession. 

[The  Master  of  the  Rolls.  —  Your 
argument  is,  that  there  cannot  be  a  deed 
shewing  the  particulars  of  the  four  ancient 
freehold  tenements  which  does  not  also 
shew  the  waste  lands.] 

It  is  not  insisted  that  such  is  necessarily 
the  case,  but  that  it  may  be  so :  where  a 
defendant  sets  forth  in  his  answer  a  portion 
of  a  document,  as  in  the  present  case,  he  is 
liable  to  be  called  on  to  state  the  whole 
contents  of  it ;  and,  therefore,  the  defendant 
ought  to  be  ordered  by  the  Court  to  produce 
the  deed,  having,  by  his  answer,  admitted 
it  to  be  in  his  possession — Latimer  v.  Neate 
(1).  In  the  next  place  the  conveyance  to 
the  defendant  of  the  manorial  rights  over 
the  tract  of  land  in  question,  containing  the 
503  acres,  and  of  the  quit  rents  arising 
thereout  (except  the  right  of  sporting,  and 
the  right  to  the  tin  ore,  and  tin  stuff)  being 
evidence  of  the  title  of  Trevanion,  is  evidence 
also  of  the  title  of  the  Duke  of  Cornwall. 
The  question  is  one  of  parcel  or  no  parcel ; 
and  the  defendant  is  not  entitled  to  say 
the  plaintiff  shall  be  content  with  the  defen- 
dant's representation  of  the  nature  and  con- 
tents of  the  deed,  but  he  must  produce  it,  the 
plaintiff  having  a  right  to  see  whether  the 
defendant  has  stated  it  correctly  or  not,  and 
whatever  interest  passed  to  the  defendant 
by  the  deed  of  the  2nd  of  February  1829, 
has  reference  to  the  plaintiff's  manorial 
rights  over  the  wastes.  Combe  v.  the  Cor^ 
poration  of  London  (2),  &nd  Nee»om  v. 
Clarkson  (3),  were  also  cited  in  support  of 
the  motion. 

Mr,  Kindersley  and  Mr,  B,  S,  Folleitt 
contra. — The  broad  principle  established 
in  cases  of  this  kind  is,  that  if  there  be  a 
document  which  the  plaintiff  desires  to  see, 
and  it  is  of  such  a  nature  as  tends  to  dis- 
cover the  plaintiff's  title  (with  the  exception 
of  the  case  of  a  mortgagee),  the  plaintiff  is 
entitled  to  a  production  of  it,  but  not  other- 
wise.   There  is  no  doubt  the  parcel  of  land 

(1)  11  Bligb,  112;  t.c.  4  CI.  &  Fin.  570. 

(2)  I  You.  &  Coll.  C.C.  631 ;  s.  c.  15  Uw  J. 
Rep.  (n.8.)  Chanc.  80. 

(3)  1  C.P.  Coop.  93  ;  s.c.  12  Law  J.  Rep.  (n..s) 
Cbatic.  99. 


claimed  by  the  defendant  was   within  the 
manor  of  Treverbyn,  but  whether  within 
the  manor  of  Treverbyn  Trevanion  is  not 
stated  in  the  information.  If  the  map  shews 
that  part  of  the   503  acres  is   waste,  the 
plaintiff  will  be  right  in  his  application  for 
the  production  of  it ;  but  the  deed  nowhere 
states  the  number  of  acres  of  the  four  ancient 
tenements  respectively,  nor  the  boundaries 
of  them ;   and  there  is  nothing   to  shew 
that  the  deed  or  map  will  make  out  the 
plaintiff's  title,  or  prove  that  any  part  of 
the  parcel  of  land  claimed  to  be  the  absolute 
property  of  the  defendant,  is  waste  land. 
There  is  nothing  in  the  answer  or  in  the 
deed  of  the  2nd  of  February  1829,  to  shew 
that  the  defendant  took  anything  else  than 
the  entirety  of  the  manoriid  rights  (except 
the  tin  and  sporting)  arising  in  the  manor 
of  Treverbyn  Trevanion,  and  not  a  part  or 
share  only  of  those  rights ;  and  if  the  defen- 
dant is  not  in  possession  of  the  parcel  of 
land  in  respect  of  the  four  ancient  freehold 
tenements,  he   has  no  title   to  it  at   all. 
The  observation  of  the  Lord  Chancellor, 
in  Latimer  v.   Neate^  that  the  plaintiff, 
"  under  the  drcumstanees^**  was  entitled  to 
the  production  of  the  deeds,  and  the  par- 
ticular circumstances  of  that  case,  clearly 
justified  the  order  being  made  for  produc- 
tion, but  the  Lord  Chancellor  never  in- 
tended in  Latimer  v.  Neate  to  say,  that  if 
a  word  out  of  the  deed  were  stated  in  the 
answer,  the  whole  deed  might  be  required 
to  be  set  forth  and  to  be  produced;  and 
here  the  defendant  denies  explicitly  that 
the  plaintiff  has  any  interest  in  the  manor 
of  Treverbyn  Trevanion. 

Mr,  Turner^  ii\  reply,  observed  that  the 
defendant  did  not,  in  his  answer,  disclaim 
all  interest  in  the  waste  lands,  and  did  not 
state,  that  if  the  lands  did  not  pass  by  the 
deed  to  him,  as  part  of  the  four  ancient 
freehold  tenements,  he  did  not  make  claim 
to  them. 

The  Master  of  the  Rolls,  after  stating 
that  the  present  motion  sought  the  produc- 
tion of  certain  deeds  and  papers  admitted 
by  the  defendant  to  be  in  his  possession, 
and  more  particularly  a  deed  dated  the  2nd 
of  February  1829,  having  a  map  or  plan 
delineated  thereon,  expressed  himself  to  the 
following  effect : — The  defendant  admits  he 
has  the  deed  in  his  possession,  but  insists 
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lie  is  not  bound  to  produce  it,  because  it 
relates  to  bis  own  title,  and  does  not  relate 
to  the  title  of  the  plaintiff.  The  protection 
against  the  production  of  the  deed  is  suffi- 
ciently stated  by  the  defendant,  unless  tbe 
answer  discloses  grounds  for  ordering  the 
production  of  it.  The  deed  is  admitted  by 
the  defendant  to  be  a  conveyance  of  the 
manorial  rights  (with  particular  exceptions) 
of  the  lord  of  the  manor  over  the  lands  of 
the  defendant,  which  are  not  described  by 
metes  and  bounds,  but  by  a  map  or  plan 
delineated  on  the  deed;  and  the  answer 
states  that  there  is  a  map  in  existence,  but 
the  defendant  does  not  say  that  the  one 
produced  by  him  is  identical  with  the  map 
or  plan  delineated  on  the  deed.  There  is 
an  obscurity  in  the  statements  contained  in 
the  information  and  answer,  with  reference 
to  the  lands  in  question,  but  no  imputation 
is  intended  on  that  account  to  be  cast  on 
any  party.  The  manor  of  Treverbyn  was, 
prior  to  the  reign  of  King  Henry  VIII., 
divided  into  two  manors,  or  at  least  so 
^dealt  with  that  the  two  separate  manors 
of  Treverbyn  Tfevanion  and  Treverbyn 
Courtenay  were  formed  out  of  the  manor 
of  Treverbyn  ;  but  the  waste  lands  of  that 
manor  were  not  divided  or  allotted,  but  are 
still  held  by  the  lords  of  Treverbyn  Treva- 
nion  and  Treverbyn  Courtenay,  as  tenants 
in  common. 

Before  the  year  1829,  Mr.  Trevanion,  as 
lord  of  the  manor  of  Treverbyn  Trevanion, 
and  the  Duke  of  Cornwall,  as  lord  of  the 
manorof  Treverbyn  Courtenay,  were  entitled 
as  tenants  in  common  to  certain  waste  lands 
which  were  never  allotted ;  and  before  the 
same  year  1829,  the  defendant  was  entitled 
to  certain  ancient  freehold  tenements,  situ- 
ate within  the  manor  of  Treverbyn  Treva- 
nion, part  whereof  consisted  of  uninclosed 
lands  ;  and  the  information  insists  that 
some  portion  of  these  was  waste  land,  and 
that  of  such  the  Duke  of  Cornwall  was 
tenant  in  common  with  the  defendant.  The 
defendant  also  states,  by  his  answer,  that 
there  were  such  waste  lands  to  the  extent 
stated  in  his  answer,  and  that  the  same  were 
allotted  and  formed  part  of  the  defendant's 
ancient  freehold  tenements  ;  and  that  there 
were  no  other  waste  lands  than  those «o  allot- 
ted to  his  ancient  freehold  tenements.  The 
defendant  also  says,  that  Mr.  Trevanion 
was  formerly  entitled  to  one  moiety  of  the 


manorial  waste  lands;  and  if  they  were 
such,  Mr.  Trevanion,  being  thus  entitled  to 
one  moiety  of  the  waste  lands,  conveyed  his 
manorial  rights  over  the  ancient  freehold 
tenements  to  the  defendant.  This  deed  of 
the  2nd  of  February  1829,  conveys  all  the 
right  of  Mr.  Trevanion  as  tenant  in  com- 
mon with  the  Duke  of  Cornwall,  over  the 
waste,  save  the  right  to  the  ore,  tin-stuff, 
and  right  of  sporting ;  and  except  the  alle- 
gation in  the  defendant's  answer,  that  there 
were  large  tracts  of  uninclosed  and  waste 
lands  in  the  original  manor,  and  that  portions 
thereof  formed  part  and  were  allotted  to 
the  inclosed  tenements  of  Treverbyn  Tre- 
vanion, and  have  ever  since  been  held  in 
severalty,  there  is  nothing  to  shew  that  the 
lands  so  alleged  to  have  been  allotted  were 
not  conveyed  as  waste.  In  another  part  of 
the  defendant's  answer,  he  states  that  the 
wastelands  are  subject  to  tin  bounds ;  and  he 
believes  that  the  tin  belongs  to  the  Duke  of 
Cornwall  and  Mr.  Trevanion,  and  he  says, 
there  is  a  difference  of  opinion,  as  to  whether 
the  lands  subject  to  tin-bounds  are  always 
waste  lands.  Under  the  circumstances,  I 
therefore  think,  notwithstanding  the  state- 
ments contained  in  the  answer,  that  the  deed 
is  the  title  deed  of  the  defendant;  that  the 
deed  may  contain  matters  material  to  the 
informant's  case ;  and  that  the  defendant 
having  acquired  the  manorial  rights  by  the 
deed,  became  subject  to  liabilities  which  he 
would  not  have  become  subject  to  otherwise. 

Order  made  for  production  of  the  deed 
and  map  indorsed  thereupon. 


L 

March 


CLARKE  V.  WYBURN. 


.C.      \ 

•ch  1.  J 

Pauper — Appeal  in  Formd  Pauperis. 


Mode  of  proceeding  by  a  party  who  wishes 
to  appeal,  and  to  carry  on  the  appeal  in 
forma  pauperis. 

This  cause  had  been  heard  bv  the  Vice 
Chancellor  of  England,  who  dismissed  the 
bill  with  costs.  The  plaintiff  was  desirous 
of  appealing  from  that  decision,  but  being 
unable  to  pay  the  usual  deposit,  he  applied 
for  the  common  order  to  sue  in  formd  pau^ 
peris.  That  order  authorizes  a  party  to 
prosecute  the  suit;  but  as  the  suit   was 
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ended  by  the  dismissal  of  the  bill,  the  officer 
at  the  Rolls  objected  to  grant  the  usual 
order. 

The  matter  was  now  mentioned  to  the 
Lord  Chancellor,  by 

Mr.  Skapteff  on  behalf  of  the  plaintiff. 
—-He  produced  the  usual  affidavit  by  the 
plaintiff,  of  poverty ;  on  which  affidavit  was 
indorsed  the  certificate  of  counsel  as  to  the 
propriety  of  the  appeal. 

An  order,  which  was  made  in  similar  cir- 
cumstances, in  a  cause  of  Heaps  v.  the  Com' 
missioners  of  Churches  {I)  was  mentioned 
to  the  Court. 

• 

The  Lord  Chancellor  made  an  order 
according  to  that  form. 


V 

Feb 


.C.     \ 
.  11.  j 


OUSBY  V.  HARVEY. 


Will — Construction  —  Absolute  Bequest 
of  Personalty. 

A  testator  bequeathed  to  his  grand-daugh- 
ter  the  interest  arising  out  of  1,5002.  con- 
sols^ during  her  Ufe,  anfi  at  her  decease 
to  descend  to  her  heirs^  male  or  female^  by 
paying  to  her  uncle  10/.  per  annum^  during 
his  Itfe,  but  the  said  1,500/.  stock  to  be  by 
no  means  sold  whatsoever^  except  failure  of 
issue,  and  then  to  descend  to  the  testator's 
son  and  his  heirs  for  ever : — Held,  that  this 
was  an  absolute  bequest  of  the  1,500/.  stock 
to  the  testator's  grand-daughter* 

( 1 )  Heap  V.  the  CommisBioDers  for  Building  New 
Churches,  Tuesday,  June  8 , 1 830.  Upon  motion  this 
day  made  unto  the  Right  Hon.  the  Lord  High  Chan- 
cellor of  Great  Britain,  hy  Mr.  Duckworth,  of 
counsel  for  the  plaintiff,  it  was  alleged,  that 
the  plaintiff  some  time  since  filed  his  hill  in  this 
court  against  the  defendants,  to  which  hill  the  de- 
fendants appeared  and  put  in  their  answer  thereto, 
and  the  cause  being  at  issue  came  on  to  he  heard 
before  his  Honour  the  Vice  Chancellor  on  the  6th 
of  March  last,  when  it  was  ordered  that  the  said 
bill  should  be,  and  the  same  was  thereby  dismissed, 
with  costs.  That  the  plaintiff  is  aggrieved  by  the 
said  order,  and  intends  to  appeal  therefrom  to  his 
Lordship,  but  by  reason  of  hia  poverty  he  is  un- 
able to  present  or  prosecute  his  said  appeal  unless 
he  be  permitted  to  do  so  informd  pauperis.  It  was 
therefore  prayed  that  the  plaintiff's  petition  of  ap. 
peal  may  be  received  and  set  down  for  bearing 
without  the  usual  deposit,  and  that  the  plaintiff 
may  be  at  liberty  to  prosecute  the  same  inform4 
pauperis,  which,  upon  hearing  an  affidavit  of  the 
plaintiff  in  respect  of  his  poverty  read,  is  ordered 
accordingly.    F.  B.  B.— Reg.  Lib.  1829,  fol.  1527. 


The  question  in  this  case  arose  upon  the 
will  of  Thomas  Harvey,  dated  the  7th  of 
July  1810,   which  was  in   the   following 
terms : — "  I,  Thomas  Harvey,  do  bequeath  to 
Sophia  Harvey,  my  granddaughter,  daugh- 
ter of  my  son  Charles  Harvey,  the  interest 
arising  out  of  1,500/.  stock  3/.  per  cent, 
consols  for  her  during  her  life,  and  at  her 
decease  to  descend  to  her  heirs,  male  or 
female,  by  paying  to  her  uncle,  William 
Harvey,  10/.  per  year  out  of  the  said  in- 
terest during  his  life,  but  the  said  1,500/. 
stock  to  be  by  no  means  sold  whatsoever, 
except  failure  of  issue,  and  then  to  descend 
to  my  son  Charles  Harvey,  and  his  heirs 
for  ever,  for  the  safety  of  which  I  nomi- 
nate Charles  Harvev,  the  father  of  the  said 
Sophia  Harvey,  her  guardian,  during  his  life, 
and  before  his  decease  to  choose  two  other 
guardians  for  the  fulfilment  of  this  my  be- 
quest.   Of  what  other  monies  or  goods,  &c. 
I  may  possess  at  my  decease,  I  leave  at  the 
sole  disposal  of  my  son,  Charles  Harvey, 
to  distribute  equally  among  the  children, 
whom  I  nominate  my  sole  executor."  « 

Mr,  Swinburne,  for  Sophia  Harvey»  con- 
tended that  the  words  in  the  will  of  the 
testator  constituted  an  absolute  bequest  to 
her  of  the  1,500/.  If  these  words  had  been 
used  with  reference  to  real  estate,  it  was 
clear  that  they  would  have  created  an  estate 
tail,  but  as  the  property  was  solely  per- 
sonal, the  bequest  gave  an  absolute  interest. 
The  case  of  Lord  Ferulam  v.  Bathunt  (1) 
was  cited  in  support  of  this  construction. 

Mr>  Welford,  contra,  contended  that  this 
was  a  gift  to  Sophia  Harvey  for  life  only, 
with  remainder  to  her  children. 

The  Vice  Chancellor. — This  is  the  will 
of  a  person  who  appears  to  have  been  most 
illiterate.  It  is  difficult  to  say  what  con- 
struction is  to  be  put  upon  the  words  ;  but 
I  do  not  see  how  I  am  to  take  the  fund 
away  from  Sophia  Harvey.  The  testator 
might  very  probably  have  intended  the 
money  to  go  among  the  children ;  but,  upon 
the  words  he  has  used,  I  am  bound  to  hold 
that   it  is  an  absolute  bequest  to  Sophia 

Harvey. 

(1)  13  Sim.  374. 
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J  p       ^  SKERRATT  V.  THE  NORTH  STAP- 
J       20     I        ^^^^SHIRE     RAILWAY     COM- 
^"'       '  )        PANY. 

Railway — Lands  Clauses  Consolidation 
Actf  8  Vict.  c.  18. — Construction — Arbi- 
trators—  Umpire — Award. 

Where  arbitralors  have  been  named  to  fx 
the  amount  of  compensation  to  be  paid  by 
a  railway  company  for  land,  and  the 
arbitrators  have  appointed  an  umpire,  the 
three  months  allowed  by  the  2Zrd  section  of 
the  Lands  Clauses  Consolidation  Act,  for 
the  arbitrators,  or  their  umpire,  to  make  the 
award,  will  not  be  computed  from  the  ap^ 
pointment  of  the  arbitrators,  but  the  umpire 
vill  be  entitled  to  that  time,  independently  of 
the  time  allowed  to  the  arbitrators  to  make 
their  award. 

The  plaintiff  was  the  owner  of  certain 
lands  at  Sandbach,  in  the  county  of  Chester, 
which  were  required  by  the  North  Stafford- 
shire Railway  Company,  for  the  purposes 
of  their  railway.  While  the  bill  was  pend- 
ing in  parliament  the  plaintiff  presented  a 
petition  against  it,  but  ultimately  he  with- 
drew his  opposition;  and  an  agreement 
was  come  to,  whereby  the  question  of  com- 
pensation was  to  be  referred  to  arbitration ; 
and  it  was  expressly  agreed  that  all  proper 
ditches  and  drains  were  to  be  made  as  might 
be  decided  by  the  arbitrators ;  and  this 
reference  was  to  be  subject  to  the  powers 
of  the  Railways,  Lands,  and  Companies 
Clauses  Consolidation  Acts.  On  the  2drd 
of  February  1847  the  company  appointed 
their  arbitrator,  and  served  notice  thereof 
on  the  plaintiff.  On  the  9th  of  March 
1847  the  plaintiff  appointed  his  arbitrator; 
and  on  the  29th  of  March  the  two  arbitra- 
tors nominated  an  umpire.  The  arbitrators 
Held  several  meetings  and  examined  several 
witnesses,  who  were  produced  on  behalf 
of  the  plaintiff,  but  none  on  behalf  of 
the  company.  No  award  was  made  by  the 
arbitrators ;  but  ultimately  the  umpire  made 
his  award,  dated  the  28th  of  June  1847. 

The  plaintiff  objected  to  the  award  upon 
several  grounds,  and  contended,  that  under 
the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  the  powers  of  the  arbitrators 
and  of  the  umpire  ceased  on  the  23rd  of 
May,  being  three  months  from  the  appoint- 
New  Seribs,  XVII.— Chanc. 


ment  of  the  company's  arbitrator  (1)  ;  or  at 
the  farthest  on  the  9th  of  June  1847,  the 
latter  date  being  three  months  after  the 
appointment  of  the  plaintiff *s  arbitrator. 

The  bill  alleged  that  the  arbitrators  neg- 
lected to  make  their  award  within  twenty- 
one  days,  as  required  by  the  statute,  and 
that  they  did  not  extend  the  time  for 
making  the  award,  but  that  they  continued 
long  after  the  expiration  of  twenty-one  days 
from  the  9th  of  March  1847  to  interfere  in 
the  matter  of  the  arbitration. 

This  bill  was  filed  for  a  specific  perform- 
ance of  the  agreement ;  for  an  injunction  to 
restrain  the  company  from  entering  upon 
the  plaintiff  *8  land,  and  if  necessary,  to  have 
the  award  set  aside  and  delivered  up  to  be 
cancelled.  In  September  1847,  a  special 
injunction  was  obtained  ex  parte  to  restrain 
the  company  from  doing  anything  to  con- 
vert the  land.  The  following  week,  the 
plaintiff  moved  to  set  aside  the  award :  but 
that  motion  stood  over  for  a  few  days,  and 
was  then  heard  together  with  a  motion  on 
behalf  of  the  defendants  to  dissolve  the 
injunction. 

The  injunction  was  afterwards  dissolved 
upon  the  company  giving  satisfactory  secu- 
rity for  the  payment  of  such  a  sum  as  should 
ultimately  be  found  due  from  them. 

The  Vice  Chancellor  Wigram  pro- 
nounced his  judgipent  on  the  11th  of  No- 
vember 1847,  and  set  aside  the  award, 
being  of  opinion  that  it  was  defective  in 
having  merely  fixed  the  amount  of  money 
to  be  paid,  and  not  having  given  any  direc- 
tions for  the  drains,  &c.  as  provided  for  by 
the  agreement ;  and  His  Honour  also  ex- 
pressed his  opinion  that  the  three  months 
mentioned  in  the  23rd  section  of  the  Lands 
Clauses  Consolidation  Act  fixed  the  limit 
within  which  the  award  of  the  umpire  ought 
to  have  been  made. 

(1)  The  27th  section  of  the  Lands  Clauses  Con- 
solidation Act  requires  the  arbitrators  to  appoint 
an  umpire,  before  they  enter  upon  the  business  of 
the  arbitration.  The  31st  section  enacU,  that  if 
the  arbitrators  fail  to  make  their  award  within 
twenty-one  days,  or  such  extended  time  as  they 
shall  have  appointed,  the  matters  referred  to  them 
shall  be  determined  by  the  umpire ;  and  the  23rd 
section  enacts,  that  if  the  arbitrators  or  their  um- 
pire shall /or  three  tnonths  haye  failed  to  make  their 
or  his  award,  the  question  shall  be  settled  by  a  jury. 
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The  question  was  now  argued  before  the 
Lord  Chancellor,  by  way  of  appeal  from 
the  decision  of  the  Vice  Chancellor  Wigram. 

Mr.  Stuart  and  Mr,  Bovill  appeared  for 
the  company ;  and 

Mr,  Teectand  Mr.  Steer e^  for  the  plaintiff. 

Part  of  the  argument  applied  to  the  objec- 
tion taken  to  the  award,  on  the  ground  that 
it  did  not  give  any  directions  respecting 
the  drains,  &c.;  but  the  chief  point  was, 
whether  the  award  was  made  within  the 
time  allowed  by  the  act. 

The  Lord  CaANCEixoR  (without  bearing 
a  reply).— *Tbe  question  is,  what  period  is 
allowed  for  making  the  award,  when  the 
arbitrators  do  not  make  the  award,  and  the 
duty  therefore  devolves  on  the  umpire. 
Now,  the  arbitrators  are  to  be  appointed, 
and  they  are,  before  tbey  proceed  to  perform 
the  duties  of  the  arbitration,  to  appoint  an 
umpire,  whose  duty  it  will  be  to  consider 
the  matters  of  reference  if  the  arbitrators 
shall  not  be  able  to  agree.  [His  Lordship 
read  the  Slat  and  23rd  'sections.]  Now, 
then,  the  arbitrators  have  the  power  to  do 
this  within  twenty- one  days ;  but  upon  the 
expiration  of  the  twenty»one  days  if  they 
do  not  do  anything,  it  devolves  on  the 
umpire :  but  they  have  the  power  of  enlarg- 
ing the  time,  and  that  without  limit,  except 
ao  far  as  it  is  limited  by  the  23rd  clause, 
which  refers  it  to  another  tribunal  if  their 
award  is  not  made  within  three  months; 
that  is  to  say,  if  they  are  in  default,  or  if 
in  the  terms  of  tbe  clause  (I  am  now  read- 
ing it  without  reference  to  the  umpire) — ^if 
the  matters  shall  be  referred  to  arbitration, 
and  the  arbitrators  shall,  for  three  months, 
have  failed  to  make  their  award,  then  it  is 
to  be  settled  by  a  jury.  Now,  the  power 
to  enlarge  the  time  for  making  the  award 
was  quite  clearly  given  to  tbem  for  any 
period  within  the  three  months  from  the 
time  of  their,  appointment.  If,  therefore, 
they  chose  without  reference  to  the  twenty- 
one  days  to  enlarge  the  time  from  time  to 
time,  so  aa  to  exhaust  the  three  months, 
although  they  had  previously  appointed  an 
umpire,  it  is  quite  clear  that  when  the  three 
months  had  expired,  and  the  umpire  is 
bound  to  make  his  award  before  the  expi- 


ration of  that  time,  the  umpire  would  in 
that  case  have  no  time  left  within  which 
he  could  perform  his  duty,  which  would 
thus  render  the  appointment  of  the  um- 
pire perfectly  useless  ;  and  the  object 
of  the  parties  in  having  the  umpire  to 
decide  between  them  would  be  entirely 
lost,  and  the  reference  to  the  jury  would  be 
a  mere  matter  of  course  on  the  expiration 
of  the  three  months.  Now,  that  is  a  result 
unavoidable.  It  was  very  much  considered 
by  the  learned  counsel ;  and,  as  I  anticipated, 
no  answer  was  given,  or  could  be  given  to 
that  result  of  those  provisions,  according  to 
the  construction  of  those  clauses. 

Then  is  there  any  other  construction 
leading  to  some  less  absurd  conclusion? 
There  is  that  other  construction  which 
is  more  or  less  consistent.  There  was 
the  case  suggested,  that  if  there  was  an 
umpire  to  be  appointed  who  had  undeftaken 
that  duty  as  soon  as  the  arbitrators  suffered 
the  time  to  elapse  within  which  they  ought 
to  have  made  their  award,  which  in  the 
ordinary  course  of  things  would  have  been 
at  the  expiration  of  twenty-one  days,  if 
they  made  no  award  within  that  period  it 
devolved  on  the  umpire.  If,  on  ihe  other 
hand,  they  were  advised  to  take  more  tinae 
to  make  their  award,  then  the  duty  of  the 
umpire  should  commence  from  the  expira- 
tion of  that  time,  and  the  time  should  be 
so  enlarged  as  to  give  him  an  opportunity 
of  performing  that  duty.  The  statute  sup- 
poses that  you  call  in  the  umpire  in  order 
that  he  may  have  the  opportunity  of  per- 
forming his  duty.  Now,  the  way  of  con«* 
struing  and  effecting  that  object,  and  of 
making  the  twenty- third  clause  eonaiatent 
with  idl  the  other  provisions  of  the  act,  ac- 
cording to  the  way  in  which  I  read  it,  is  this : 
by  which,  instead  of  giving  an  impossible 
and  absurd  construction,  (a  result  which 
could  not  possibly  have  been  intended,)  y^u 
will  give  the  words  their  natural  and  obvious 
meaning,  because  then  you  read  it  in  this 
way :  the  twenty- third  clause  is,  *^  If,  when 
the  matter  shall  have  been  referred  to  arbi- 
tration, the  arbitrators  or  their  umpire  shall 
for  three  months  have  failed  to  make  their 
or  his  award,  or  if  no  final  award  shall  be 
made,  the  question  of  such  compensation 
shall  be  settled  by  the  verdict  of  a  jury.'* 
Then  reddendo  singula  singulis^  according 
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to  the  ordinary  rules  of  construction,  we 
have  two  parties  making  an  award;  pro- 
vision is  made  for  the  one  and  the  other, 
and  the  arbitrators  may  have  failed,  or  the 
umpire  may  have  failed.    It  applies  to  both 
io  the  abandonment  of  their  duty,  and  the 
neglect  of  doing  that  which   they  ought 
to  do  within  three  months ;  and  then  the 
event  occurs  in  which  they  are  to  call  in 
the  assistance  of  a  jury.     How  can  you 
possibly  construe  this  to  mean  that  the 
arbitrators  themselves,  and  they  alone,  may 
create  the  delay  and  prevent   the  award 
being  made?     How  can  you  construe  that 
as  meaning*  that  the  umpire  shall,  within 
the  three  moQths,   make  his   award?     I 
confess  I  do  not  see  how,   by  any  pos^* 
sjble  use  of  the  language  found  in  this 
clause,  such  a  construction  can  be  put  on 
it.    I,  therefore,   read  it  thus  :-^that  the 
arbitrators  may  have  twenty- one  days  in 
the  first  instance ;  they  may  enlarge  it  for 
themselves  to  the  expiration  of  the  three 
months  ;  they  have  no  longer  time  allowed 
for  themselves  to  do  that,   but  whenever 
it  happens,  either  at  the  expiration  of  the 
twenty-one  days  or  the  expiration  of  the 
enlarged  time  that  the  duty  of  the  umpire 
commences,   then    the   umpire    has    three 
months  to  perform  his  duty :  that  makes 
it  rational  enough,  and  it  would  not  lead 
to  any  great  delay.     The  probability  is 
that  there  would  not  be  a  delay  of  three 
months,  but  that  it  would  lead  only  to  a 
delay  of  twenty-one  days,   and  then  the 
three  months,  so  that  the  difference,  in  all 
probability,   would    be    a  delay  of   only 
twenty-one  days;  at  all  events  it  cannot 
exceed  three  months ;  and  it  is  now  clear, 
on  any  construction  of  the  agreement,  that 
the  arbitration  being  considered  as  com-* 
mencing    on   the   9th    of   March,  if   the 
twenty-one  days  are  allowed  to  the  arbi* 
tratora,  and  then  the  duty  of  the  umpire 
commences,  it  carries  it  to   the  last  day 
of  March.     I  think  that  would  make  the 
twenty -one  days ;  and  the  award  was  made 
on  the  28th  of  June,  before  the  expiration 
of  tbre«  calendar  months  from  that  time. 

I  am,  therefore,  of  opinion  that  the  ob-* 
jectiont  against  this  award  are  not  well 
founded. 


WlORAM,  V.C.\        ,   , 

FeV.  22.      I      ""^'^  ""'  PEACOCK. 

Stock  —  Unclaimed  Stock  —  Proceedings 
for  Re-transfer  under  the  56  Geo.  3. 
c,  60. 

In  proceedings  under  the  56  Geo*  3.  c,  60. 
for  the  re-transfer  of  unclaimed  stock,  where 
the  right  is  litigated,  the  proper  course  is  to 
proceed  hy  petition  served  upon  the  Attorney 
General  and  the  Commisstoners  for  the 
Reduction  of  the  National  Debt,  leaving  it 
to  the  Court  to  direct  inquiries,  as  between 
co-defendants,  or  to  order  a  biU  to  be  filed 
to  ascertain  the  rights  of  the  parties. 

It  is  irregular  to  bring  the  Attorney 
General  and  the  Commissioners  before  the 
Court  by  bill  in  the  first  instance. 

Eliza  Stacey,  by  her  will,  dated  the  11  th 
of  January  1801,  gave  and  bequeathed  as 
follows : — *'  Being  possessed  of  sundry  lease- 
hold houses  in  Ooswell  Street,  &c.,  in  one 
lease,  800/.  in  the  funds,  3/.  per  cent,  re^ 
duced,  furniture,  gold,  plate,  linen,  china, 
and  books,  my  desire  is,  that  the  same  may 
be  disposed  of  by  Auction  (stock  excepted), 
and  that  the  amount  thereof  be  invested  in 
the  funds  in  the  names  of  my  executors 
hereinafter  mentioned,  for  the  benefit  of  my 
son  William  Stacey,  and  for  his  sole  use, 
if  he  survives  me  three  years;  but  if  no 
application  from  him,  then  my  will  is  that 
the  said  property  be  shared,  share  and  share 
alike,  between  Ann  Town  send  (separate  for 
herself),  Thomas  Hunt,  John  Hookway, 
and  John  Hosegrove;  but  if  any  demise, 
the  property  to  be  divided  amongst  the 
survivors."  The  testatrix  then  appointed 
Wooloott  and  Andrews  executors  of  her 
will. 

In  February  1801  the  testatrix  died,  leav- 
ing the  said  Ann  Townsend,  Thomas  Hunt, 
John  Hookway,  and  John  Hosegrove  her 
surviving;  and  her  will  was  duly  proved 
by  her  executors,  who  converted  all  the 
property  of  the  testatrix,  except  the  300/. 
stock,  which  they  allowed  to  remain  stand-* 
ing  in  the  name  of  the  testatrix;  and  in 
1811,  the  dividends  having  then  remained 
unclaimed  for  ten  years,  the  principal  sum, 
with  the  accumulations,  was  transferred  un- 
der the  provisions  of  the  statute  56  Geo.  3. 
c.  60,  from  the  name  of  the  testatrix,  to 
'*  the  account  of  the  Commissioners  for  tlie 
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Reduction  of  the  National  Debt.'*  Alldrews, 
the  executor  of  the  testatrix,  after  surviving 
his  co-executor,  died,  and  Mary  Peacock, 
one  of  the  defendants  in  the  cause,  was 
the  sole  acting  executrix  under  his  will. 
It  appeared  that  some  years  previously  to 
the  death  of  the  testatrix,  the  said  William 
Stacey,  who  was  her  only  child,  and  was 
bom  in  1762,  absconded,  and  left  this 
country,  and  that  it  was  not  known,  either 
at  the  time  of  making  the  will  nor  for  many 
years  before,  where  he  was,  nor  whether  he 
was  living  or  dead  ;  and  that  no  information 
or  tidings  had  ever  since  been  received  con- 
cerning him  ;  that  no  claim  had  ever  been 
made  by  him,  or  by  any  person  in  his 
behalf,  for  or  in  respect  of  the  said  legacy. 

The  present  bill  was  filed  by  the  plaintiff 
as  the  administratrix  of  Hosegrove,  Hunt, 
and  Hookway,  who  had  all  long  since  died ; 
and  after  stating  the  above  facts,  and  that 
William  Stacey  was  dead,  intestate,  and 
without  leaving  any  next-of-kin  or  per- 
sonal representatives,  other  than  the  persons 
above  mentioned,  and  that  Ann  Townsend 
had  also  died  intestate,  and  without  leaving 
any  next-of-kin,  and  that  the  Attorney  Oe- 
neral  claimed  some  interest  in  respect  of  her 
share  of  the  stock,  it  prayed  that  the  plain- 
tiff might  be  declared  entitled  to  the  three- 
fourths  of  the  3002.  stock,  with  the  accu- 
mulations thereof ;  and  that  the  same 
might  be  transferred  to  her  accordingly. 
The  defendants  to  the  bill  were  Mary  Pea- 
cock, the  Attorney  General,  and  the  Com- 
missioners for  the  Reduction  of  the  Na- 
tional Debt. 

Mary  Peacock,  by  her  answer,  disclaimed 
all  beneficial  interest  under  the  will.  The 
Attorney  General  and  the  Commissioners, 
by  their  several  answers,  submitted  whether 
they  were  properly  made  defendants  for  the 
purposes  of  the  relief  prayed ;  and  whether 
the  Court  could  entertain  jurisdiction  upon 
such  a  bill ;  but  if  the  Court  should  be  of 
that  opinion,  they  submitted  to  act  as  the 
Court  should  direct,  and  asked  for  their 
costs. 

At  the  hearing,  an  objection  was  taken 
for  want  of  parties,  and  the  Court  decided 
that  the  representative  of  the  estate  of  Ann 
Townsend  ought  to  be  before  the  Court. 
The  representative  of  Ann  Townsend  being 
brought  before  the  Court  by  supplemental 
bill,  the  plaintiff  then  asked  that  inquiries 


might  be  directed  as  to  the  existence  of 
W.  Stacey, 

Mr.  Wray,  for  the  Attorney  General  and 
the  Commissioners,  took  a  preliminary  objec- 
tion, that  the  statute  56  Geo.  3.  c.  60,  under 
which  the  present  suit  was  instituted,  did 
not  authorize  a  proceeding  by  bUl  against 
the  Attorney  General  and  the  Commis- 
sioners; but  that  the  proper  course  was 
to  apply  in  a  summary  way,  by  petition  to 
be  served  on  the  Attorney  Crenend  and  the 
Commissioners. 

Mr^  Rolt  and  Mr,  HaUettt  contra,  con- 
tended, that  where  the  stock  in  question 
was  the  subject  of  litigation  between  parties, 
proceeding  by  bill  was  the  proper  course,  and 
they  cited  Ex  parte  Lavell{l\  Ex  parte 
Gillett  and  Ex  parte  Bacon  (2). 

WiGRAM,  V.C.  —  The  only  two  cases 
upon  this  subject  are  the  cases  of  Ex  parte 
Lavell  and  Ex  parte  Gillett,  In  the  former 
of  these  two  cases,  the  Court  revised  to 
transfer  the  fund  upon  petition,  the  title  of 
the  petitioners  being  disputed ;  and  said  it 
was  not  the  intention  of  the  act  that  the 
Court  should  determine  upon  petition  be- 
tween parties  claiming  adversely  ;  and  that 
the  Court,  therefore,  would  not  direct  a  trans- 
fer upon  petition,  but  would  require  a  bill  to 
be  filed ;  and,  in  that  case,  leave  was  given 

*  for  the  petition  to  stand  over.  Now,  what 
I  infer  from  that  is,  that  the  petition,  being 
regular,  as  against  the  Attorney  General 

.  and  the  Commissioners,  if  it  became  neces- 
sary to  litigate  the  question  between  the 
parties,  the  Court  would  tell  them  to  litigate 
it  between  themselves.     In  Ex  parte  Gil- 
lette  two  petitions  were  filed  by   parties 
claiming  to  be  entitled  to  the  fund  against 
the  Commissioners  and  the  Attorney  Gene- 
ral ;  and,  upon  the  case  coming  on,  an  order 
was  made  that  the  fund  should  be  brought 
into  court,  and  that  certain  inquiries  should 
be  directed  for  the  purpose  of  ascertaining 
in  whom  the  title  to  the  fund  was  vested. 
The  conclusion  I  draw  from  these  cases  is, 
that  it  is  irregular,  supposing  no  proceeding 
to  have  been  taken  by  petition,  to  file  a  bill 
in  the  first  instance  against  the  Attorney 
General  and  Commissioners.     By  the  sta- 
tute, jurisdiction  is  given  to  the  Bank ;  but 


(1)  2  Jac.  &  Walk.  397. 

(2)  3  Mad.  28. 
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if  the  Bank  will  not  adjudicate  upon  the 
claims,  then  the  parties  roust  serve  the 
Attorney  General  and  the  Commissioners ; 
and  when  they  are  brought  before  the  Court, 
then  an  inquiry  may  be  directed  as  in  the 
case  of  co-defendants  in  the  cause ;  or  as 
in  Ex  parte  LaveU^  the  Court  may  direct 
a  bill  to  be  filed,  and  order  the  petition  to 
stand  'over.  Therefore  my  opinion  cer- 
tainly is,  that  if  nothing  had  been  done,  the 
right  decision  must  have  been  that  the  pro- 
ceeding ought  to  have  been  by  petition  in 
the  first  instance.  But  I  am  very  reluctant 
so  to  decide ;  the  only  effect  of  which  will 
be  to  render  useless  all  the  expense  that 
has  been  incurred,  and  more  particularly 
as  the  objection  ought  to  have  been  taken 
at  the  original  hearing. 

The  order  was  made  directing  the  inqui- 
ries: and,  at  the  request  of  the  Commis- 
sioners, the  bill  was  dismissed  as  against 
them  with  costs  ;  the  Attorney  General 
remaining  a  party. 


K.  Bruce,  V.C."i 

1847.  >     m'curdy  r.  noak. 

March  1.       j 

Injunction — Costs . 

A  motion  was  made  for  an  injunction  to 
restrain  the  defendants  from  proceeding 
with  a  shaft  and  other  works,  hy  which  the 
plaintiff  was  apprehensive  that  his  brine  pit 
and  apparatus  for  the  manufacture  of  salt 
would  be  irremediably  injured.  The  evi' 
denee  of  the  plaintiff  and  that  of  the  de- 
fendants was  altogether  conflicting^  and  an 
inspection  of  the  defendants*  shaft  was 
intpractiedble,  in  consequence  of  its  being 
filled  with  brine.  The  -Court  refused  an 
injunctiony  and  directed  that  the  costs  of 
the  defendants  should  be  costs  in  the  cause ; 
hut  that  the  question,  whether  the  plaintiff* s 
costs  ought  to  be  costs  in  the  cause,  should 
stand  over  till  the  hearing. 

This  bill  was  filed  by  John  M* Curdy 
against  Walter  Noak  and  John  Noak. 

In  January  1841,  J.  Noak  granted  to 
the  plaintiff  a  lease  of  a  piece  of  ground  in 
the  borough  of  Droitwich,  with  full' liberty 
to  sink  one  or  more  brine  pits  or  shafts,  for 


the  purpose  of  procuring  brine,  and  to  put 
up  all  necessary  apparatus  for  obtaining 
salt.  The  lease  was  for  a  term  of  forty-two 
years,  subject  to  the  yearly  rent  of  2L,  and 
to  a  royalty  of  one  penny  for  every  ton 
of  salt  manufactured.  The  plaintiff  sunk 
a  pit  170  feet  deep  and  laid  out  a  consider- 
able sum  of  money  upon  the  .tenements ; 
and  in  consideration  thereof,  in  1846,  J. 
Noak  accepted  a  surrender  of  the  original 
lease,  and  granted  to  the  plaintiff  a  fresh 
lease  for  ninety-nine  years  from  1841,  at 
the  yearly  rent  of  601,  The  lease  contained 
the  usual  covenant  for  quiet  possession. 

The  bill  alleged  that  no  brine  had  been 
found  in  that  neighbourhood  at  a  greater 
depth  than  170  feet  from  the  surface,  but 
that  the  defendants  had  since  begun  to  sink 
a  shaft  about  396  yards  distant  from  the 
plaintiff's  pit ;  and  that  not  having  obtained 
brine  at  the  usual  depth,  they  had  sunk  it 
about  260  feet  deep,  and  had  begun  to 
make  a  horizontal  headway  from  the  bottom 
of  their  shaft  in  the  direction  of  the  plain- 
tiff's brine  pit,  and  had  proceeded  between 
200  and  300  yards  in  that  direction ;  that 
in  consequence  of  this  horizontal  headway 
being  at  a  level  thirty  feet  lower  than  the 
bottom  of  the  plaintiff's  brine  pit,  the 
defendants  would  probably  draw  off  the 
brine  from  the  plaintiff's  pit;  that  if  the 
defendants  in  forming  the  headway  caused 
any  of  the  freshwater  springs  to  burst  into 
the  springs  of  brine,  which  supplied  the 
existing  brine  pits,  the  injury  to  them 
would  be  irremediable ;  that  upon  the  plain- 
tiff's application,  Mr.  Williams,  an  engineer 
of  considerable  experience,  had  gone  down 
the  defendants'  shaft,  and  stated  that  he 
found  only  one  headway  driven  from  the 
defendants'  shaft,  to  the  length  of  twelve 
yards  or  thereabouts,  but  the  bill  alleged  that 
that  was  a  false  headway  shewn  to  Williams, 
for  the  purpose  of  deceiving  him  and  the 
plaintiff. 

The  bill  prayed  for  an  injunction  to 
restrain  the  defendants  from  continuing  to 
carry  on  the  horizontal  shaft  in  the  direc- 
tion of  the  plaintiff's  pit. 

An  application  was  now  made  for  an 
injunction. 

Affidavits  were  filed  in  support  of  the 
application  by  the  plaintiff,  and  also  by 
Mr.  Williams,  who  stated  that  he  had  ap- 
plied for  leave  to  go  down  the  defendants' 
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shaft  on  the  9th  of  December,  but  was 
refused  because  the  ground  bailiff  of  the 
defendants  was  not  present  to  accompany 
him  ;  but  that,  on  the  12th  of  December, 
he  went  down  with  the  bailiff  and  the  de* 
fendant  Walter  Noak.  He  stated  that  the 
headway  of  the  defendants  was  at  the  depth 
of  217  feet,  and  was  only  about  12^  yards 
long ;  but  that  he  found  a  quantity  of  soil 
deposited  at  the  mouth  of  the  shafl,  containing 
about  2,100  cube  yards,  and  that  the  con- 
tents of  the  shaft  and  heading  which  he  in- 
spected would  not  account  for  more  than  640 
cube  yards,  and  that  he  did  not  find  any  other 
excavation  from  which  the  additional  quan- 
tity could  have  been  taken.  There  were  also 
affidavits  by  several  workmen  who  had  been 
employed  by  the  defendants  in  sinking  their 
shaft,  and  who  stated  that  the  horizontal 
headway  was  at  the  bottom  of  the  shafl,  and 
consequently  lower  than  the  level  at  which 
Mr.  Williams  had  inspected  a  headway,  and 
that  it  had  been  driven  to  a  length  of 
between  200  and  300  yards ;  and  they  men- 
tioned the  number  of  men  employed,  and 
the  average  rate  of  proceeding.  On  the 
other  hand,  the  defendants  denied  the  alle- 
gations in  the  bill,  and  procured  affidavits 
from  several  of  their  workmen,  who  were 
then  employed  in  the  shafl,  and  who  directly 
contradicted  the  statements  of  the  plaintiff's 
witnesses.  They  stated  that  the  horizontal 
headway  had  not  been  driven  in  the  direc- 
tion of  the  plaintiff's  pit,  and  that  it  had 
not  been  made  for  a  greater  length  than 
twelve  or  thirteen  yards,  and  that  it  was 
impossible  to  proceed  at  the  rate  which  had 
been  stated  by  the  plain tiff^s  witnesses ;  and 
a  large  proportion  of  the  earth  at  the  mouth 
of  the  shaft  was  stated  to  have  been  exca- 
vated to  make  the  foundations  for  several 
buildings  which  the  defendants  had  erected 
near.  There  was  also  evidence  on  the  part 
of  the  defendants  that  there  was  no  cause 
for  apprehending  any  injury  to  the  plaintiff's 
brine  pit  from  any  of  the  works  in  which 
the  defendants  were  engaged. 

Mr,  /.  Russell  and  Mr»  Bacon  appeared 
in  support  of  the  motion,  and 

Mr,  K,  Parker  and  Mr,  J.  H.  Palmer 
opposed  it. 

The  evidence  of  the  different  parties  being 
altogether  conflicting,  it  was  proposed  that 
the  shafl  of  the  defendants  should  be  in- 
spected by  some  proper  person,  wlio  should 


make  a  report  to  the  Court  as  to  the  state 
of  the  headway  ;  but  it  was  stated  that  from 
the  quantity  of  brine  in  the  shaft  it  was 
impossible  for  such  an  inspection  to  be 
made. 

Knight  Bruce,  V,C.|  thereupon  refused 
to  make  any  such  order  as  was  asked  by  the 
notice  of  motion ;  and  directed  thatUie  de- 
fendants' costs  of  the  motion  should  be  costs 
in  the  cause,  but  that  the  question  whether 
the  plaintiff's  costs  ought  to  be  costs  in  the 
cause  should  stand  over  till  the  hearing. 

The  bill  was  some  time  afterwards  dis- 
missed with  costs,  for  want  of  prosecution. 


K.  Bruce 
March  4. 


.  v.c.  J 


Ex  parte  framkltm  in 

re  THE  GREAT  NORTH <- 

srn  railway  GOM- 

PANY. 


Ratlway^^Lands  Clauses  Consolidation 
Act — Real  Securities — Investment —  Tenant 
for  Life. 

The  Court  of  Chancery  will  not  allow 
money  paid  into  the  Bank  of  England  by  a 
railway  company^  in  respect  of  land  pur- 
chased frofj^  the  tenant  for  life,  to  be  laid 
out  on  mortgage  security, 

A  sum  of  money  was  paid  into  the  Bank 
of  England  by  the  Great  Northern  Railway 
Company,  in  respect  of  some  land  pur- 
chased by  .them,  for  the  purposes  of  their 
railway,  ^m  the  tenant  for  life.  The 
tenant  for  life  thereupon  presented  a  peti- 
tion, praying  that  it  might  be  referred  to 
the  Master  to  inquire  whether  it  would  be 
for  the  benefit  of  the  parties  entitled  to  the 
money  that  it  should  be  laid  out  on  certain 
specified  real  security,  and  that*  in  the 
mean  time,  it  might  be  invested  in  the  fnnds. 

This  application  was  founded  on  the  70th 
section  of  the  Lands  Clauses  Consolidation 
Act  (1 ),  whereby  it  is  enacted  that,  until  the 
money  be  applied  in  the  manner  mentioned 
by  the  act,  it  mayi  by  order  of  the  Court  of 
Chancery,  on  the  petition  of  the  party  who 
would  have  been  entitled  to  the  rents,  ''  be 
invested  by  the  said  Accountant  General  in 
the  purchase  of  3/.  per  cent,  consolidated, 
(1)  8  Viou  e.  U. 
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or  SI.  per  cent,  reduced,  bank  annuities,  or 
in  government  or  real  securities," 

A  reference  was  accordingly  made  to  the 
Master.  The  Master  reported  that  it  was 
not  i!t  and  proper  that  money  paid  into 
Court  by  a  railway  company  should  be 
invested  on  mortgage.  The  Master's  report 
had  reference  to  the  general  principle,  and 
not  to  the  circumstances  of  the  case  before 
him. 

The  tenant  for  life  now  presented  a  peti- 
tion praying  that  the  Master  might  review 
Lis  report  in  this  respect. 

Mr.  Metcalfe,  for  the  petition. 

Mr.  Denison,  for  the  Great  Northern 
Railway  Company. 

Knight  Bruce,  Y.C.  said  that,  if  there 
were  advantages  in  a  mortgage  security, 
there  were  also  disadvantages.  He  was 
doubtful  as  to  the  point,  and,  in  that  state 
of  doubt,  he  would  not  go  against  the  opin- 
ion of  the  Master.  He  should  therefore,  on 
the  whole,  decline  to  make  any  order  as  to 
the  mortgage  security. 


K.  Bruce,  V.C.  (^'P^rteriiOROTOsinre 

Jan    8  i     ^**^  MIDLAND  COUNTIES 

(^    RAILWAY  COMPANY. 

Railway  —  Midland  Counties  Railway 
Act — Tenant  in  Tail — Costs. 

The  purchase-money  of  lands  purchased 
ly  the  Midland  Counties  Railway  Company, 
under  their  act,  from  a  tenant  in  tail,  was 
paid  into  the  bank.  The  tenant  in  tail 
barred  the  entail  of  the  money,  and  presented 
a  petition  for  the  payment  of  it : — Held,  that 
heufMnot  entitled  to  the  costs  of  the  petition. 

The  Midland  Counties  Railway  Com- 
pany, under  the  powers  of  their  act,  took 
some  land,  of  which  Mr.  Thoroton  was 
tenant  in  tail,  and  paid  the  purchase-money 
into  court.  The  petitioner,  having  barred 
the  entail  of  the  money,  now  presented  a 
petition  for  the  payment  of  the  money,  and 
the  payment,  by  the  company,  of  the  costs 
of  the  petition. 

By  the  49th  section  of  the  company's  act 
(6  &  7  Will.  4.  c.  Ixxviii.)  it  is  enacted 
that  **  where»  by  reason  of  any  disability 
of  any  party  entitled  to  the  lands  to   be 


taken,  the  purchase-money  shall  be  re- 
quired to  be  paid  into  the  Bank  of  Eng- 
land, for  the  purpose  of  being  invested  in 
the  consolidated  or  reduced  annuities,  or 
other  government  securities,  to  be  applied 
in  the  purchase  of  lands  to  be  settled  to 
the  same  uses,  it  shall  be  lawfbl  for  the 
Court  to  order  all  the  costs,  charges,  and 
expenses  of,  or  which  may  be  incurred  in 
consequence  of,  the  purchase  or  taking  of 
such  lands,  and  also  of  the  investment  of 
the  purchase-money  in  consolidated  or  re- 
duced annuities,  or  other  government  secu- 
rities, or,  on  re-investment  of  such  purchase- 
money  in  land,  together  with  the  necessary 
costs,  charges,  and  expenses  of  obtaining 
the  proper  orders  for  such  purposes,  and  for 
the  payment  of  the  dividends,  interest,  and 
annual  produce  of  such  consolidated  and 
reduced  bank  annuities,  or  other  govern- 
ment securities,  to  be  paid  by  the  company 
out  of  the  monies  to  be  received  by  virtue 
of  the  act ;  and  the  said  company  shall  from 
time  to  time  pay  such  sums  of  money  for 
such  costs,  charges,  and  expenses  as  the 
Court  shall  direct.*' 

Mr.  Renshaw,  for  the  petition,  contended 
that  the  company  were  liable  to  pay  the 
costs  of  the  present  petition,  and  cited  In 
the  matter  of  the  Great  Western  Railway  {X), 

Mr.  Speedy  for  the  company,  contended 
that  the  Court  had  no  jurisdiction  to  order 
the  payment  of  the  costs,  and  cited  Ex  parte 
Molyneux  (2). 

Knight  Bruce,  V.C.  said,  that  in  reason, 
justice,  and  propriety,  the  company  ought 
to  pay  the  costs,  and  that  he  would  give 
them  if  he  could.  He  thought,  however, 
that  he  could  not ;  and  he  had  so  decided 
in  Ex  parte  Molyneux.  He  could  make  no 
order  as  to  the  costs. 


K.Bruce,  V.C. 


March  6 


'n 


HINCHLIFFEO.  WESTWOOD. 


Legacy — Construction  —  Legal  Personal 
Representatives, 

A  testator  gave  a  sum  of  money  to  his 
daughter  for  life,  and  after  her  decease  to 


(1)  1  Phil.  560. 

(2)  2  Coll.  273. 
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three  persona,  share  and  share  alike ;  and, 
in  the  event  of  the  death  of  all  or  any  of 
the  three  legatees,  in  the  lifetime  of  the 
daughter,  he  gave  the  shares  of  those  so 
dying  to  their  legal  personal  representatives. 
Two  of  the  legatees  died  in  her  lifetime  :— 
Held,  that  their  executors,  and  not  their 
next-of-kin,  were  entitled  to  two^thirds  of 
the  fund, 

Thomas  Westwood,  by  his  will,  dated 
the  4th  of  March  1827|  gave  to  the  trustees 
therein  named  1,000/.,  upon  trust,  to  place 
the  sum  out  at  interest,  and  to  pay  the 
dividends  to  his  daughter  Mary  Westwood  * 
for  her  life,  and,  after  her  death,  to  divide 
the  principal  among  her  children.  The 
testator  declared  that,  in  the  event  of  his 
daughter  dying  without  children,  his  trus- 
tees "  should  pay  and  divide  the  said  sum 
of  1000/.  equally  between  and  amongst  his 
sons  Thomas  Westwood,  Richard  West- 
wood,  and  John  Westwood,  share  and  share 
alike;  and,  in  the  case  of  the  death  of  all 
or  any  of  his  said  sons  in  the  lifetime  of  his 
daughter  Mary  Westwood,  he  gave  and 
bequeathed  the  share  or  shares,  to  become 
due  on  the  contingency  aforesaid  of  her  or 
them  so  dying,  to  his  or  their  legal  personal 
representatives  or  representative." 

The  testator  died  in  1829.  '  Richard  died 
in  1836.  John  died  in  1842.  Mary  died 
in  1846,  without  ever  having  been  married. 

The  bill  was  filed  by  the  trustees  for  the 
purpose  of  ascertaining  to  whom  the  fund 
belonged.  The  only  question  in  the  cause 
was,  whether  the  shares  of  Richard  and 
John  belonged  to  their  executors,  or  to  their 
next-of-kin. 

Mr.  De  Gex,  for  the  plaintiffs. 

Mr.  Metcalfe,  for  the  next-of-kin  of 

John  Westwood  and  Richard  Westwood, 

contended,  that  two- thirds  of  the  1,000/. 

belonged  to  such  next-of-kin ;  and  cited — 

Palin  V.  HilU,  1  Myl.  «r  K.  470 ;  s.  c. 

2  Law  J.  Rep.  (n.S.)  Cbanc.  142. 

Cotton  V.    Cotton,   2  Beav.  67i    s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  349. 

Mr.  Daniel,  Mr.  Craig,  and  Mr.  Schom^ 
berg,  for  the  other  parties. 

Knight  Bruce,  Y.C.  said,  that  the  only 
plausible  argument  in  favour  of  the  next- 


of-kin  was,  that  the  shares  would  have  gone 
to  the  executors  of  the  sons  had  there  been 
no  gift  over  in  the  event  of  their  deaths 
in  the  lifetime  of  the  daughter,  and  that 
to  give  to  *'  personal  representatives"  the 
meaning  of  "  executors"  would  make  that 
sentence  superfluous.  That  argument,  how- 
ever, was  not  enough  to  displace  the  plain 
and  proper  meaning  of  such  words  as  "  legal 
representatives."  The  words  were  too  strong 
to  be  got  rid  of.  Here  are  both  expressions, 
"  legal"  and  **  personal."  It  would  require 
very  great  force  to  overcome  the  strength 
which  was  in  these  two  words  united. 


K.  Bruce 
March 


,  V.C.  f 
24.       i 


Ex  parte  peart,  tn  the 
matter  of  the  10  ^  11 
Vict.  e.  96. 


Costs— Trustee  Act  (10  4*  1 1  Vict.  c.  96.) 

A  testator  bequeathed  some  stock  for  the 
benefit  of  A.  for  life,  with  a  direction  that 
after  her  death  the  stock  should  fall  into 
the  residue.  A.  and  her  husband  assigned 
her  life  interest.  The  stock  was  trans- 
f erred  into  court  under  the  10  ^  11  Vict, 
c.  96.  On  a  petition  by  the  assignee  for  the 
payment  of  the  dividends  and  costs,  not 
served  on  the  residuary  legatees, — Held, 
that  he  was  not  entitled  to  the  costs  of  the 
petition  out  of  the  capital, 

A  testator  directed  his  executors  to  make 
a  transfer  into  the  names  of  trustees  of  a 
sufficient  sum  of  32.  per  cent,  consols  to 
produce  an  annuity  of  100/.  a  year,  and 
directed  that  this  annuity  should  be  paid  to 
Harriet  Pegden  for  life,  and  that  the  capital 
should,  after  her  death,  form  a  part  of  his 
residuary  estate. 

In  1834,  the  executors  transferred  a 
competent  sum  of  3/.  per  cent,  consols  into 
the  names  of  three  gentlemen  of  the  name 
of  Brown.  In  1 835  Harriet  Pegden  married 
Mr.  Brokenshir ;  and  in  1841  Mr.  and 
Mrs.  Brokenshir  assigned  the  annuity  to  Mr. 
Peart,  the  petitioner.  The  Messrs.  Brown 
having  transferred  the  sum  of  consols  in- 
vested in  their  names  into  court,  under  the 
10  &  11  Vict.  c.  96,  Mr.  Peart  presented  a 
petition  praying  for  the  payment  of  the 
costs  of  the  petition  out  of  the  capital,  and 
the  payment  to  himself  of  the  dividends  of 
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tiie  remaining  capital  during  the  life  of  Mrs. 
Brokenshir. 

No  persons  interested  under  the  will  were 
served  with  the  petition. 

Mr.  MaxaUf  for  the  petition. 

Knight  Bbuce,  Y.C.  said  he  would  not 
deal  with  the  capital  in  the  absence  of  the 
parties  interested  in  it.  The  only  order  he 
would  make  would  be  for  the  payment  of 
tlie  dividends  to  the  petitioner  during  the 
joint  lives  of  Mr.  and  Mrs.  Brokenshir. 


K.  Bruce 
Feb 


V  C    (^^   parte    Fletcher, 

OK   *   '  <      f»  the  matter  of  the 

•^^'         (,     10^11  Ttc^.c.  96. 

Trust -- Costs  —  Statute  10  4*  11  Vict. 
C.96. 

A  testator  bequeathed  a  fund  to  his  wife 
far  life,  with  remainders  over.  The  fund 
was  paid  into  court  under  the  10  ^  11  Vict. 
c.  96.  On  a  petition  hy  the  wife  for  payment 
of  the  dividends^  which  was  not  served  on 
any  persons  claiming  under  the  trt//, — 
Heldf  that  she  was  not  entitled  to  the  costs 
out  of  the  capital, 

A  testator  by  his  will  bequeathed  all  his 
personal  estate  to  trustees  (whom  he  also 
appointed  his  executors)  upon  trust,  to  con- 
vert the  same  into  money,  and  to  invest 
such  money  in  government  or  real  securities, 
and  to  pay  the  income  to  his  wife  Mary 
Fletcher  for  her  life,  and,  after  her  decease, 
to  stand  possessed  of  the  capital  on  certain 
trusts  therein  mentioned.  The  trustees  in 
pursuance  of  the  10  &  11  Vict.  c.  96.  paid 
a  sum  of  money  into  court,  representing 
the  personal  estate  of  the  testator,  which 
sum  was  invested  in  consols. 

This  was  the  petition  of  Mary  Fletcher, 
praying  for  the  payment  of  the  costs  of  the 
petition  out  of  the  capital,  and  for  the 
payment  of  the  dividends  of  the  remaining 
capital  to  herself  for  her  life. 

None  of  the  persons  having  any  claims 
under  the  will  were  served  with  the  petition. 

^r,  S^wyUf  for  the  petitioner. 

Kbioht  Bruce,  Y.C.  said  he  would  not 

sUow  any  part  of  the  capital,  which  belonged 

to  persons  not  before  the  Court,  to  be  taken 

for  the  payment  of  the  costs  of  the  petition. 

Nsw  SvRiBs,  XVI!.— Chanc. 


Jan 


L.C.       \ 
.  11,  12./ 


nURST  V,  PADWICK. 


Costs,  Security  for — Plaintiff — Wrong 
Description  of  Residence, 

The  residence  of  the  plaintiffs  as  stated  in 
the  bill,  was  the  place  at  which  he  had  lived 
many  years,  but  being  in  pecuniary  diffi* 
culties,  he  was  not  at  present  to  be  met  with 
there  ;  but  it  did  not  appear  that  any  com^ 
munietUions  addressed  to  him  there  would 
not  find  him.  A  motion  that  he  should  give 
security  for  costs  was  refused. 

The  plaintiff  in  this  suit  had  described 
himself  as  of  Horsham,  in  the  county  of 
Sussex.  The  bill  was  filed  in  September 
1847.  A  motion  had  been  made  before 
the  Vice  Chancellor  of  England  that  the 
plaintiff  should  give  security  for  his  cosjs, 
on  the  ground  that  his  description  was  not 
correctly  given,  but  bis  Honour  had  refused 
the  motion,  intimating  an  opinion  that  the 
plaintiff's  address  was  wanted  for  other 
purposes  than  those  which  were  connected 
with  this  suit..  The  motion  was  now  re* 
newed  before  the  Lord  Chancellor. 

In  support  of  the  application  it  was 
stated  upon  affidavit  that  the  plaintiff  had 
not  resided  in  Horsham  since  August  1846, 
and  that  he  was  not  to  be  found  there,  and 
had  sold  part  of  the  property  which  he 
had  in  that  place,  and  Uiat  no  information 
had  been  or  could  be  obtained  respecting 
his  address,  either  by  inquiring  at  Hor- 
sham or  at  one  of  the  clubs  in  London  of 
which  the  plaintiff  was  a  member;  and  that 
his  solicitor  and  also  his  son  had  declined 
to  inform  the  defendant's  solicitor  where 
the  plaintiff  was  to  be  met  with.  On  the 
other  hand  it  was  stated  that  Mr.  Hurst  had 
resided  at  Horsham  the  greater  part  of  his 
life,  and  had  represented  the  borough  in 
parliament;  that  his  mother  still  resided 
there ;  and  that  he  was  in  the  habit  of  visit- 
ing her  frequently ;  but  having  become  em- 
barrassed in  his  pecuniary  circumstances, 
he  had  conveyed  and  assigned  all  his  pro- 
perty to  the  defendant  Padwick,  who  had 
for  many  years  been  his  solicitor,  upon  cer- 
tain trusts  for  the  payment  of  his  debts. 

Mr.  Terrell  took  a  preliminary  objection 
to  the  motion  being  heard,  on  the  ground 
that  the  defendant  was  in  contempt  for  not 
answering.     But  as  the  party  was  not  in 
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contempt  when  the  notice  of  motion  was 
given,  the  Lord  Chancellor  overruled  the 
objection. 

Mr.  James  Parker  and  Mr.  Greene^  in 
support  of  the  motion,  contended,  that 
where  a  defendant  was  not  in  fact  residing 
at  the  place  which  he  had  mentioned  in  the 
bill  as  his  place  of  residence,  and  could  not 
be  found,  and  his  agents  refused  to  give  his 
address,  as  in  this  case,  the  Court  would 
require  him  to  give  security  for  costs. 

Mr,  Rolt  and  Mr.  Terrell ^  contra,  con- 
tended, that  the  plaintiff  had  correctly  stated 
his  place  of  residence,  and  that  any  com- 
munication addressed  to  him  there  would 
find  him,  and  be  duly  attended  to. 

The  cases  upon  this  subject  are  collected 
in  a  note  to  Knight  v.  De  Blaquiere {\). 

The  following  were  referred  to : — 

Sandys  v.  Long^  2  Myl.  &  K.  487 ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  88. 
Bailey  v.   Gundry,   1  Keen,  53;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  199. 
Simpson  v.  Burton,  I  Beav.  556;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  328. 
Calvert  v.  Day,  2  You.  &  Col.  (Exch.) 
217. 

Jan.  12. — The  Lord  Chancellor. — I 
have  looked  through  the  cases  cited,  and  I 
cannot  but  think  that  the  facts  of  Sandys  v. 
Long  were  different  from  the  statement  in 
the  report ;  it  was  not  stated  in  that  case 
that  the  plaintiff  had  abandoned  his  resi- 
dence, but  only  that  he  was  not  living  there 
when  the  bill  was  filed ;  and  therefore  there 
was  no  sufficient  ground  to  call  on  him  to 
give  security  for  costs.  If  in  such  cases 
the  plaintiff  might  always  be  called  on  to 
give  security,  there  would  be  a  very  great 
number  of  cases  to  which  the  principle  would 
apply.  There  was  no  evidence  that  the  de- 
scription was  given  with  any  intention  to 
deceive.  If  the  facts  of  that  case  were  ac- 
curately reported,  it  would  go  the  length  of 
the  present  case.  The  plaintiff  is  described  as 
of  Horsham ;  he  had  had  property  there,  and 
represented  the  place  in  parliament.  He 
afterwards  disposed  of  his  property,  and  if 
that  had  been  his  only  connexion  with 
the  place,  it  might  have  been  that  he  was 
not  properly    described  as  of  Horsham ; 

(1)  1  Sau8.  &  Scul.  654. 


but  that  was  not  all :  for  his  mother  still 
resided   at    Horsham,   and   he    constantly 
visited   her.      No   intention   of    deceiving 
was  shewn,  for  he  was  described  of  the 
place  where  his  mother's  present  residence 
was.     The  case  is  not  put  as  in  the  case  of 
Bailey  v.  Gundry,  where  a  party  changed  his 
residence  pending  the  suit.     In  the  judg- 
ment in  that  case,  the  Master  of  the  Rolls 
draws  a  distinction  between  going  abroad  for 
an  occasional  purpose,  and  going  abroad  in 
consequence  of  insolvency.     I  have  other 
cases  before  me,  which,  like  that  of  Simpson 
V.  Burton,  put  the  matter  entirely  on  the 
ground  of  fraud.     The  Master  of  the  Rolls 
in  one   case  says,  that  the  rule  does  not 
apply  where  the  plaintiff  has  acted  inno- 
cently, and  merely  from  mistake.     I  cannot 
support  the  case  of  Sandys  v.  Long  to  the 
extent  it  goes,  as  it  is  reported.     I  do  not 
think   that,   on    such  a  question   as   this, 
the  merits  of  the  case  ought  to  be  entered 
into :  yet  the   bill  shews   it    is   the    case 
of  an  objection  taken   by  an  accounting 
party,  and  that  a   party  who  has  in   his 
hands  the  property  of  a  party  who   was 
formerly  his  client,  is  asking  for  a  security 
for  costs.     It  is  therefore  proper  that  the 
principle  should  be  applied  with  caution  to 
a  case  of  this  description. 


:•} 


SMITH  V.  POX. 


Wlgram,  V.C. 
Jan.  21,  26 

Discovery — Demurrer—^ Statute  of  Limi- 
tations— Negligence. 


In  June  1 829,  the  plaintiff,  a  mortgagee 
with  power  of  sale,  employed  F.  4*  '^^  <^  ^'^ 
solicitors,  to  give  notice  of  sale.  JF*.  ^  S. 
gave  such  notice,  and  under  their  advice^ 
the  plaintiff  sold  the  property  without  the 
concurrence  of  the  mortgagor.  In  1841,  on 
a  bill  by  the  representatives  of  the  mortgagor^ 
a  decree  for  redemption  was  made  on  the 
ground  of  the  insufficiency  of  the  notice.  In 
1846,  the  plaintiff  brought  an  action  on  the 
case  for  negligence  against  F.  4*  S,  and  then 
filed  a  bill  of  discovery  in  aid  of  the  action- 
A  demurrer  to  the  bill  of  discovery  was  al^ 
lowed,  on  the  ground  that  the  cause  ofactian 
arose  in  1829,  when  the  insufficient  notice 
was  given. 

In  an  action  on  the  case  for  negligence. 
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the  cause  of  action  is  held  to  arise  imme" 
diately  upon  the  commission  of  the  negligent 
act,  and  not  upon  the  happening  of  the  con- 
sequential  injury. 

A  demurrer  on  the  ground  of  the  Statute 
of  Limitations  may  be  a  good  defence  to  a 
bill  of  discovery  in  aid  of  an  action  at  law. 

This  was  a  bill  of  discovery  in  aid  of  an 
action  at  law.  The  bill  stated,  that  one 
Cadwallader,  being  possessed  of  certain 
leasehold  property,  on  the  9th  of  May  1829 
mortgaged  the  same  to  the  plain  tiff  for  SOOZ. ; 
and  the  mortgage  deed  contained  a  power  of 
sale  to  be  exercised  by  the  mortgagee  npon 
giving  six  months'  previous  notice ;  that  the 
plaintiff,  the  mortgagee,  retained  the  defen- 
dants Fox  and  his  partner  Southam,  who  had 
died  since  the  bill  was  filed,  as  his  solicitors, 
to  give  such  notice ;  and  that  in  June  1829, 
Fox  &  Southam  negligently  prepared  and 
served  an  insufficient  notice  of  sale ;  and 
on  the  10th  of  October  1832,  the  plaintiff, 
acting  under  the  advice  of  the  defendants 
Fox  &  Southam,  sold  the  mortgaged  pro- 
perty to  one  John  Smith,  without  the  con- 
currence of  Cadwallader,  the  mortgagee. 
In  1832,  Cadwallader  died,  and  in  1837,  his 
executors  filed  their  bill  to  redeem  against 
the  plaintiff  and  the  purchaser.  In  1841, 
a  decree  for  redemption  was  made,  on  the 
ground  that  the  notice  of  sale  was  insuffi- 
cient, and  the  accounts  were  ordered  to  be 
taken  as  against  a  mortgagee  in  possession ; 
and  the  Master,  by  his  report,'  found  that 
the  plaintiff  was  indebted  to  Cadwallader*s 
execntors  in  the  sum  of  1,163/.  The 
plaintiff  had  since  paid  that  sum,  and  also 
some  considerable  costs  incurred  in  defend- 
ing the  suit.  In  November  1846,  the 
plaintiff  brought  his  action  upon  the  case 
for  negligence,  against  the  defendants  Fox 
&  Southam ;  and  the  present  bill  prayed 
discovery  in  aid  of  that  action.  The  defen- 
dants pot  in  a  general  demurrer  to  the  bill ; 
but  before  the  demurrer  was  argued,  the 
defendant  Southam  died. 

The  case  now  came  on  to  be  heard  on 
tbe  demurrer  of  Fox. 

Mr.  RoU  and  Mr.  Archibald  Smith,  for 
tlie  demurrer. — It  is  quite  clear  that  ad- 
viinlage  may  be  taken  of  the  Statute  of 
Limitations  by  demurrer  to  a  bill  praying 
relief— -Fos^tfr  v.  Hodgson  (I),  Hoare  v. 
(1)  19  Vea.  180. 


Peck  (2),  and  Hampton  v.  Birchall(S).  A 
plea  of  the  statute  may  be  good  to  a  bill  of 
discovery  —  Scott  v.  Broadwood{4);  and 
from  the  observations  of  the  Master  of  the 
Rolls,  in  Chadwick  v.  Broadwood(6\  it 
appears  that  a  demurrer  upon  the  same 
grounds  would  be  equally  good —  Thomas  v. 
Tyler  (6).  The  contrary  dictum  in  Hind-- 
man  v.  Taylor  {^1)  was  doubted  in  Robertson 
v.  Lubbock  (8).  A  legal  bar  may  be  plead- 
ed to  a  bill  of  discovery — McGregor  v.  the 
East  India  Company  (9).  Here,  the  sta- 
tute is  a  bar  to  the  demand,  for  the  cause 
of  action  arose  in  1829,  when  the  negligence 
was  committed,  and  not  when  the  conse- 
quential damage  accrued ;  and  this  rule  will 
hold,  whether  the  action  be  upon  the  case 
or  upon  assumpsit — Short  v,  3f  *  Carthy  ( 1 0), 
Howell  y.  Fbtifi^(ll).  In  this  case,  it  is 
clear  that  the  action  at  law  would  be  use- 
less ;  and,  therefore,  the  Court  will  allow 
the  demurrer. 

Mr.  Romilly  and  Mr.  Shebbeare,  for  the 
bill. — The  Court  will  not  allow  a  party  by 
demurrer  to  a  bill  of  discovery  to  raise  an 
objection  that  would  be  a  good  defence  at 
law,  and  so  withdraw  the  subject  from  the 
consideration  of  a  court  of  \sLW-~^Hindman 
V.  Taylor,  Leigh  v.  Leigh  (12),  and  Jermy 
v.  Best  (13) ;  but  in  this  case  the  cause  of 
action  did  not  arise,  until  the  consequential 
damage  ensued  in  1841  ;  the  negligent  act 
and  the  consequential  damage  being  to- 
gether the  cause  of  action.  This  is  well 
illustrated  by  Sir  W.  Blackstone,  in  Scott 
V.  Shepherd  (14),  where  he  says,  "If  I 
throw  a  log  of  timber  into  the  highway, 
(which  is  an  unlawful  act),  and  another 
man  tumbles  over  it,  and  is  hurt,  an  action 
on  the  case  only  lies,  it  being  a  consequential 

(2)  6  Sim.  51;  8.0.2  Law  J.  Rep.  (m.s.)  Chane. 
123. 

(3)  5  Beav.  67;  s.  o.  14  Law  J.  Rep.  (n.s.) 
Chsnc.  322. 

(4}  2  Coll.  456;  8.  0.  15  Law  J.  Rep.  (n.8.) 
Chano.  257. 

(5)  8  Bear.  530;  s.c.  10  Law  J.  Rep.  (n.b.) 
Chanc.  242. 

(6)  3  You.  Bl  Coll.  255 ;  8.  e.  8  Law  J.  Rep. 
(n.s.)  £x.  £q.  4. 

(7)  2  Bro.  C.C.  7. 

(8)  4  Sim.  173 ;  8.  c.  9  Law  J.  Rep.  Chanc.  138. 

(9)  2  Sim.  452. 

(10)  3  B.  6c  Aid.  626. 

(11)  5  13.  &c  C.  26G;  h.c.  4Lbw  J.  Rep.  K.B.  160. 

(12)  1  Sim.  349. 

(13)  Ibid.  373. 

(U)  2W.  Black.  89i. 


172 


COURTS  OF  CHANCERY : 


damage ;  but  if  in  throwing  it  I  hit  another 
man,  he  may  bring  trespass,  because  it  is 
an  immediate  wrong."     The  case  oi  Howell 
V.   Young  has  never  been  followed,  and  is 
disapproved  of  in  2  Wma,  Saund.  63,  n.  «• 
lYhere  the  case  at  law  is  in  anyvrise  doubt- 
ful, the  Court  will  not  preclude  the  discus* 
sion  at  law,  by  allowing  the  demurrer  to  the 
bill  of  discovery — Rondeau  y,  JVyati  {15)^ 
and  Thomas  t.  Tyler, 
Mr.  A.  Smith  replied. 
The  following  cases  were  also  cited  :— 
Blair  v.  Bromley ^  5  Hare,  542 ;  s.  c. 

16  Law  J«  Rep.  (n.s.)  Chanc.  105. 
Bree  v.  Holbech^  Doug.  630. 
Inylis  v.  Haigh,  8  Mee.  &  Wels.  769; 
8.  c.  10  Law  J.  Rep.  (n.s.)  Exch.  406. 

Jan.  26. — Wigram,  V.C— In  this  case, 
two  questions  were  raised  in  argument ;  the 
one,  whether  the  Statute  of  Limitations, 
according  to  the  dates  appearing  on  the 
face  of  the  bill,  was  a  bar  to  the  action  at 
law ;  and  the  other,  whether  if  that  difficulty 
were  got  over,  the  bill  has  stated  a  case 
entitling  the  plaintiff  to  relief.  Whatever 
doubt  might  at  one  time  have  existed  upon 
the  point,  it  is  now  clear  that  the  question, 
whether  the  Statute  of  Limitations  is  a  bar 
or  not  to  the  relief,  may  be  raised  by  de- 
murrer. There  is  no  question  but  that 
is  the  law  where  the  relief  is  sought  in 
equity;  and,  I  apprehend,  the  rule  is  the 
same  where  the  relief  is  sought  at  law.  It 
is  immaterial  with  a  view  to  this  question 
whether  the  relief  be  sought  in  equity  or  at 
law;  the  point  to  be  determined  in  both 
cases  being  simply  whether  the  party  is 
entitled  to  discovery  or  not.  So  also,  what- 
ever questions  might  at  one  time  have  been 
raised  upon  the  reasoning  of  Lord  Thurlow, 
in  Hindman  v.  Taylor,  as  to  the  point 
raised  by  the  demurrer,  being  the  very 
point  to  be  tried  by  the  action,  it  is  now 
settled,  that  a  party  applying  to  this  court 
for  discovery  in  aid  of  an  action,  may  be 
met  by  plea  or  demurrer  shewing  that  he 
is  not  entitled  to  relief  at  law.  Justice,  I 
think,  requires  this  to  be  the  rule ;  and  the 
unreported  observations  of  the  present  Lord 
Chancellor,  in  Hardman  v.  EUames,  upon 
the  case  of  Hindman  v.  Taylor,  satisfy  mc, 
that  such  is  his  opinion  as  well  as  that  of 

(15)  3  Bro.  C.C.  154. 


other  Judges,  who  have  acted  against  Hind* 
man  v.  Taylor,  though  they  may  not  have 
overruled  it.  The  first  question  then  itf, 
whether  the  defence  upon  the  statute  is 
good  ?  And  the  answer  depends  upon  the 
question,  when  the  cause  of  action  arose.  If 
it  arose  when  the  act  of  negligence  was 
committed,  then  the  statute  is  a  bar ;  but 
not  so  if  the  cause  of  action  did  not  arise 
till  the  plaintiff  had  sustained  injury.  Ac> 
cording  to  the  case  of  HoweU  v.  Young,  the 
cause  of  action  arose  not  later  than  June 
1829,  when  the  insufficient  notice  was 
given.  Since  the  argument  upon  the  de- 
murrer, I  have  endeavoured  to  ascertain 
whether  that  case  is  still  considered  to  be 
law  in  Westminster  Hall.  I  find  that  it  is 
so  considered  ;  and,  therefore,  I  must  allow 
the  demurrer. 


K 
Jan 


.n.  19. 21. 26. 1    w«EN  «.  BRADLEr. 


Legacy —  Construction — Condition — Se- 
paration, 

A  testator  bequeathed  a  fund  to  trustees, 
on  trust,  as  to  two  thirds  for  two  of  his 
daughters,  for  their  respective  lives,  for 
their  separate  use,  with  remainder  to  their 
children ;  and,  as  to  the  remaining  third,  to 
pay  the  income  to  a  third  daughter,  in  the 
manner  directed  respecting  the  portions  of 
the  other  daughters,  during  such  time  as  she 
should  continue  to  Uve  apart  from  her  hus- 
band,  and  directed  that,  should  she  at  any 
time  cohabit  with  him,  the  trustees  should, 
during  such  time  as  she  should  so  cohabit,  pay 
the  income  to  the  other  daughters.  At  the 
date  of  the  will  the  third  daughter  was  living 
apart  from  her  husband,  but  she  subsequently 
returned  to  him,  and  was  living  with  him  at 
the  time  of  the  death  of  the  testator  I'^Held, 
that  she  was  entitled  to  the  benefits  given  to 
her  by  the  wiU,  discharged  of  the  cofidiHon, 

Henry  Pooley,  by  his  will,  dated  the  8th 
of  August  1838,  directed  his  trustees  to 
invest  certain  monies  therein  mentioned  on 
government  or  real  securities;  and,  after 
directing  them  to  pay  out  of  the  dividends 
and  interest  an  annuity  of  80^.  to  Elizabeth 
Pooley  for  her  life,  the  Will  proceeded  as 
follows :  '*  And  then  to  pay  thereout  to  my 
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daughter  Ann  JefTeries  Wren,  the  wife  of 
Abraham  Wren,  in  case  she  shall  be  living 
apart  from  her  said  husband,  the  said  A. 
Wren,  and  shall  continue  so  to  do  during 
the  lifetime  of  my  said  wife,  an  annuity  of 
30/.,  by  equal  quarterly  payments,  the  iirst 
of  such  payments  to  be  made  at  the  expira- 
tion of  three  calendar  months  next  after  my 
decease.     And  I  do  hereby  further  direct 
that,  if  at  any  time  the  said  A.  J.  Wren 
shall  cohabit  with  the  said  A.  Wren,  the 
said  annuity  hereinbefore  given  to  her  shall, 
during  the  time  she  shall  so  cohabit,  abso- 
lutely cease  and  determine."     The  testator 
then  directed  his  trustees  to  accumulate  the 
residue  of  the  dividends  during  the  life  of 
his  wife ;  and,  after  her  death,  to  stand  pos- 
sessed of  one-third  of  the  trust  funds  and 
accumulations  for  his  daughter  £.  Bradley 
and  her  children ;  of  another  third  for  his 
daughter  Sarah  Picton  and  her  children ; 
and  declared  the  trusts  of  the  remaining 
third  part  as  follows : — "  upon  trust  to  pay 
the  interest,  dividends,  and  annual  produce 
thereof  at  the  times  and  in   the  manner 
hereinbefore  declared  respecting  the  portions 
of  my  said  daughters,  unto  my  said  daughter 
A.  J.  Wren,  during  such  time  as  she  shall 
continue  to  live  apart  from  her  said  hus- 
band, the  said  A.  Wren ;  but  should  she 
at  any  time  cohabit  with  the  said  A.  Wren, 
then  my  will  is,  and  I  hereby  direct  that, 
during  such  time  as  she  shall  so  cohabit 
with  the  said  A.  Wren,  they  and  he,  my 
said  trustees  or  trustee,  shall  pay  the  same 
unto  and   equally   between    the    said   £. 
Bradley  and  Sarah  Picton,  if  living,  or,  if 
dead,  to  their  children  and  issue,  in  such 
shares  and  in  the  same  manner  as  herein- 
before directed  with  respect  to  the  portions 
already  provided  for  them  respectively  by 
this  my  will ;  and,  after  the  decease  of  the 
said  A.  J.  Wren,  upon  trust  to  pay  and 
divide  the  said  remaining  one-third  part  or 
share  of  and  in  the  said  entire  trust  fund 
and  accumulations  unto  and  amongst  any 
children  which   the  said  A.  J.  Wren  may 
leave,  her  surviving,  by  any  husband  other 
than  the  said  A.  Wren,  and  the  issue  of  any 
such  children  as  may  be  then  dead  at  such 
time,"  &c.    The  testator  then  declared  that 
all   the  interests  given   to   his  daughters 
should  be  for  their  separate  use,  without 
power  of  anticipation. 

The  testator,  died  in  1841,  leaving  his 


widow  and  his  three  daughters  him  surviv- 
ing. The  widow  subsequently  died.  At 
the  date  of  the  will  Mrs.  Wren  was  living 
apart  from  her  husband ;  but,  shortly  after- 
wards, with  the  knowledge  of  the  testator, 
she  went  to  live  with  her  husband,  and 
continued  to  live  with  him  ever  since.  She 
was,  therefore,  living  with  her  husband  at 
the  time  of  the  death  of  the  testator. 

The  bill,  in  this  case,  which  was  filed 
by  Mrs.  Wren,  by  her  next  friend,  against 
her  husband,  the  trustees,  and  the  parties 
beneficially  interested  in  the  trust  funds 
under  the  will,  prayed  that  the  plaintiff 
might  be  declared  to  be  entitled  to  the 
benefits  given  her  by  the  will,  discharged 
of  the  condition. 

All  the  parties  requested  that  the  Court 
would  dispose  of  the  question  at  the  hearing, 
and  joined  in  an  admission  of  the  circum- 
stances before  stated  as  to  the  plaintiff  and 
her  husband. 

Mr.  RiuseU  and  Mr,  FolkU^  for  the 
plaintifi^. — The  plaintiff  is  entitled  to  the 
benefits  given  to  her  by  the  will  discharged 
from  the  condition.  The  doctrine  appli- 
cable to  this  condition  is  stated  thus  in 
1  Roper  on  Legacies^  653,  and  2  WUliami 
on  Executors,  786 :  **  It  is  a  rule  of  the 
civil  law,  that,  if  a  precedent  condition 
require  the  performance  of  an  act  malum  in 
sCf  as  to  kill  B,  bum  his  house,  &c.,  not 
only  the  condition  but  the  disposition  itself 
is  void.  When,  however,  the  illegality  of  the 
condition  does  not  concern  anything  malum 
in  se,  but  is  merely  against  a  rule  or  the 
policy  of  the  law,  the  condition  only  is  void, 
and  the  bequest  is  good."  This  rule  has 
been  adopted  by  courts  of  equity — Brown  v. 
Peck  (1).  In  that  case  a  bequest  was  made 
to  Rebecca  of  5Z.  a  month,  if  she  lived  from 
her  husband ;  and  it  was  held  that  Rebecca 
was  entitled  to  the  51,  a  month  though  she 
lived  with  her  husband.  In  Tennani  v. 
Braie  (2),  where  there  was  a  devise  to  the 
daughter,  if  she  would  be  divorced  from  her 
husband,  the  gift  was  held  good,  though  the 
condition  was  void.  The  civil  law  is  adopted 
by  courts  of  equity  with  reference  to  per- 
sonal legacies — Reynish  v.  Martin  ( 3  ).  The 
condition  therefore  as  to  the  wife  living  apart 


(1)  1  Ed.  140. 

(2)  Tothill,  78,  (Ed,  1820). 
(a)  3  Atk.  330. 
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from  her  husband  is  void.  In  Hartley  v. 
Rice{^)  a  wager  that  a  man  would  not 
marry  within  six  years  was  held  to  be  void 
as  being  in  restraint  of  marriage;  and  in 
Cockaedge  v.  Cocksedge  (5),  the  strong 
inclination  of  the  mind  of  the  Vice  Chan- 
cellor was,  that  a  covenant,  before  marriage, 
providing  that  certain  things  should  be 
done  in  the  event  of  a  separation,  was  void. 
They  also  referred  to  the  observations  of 
Lord  Abinger  as  to  separation  in  Jones  v. 
fVaite{6). 

Mr.  Wigram  and  Mr,  Bazalgette,  for  the 

defendants  interested  in  the  fund,  contended, 

that  the  plaintiff  had  no  title  to  the  fund, 

and  cited  passages  in  the  judgments  in — 

Scott  V.  Tyler,  2  Dick.  712;  and 

Rishton  v.  Cobb,  5  Myl.  &  Cr.  145 ; 

8.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  110. 

Mr,  Allen,  for  the  husband. 

Knight  Bruce,  V.C.  —  Assuming  the 
facts  to  be  that  the  lady  was  living  apart 
from  her  husband  at  the  date  of  the  will, 
and  that  she  was  living  with  her  husband  at 
the  death  of  the  testator,  and  collecting  the 
intention  of  the  testator  when  he  made  his 
will  as  well  as  I  can,  my  present  impression 
is,  that  it  will  be  more  consistent  with 
authority  to  decide  in  favour  of  the  con- 
tinuance of  interest  than  against  it.  I  have 
not  spoken  of  principle.  I  cautiously  con- 
fine myself  to  authority.  But  I  will  con- 
sider the  matter.  If  I  should  change  that 
view  I  will  call  upon  counsel  to  reply. 

It  must  be  taken  that  the  counsel  for  all 
parties  call  upon  the  Court  to  give  a  con- 
struction to  the  will  in  this  stage  of  the 
cause,  and  that  it  is  admitted  by  everybody 
that  the  husband  and  wife  were  not  living 
together  at  the  date  of  the  will,  and  were 
living  together  after  the  death  of  the  testator. 

On  a  subsequent  day  his  Honour  gave 
the  following  judgment — The  impression 
I  had  upon  this  case  remains.  The  will 
to  be  construed  relates  to  personalty 
alone,  and  it  has  been  admitted  by  both 
sides  that  Mrs.  Wren  was,  at  the  time  of 
the  execution  of  the  will,  living  apart  from 
her  husband,  and  that  afterwards  a  recon- 

(4)  10  East,  22. 

(5)  14  Sim.  244;  s.  c.   13  Law  J.  Rep.  (n.s.) 
Chaoc.  384. 

(6)  5  Biiig.  N.C.  356. 


dilation  took  place,  and  that  she  and  her 
husband  returned  to  cohabitation  during 
the  life  of  the  testator ;  which  cohabitation 
continued  up  to  his  death.  The  widow  has 
since  died,  and  a  question  has  been  made 
whether  the  object  intended  by  the  testator 
renders  the  gift  to  Mrs.  Wren  void,  or  whe- 
ther she  takes  the  gift  discharged  of  the 
condition  on  which  it  is  attempted  to  be 
given  to  her.  The  point  is  one  of  con- 
siderable difficulty.  The  words  of  the  gift 
of  the  annuity  daring  the  life  of  the  widow, 
and  those  of  the  gift  of  the  residue  after  her 
decease  are  not  exactly  alike.  In  the  ab- 
sence of  authority  I  should  have  felt  disposed 
to  (]pcide  against  the  plaintiff;  but,  as  au- 
thority is  produced,  I  shall  decide  according 
to  that  authority.  The  principles  of  the  civil 
law  relating  to  such  matters  appear  to  be 
in  some  degree  adopted  into  the  law  of  Eng- 
land ;  and  the  law  of  this  country,  on  the 
authorities  cited,  seems  to  bind  the  Court  to 
decide  in  favour  of  the  plaintiff.  The  ob- 
ject and  intention  of  the  testator  seem  to 
have  been  to  prevent  a  reconciliation  be- 
tween the  husband  and  wife  and  to  obstruct 
their  future  cohabitation.  In  deciding  as 
I  have  done,  in  favour  of  the  plaintiff,  I 
consider  that  my  judgment  is  consistent 
alike  with  technical  and  moral  justice. 


K.  Bruce,  V.C. 
Jan.  13. 

L.C. 
Feb.  18. 


ROBEETS  V.  ROBERTS. 


Parties — Demurrer — Misjoinder, 

A  testator  bequeathed  the  residue  of  his 
estate  to  trustees  upon  trust,  for  such  of  his 
three  daughters  as  should  attain  tteeniy-one 
or  marry  under  that  age ;  and  he  declared 
that,  if  all  his  said  three  daughters  should 
die  under  twenty-one  and  unmarried,  the 
trust  funds  should  go  to  the  persons  who, 
under  the  Statutes  of  Distributions,  would 
then  be  entitled  thereto.  The  testator  left 
his  widow  and  his  three  daughters,  who  were 
all  infants  and  unmarried,  and  his  only 
children,  him  surviving.  A  bill  was  filed 
by  the  widow  and  the  three  daughters  against 
the  trustees,  for  the  administration  of  the 
estate.  A  demurrer  for  misjoinder  of  plain- 
tiffs, the  widow  being  co-plaintiff  with  the 
children,  and  also  upon  the  ground  that  she 
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trajf  not  a  necessary  party  to  the  suit^  was 
overruled, 

£.  R.  RoberU,  by  his  will,  dated  the  16th 
of  December  1842,  devised  and  bequeathed 
all  his  real  and  personal  estate  to  R.  L. 
Roberts,  J.  Rust,  and  M.  £.  Daniel  on  the 
usual  trusts  for  sale  and  conversion,  and 
directed  them  to  invest  the  money  to  be 
produced  thereby  on  government  or  real 
securities,  and  to  stand  possessed  of  such 
securities  upon  trust  for  such  of  his  three 
daughters  as  should  attain  twenty-one  or 
marry  under  that  age ;  and  declared  that,  in 
case  all  his  said  three  daughters  should 
depart  this  life  under  the  age  of  twenty-one 
years,  and  without  having  been  married,  his 
said  trustees  should  stand  possessed  of  the 
trust  funds,  in  trust  for  the  person  or  persons 
who,  under  the  statute  for  the  distribution 
of  the  estates  of  intestates,  would  then  be 
entitled  thereto.  The  testator  then,  after 
stating  that  Mrs.  Dampier  was  his  sister 
and  one  of  his  next-of-kin,  directed  that  the 
share  to  which  she  would,  as  aforesaid,  be- 
come entitled,  should  be  held  in  trust  for 
her,  for  her  separate  use;  and,  after  her 
death,  for  her  husband ;  and,  after  the  death 
of  the  survivor,  for  her  children.  The 
testator  appointed  his  trustees  the  executors 
of  his  will. 

The  testator  died  in  August  1847i  leaving 
his  widow,  £.  Roberts,  and  the  three 
daughters  named  in  his  will,  him  surviving. 
The  bill  was  filed  by  Mrs.  Roberts,  the 
widow  of  the  testator,  and  by  his  three 
daughters,  who  were  all  infants,  by  Mrs. 
Roberts,  their  mother,  as  next  friend, 
against  the  trustees,  Mr.  and  Mrs.  Dampier, 
and  their  children  for  the  administration  of 
his  estate. 

The  trustees  demurred  to  the  bill,  on  the 
ground  that  Mrs.  Roberts  was  an  unneces- 
sary and  improper  party  to  the  bill;  and 
could  not  join  as  co-plaintiff  with  the 
children. 

Mr,  Swanston  and  Mr,  Torrianot  for  the 
demurrer,  said  that  there  was  a  preliminary 
question  to  be  argued,  whether  the  persons 
intended  by  the  testator  to  take  in  the  con- 
tingency mentioned  in  the  will  were  to  be 
his  next-of-kin  at  his  death,  or  on  the  hap- 
pening of  the  contingency.  They  contended 
that  the  latter  class  were  the  persons  to  be 
benefited. 


[Knight  Bruce,  Y.C.  said,  that  for  the 
sake  of  the  argument  on  the  demurrer,  it 
might  be  assumed  that  the  next-of-kin  to 
take  in  default  of  the  daughters  attaining 
twenty-one  or  marrying,  were  those  who 
would  be  the  next-of-kin  at  the  time  of  the 
happening  of  the  contingency.] 

Mr,  Swanston  and  Mr,  Torriano,  for  the 
demurrer,  then  contended  that  Mrs.  Roberts 
was  an  unnecessary  and  improper  party. 
In  Fowler  v.  James  {I)  property  was 
settled  in  trust  in  remainder,  for  the  per- 
sons who  should  be  the  next-of-kin  of  the 
tenant  for  life  at  her  death ;  and  the  Lord 
Chancellor  held  that  an  objection  for  want 
of  parties,  on  the  ground  that  the  presump- 
tive next-of-kin  were  not  parties,  was  not 
sustainable.  It  appeared  from  this  case,  that 
Mrs.  Roberts  ought  not  to  have  been  made 
a  party  to  the  bill.  They  cited  also  Cuff 
V.  Platel  (2),  King  of  Spain  v.  Machado^S), 
Delondre  v.  Shaw  (4),  and  Page  v.  Towns- 
end  (5),  where  it  was  held  that  a  bill  filed  by 
two  plaintiffs,  one  of  whom  had  no  interest 
in  the  suit,  was  demurrable;  and  Bill  v. 
Cureton{6),  Anderson  v.  fVallis{7)t  and 
Cowley  V.  Cowley  (8),  where  it  was  held 
that  a  bill  filed  by  two  plaintiffs,  whose 
interests  were  discordant,  was  demurrable  ; 
and  Lord  Dursley  v.  Berkeley  (9),  Allan  v. 
Allan{lO\  and  The  Earl  of  Belfast  v.  Chi- 
chester (ll\  which  were  cases  of  bills  filed 
to  perpetuate  testimony,  and  where  the 
question  was,  whether  the  parties  had  suffi- 
cient interest  in  the  subject-matter. 

Mr,  Wigram  and  Mr,  Calvert,  for  the 
bill,  were  not  called  upon. 

Kniqht  Bruce,  V.C— This  case  has 
been  argued  throughout  on  the  notion  that  an 
unnecessary  is  therefore  an  improper  party. 
The  whole  argument  is  based  upon  that: 

(1)  1  Pfaill.  808;  8.e.  16  Law  J.  Rep.  (n.s.) 
Chanc  266. 

(2)  4  Ru88.  242 ;  8.e.  1  Law  J.  Rep.  Chanc.  2. 

(3)  4  Ru88.  225 ;  a.  0.  6  Law  J.  Rep.  Chanc.  61. 

(4)  2  Sim.  237. 

(5)  5  Sim.  395. 

(6)  2  Mjl.  &  K.  503,  512;  a.  c  4  Uw  J.  Rep. 
(n.s.)  Cbanc.  98. 

(7)  4  You.  &  Col.  336 ;  a.  o.  10  Law  J.  Rep. 
(n.8.)  Each.  Eq.  9;  b.o.  on  appeal,  1  PIiU.  202; 
12  Law  J.  Rep.  (ir.a.)  Cbano.  291. 

(8)  9  Sim.  299;  b.o.  7  Law  J.  Rep.  (n.s.)  Chanc 
259. 

(9)  6Ves.25L 

(10)  15  Ibid.  130. 

(11)  2Jac.&  W.4S9. 
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this  proposition  is  new  to  me,  I  have 
always  understood  that  there  may  be  and 
that  there  are  cases,  in  which  an  unneces- 
sary party  is  not,  for  that  reason,  an  im- 
proper party.  I  do  not  speak  without 
authority  on  that  proposition,  although  I 
should  have  thought  that  it  did  not  need 
authority.  I  allude  to  the  cause  of  Rhodes 
V.  Warhurton  {12\  which  came,  in  the  first 
instance,  before  Sir  Lancelot  Shadwell,  and 
afterwards  was  brought  before  the  Lord 
Chancellor.  I  was  in  the  case  before  the  Lord 
Chancellor,  although  I  think  that,  in  that 
stage  of  the  cause,  it  is  not  reported.  It  is 
reported  in  the  6th  volume  of  Mr.  Simons's 
Reports,  p.  617.  There  it  was  held  that  a 
bill  was  not  demurrable  because  the  legatees 
of  a  testator  joined  with  his  executor  in 
suing  for  a  debt  due  to  his  estate.  The 
facts  of  that  case  were  these : — "  Moses 
Rhodes,  by  his  will,  gave  all  his  estate  and 
effects  to  his  nephews  and  nieces  living 
at  his  death,  and  appointed  Greoige  Rhodes 
and  John  Rhodes,  afterwards  deceased,  two 
of  his  nephews,  his  executors.  The  bill 
was  filed  by  Qeoige  Rhodes  and  the  other 
surviving  nephews  and  nieces  of  Moses 
Rhodes,  and  by  the  personal  representatives 
of  his  deceased  nephews  and  nieces  living 
at  his  death,  against  Thomas  Warburton, 
alleging  a  partnership  to  have  subsisted 
between  the  defendant  and  Moses  Rhodes, 
and  praying  that  the  affairs  of  the  partner- 
ship might  be  wound  up,  and  that  the 
amount  of  the  share  and  interest  of  Moses 
Rhodes  therein,  and  in  the  profits  thereof, 
might  be  ascertained  and  paid  to  C^orge 
Rhodes,  as  the  surviving  executor  of  Moses 
Rhodes  for  the  benefit  of  himself  and  the 
other  plaintiffs."  The  Vice  Chancellor,  Sir 
Lancelot  Shadwell,  without  hearing  coun- 
sel for  the  bill,  said,  "  Legatees  cannot  file 
a  bill  against  a  debtor  to  their  testator's 
estate,  unless  there  is  collusion  between 
the  executor  and  the  debtor.  But  if  the 
executor  chooses  to  make  the  legatees  co- 
plaintiffs  with  him,  I  do  not  think  that  that 
superfluity  renders  the  record  not  sustain- 
able. Persons  are  brought  here  who  are 
not  necessary  parties  to  the  suit;  but  it 
is  not  so  injurious  as  to  make  the  bill  not 
sustainable;  it  is  not  an  objection  that  a 
defendant  can  take.*'    The  Vice  Chancellor 

(12)  6  Sim.  617. 


then  overruled  the  demurrer :  that  view  was 
also  taken  by  the  Lord  Chancellor,  before 
whom  the  case  came. 

Now,  assuming  that  Mrs.  Roberts  is  an 
unnecessary  party,  is  she,  therefore,  an 
unnecessary  party  in  the  sense  in  which  she 
must  be  considered  an  improper  party,  for 
the  purpose  of  a  demurrer  ?  I  cannot  say 
that  she  is;  and  I  think  the  demurrer 
cannot  be  sustained. 

There  is  i^other  ground  which  may  pos- 
sibly be  taken.     I  mention  it  that  I  may 
not  be  supposed  to   have  overlooked  it, 
although,  perhaps,  there  may  be  little  or 
nothing  in  it.     It  is  not  stated  in  the  bill 
whether  this  lady  was  married  before  the 
year  1834.     I  am  not  sure  that  it  is  to  be 
taken  that  her  marriage  took  place  before, 
in,  or  after  the  year  1834 ;  and  if  her  mar- 
riage took  place  before  the  year  1834,  I 
am  not  satisfied  that  this  bill,  although  not 
referring  to  dower  by  name,  does  not  state 
a  case  in  which  she  would  be  entitled  to 
dower  (13) ;  and,  if  the  just  inference  from 
the  statement  in  the  bill  is,  that  she  is  en- 
titled to  dower,  I  am  not  prepared  to  say 
that  she  is  not  entitled  to  join  with   the 
legatees  and  devisees  in  the  bill  in  ivhich 
she  is  joined.     But  I  desire  to  be  under- 
stood as  not  deciding  the  case  upon   that 
point.     I   merely  refer  to  it  as  a  point 
possibly  arguable  upon  this  record ;  I  decide 
the  case  upon  the  ground  that,  assuming 
Mrs.  Roberts  not  to  be  a  necessary  party, 
she  is  not  therefore  an  improper  party. 

Although  I  have  assumed  in  favour  of 
the  trustees,  that  the  construction  of  the 
will  is  that  for  which  they  contend,  I  wish 
it  to  be  particularly  understood  as  assumed 
only  for  the  purpose  of  the  argument,  and 
not  decided.  I  give  no  opinion  upon  the 
question  whether  Mrs.  Roberts  needed  to 
have  been  a  party.  I  g^ve  no  opinion  upon 
the  question  whether  the  bill  would  or 
would  not  have  been  right  without  her.  I 
decide  that  it  is  not  necessarily  wrong  with 
her.  All  that  the  case  of  Fowler  v.  James 
decides  is,  that  a  person  in  the  situation 
which  you  say  is  Mrs.  Roberts's  situation 
is  not  a  necessary  party.  Upon  that  I  say 
nothing.  An  unnecessary  party,  in  my 
judgment,  is  not  therefore  an  improper  party, 
as  the  case  of  Rhodes  v.  Warbwrton  shews. 

(18)  The  Dower  Act,  3  &  4  Wfll.  4.  c  105.  came 

into  operation  on  the  Ist  of  January  1834. 
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The  defendants  appealed  from  this  de- 
cision. 

Mr,  Swanston  and  Mr,  TorrianOf  in  sup- 
port of  the  demurrer. — In  the  event  of  all 
the  testator's  children  dying  under  twenty- 
one  and  unmarried,  the  trust  fund  is  given 
by  the  will  to  the  parties  who  will  then  be 
entitled  under  the  Statute  of  Distributions. 
If  the  widow  dies  in  the  lifetime  of  the 
children  she  will  take  no  interest  in  these 
funds.  She  is,  therefore,  an  unnecessary 
party  under  any  circumstances.  But,  even 
if  she  were  a  proper  party  to  the  suit,  her 
interest  is  a  mere  possibility,  and  she  can- 
not join  as  co-plaintiff  with  the  three  chil- 
dren whose  interests  stand  on  a  different 
footing.  The  widow  alone  could  not  main- 
tain such  a  suit,  and  therefore  there  is  a 
misjoinder  of  plaintiffs. 

Mr,  RoU  and  Mr,  Lovat,  for  the  bill. — 
If  the  testator's  children  die  under  twenty- 
one  and  unmarried,  the  funds  are  to  be 
divided  among  the  parties  who  would  in  that 
case  be  entitled  according  to  the  Statute  of 
Distributions.  There  is  a  gift  to  the  children 
subject  to  be  divested  ;  and  if  the  children 
do  not  ultimately  become  entitled  to  receive 
the  fund,  the  widow  or  her  representatives 
will  be  entitled  to  one- third.  Her  interest 
is  ascertained,  and  the  fact  that  it  may  be 
remote  and  may  fail  is  immaterial.  She 
was  therefore  in  such  a  position  that  she 
could  have  maintained  this  suit  as  sole 
plaintiff,  and  therefore  she  is  entitled  to  join 
with  others,  who  are  also  entitled  to  sue  as 
plaintiffs. 

On  the  construction  of  the  will  the  follow- 
ing cases  were  cited : — 

Reeves  v.  Brymer,  4  Ves.  692. 
Minier  v.  Wraith,  13  Sim.  52. 
Nicholson  v.  Wilson^  14  Sim.  549 ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Chanc.  351. 

On  the  question  of  parties  the  following 
cases  were  cited  :— 

Glyn  V.  Soar  en,  3  Myl.  &  K.  450 ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  250. 
Westkead  v.  Keene,  1  Beav.  287  ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  89. 
Rhodes  v.  Warburton,  6  Sim.  617. 
Fowler  v.  James,  1  Phill.  803;  s.c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  266. 
Nf.w  Skries,  XVII.— Chanc. 


Feb.  18. — The  Lord  Chancellor. — I 
shall  not  express  any  opinion  upon  any 
part  of  this  case,  except  so  far  as  is  neces- 
sary for  deciding  the  demurrer  as  to  the 
next-of-kin  who  are  to  take  in  case  of  the 
daughters  dying ;  and  as  to  the  construction 
of  any  clauses  in  the  will,  I  say  nothing. 
[His  Lordship  read  the  bequests  in  favour 
of  the  daughters.] — The  daughters  in  order 
to  be  entitled  to  a  share  must  attain  twenty- 
one  or  be  married.  If  they  all  die  under 
twenty- one  and  unmarried,  that  provision 
of  the  will  fails ;  and  in  that  event  the  tes- 
tator says :  "  In  case  all  my  said  three 
daughters  shall  depart  this  life  under  the 
age  of  twenty-one  years,  and  without  having 
been  married,  my  trustees  shall  stand  and 
be  possessed  of  the  said  trust  monies,  stocks, 
funds  and  securities,  and  the  interest,  divi- 
dends and  annual  produce  thereof,  in  trust 
for  the  person  or  persons  who  under  the 
statutes  for  the  distribution  of  the  estates  of 
intestates  will  then  be  entitled  thereto." 
When  the  testator  died  he  left  a  widow,  who 
under  the  statute  would  be  entitled  to  a 
share  of  the  property ;  he  also  left  three 
daughters  for  whom  he  had  provided  by 
specific  gifts.  The  event  in  which  the  in- 
terests of  the  daughters  would  cease,  was 
in  case  they  died  under  twenty-one  and  un- 
married. If  they  attained  the  age  of  twenty- 
one,  they  would  be  absolutely  entitled.  If 
those  who  would  now  be  entitled  under  the 
statute  shall  not  live  till  the  interest  of  the 
daughters  failed,  they  will  not  be  entitled  to 
anything  at  that  time.  Nothing  can  prevent 
the  widow  getting  her  share  of  the  property 
unless  she  dies  before  the  failure  of  the  pro- 
vision for  the  daughters.  She  has  a  title  by 
law  to  a  share,  unless  the  testator  has  other- 
wise disposed  of  it.  He  disposes  of  it  under 
some  circumstances,  but  if  those  circum- 
stances do  not  occur,  then  the  widow  is 
entitled.  It  cannot  be  disputed  that  if  he 
had  said,  '*if  my  three  daughters  all  die 
under  twenty-one  and  unmarried,  then  I 
leave  as  much  to  my  wife  as  she  would  be 
entitled  to  under  the  statute,*'  she  would 
have  such  an  interest  as  the  law  recognizes ; 
and  I  am  of  opinion  that  she  is  a  necessary 
party.  The  remainder  might  not  be  indeed 
worth  much,  the  widow  having  to  survive 
three  young  persons :  but  she  is  the  only 
party  who  represents  that  interest  in  the 

2A 


178 


COURTS  OF  CHANCERY: 


estate,  in  case  the  three  daughters  died 
under  twenty-one  and  unmarried.  How 
does  this  case  differ  ?  The  testator  has  not 
named  his  wife ;  he  has  not  said  she  shall 
have  such  share  as  the  statute  gives  her, 
hut  it  is  the  same  whether  he  calls  her  his 
wife,  or  gives  her  such  share  as  the  statute 
gives  her :  it  comes  to  the  same  thing.  If 
he  refers  to  the  statute  he  affords  the  means 
hy  which  the  party  can  be  ascertained. 
Nothing  but  the  death  of  the  widow  can  pre- 
vent her  from  having  the  interest.  It  appears 
to  me  a  very  plain  case ;  and  the  question 
I  now  have  to  decide  is,  whether,  under 
these  circumstances,  the  widow  is  described 
and  ascertained  to  have  such  an  interest  as 
to  make  her  a  necessary  party  to  the  suit ; 
and  I  think  that  she  is  a  necessary  party. 
I  do  not  go  so  far  as  the  Vice  Chancellor,  as 
to  guard  myself  from  expressing  my  decided 
opinion  on  that  objection.  There  is  quite 
enough  to  justify  the  plaintiffs  in  making 
the  widow  a  party.  The  demurrer  was, 
therefore,  properly  overruled:  the  decision 
of  the  Vice  Chancellor  was  right,  and  must 
be  affirmed. 


V.C.       ") 

Jan.  22 ;       > 
Feb.  8.      ) 


SMITH  9.  THE  EAST  INDIA 
COMPANY. 


Principal  and  Agent — Contract, 

The  plaintiffs  who  was  captain  of  one  of 
the  East  India  Company's  ships,  sailed  from 
London  to  Madras  with  a  cargo,  and  there 
purchased  from  the  East  India  Company 
certain  cotton  on  his  own  account,  which  was 
taken  by  him  in  the  company's  ship  to  Canton, 
and  sold  there.  Upon  first  arriving  at 
Madras,  the  plaintiff  had  reported  himself 
to  the  Government  Board,  and  had  been 
directed  by  that  board  to  place  himself  under 
the  orders  of  the  Marine  Board  of  Madras. 
The  negotiations  for  the  purchase  of  the 
cotton  were  carried  on  between  the  plaintiff 
and  the  Marine  Board,  by  whom  the  plain- 
tiff was  allowed  to  ship  the  cotton  free  of 
freight  to  Canton,  The  contract  as  to  freight 
was  not  confirmed  by  the  Government  Board, 
who  had  previously  stated  to  the  Marine 
Board  that  freight  was  to  be  paid  by  the 
plaintiff: — Held,  upon  the  construction  of 
the  different  negotiations  between  the  plaintiff 


and  the  Marine  Board,  that  the  government 
must  abide  by  the  contract  entered  into  by 
their  agents,  the  Marine  Board;  and  if  the 
latter  had  exceeded  their  authority  in  aUow- 
ing  the  plaintiff  to  take  the  cotton  free  of 
freight,  the  plaintiff,  who  was  the  innocent 
purchaser,  was  not  to  suffer  the  loss. 

The  bill  stated  that,  in  the  year  1832,  the 
plaintiff  was  in  the  service  of  the  East  India 
Company,  and  commanded  a  ship  belong- 
ing to  the  company,  called  the   London. 
That  in  March  of  that  year  the  plaintiff 
sailed  from  London  to  Madras  and  China, 
and  arrived  at  Madras  on  the  5th  of  July 
1832  ;  that,  at  that  period,  Henry  Chamier, 
Esq.,  was  chief  secretary  to  the  govern- 
ment at  Fort  St.  George,  in  the  presidency 
of  Madras,  and  William  Underwood,  Esq., 
was  secretary  of  the  Marine  Board  and  Com- 
mercial Committee  there ;  that  on  his  arrival 
at  Madras,  the  plaintiff  reported  his  arrival 
to  the  said  H.  Chamier ;  and  that  by  a  letter 
from  the  said  H.  Chamier,  dated  the  5th  of 
July,  addressed  to  the  plaintiff,  the  plaintiff 
was  directed  to  place  himself  under  the  orders 
of  the  said  Marine  Board  and  Commercial 
Committee.     That  when  the  said  ship  was 
sent  on  her  voyage,  it  was  intended  that  on 
arriving  at  Madras,  after  discharging  the 
cargo  consigned  to   that  presidency  from 
England,  she  should,  to  the  extent  of  three- 
fifths  of  the  tonnage,  be  laden  with  cotton, 
to  be  shipped  there  on  account  of  the  said 
company,  with  which  the  plaintiff  was  to 
proceed  to  China ;  and  that  the  plaintiff*,  as 
commander  of  the  ship,  should  be  entitled 
to  the  privilege   then   usually  allowed  to 
commanders  of  ships  belonging  to  the  com- 
pany, and  that  he  should  have  the  privilege 
of  purchasing  from  the  said  company,  and 
shipping  from  Madras  to  China,  on  bis  own 
account,  cotton  to  the  extent  of  two-fifths 
of  the  ship's  tonnage,   and  that  for   any 
excess  of  tonnage  so  occupied  by  the  plaintiff 
beyond  102  tons,  the  plaintiff  was  to  pay 
^according  to  the  regulation  and  practice  of 
the  service  at  the  rate  of  21.  per  ton.    That 
on  the  arrival  of  the  plaintiff  at  Madras,  he 
was  informed  that  the  said  company  had 
then  in  store  belonging  to  them  a  quantity 
of  cotton,  which  they  would  probably  not 
choose  to  export  to  China  on  their   oi^n 
account,  by  reason  of  its  inferior  quality  ;  in 
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coitfequence  of  which  the  plaintiii'  proposed 
to  purchase  the  said  cotton  at  a  particular 
price,  the  money  to  be  payable  in  China, 
at  the  usual  time  allowed  by  the  company 
aflter  the  ship's  arrival  in  China.     That  the 
said  W.  Underwood,  the  secretary  of  the 
Marine    Board,   forwarded    such   proposal 
roade  by  the  plaintift*  to  H.  Chamier,  the 
secretary  of  the  government ;  in  reply  to 
which  Mr.  Chamier  wrote  to  W«  Underwood 
on  the  13th  of  July,  and  stated  that  the  go- 
vernor in  council  had  been  pleased  to  autho- 
rize the  acceptance  of  the  offer  of  Capt.  Smith 
for  the  purchase  of  the  cotton,  and  agreeing 
to  the  proposal  that    the  plaintiff  should 
occupy  so  much  of  the  tonnage  of  the  ship 
as  he  should  please,  *'  holding  himself  sub- 
ject to  the  payment  of  such  freight  as  the 
'  honourable  company  should  see  fit  to  de- 
mand,'*  and  that  the  rest  of  the  tonnage  not 
taken  up  by  the  plaintiff  would  be  disposed  of 
on  account  of  the  company  on  the  best  terms. 
That  the  plaintiff  when  he  offered  to  pur- 
chase the  cotton  did  so  upon  the  understand- 
ing that  he  was  not  to  be  charged  with  any 
freight  for  the  same,  and  that  the  prices  he 
had  specified  were  to  include  the  charges  of 
packing  and  of  delivery  alongside  the  said 
ship.    That  in  consequence  of  such  under- 
standing the  plaintiff  had  an  interview  with 
thesaid  W.  Underwood  on  the  subject,  when 
the  last-mendoned  letter  of  the  said   H. 
Chamier  was  shewn  to  him ;  whereupon  the 
plaintiff  observed  that  such  letter  would  bind 
him  to  pay  freight  for  the  cotton,  and  the 
plaintiff  refused  to  take  the  cotton  upon  those 
terms.     That  the  said  W.  Underwood  com- 
municated to  the  said  Marine  Board  and 
Commercial   Committee    and   to   the   said 
U.  Chamier  what  had  passed  between  him 
and  the  plaintiff;  audit  was  in  consequence 
thereof  determined  by  the   Marine  Board 
and  commercial  committee  that  the  cotton 
should  be  sold  to  the  plaintiff  at  the  prices 
offered  by  him,  and  that  he  should  be  at 
liberty  to  ship  the  same  to  China  without 
paying  any  freight,  and  that  the  said  cotton 
should  be  considered  to  occupy  a  portion  of 
thesaid  company's  three-fifths  of  the  tonnage 
of  the  ship.  That  the  plaintiff  received  a  letter 
from  the  said  W.  Underwood  on  the  1 6th  of 
July  1832,  acquainting  him  that  the  Marine 
Board  had  received  the  authority  of  govern- 
ment for  accepting  the  plaintiff's  offer ;  that 


the  cotton  would  be  em  baled  and  delivered 
to  him ;  that  it  would  occupy  a  portion  of  the 
company's  three-fifths,  and  that  the  plaintiff 
would  be  required  to  pay  for  it  in  China  in 
the  same  manner  as  if  he  had  received  it  as 
the  two-fifths  of  the  cargo  :  that  the  plain- 
tiff would  be  permitted  to  occupy  the  two- 
fifths   of   the  tonnage  usually  allowed  to 
commanders.     That  the  plaintiff  agreed  to 
purchase  the  cotton  upon  these  terms,  and 
it  was  accordingly  delivered  and  shipped  on 
board,  and  occupied  a  portion  of  the  com- 
pany's three- fifths  of  the  tonnage,  and  the 
plaintiff  occupied  with  other  goods  part  of 
the  remaining  two-fifths  of  the  ship's  tonnage, 
as  he  was  entitled  to  do  under  the  usual  pri- 
vilege.    That  some  time  after  the  said  pur- 
chase had  been  agreed  upon,  it  was  proposed, 
on  behalf  of  the  company,  that  the  plaintiff 
should  execute  a  bond  for  the  payment  of 
the  price  of  the  cotton ;  but  the  plaintiff,  on 
looking  over  the  said  bond,  observed  that  it 
contained  a  clause  which  would  render  him 
liable  to  pay  freight  for  the  said   cotton, 
and  the  plaintiff  therefore  refused  to  execute 
such  bond.  That  some  discussion  took  place 
between  the  plaintiff  and  the  said  W.  Under- 
wood and  other  officers   of  the  company 
respecting  the  said  bond,  and  the  plaintiff 
was  assured  by  them  that  the  said  clause 
relating  to  the  freight  was  inserted  as   a 
matter  of  form  only,  and  would  not  be  en- 
forced against  the  plaintiff;  and  it  was  ulti- 
mately arranged  that  an  official  letter  to  that 
effect  should  be  given  to  the  plaintiff  for  his 
security  against  his  being  called  upon  to  pay 
freight  for  the  said  cotton,  and  that  the  plain- 
tiff should  then  execute  the  said  bond.    That 
in  pursuance  of  such  arrangements,  and  on 
the  3rd  of  August  1832,  the  said  W.  Under- 
wood wrote  a  letter  to  the  plaintiff  trans- 
mitting a  copy  of  the  bond,  and  stating,  as 
follows :  **  A  clause  has  been  introduced  by 
order  of  government,  binding  yourself  and 
officers  of  your  ship  to  pay  such  freight  for 
the  portion  of  the  ship  London  as  they  may 
occupy  in  private  trade  as  the  company  may 
see  fit  to  determine ;  you  will  be  allowed  the 
usual  privilege  tonnage,  and  no  freight  will 
be  charged  on  the  cotton  purchased  by  you 
from  the  government,  as  it  will  be  laden  in  a 
portion  of  the  company's  three-fifths,  nearly 
the  whole  of  which  is  unoccupied. "  The  letter 
also  directed  the  plaintiff  to  hold  himself  in 
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readineiiB  to  put  to  sea  the  following  day. 
That  the  plaintiflf  upon  receipt  of  this  letter 
executed  the  bond ;  and  after  hia  arrival  at 
China  the  plaintiff  paid  to  the  officer  of  the 
company,  at  Canton,  the  price  of  the  cotton 
according  to  the  bond.  That  upon  the  arrival 
of  the  plaintiff  in  England,  the  plaintiff  wai 
charged  by  the  company  with  the  sum  of 
693/.  for  the  freight  to  China  of  the  said 
cotton  80  purchased  by  him,  and  the  said 
sum  was  deducted  by  the  company  from  the 
sum  then  due  to  him  from  the  company. 
That  the  plaintiff  remonstrated  against  this 
deduction  being  made,  but  as  the  company 
persisted  in  enforcing  the  charge,  the  plaintiff 
commenced  an  action  at  law  against  the 
company  for  the  recovery  of  the  said  sum, 
and  as  a  defence  to  the  said  action  the  com- 
pany pleaded  that  the  plaintiff  was  indebted 
to  them  upon  the  bond  for  the  freight  of  the 
cotton,  and  they  set  up  the  said  bond  as  a 
defence  to  the  action. 

The  bill  was  filed  against  the  East  India 
Company,  and  it  prayed  that  it  might  be 
declared  that  the  said  company  were  not 
entitled  to  claim  of  the  plaintiff  any  freight 
in  respect  of  the  cotton  purchased  by  the 
plaintiff,  and  that  the  company  might  be 
restrained  from  claiming  any  such  freight, 
and  from  setting  off  the  same  in  the  said 
action  so  commenced  by  the  plaintiff  as 
aforesaid,  and  from  giving  the  said  bond  in 
evidence  in  support  of  such  aet-off,  or  else 
that  the  said  company  might  be  decreed  to 
pay  to  the  plaintiff  the  said  balance  of  693/. 
so  remaining  due  and  owing  to  the  plaintiff 
as  aforesaid,  and  also  the  plaintiff's  costs 
incurred  in  the  said  action. 

By  the  answer  of  the  East  India  Com- 
pany, the  principal  allegations  in  the  bill 
were  admitted,  but  they  alleged  that  the 
Marine  Board  of  Madras  was  a  body  whose 
duties  and  functions  were  strictly  ministerial; 
that  they  had  no  authority  to  enter  into  any 
contracts  or  stipulations  on  behalf  of  the 
company,  except  under  the  direction  of  the 
Madras  Government ;  and  that  they  believ>i 
ed  the  plaintiff  was  well  acquainted  with  this 
fact ;  that  the  letter  directing  the  plaintiff  to 
place  himself  under  the  orders  of  the  said 
Marine  Board  had  reference  to  his  official 
character  as  commander  of  the  ship,  but 
that  the  Marine  Board  had  no  power  to 
conclude  any  agreement  for  the  sale  of  the 


company's  cotton  without  the  sanctioa  of 
the  Government  Board ;  and  that  the  letter 
written  by  Mr.  Chamier,  the  aecietary  to 
the  Government  Board,  dated  the  13th  of 
July  1832,  was  the  only  contract  or  aiitho-» 
rity  entered  into  or  given  by  the  Madras 
Government,  on  behalf  of  the  company, 
relative  to  tlie  cotton;  that  the. offer  made 
by  the  plaintiff  for  the  purchase  of  the 
cotton  was  confined  to  a  statement  of  the 
prices  which  he  was  willing  to  give ;  that 
this  offer  the  Marine  Board  were  authorised 
by  the  Government  Board  to  accept;  and 
that  it  was  also  agreed  that  Capt.  Smith 
should  be  allowed  to  occupy  a  portion  of 
the  tonnage  of  the  ship,  but  holding  himself 
subject  to  the  payment  of  such  charges  for 
freight  as  the  government  should  see  fit  to 
demand ;  that  the  company  had,  since  the 
commencement  of  these  proceedings,  dis- 
covered that  in  a  letter  fkom  the  secretary 
to  the  Marine  Board  and  Commercial  Com- 
mittee to  Capt.  Smith,  dated  the  3ni  of 
August  1832,  very  different  terms,  and 
entirely  at  variance  with  those  sanctioned 
by  government,  were  allowed  to  Capt. 
Smith  ;  that  such  letter  was  never  submitted 
to  the  government,  nor  were  the  terms  it 
contained  reported  to  the  said  Board.  The 
answer  also  set  forth  a  communication  be- 
tween the  government  and  the  secretary  of 
the  Marine  Board,  in  which  the  latter  con- 
firmed the  plaintiff's  statement  as  to  the 
transaction,  and  stated  that  the  intention 
of  his  letter  of  the  16th  of  July  to  Capt. 
Smith  was  to  explain,  add  that  the  second 
paragraph  was  intended  to  be  so  worded  as 
to  shew  the  plaintiff  that  he  was  not  to  be 
charged  with  freight  for  the  cotton,  and  the 
third  paragraph  that  he  was  to  pay  fireight 
for  such  portion  of  the  two-fifthiB  as  he 
might  occupy,  which  waa  usually  allotted 
to  commanders ;  that  in  consequence  of  the 
above  communication,  three  questions  were 
put  to  Mr.  Underwood  by  the  government 
upon  the  subject  of  these  transactions,  to 
which  he  replied— first,  that  in  conaequenoe 
of  Capt.  Smith  objecting  to  the  tenna  of 
the  government  letter,  that  part  of  it  which 
would  have  bound  him  to  pay  freight  on 
the  cotton  he  purchased  from  the  com- 
pany was  omitted  in  the  acceptance  of  his 
tender  upon  "private  instructions  to  that 
effect,  received  from  the  government; 
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oondly,  that  he  could  not  reoollect  horn 

which  member  of  the  goTemment  he  had 

receiredsnch  commimication ;  and,  thirdly, 

that  he  did  not  recollect  that  Capt.  Smith 

had  figned  any  bond  in  which  a  clause  was 

introdnoed  binding  him  to  pay  freight  for 

the  cotton.     The  defendants  then  alleged, 

that  as    Mr.   Underwood's    memory  had 

proved  to  be  incorrect  in  respect  to  the 

wording  of  the  bond,  and  the  insertion  of 

the  clause  objected  to  by  the  plaintiff,  the 

evid«iee  of  Mr.  Underwood  could  not  in 

other  lespcets  be  depended  upon ;  that  they 

believed  the  member  of  the  government 

who  had  sanctioned  the  alteration  of  the 

oootmct  between  Mr.  Underwood  and  the 

phiiotiff  was  Mr.  Clive,  whose  initials  were 

fixed  to  the  letter,  but  that  inasmuch  as  no 

fonnal  resolution  of  the  Government  Board 

was  ever  passed  sanctioning  this  contract, 

the  mere  initials  to  the  draft  thereof  by  Mr. 

Ciive  were  not  sufficient  to  authorize  Mr. 

Underwood  in  acting  as  he  had  done.    The 

defendants  admitted  that  Mr.  Underwood 

had  written  the  letters  of  the  16th  of  July 

and  the  3rd  of  August  in  bis  character  of 

secretary  to  the  Marine  Board,   but  that 

they  were  not  authorized  by  the  Govern** 

ment  Board,  and  were  not  in  accordance 

with  the  instructions  received  by  him  from 

the  Marine  Board. 

Mr,  BtiheU  and  Mr.  Stevens,  for  the 
plaintiff  contended  that  as  he  vras  directed  to 
place  himself  under  the  orders  of  the  Marine 
Board,  the  company  was  bound  to  fulfil 
the  contract  as  explained  by  the  letter  ac- 
companying the  bond.  He  had  had  no 
communication  with  the  Government  Board, 
and  the  Marine  Board  was  the  agent  of  the 
company,  and  if  they,  had  exceeded  their 
authority,  he,  as  the  innocent  party,  ought 
not  to  suffer.  The  Marine  Board  was  the 
accredited  organ  of  the  government,  and 
the  convenience  of  mankind  and  the  credit 
of  the  government  required  that  the  con- 
tract with  the  Marine  Board  should  be  en- 
forced,  and  the  plaintiff  should  not  be  com* 
pelled  to  pay  freight  for  thecotton-^Smith's 
Conmereial  Lawy  p.  104. 

Afr.  Siuarty  Mr,  Wigram^  and  Mr,  Lloyd, 
contended,  for  the  company,  that  in  the 
letter  written  by  the  secretary  of  the  Govern- 
ment Board  to  the  Marine  Board,  it  was 
expressly  stated  that  freight  niu&t  be  paid 


by  the  plaintiff,  and  they  had  never  given 
the  Marine  Board  any  authority  to  dispense 
with  this  stipulation ;  that  the  plaintiff  might 
have  his  remedy  against  the  Marine  Board 
if  they  had  exceeded  their  authority,  but 
the  plaintiff  must  fulfil  the  precise  terms 
of  the  bond;  that  the  plaintiff  knew  the 
Marine  Board  had  no  power  to  act  without 
the  sanction  of  the  Government  Board ;  and 
that  the  Government  Board  were  at  liberty 
to  repudiate  any  contract  entered  into  with- 
out llieir  authority — Smout  v.  llbery{i). 

The  Vice  Chancellor. — This  case  ap- 
pears to  me  to  be  a  very  remarkable  one. 
I  have  read  the  whole  of  the  papers  from 
beginning  to  end,  including  every  word  of 
the  depositions  that  have  been  taken  in 
England,  and  at  Canton,  and  at  Madras, 
and  it  seems  to  me,  in  the  first  place,  as  far 
as  the  conduct  of  the  East  India  Company 
is  concerned,  that  it  could  not  well  do 
otherwise  than  it  has  done,  because,  as  I 
collect  from  these  papers,  there  was  a  state- 
ment of  the  case  in  a  general  way  before 
what  are  called  the  commisnoners,— >that 
means  before  the  Board  of  Control,  as  I 
understand  it, — and  they  thought  the  East 
India  Company  ought  to  take  the  opinion  of 
the  Court  on  the  subject,  and  to  act  according 
to  the  mere  rights  of  the  parties.  Unless 
there  is  an  equity  to  displace  the  legal  right 
which  the  bond  has  given  to  the  East  India 
Company,  it  is  a  plain  case*  and  the  East 
India  Company's  right  must  prevail;  bat 
it  appears  to  me  that  the  case  does  in  effect 
depend  on  the  circumstances  of  the  letters 
which  passed  between  Capt.  Smith  and  the 
secretaries,  Mr.  Chamier  and  Mr.  Under- 
wood. Now,  with  respect  to  those  letters^ 
the  very  first  is  a  letter  addressed  by  Capt. 
Smith,  on  the  arrival  of  his  ship  at  Madras^ 
in  the  month  of  July  1832,  to  the  chief 
secretary  of  the  government  of  Fort  St. 
George  :*^"  Sir,  I  have  the  honour  to 
acquaint  you,  for  the  information  of  the 
Honourable  the  Governor  in  Council,  of  the 
arrival  of  the  Hon.  Company's  ship  London, 
under  my  command,  from  England^  the 
27th  of  March  last;*'  and  that  is  signed  by 
Capt.  Smith;   and  to  that  letter,  on  the 

(1)  10  Mee.  &  Wels.  1 ;  ■.  c.  12  Law  J.  Rep. 
(n.s.)  Exch.  357. 
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readinetw  to  put  to  sea  the  following  day. 
That  the  plaintiff  upon  receipt  of  this  letter 
executed  the  bond ;  and  after  his  arrival  at 
China  the  plaintiff  paid  to  the  officer  of  the 
company,  at  Canton,  the  price  of  the  cotton 
according  to  the  bond.  That  upon  thearrival 
of  the  plaintiff  in  England,  the  plaintiff  waa 
charged  by  the  company  with  the  sum  of 
693/.  for  the  freight  to  China  of  the  said 
cotton  so  purchased  by  him,  and  the  said 
sum  was  deducted  by  the  company  from  the 
sum  then  due  to  him  from  the  company. 
That  the  plaintiff  remonstrated  against  this 
deduction  being  made,  but  as  the  company 
persisted  in  enforcing  the  charge,  the  plaintiff 
commenced  an  action  at  law  against  the 
company  for  the  recovery  of  the  said  sum, 
and  as  a  defence  to  the  said  action  the  com* 
pany  pleaded  that  the  plaintiff  was  indebted 
to  them  upon  the  bond  for  the  freight  of  the 
cotton,  and  they  set  up  the  said  bond  as  a 
defence  to  the  action. 

The  bill  was  filed  against  the  East  India 
Company,  and  it  prayed  that  it  might  be 
declared  that  the  said  company  were  not 
entitled  to  claim  of  the  plaintiff  any  freight 
in  respect  of  the  cotton  purchased  by  the 
plaintiff,  and  that  the  company  might  be 
restrained  from  claiming  any  such  freight, 
and  from  setting  off  the  same  in  the  said 
action  so  commenced  by  the  plaintiff  as 
aforesaid,  and  from  giving  the  said  bond  in 
evidence  in  support  of  such  set-off,  or  else 
that  the  said  company  might  be  decreed  to 
pay  to  the  plaintiff  the  said  balance  of  693/. 
so  remaining  due  and  owing  to  the  plaintiff 
as  aforesaid,  and  also  the  plaintiff's  costs 
incurred  in  the  said  action. 

By  the  answer  of  the  East  India  Com- 
pany, the  principal  allegations  in  the  bill 
were  admitted,  but  they  alleged  that  the 
Marine  Board  of  Madras  was  a  body  whose 
duties  and  fVinctions  were  strictly  ministerial; 
that  they  had  no  authority  to  enter  into  any 
contracts  or  stipulations  on  behalf  of  the 
company,  except  under  the  direction  of  the 
Madras  Government ;  and  that  they  believ- 
ed the  plaintiff  was  well  acquainted  with  this 
fact ;  that  the  letter  directing  the  plaintiff  to 
place  himself  under  the  orders  of  the  said 
Marine  Board  had  reference  to  his  official 
character  as  commander  of  the  ship,  but 
that  the  Marine  Board  had  no  power  to 
conclude  any  agreement  for  the  sale  of  the 


company's  cotton  without  the  sanction  of 
the  Government  Board ;  and  that  the  letter 
written  by  Mr.  Chamier,  the  secretary  to 
the  Government  Board,  dated  the  13th  of 
July  1832,  was  the  only  contract  or  autho- 
rity entered  into  or  given  by  the  Madrss 
Government,  on  behalf  of  the  company, 
relative  to  tlie  cotton ;  that  the  offer  made 
by  the  plaintiff  for  the  purchase  of  the 
cotton  was  confined  to  a  statement  of  the 
prices  which  he  was  willing  to  give ;  that 
this  offer  the  Marine  Board  were  authorised 
by  the  Government  Board  to  accept;  and 
that  it  was  also  agreed  that  Capt.  Smith 
should  be  allowed  to  occupy  a  portion  of 
the  tonnage  of  the  ship,  but  holding  himself 
subject  to  the  payment  of  such  charges  for 
freight  as  the  government  should  see  fit  to 
demand ;  that  the  company  had,  since  the 
commencement  of  these  proceedings,  dis- 
covered that  in  a  letter  from  the  secretary 
to  the  Marine  Board  and  Commercial  Com- 
mittee to  Capt.  Smith,  dated  the  3rd  of 
August  1832,  very  different  terms,  and 
entirely  at  variance  with  those  sanctioned 
by  government,  were  allowed  to  Capt. 
Smith  ;  that  such  letter  was  never  submitted 
to  the  government,  nor  were  the  terms  it 
contained  reported  to  the  said  Board.  The 
answer  also  set  forth  a  communication  be- 
tween the  government  and  the  secretary  of 
the  Marine  Board,  in  which  the  latter  con- 
firmed the  plaintiff's  statement  as  to  the 
transaction,  and  stated  that  the  intention 
of  his  letter  of  the  16th  of  July  to  Capt. 
Smith  was  to  explain,  add  that  the  second 
paragraph  was  intended  to  be  so  worded  at 
to  shew  the  plaintiff  that  he  was  not  to  be 
charged  with  freight  for  the  cotton,  and  the 
third  paragraph  that  he  was  to  pay  freight 
for  such  portion  of  the  two-fifths  as  he 
might  occupy,  which  was  usually  allotted 
to  commanders ;  that  in  consequence  of  the 
above  communication,  three  questions  were 
put  to  Mr.  Underwood  by  the  government 
upon  the  subject  of  these  transactions,  to 
which  he  replied— first,  that  in  consequence 
of  Capt.  Smith  objecting  to  the  terms  of 
the  government  letter,  that  part  of  it  which 
would  have  bound  him  to  pay  freight  on 
the  cotton  he  purchased  from  the  com- 
pany was  omitted  in  the  acoeptance  of  his 
tender  upon  "private  instructions  to  that 
effect,  received  from  the  government;  se- 
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aothority  of  government  for  accepting  your 
offer  for  the  purchase  of  the  cotton  now  in 
store,  at  the  rates  proposed  hy  you.  The 
cotton  will  be  embaled" — that  seems  to 
imply  that  it  will  be  put  on  board  the  ship— 
"and  delivered  to  you;  it  will  occupy  a 
portion  of  the  Hon.  Company's  three-fifths; 
and  you  will  be  required  to  pay  for  it  in 
China,  in  the  same  manner  as  if  you  had 
received  it  as  the  two-fifths  of  the  company's 
cargo  laden  on  the  vessel."  It  certainly 
does  rather  seem  to  defy  the  human  under- 
standing what  was  plainly  meant  by  Mr. 
Underwood  in  that  last  expression,  "  You 
will  be  required  to  pay  for  it  in  China,  in 
the  same  manner  as  if  you  had  received  it 
as  the  two-fifths  of  the  company's  cargo."  It 
is  therefore  evident,  I  think,  that  Mr.  Under- 
wood had  not  a  very  clear  notion  of  what  he 
was  about  when  he  wrote  the  latter  part  of 
that  sentence.  *'  You  will  be  permitted  to 
occupy  the  two-fifths  of  the  tonnage  of  the 
ship  usually  allowed  to  commanders,  pro- 
vided you  enter  into  a  sufiScient  agreement 
to  pay  such  freight  as  the  Honourable  Court 
may  see  fit  to  determine."  Upon  that,  of 
course,  nothing  turns.  *'As  you  have 
intimated  that  you  do  not  intend  to  occupy 
the  remainder  of  the  Hon.  Company's  cargo, 
three>fifths,  it  will  be  sold  to  the  highest 
bidder."  And  then  there  is  some  further 
sentence  about  the  detention  of  a  book, 
which  the  captain  kept,  and  upon  which 
nothing  turns.  Then  it  appears  Capt. 
Smith,  in  the  most  explicit  manner,  stated 
to  Mr.  Underwood,  the  secretary,  that  he 
would  not  have  earned  on  the  transaction  if 
be  had  to  pay  any  freight  for  the  cotton 
which  he  was  to  purchase  at  Madras  from 
the  company.  It  appears  that  there  was  a 
bond,  which  is  said  to  be  in  the  common 
form ;  but  it  certainly  is  the  strangest  instru- 
ment, by  way  of  a  bond  in  the  common 
form,  that  well  can  be  imagined,  and  that 
bond  was  prepared  under  the  direction  of 
Mr.  Underwood,  and  was  .transmitted  to 
Capt.  Smith  for  his  execution,  and  simul- 
taneously with  it  the  letter  of  the  Srd  of 
Au^st  was  written,  which  I  will  now  read. 
This  letter  is,  like  all  the  rest,  dated  Madras, 
Marine  Board  Office,  Commercial  Commit- 
tee, and  signed  by  Mr.  Underwood  as  secre- 
tary. And  he  says,"  Sir, — I  have  the  honour, 
by  order  of  the  Commercial  Committee,  to 


transmit  to  you  a  copy  of  a  bond,  which 
you  will  be  required  to  sign.  A  clause  has 
been  introduced  by  order  of  government, 
binding  yourself  and  ofiicers  of  your  ship 
to  pay  such  freight  for  the  portion  of  the 
Hon.  Company's  ship  London^  as  they 
may  occupy  in  private  trade  as  the  Hon. 
Court  may  see  fit  to  determine."  That 
relates  to  the  usual  custom  which  prevailed, 
of  allowing  the  captain  and  the  officers  to 
have  the  two-fifths,  of  which  two-fifths  it 
seems  the  captain  had  102  tons  for  himself. 
Then  the  next  sentence  is,  **  You  will  be 
allowed  the  usual  privilege  tonnage,  and 
no  freight  will  be  charged  on  the  cotton 
purchased  by  you  from  the  government, 
as  it  will  be  laden  in  a  portion  of  the  Hon. 
Company's  three-fifths,  nearly  the  whole 
of  which  is  unoccupied.  In  consequence  of 
the  reinforcements  for  Malacca  being  coun- 
termanded, the  straw  and  grain,  mentioned 
in  my  communication  of  the  1st  inst.,  will 
not  be  shipped ;  and  you  will  therefore  be 
pleased  to  hold  yourself  in  readiness  to  put 
to  sea  to-morrow  evening,  after  which  date 
the  charge  of  demurrage  will  devolve  upon 
you." 

Now,  that  is  the  whole  of  the  transaction, 
and  it  is  observable  with  respect  to  the 
letters  of  Mr.  Chamier  and  the  letters  of 
Mr.  Underwood,  that  they  respectively  bear 
upon  the  face  of  them  the  appearance  of 
being  written  by  the  secretaries  of  the  re- 
spective bodies  to  which  those  gentlemen 
were  secretaries ;:  and  I  mention  it  because 
it  shews  there  was,  as  far  as  the  correspon- 
dence is  concerned,  one  character  given  to 
all  the  letters,  that  is,  each  letter  appeared 
to  come  from  the  particular  board  or  body 
of  which  the  writer  was  the  secretary ;  and 
it  is  but  reasonable  that  Capt.  Smith  should 
treat  letters  that  were  addressed  to  him  as 
coming  from  the  body  when  they  bear  upon 
the  face  of  them  the  signature  of  the  secre- 
tary of  the  body  named  on  the  head  of  the 
letter;  and  I  mention  Mr.  Chamier's  letter 
in  particular,  because  it  shews  that  there 
was  one  uniform  method  adopted  by  the 
secretaries  of  the  different  boards  in  fram- 
ing their  letters,  that  is,  they  stated  the 
office  for  which  they  wrote,  either  the  go- 
venior  in  council,  or  the  Marine  Board 
and  Commercial  Committee,  and  subscribed 
themselves  as  secretaries.     Now,  it  is  ob- 
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same  day,  Mr.  Chatnier,  who  signed  himself 
6hief  secretary,  and  dates  his  letter  from 
Fort  St.  George,  on  the  5th  of  July 
1832,  says,  '*Sir,  I  am  directed  by  the 
Right  Hon.  the  Governor  in  Council  to 
acknowledge  the  receipt  of  your  letter 
of  this  date:  and  to  transmit  for  your 
information  the  annexed  copy  of  one  to  the 
Marine  Board  and  Commercial  Committee, 
under  this  date.  You  will  be  pleased  to 
plaee  yourself  under  the  orders  of  the 
Marine  Board  and  Commercial  Committee." 
Then  it  appears  that  a  letter  was  written 
on  the  7th  of  July  by  the  plaintiff  to 
the  Marine  Board,  and  a  letter  was  also 
written  on  the  9th  of  July  by  Mr.  Under- 
wood, as  the  secretary  of  the  Marine  Board 
and  Commercial  Committee,  in  which  he 
states  that  they  have  transmitted  to  the 
plaintiff  samples  of  certain  cotton  which 
belong  to  the  company,  and  which  it  appears 
Capt.  Smith  had  some  intention  of  pur- 
chasing ;  and  by  this  letter  of  the  9th  of 
July  Mr.  Underwood,  stating  himself  to  be 
the  secretary  of  the  Marine  Board  and  the 
Commercial  Committee,  states  that  the  sam- 
ples had  been  transmitted,  and  that  the 
Marine  Board  declined  to  value  the  same, 
and  requested  Capt.  Smith  to  value  them. 
Capt.  Smith  writes  a  latter  on  the  10th  of 
July,  which  is  addressed  to  Mr.  Under- 
wood, in  which  he  says  in  answer  to  the 
letter  of  the  9th,  that  he  had  viewed  the 
several  samples  X,  Y,  and  Z,  and  had  fixed 
certain  prices  upon  them .  Then  it  appears  on 
the  same  9th  of  July  Mr.  Underwood  wrote 
a  letter  to  the  chief  secretary  of  the  govern- 
ment, and  in  that  letter  he  makes  allusion 
to  a  great  number  of  things  besides  the  offer 
of  Capt.  Smith ;  but  he  says  in  the  second 
paragraph,  **  Capt.  Smith  has  addressed  the 
committee  under  date  of  the  7th  inst.,  re- 
questing to  know  upon  what  terms  we  can 
grant  him  the  two-fifths  of  the  company's 
cotton,  to  be  laden  on  board  the  vessel 
under  his  command,  and  understanding  that 
the  cotton,  the  property  of  government  and 
now  in  store,  is  small  and  bad  in  quality, 
he  has  offered  to  purchase  the  whole  quan- 
tity at  a  valuation."  Then  he  goes  on  with 
a  further  statement,  and  he  says  in  the  sixth 
paragraph,  *'  The  committee  do  not  antici- 
pate being  able  to  sell  the  cargo  here  for  a 
sum  anything  equal  to  what  Capt.  Smith 


has  offered  for  it,  and  they  beg  leave  to 
recommend  to  government  that  he  may  be 
permitted  to  receive  the  cotton  at  the  prices 
named."  And  then  in  the  tenth  paragraph 
he  says,  "  Under  these  circumstances,  the 
only  alternative  which  presents  itself  to  the 
committee  is  to  permit  Capt..  Smith  to 
occupy  the  tonnage,  or  such  part  as  be  may 
please,  intimating  to  him  that  he  will  be 
subject  to  the  payment  of  such  freight  as 
the  Honourable  Court  may  see  fit  to  de- 
termine. Upon  this  point  the  committee 
solicit  the  instruction  of  government." 
Then  Mr.  Chamier,  who  was  the  secretary 
of  the  Supreme  Council,  wrote  a  letter  of 
the  13th  of  July,  and  that  is  directed  to  the 
president  and  members  of  the  Marine  Board 
and  Commercial  Committee,  and  he  says, 
'*  I  am  directed  to  acknowledge  the  receipt 
of  your  secretary's  letter,  dated  the  lOth 
inst,  No.  182,  and  to  acquaint  you,  that 
the  Right  Hon.  the  (jovemor  in  Council 
has  been  pleased  to  authorize  the  accept- 
ance of  the  offers  of  Capt.  Smith,  of  the 
Hon.  Company's  ship  London,  for  the  pur- 
chase of  the  company's  cotton  agreeably  to 
your  recommendation,  and  approves  of  your 
proposal,  under  the  circumstances  stated,  of 
permitting  him  to  occupy  the  tonnage  of 
the  ship,  or  such  portions  of  it  as  he  may 
please,  holding  himself  subject  to  the  pay- 
ment of  such  freight  as  the  Hon.  Court 
shall  see  fit  to  demand,  for  which  he  must 
be  required  to  enter  into  a  sufficient  agree- 
ment." Then  there  are  two  other,  para- 
graphs, which  do  not  particularly  relate  to 
the  question  before  me ;  and  it  appears  that 
the  letter  was  communicated  by  Mr.  Under- 
wood to  Capt.  Smith,  and  that  Capt.  Smith 
objected  to  having  .to  pay  any  freight  for 
the  cotton  which  he  was  to  purchase  from 
the  company,  and  which  was  to  be  carried 
to  Canton  by  him  in  the  London,  and  there 
disposed  of  by  him.  And  it  appears  besides, 
as  1  understand  from  the  evidence  of  verbal 
communications,  there  was  also  this  letter 
written  on  the  16th  of  July,  which  ^was 
addressed  from  the  Madras  Marine  Board 
and  Commercial  Committee  to  the  com- 
mander of  the  Hon.  Company's  ship  London; 
"  Sir, — ^With  reference  to  your  letter  of  the 
10th  inst.,  I  have  the  honour  by  order  of 
the  Marine  Board  and  Commercial  Com- 
mittee, to  state  that  they  have  received  the 
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authority  of  government  for  accepting  your 
offer  for  the  purchase  of  the  cotton  now  in 
store,  at  the  ratea  proposed  by  you.  The 
cotton  will  be  embaled" — that  seems  to 
imply  that  it  will  be  put  on  board  the  ship— 
'*and  delivered  to  you;  it  will  occupy  a 
portion  of  the  Hon.  Company's  three-fifths; 
and  you  will  be  required  to  pay  for  it  in 
China,  in  the  same  manner  as  if  you  had 
received  it  as  the  two-fifths  of  the  company's 
cargo  laden  on  the  vessel."  It  certainly 
does  rather  seem  to  defy  the  human  under- 
standing what  was  plainly  meant  by  Mr. 
Underwood  in  that  last  expression,  *'  You 
will  be  required  to  pay  for  it  in  China,  in 
the  same  manner  as  if  you  had  received  it 
as  the  two-fiiths  of  the  company's  cargo."  It 
is  therefore  evident,  I  think,  that  Mr.  Under- 
wood had  not  a  very  clear  notion  of  what  he 
was  about  when  he  wrote  the  latter  part  of 
that  sentence.  *'  You  will  be  permitted  to 
occupy  the  two-fifths  of  the  tonnage  of  the 
ship  usually  allowed  to  commanders,  pro- 
vided you  enter  into  a  sufficient  agreement 
to  pay  such  freight  as  the  Honourable  Court 
may  see  fit  to  determine."  Upon  that,  of 
course,  nothing  turns.  ''As  you  have 
intimated  that  you  do  not  intend  to  occupy 
the  remainder  of  the  Hon.  Company's  cargo, 
three-fifths,  it  will  be  sold  to  the  highest 
bidder."  And  then  there  is  some  further 
sentence  about  the  detention  of  a  book, 
which  the  captain  kept,  and  upon  which 
nothing  turns.  Then  it  appears  Capt. 
Smith,  in  the  most  explicit  manner,  stated 
to  Mr.  Underwood,  the  secretary,  that  he 
would  not  have  carried  on  the  transaction  if 
he  had  to  pay  any  fireight  for  the  cotton 
which  he  was  to  purchase  at  Madras  from 
the  company.  It  appears  that  there  was  a 
bond,  which  is  said  to  be  in  the  common 
form ;  but  it  certainly  is  the  strangest  instru- 
ment, by  way  of  a  bond  in  the  common 
form,  that  well  can  be  imagined,  and  that 
bond  was  prepared  under  Uie  direction  of 
Mr.  Underwood,  and  was  .transmitted  to 
Capt.  Smith  for  his  execution,  and  simul- 
taneously with  it  the  letter  of  the  Srd  of 
Aug^ust  was  written,  which  I  will  now  read. 
This  letter  is,  like  all  the  rest,  dated  Madras, 
Marine  Board  Office,  Commercial  Commit- 
tee, and  signed  by  Mr.  Underwood  as  secre- 
tary. And  he  says,"  Sir, — I  have  the  honour, 
by  order  of  the  Commercial  Committee,  to 


transmit  to  you  a  copy  of  a  bond,  which 
you  will  be  required  to  sign.  A  clause  has 
been  introduced  by  order  of  government, 
binding  yourself  and  officers  of  your  ship 
to  pay  such  freight  for  the  portion  of  the 
Hon.  Company's  ship  London^  as  they 
may  occupy  in  private  trade  as  the  Hon. 
Court  may  see  fit  to  determine."  That 
relates  to  the  usual  custom  which  prevailed, 
of  allowing  the  captain  and  the  officers  to 
have  the  two-fifths,  of  which  two-fifths  it 
seems  the  captain  had  102  tons  for  himself. 
Then  the  next  sentence  is,  "  You  will  be 
allowed  the  usual  privilege  tonnage,  and 
no  fireight  will  be  charged  on  the  cotton 
purchased  by  you  from  the  government, 
as  it  will  be  laden  in  a  portion  of  the  Hon. 
Company's  three-fifths,  nearly  the  whole 
of  which  is  unoccupied.  In  consequence  of 
the  reinforcements  for  Malacca  being  coun- 
termanded, the  straw  and  grain,  mentioned 
in  my  communication  of  the  1st  inst.,  will 
not  be  shipped ;  and  you  will  therefore  be 
pleased  to  hold  yourself  in  readiness  to  put 
to  sea  to-morrow  evening,  after  which  date 
the  charge  of  demurrage  will  devolve  upon 
you." 

Now,  that  is  the  whole  of  the  transaction, 
and  it  is  observable  with  respect  to  the 
letters  of  Mr.  Chamier  and  the  letters  of 
Mr.  Underwood,  that  they  respectively  bear 
upon  the  face  of  them  the  appearance  of 
being  written  by  the  secretaries  of  the  re- 
spective bodies  to  which  those  gentlemen 
were  secretaries ;  and  I  mention  it  because 
it  shews  there  was,  as  far  as  the  correspon- 
dence is  concerned,  one  character  given  to 
all  the  letters,  that  is,  each  letter  appeared 
to  come  from  the  particular  board  or  body 
of  which  the  writer  was  the  secretary  ;  and 
it  is  but  reasonable  that  Capt.  Smith  should 
treat  letters  that  were  addressed  to  him  as 
coming  from  the  body  when  they  bear  upon 
the  face  of  them  the  signature  of  the  secre- 
tary of  the  body  named  on  the  head  of  the 
letter;  and  I  mention  Mr.  Chamier's  letter 
in  particular,  because  it  shews  that  there 
was  one  uniform  method  adopted  by  the 
secretaries  of  the  different  boards  in  firam- 
ing  their  letters,  that  is,  they  stated  the 
office  for  which  they  wrote,  either  the  go- 
venior  in  council,  or  the  Marine  Board 
and  Commercial  Committee,  and  subscribed 
themselves  as  secretaries.     Now,  it  is  ob- 


184 


COURTS  OF  CHANCERY: 


servable,  that  the  letter  which  was  written 
by  Mr.  Chamier  to  Capt.  Smith,  on  the 
5th  of  July,  expresaly  directed  him  to  place 
himself  under  the  orders  of  the  Marine 
Board  and  Commercial  Committee ;  and  then 
the  question  arises,  whether  when  the  bond 
was  transmitted  which  Capt.  Smith  executed 
with  his  letter  of  the  3rd  of  August,  Capt. 
Smith  was  not  fully  justified  in  placing 
absolute  reliance  on  the  letter.  It  appears 
to  me,  that  the  language  in  which  Mr.  Jus- 
tice Bayley  gives  his  opinion  in  the  case  of 
Whitehead  v.  Tw:keti(2)f  is  most  descriptive 
of  what  IS  the  law  on  the  point,  and  his  ex- 
pressions are  these :— **  The  defendant  must 
be  taken  to  have  given  Sill  8c  Company  a 
general  authority.  If  they  have  abused  the 
confidence  reposed  in  them,  the  defendant 
who  intrusted  them,  and  not  the  innocent 
purchasers,  must  suffer  the  loss."  So  it 
appears  to  me,  that  in  this  case  it  must  be 
taken  in  the  first  place,  that  the  govern- 
ment in  council  did,  by  the  letter  of  the 
5th  of  July,  written  by  Mr.  Chamier,  direct 
him  to  put  himself  under  the  direction  of  the 
Marine  Board  and  Commercial  Committee ; 
and  the  Marine  Board  and  Commercial  Com- 
mittee conducted  their  negotiations  with 
Capt.  Smith  through  the  medium  of  their 
secretary,  described  as  such,  and  if  in  any 
one  letter  Capt.  Smith  gave  credence  to  it, 
as  coming  from  the  Marine  Board  and  Com- 
mercial Committee,  so  he  must  be  taken  in 
common  fairness  to  have  equally  treated 
any  other  communication;  and,  therefore, 
where  I  find  there  is  the  bond  given  in  legal 
form,''accompanied  by  the  letter,  which  was 
written  by  Mr.  Underwood,  on  the  drd  of 
August,  I  must  take  it  for  granted  what 
was  the  impression  produced  on  Capt. 
Smith's  mind,  namely,  that  he  was  at  liberty 
to  consider  himself  safe  in  the  execution  of 
the  bond  from  its  mere  legal  obligation, 
under  the  authority  and  protection  which  the 
language  of  that  letter  necessarily  conveys. 
And  my  opinion  is,  that  if  the  government 
in  council  did  authorize  the  Marine  Board 
and  Commercial  Committee  to  act,  and  they 
did  act  by  their  secretary  in  the  way  they 
have  done,  they  are  bound  by  the  act  of 
their  secretary  in  the  same  manner  as  if 
they  had  done  it  themselves  directly  under 


the  authority  of  the  governor  in  eouneil. 
It  appears  that  there  was,  as  I  collect  from 
the  very  odd  evidence  that  has  been  given 
years  after  the  transaction  had  passed,  some 
sort  of  authority  obtained,  if  authority  it 
can  be  called,  by  Mr.  Underwood  for  writ- 
ing the  letter.     There  seems  a  consider- 
able doubt  about  another  gentleman,  Mr. 
Ashton,  and  by  the  case  made  he  does  not 
appear  to  have  been  present  at  the  time ; 
however  that  may  be,  I  lay  no  stress  upon 
it :  I  go  by  this  written  instrument,  which 
cannot  err,  and  which  appears  to  me  to  give 
a  complete  protection  to  Capt.  Smith  against 
the  legal  advantage  which  would  arise  to 
the  company  from  the  bond.    Subsequently 
the  thing  appears  to  have  taken  this  course, 
that  the  account  was  made  out,  bearing 
upon  the  face  of  it  strong  evidence  that  the 
thing  was  not  clear  to  the  company  when 
they  attempted  to  set  off  the  693/.  and  a 
fraction  for  the  freight,  and  considered  it  as 
a  matter  of  reference ;  and  then  because  they 
detained  the  money,  Capt.  Smith  brought  an 
action  for  the  balance,  then  the  bond  was 
made  use  of  by  way  of  shewing  that  that  tmm 
was  to  be  set  off  in  the  way  of  a  real  balance, 
and  then  the  bill  was  filed.    My  opinion  is, 
that  Capt.  Smith  has  made  out  a  complete 
case  of  defence,  and  that  he  is  entitled  to  the 
relief  which  he  asks.     And  I  think  myself 
that  the  East  India  Company  have  acted  with 
the  greatest  fairness  throughout,  and  that 
they  have  acted  in  the  only  way  in  which  a 
great  body  could  act.     First  of  all,  there  was 
all  species  of  inquiry  made  ;    then  the  final 
reference  to  the  Board  of  Control  here,  who 
seem  to  have  thought,  as  I  understand, 
that  the  matter  must  take  its  course,  and 
be  decided  alone  where  it  can  be  decided 
properly,  in  a  court  of  equity.     They  have 
acted  most  properly ;  they  have  acted  as  a 
body  with  a  due  regard  to  those  various 
interests  they  represent.    The  question  has 
arisen,  and  the  only  thing  now  to  be  con- 
sidered is,  who  is  to  pay  the  costs  ?  and  it 
appears  to  me  Capt.  Smith  throughout  has 
been  in  the  right ;  therefore  there  roust  be 
such  a  decree  as  he  asks,  and  the  company 
must  pay  the  costs. 


(2)  15Etit,4n. 
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WiU — Parties — Pleading — Construction 
— Appointment  of  New  Trustees — Discre^ 
tionary  Power — Irregular  Decree — Form  of 
Suit. 

A  testaioTf  in  1S07|  executed  a  deed  of 
taUvie  of  his  Scotch  estates,  limiting  the 
same  to  various  relatives,  with  clauses  ren» 
dering  the  estates  of  the  successive  heirs 
suhstituU  inalienahle*    In  1808,  the  testator 
devised  his  English  estates  to  three  trustees 
in  strict  settlement,  and  gave  them  his  resi- 
duary personal  estate  in  trust,  to  lag  out  the 
same  in  the  purchase  of  estates  in  England 
or  Scotland,  and  to  settle  the  purchased 
English  estates  to  the  uses  contained  in  his 
will,  and  the  purchased  Scotch  estates  to  the 
uses  expressed  in  the  deed  of  taihie.     By 
the  will,  power  was  given  to  the  person  en^ 
titled  to  the  actual  possession  of  the  devised 
estates  to  appoint  new  trustees,  on  any  of 
the  trustees  dying  or  declining  to  act.     The 
testator  died  ffi   1812.     On  the  death  of 
J.  Z>,  the  first  party  beneficially  interested 
in  the  estates^  there  was  a  very  large  resi* 
duary  personal  estate,  and  he  was  succeeded 
in  the  estates  by  his  son  J.  D.  D,  the  heir 
substitute  in  possession  under  the  deed,  and 
tenant  in  tail   under  the   will,     A  very 
considerable  part  of  the  residuary  personal 
estate  was  invested  by  the  trustees  in  the 
purchase  of  Scotch  estates,  and  a  small 
part  only  in  the  purchase  of  English  estates^ 
and  these  estates  were  respectively  settled 
tothe  uses  expressed  in  the  deed  and  will. 
The  trustees  having  died,  and  the  represent 
toHve  of  the  last  surviving  trustee  desiring 
to  be  discharged,  a  bill  was  filed  in  1833  by 
the  next  friend  of  J.  D.  D,  an  infant,  com-- 
plaining  that  the  trusts  had  not  been  properly 
exeeutedt  ^"^  amongst  other  things,  seeking 
the  appointment  of  new  trustees,  and  a  de-. 
claration  of  the  Court  that  the  residue  of 
the  personal  estate  ought  to  be  invested  in 
the  purchase  of  real  estates  in  England, 
The  earliest  of  the  heirs  substitute  after 
•^.  Jy.  D,  interested  in  the  estates  were  not 
parties  to  the  suit,  though  others  more  re- 
uwtely  interested  therein  were,  as  also  the 
representative  of  the  last  surviving  trustee. 
Nbw  Sbriks,  XVII.— Ohanc. 


A  decree  was  made  in  1833,  whereby  a 
reference  was  directed  for  the  appointment 
of  new  trustees,  and  it  was  declared  thai  the 
personal  estate  remaining  uninvested  ought 
to  be  invested  in  the  purchase  of  real  estates 
in  England.  J.  D.  D,  having  attained  his 
majority  in  1836,  executed  a  disentailing 
deed,  and  shortly  afterwards  the  uninvested 
personal  estate  was  ordered  to  be  trans- 
ferred to  him.  He  died  in  1840  without 
issue.  In  1841,  a  bill  was  filed  by  A. 
D.  F,  the  next  substitute  heir  in  possession 
under  the  Scotch  deed  of  tailzie,  praying 
that  the  decrees  and  proceedings  in  the  suit 
instituted  on  behalf  of  J,  D,  Z).  might  be 
declared  irregular,  and  that  the  plaintiff 
might  be  relieved  therefrom: — Held,  that 
A.  D.  F.  was  not  bound  by  the  decree  in  the 
suit  of  J.  D,  D,  and  that  the  heirs  substitute 
under  the  deed  of  tailzie  were  not  substan- 
tially represented  in  that  suit,  and  that  his 
present  bill  was  a  proper  bill;  that  the 
new  trustees  had  been  irregularly  appointed 
in  the  suit  of  J.  D.  D;  and  that  the  personal 
estate  directed  to  be  transferred  in  1836  to 
J.  D.  D.  ought  to  be  restored  out  of  his 
assets,  and  that  it  ought  to  be  invested  in 
English  and  Scotch  estates  in  equal  moie- 
ties, although  a  much  larger  sum  had  already 
been  invested  in  Scotch  estates  than  in 
English. 

The  particulan  of  this  case  and  the  judg* 
ment  of  the  Master  of  the  Rolls  are  reported 
in  16  Law  J.  Rep.  (N.8.)Chanc.  81.  Sir 
Henry  Bridges  appealed  from  that  decision, 
and  the  cause  was  oi^ed,  before  the  Lord 
Chancellor,  by— 

Mr.  Bethell,  Mr.  Roll,  and  Mr.  Ander- 
son, in  support  of  the  decree ;  and  by— 

Mr.  Stuart,  Mr.  J,  Russell,  Mr.  Rou- 
pell,  Mr.  J.  Parker,  Mr.  Purvis,  Mr. 
Sidebottom,  and  Mr.  Stevens,  for  the  defen* 
dants. 

Feb.  12, 184S.—- The  Lord  Chancellor. 
—This  is  a  case  o^  I  believe,  perfect  novelty, 
and  certainly  of  very  great  difficulty.  By 
a  regular  entail,  according  to  the  law  of 
Scotland,  of  the  7th  of  September  1807, 
certain  Scotch  estates  of  John  Dingwall 
were  entailed  in  fiivourof  John  Dingwall,  and 
the  heirs  of  his  body ;  whom  fiEuling,  to  the 
heirs  male  of  the  body  of  the  deceased  Wil- 
liam Dingwall ;  whom  fiedling,  to  the  heirs 
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male  of  the  body  of  the  deceased  John  Ding- 
wall ;  whom  failing,  to  the  heirs  of  the  body 
of  Catherine  Stewart ;  which  entail  was 
afterwards  varied  by  excluding  Arthur  Ding- 
wall, one  of  the  heirs  male  of  the  body  of 
W.  Dingwall  deceased,  and  the  heirs  male 
of  his  body. 

John  Dingwall,  the  author  of  the  entail, 
by  his  will,  dated  the  13th  of  June  1808, 
devised  estates  in  England  to  three  trustees, 
to  the  use  of  John  Dingwall,  the  institute  of 
the  Scotch  entail  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder 
to  the  use  of  Arthur  Dingwall  Fordyce,  the 
plaintiff's  grandfather,  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male,  with 
other  limitations  over. 

The  testator  died  in  1812,  and  J.  Ding- 
wall, the  institute  under  the  entail,  and  first 
tenant  for  life  under  the  will,  possessed  both 
the  Scotch  and  English  estates  up  to  his 
death  in  1833,  when  his  son  John  Duff 
Dingwall  succeeded  to  both,  being  tenant 
in  tail  of  the  Scotch  estates.  He  was  under 
twenty-one;  and  under  the  entail,  on  his 
death  without  issue  male,  Arthur  D.  Fordyce, 
who  had  three  grandchildren,  of  whom  the 
plaintiff  in  the  suit  was  one,  would  have 
stood  next  in  the  entail.  The  testator,  by 
his  will,  gave  the  residue  of  his  personal 
estate  to  his  three  trustees,  their  executors, 
administrators  and  assigns,  upon  trust,  that 
they  or  the  survivor  or  survivors  of  them, 
and  the  executors,  administrators,  and  as- 
signs of  such  survivor,  should  convert  the 
same  into  money,  and  lay  out  the  residue 
in  the  purchase  of  estates  in  England  or 
Scotland,  and  subject  as  to  such  of  the 
estates  as  should  be  situate  in  England  to 
the  same  uses  as  the  lands  devised,  and 
such  of  the  said  estates  as  should  be  in 
Scotland,  in  the  same  manner  as  the  lands 
tinder  the  Scotch  entail  were  settled ;  and 
until  proper  purchases  were  found,  the 
money  should  be  invested  in  the  public 
funds,  and  the  income  paid  to  the  person 
who  would  be  entitled  to  the  rents  and  pro- 
fits of  the  English  estates  when  purchased. 

It  appears  that  a  lai^  sum,  part  of  the 
residue,  was  invested  by  the  trustees  in  the 
purchase  of  lands  in  Scotland.  In  the  year 
1838,  when  J.  D.  DingwalPs  title  accrued, 
all  the  trustees  were  dead,  and  Alexander 
Dingwall,  the  executor  of  the  survivor  of 
them,  declined  to  act  in  the  trust,  and  there 


being,  beyond  what  had  been  so  invested  in 
the  purchase  of  lands  in  Scotland,  a  large 
residue  of  the  personal  estate  uninvested, 
a  bill  was  filed  in  the  name  of  the  infant, 
J.  D.  Dingwall,  for  securing  the  personal 
estate,  and  for  certain  inquiries  as  to  the 
propriety  of  the  purchase  of  estates  in  Scot- 
land, and  for  the  investment  of  the  residue 
in  the  purchase  of  estates  in  England,  and 
for  the  appointment  of  new  trustees,  and  a 
guardian  for  the  plaintiff.     The  bill  of  1 833 
made   several    persons  parties    who    were 
interested  in   the   Scotch  estates,  bnt  not 
including  the  present  plaintiff,  and  alleged 
that  they  were  out  of  the  jurisdiction  ;  and 
the  bill  in  the  present  suit  alleges  that  A. 
D.  Fordyce,  the  plaintiff's  grandfather,  and 
Patrick  Dingwall  alone  of  the  parties  in- 
terested in  the  Scotch  estates  were  parties 
to  that  suit,  and  A.  D.  Fordyce  appeared 
gratis,  and  that  his  answer  was  put  in  with- 
out oath  or  signature ;  but  I  do  not  find  any 
proof  that  the  parties  alleged  to  be  oat  of 
the  jurisdiction  were  in  fact  amenable  to  the 
jurisdiction  of  the  Court ;  the  contrary  must 
be  assumed  to  be  proved.     The  decree  of 
the  3rd  of  August  1833  recited  that  all  of 
the  defendants  were  out  of  the  jurisdiction. 

These  are  the  circumstances  which  raise  the 
first  question  on  this  appeal,  that  is,  how 
far  the  suit  was  binding  upon  the  plaintiff, 
who  has  certainly  a  very  important  interest 
in  the  matter  of  the  suit,  but  who  was  not 
a  party  to  it,  and  who,  claiming  under  the 
entail,  does  not  derive  a  title  through  any 
who  are  parties  to  it :  but  A.  D.  Fordyce, 
the  plaintiff's  grandfather  and  first  heir  of 
entail  after  the  plaintiff  in  the  suit  of  1833, 
and  Arthur  Dingwall  were  parties  to  it. 

Two  questions  arise :  first,  how  far  and 
in  what  cases  the  heirs  of  a  Scotch  entaU  are 
necessary  parties  to  a  suit  in  this  court 
respecting  matters  in  which  they  are  inter- 
ested as  such  heirs  of  entail  ?  And  secondly, 
how  &r  the  suit  can  be  available  in  their 
absence,  upon  proof  of  their  being  out  of  the 
jurisdiction  ? 

As  to  the  first,  no  suit  could  proceed  if 
they  were  all  necessary  parties,  not  only  on 
account  of  their  number,  but  because  future 
heirs  of  entail  coming  into  esse,  their  daitns 
not  being  through  any  persons  parties  to  the 
suit,  would  not  be  bound  by  any  proceed- 
ing in  the  suit ;  and  this  makes  it  useless 
to  consider  the  second  question,  because,  as 
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you  cannot  have  in  any  shape  before  the 
Court  all  the  heirs  of  entail  whom  you  seek 
to  bind,  it  would  be  idle  to  prove  that  some 
of  them  were  out  of  the  jurisdiction.   When 
it  shall  become  necessary  to  decide  this  point, 
some  rule  must  be  laid  down,  for  which 
there  is  no  precedent,  but  which  is  neces- 
sary to  avoid  a  failure  of  justice  in  this 
court,  from  the  peculiar  nature  of  the  inter- 
est under  a  Scotch  entaiL     I  do  not  find 
any  allegation  or  proof  that  any  fraud  was 
intended  or  practised  in  the  arrangement 
of  the  parties  for  the  purpose  of  keeping 
from  the  view  of  the  Court  the  real  question 
between  the  parties  interested  in  the  Scotch 
entail  and  the  English  settled  estates ;  but 
the  decree  under  consideration  declares  that 
the  plaintiff  was  not  bound  by  the  proceed- 
ings in  the  suit  of  1833 ;  and  I  do  not  think 
it  possible  to  dispute  that  proposition,  be- 
cause, if  the  plaintiff  be  right  in  any  part 
of  the  claim  he  makes,  he  had  at  the  time 
of  the  decree  of  1833  a  direct  interest  in 
the  subject  of  that  suit  in  his  own  right, 
and  not  through  any  other  person.     I  pro- 
ceed, therefore,  to  consider  the  case  as  it 
appears  on  its  merits,  for  if  the  plaintiff  be 
not  bound  by  the  proceedings  in  the  former 
suit,  he  cannot  have  a  decree  in  this  suit, 
unless  he  can  shew  he  was  injured  by  the 
former  decree,  or  that  his  interests  are  in- 
consistent with  it. 

Upon  the  merits,  the  complaint  against 
the  decree  of  1833  is,  that  the  plain- 
tiff in  that  suit,  J.  D.  Dingwall,  being  in 
point  of  enjoyment  only  tenant  for  life 
of  the  Scotch  estates  and  the  tenant  in 
tail  of  the  English  estates,  procured  that 
decree  without  due  regard  to  the  interest  of 
the  parties  interested  in  the  Scotch  estates, 
for  the  purpose  of  obtaining  an  absolute 
interest  in  the  uninvested  residue  of  the 
testator's  personal  estate,  and  which  was 
carried  into  effect  by  the  order  upon  his 
petition  after  he  had  attained  twenty-one, 
by  payment  to  him  of  such  residue  as  first 
tenant  in  tail  of  the  fund.  By  the  will  a 
discretion  was  given  to  three  trustees,  their 
executors,  administratprs,  and  assigns,  to 
lay  out  the  funds  in  lands  in  Scotland  to  be 
settled  as  the  entailed  Scotch  estates,  or  in 
land  in  England  to  be  settled  as  the  Eng^ 
lish  estates  under  the  will;  but,  until  a 
proper  purchase  could  be  found,  the  income 
of  the  fund  was  to  be   paid  to  the  per- 


son entitled  to  the  rents  of  the  English 
estates.     In  1833  the  three  trustees  were 
dead.    Alexander  Crombie  was  the  executor 
of  the  survivor ;  he  declined  to  act ;  and  by 
the  decree  of  the  3rd  of  August  1833,  he 
was,  at  his  own  request,  discharged  from 
the  trusts  of  the  will,  and  a  reference  was 
made  to  the  Master  to  appoint  new  trustees. 
The  important  question  is,  whether  at  this 
time  the  discretionary  power  of  selecting 
estates  in  England  or  Scotland  for  invest- 
ing the  residue  of  the  personalty  remained, 
and  it  certainly  had  determined,  unless  a 
new  trustee  had  been  appointed  within  the 
terms  of  the  power  for  that  purpose  in  the 
will.     That  power,  in  the  event  which  has 
happened  of  the  death  of  the  trustees,  and 
the  refusal  to  act  by  the  executor  of  the 
survivor,  was  given  to  the  person  entitled 
to  the  rents  of  the  devised  estates  ;  and  in 
case  of  the  minority  of  such  person,  it  was 
given  to  the  guardian  of  such  person  ;  and 
it  was  declared  that  the  person  so  appointed 
should  have  the  same  power  and  capacity 
as  the  trustees  in  whose  room  he  should  be 
substituted.  At  the  time  the  bill  of  1 838  was 
filed,  the  plaintiff  John  Duff  Dingwall  had  no 
guardian ;  but  pending  the  suit,  and  before 
the  decree,  William  Gordon,  his  father  and 
next  friend,  was  appointed  guardian  by  the 
Court,  in  the  usual  form,  and  as  such,  and  as 
his  next  friend,  he  was  a  party  to  the  decree 
by  which  it  was  referred  to  the  Master  to 
appoint  trustees  ift  the  room  of  the  others, 
who  had  died.     If,  therefore,  W.  Gordon 
could  be  appointed  as  a  guardian  within 
the  meaning  of  that  term,  as  used  in  the 
clause  of  the  will  which  created  the  power, 
and  therefore   could  have  appointed  new 
trustees  under  it,  the  decree  shews  that  he 
declined  to  exercise    the    power ;   and  it 
cannot  be  supposed  he  would  execute  the 
power,  because  at  that  time  the  affairs  were 
in  a  state  most  favourable  to  the  infant  who 
was  entitled  to  the  income   of  the   fund 
until  a  proper  purchase  could  be  found,  and 
whose  permanent  interest  in  the  fund  could 
only  be   defeated   by  the   exercise  of  the 
discretionary  power  of  purchasing  lands  in 
England  or  Scotland,  which  power,  if  not 
already   absolutely  gone,   would   only   be 
revived  by  the  appointment  of  new  trustees 
by  himself.     The  result,  however,  was  that 
at  that   time  there  was  not  any  person 
capable  of  exercising  that  discretion,  and 
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the  necessity  of  appointing  trustees  for  the 
protection  of  the  property  pressing,  the 
Court,  therefore,  as  a  matter  of  course, 
took  upon  itself  the  duty  of  appointing  new 
trustees ;  and  this  brings  the  case  to  the 
important  question,  what  effect  had  this 
state  of  circumstances  on  the  title  and 
interest  of  the  parties  especially  entitled  to 
the  Scotch  and  English  estates  ? 

The  Master  of  the  Rolls,  from  the  notes 
of  his  judgment,  appears  to  have  thought 
this.  These  are  the  words  he  uses :«— *  *  That 
in  1833  new  trustees  might  be  appointed, 
with  the  sanction  of  the  Court,  who  would 
have  the  same  discretionary  power  as  those 
appointed  by  the  will.  The  Court  ought 
not  itself  to  exercise  the  power,  but  only 
take  care  that  the  persons  to  whom  the 
testator  intended  to  give  such  discretion 
were  duly  appointed,  and  that  such  dis- 
cretion was  duly  exercised."  My  great  dif- 
ficulty is  to  understand  in  what  manner 
and  by  what  means  the  Court  could  have 
appointed  or  procured  the  appointment  of 
trustees,  who  would  have  been  authorized 
to  exercise  the  discretionary  power  given 
by  the  will.  If  William  Gordon  had  the 
power  to  appoint  such  trustees,  the  Court 
had  no  means  of  compelling  him  to  exercise 
it ;  and,  by  so  doing,  to  prejudice  the  inter- 
est of  his  ward.  Any  trustee  appointed 
must  have  been  appointed  by  the  Court; 
and  that  such  trustee  could  not  exercise  the 
discretionary  power  is,  'I  conceive,  well 
settled  by  the  cases  of  Doyley  v.  the  Attorn 
ney  General  {I),  Colev,  fVa<le(2\  Walkery. 
Walker  {3),  and  Penny  v.  Turner  (4),  lately 
decided  by  myself,  and  the  cases  there 
referred  to.  I  observe  the  Master  of  the 
Rolls  seems  to  have  intended  to  adopt  the 
same  view  in  his  decree  in  this  cause ;  for 
in  the  notes  of  his  judgment,  he  says,  he 
proposed  to  declare  that  the  trustees  ap- 
pointed in  1833  were  not  duly  appointed, 
and  to  refer  it  to  the  Master  to  approve  of 
new  trustees  to  be  appointed  by  the  plaintiff 
as  the  person  then  entitled  to  the  actual 
possession  and  actual  receipt  of  the  rents 
and  profits  of  the  estate  at  the  time ;  but 
the  decree  as  drawn  up,  after  reciting  that 
there  was  not  any  person  entitled  to  nomi- 

(1)  4  Vin.  Abr.  485. 
.   (2)  16  Vea.  44, 47. 

(3)  6  Mtdd.  424. 

(4)  Ante,  p.  133  ;  s.  o.  2  Phill.  493. 


nate  or  appoint  the  trustees  of  the  testator's 
will  under  the  power  therein  contained,  by 
reason  of  the  real  estate  thereby  devised 
having  been  disentailed,  refers  it  to  the 
Master,  in  the  usual  manner,  to  appoint 
three  new  trustees  in  the  place  of  the  three 
named  in  the  will :  yet  it  dedarea  that  the 
residue  of  the  personal  estate  ought  to  be 
laid  out  in  the  purchase  of  lands  in  Eng^ 
land  and  Scotland,  according  to  the  direc- 
tions of  the  testator's  will,  by  the  trustees 
so  to  be  appointed,  which  would  give  to 
the  trustees,  so  to  be  appointed  by  the 
Court,  the  same  discretionary  power  which 
was  given  to  the  trustees  by  the  will,  con- 
trary, as  I  conceive,  to  the  authorities  be- 
fore referred  to :  an  inconsistency  not  aiising 
from  anything  the  Master  of  the  Rolls  said 
or  intended,  as  his  decision  was  founded 
upon  the  supposition  that  the  power  to 
appoint  new  trustees,  under  the  will,  still 
subsisted ;  but  from  an  alteration  in  the 
decree,  where  it  was  found  that  the  power 
was  gone,  appointing  new  trustees  by  the 
Court,  but  leaving  standing  the  dedaxation 
as  to  the  exercise  of  the  discretionary  power, 
which,  though  consistent  with  the  appoint- 
ment of  trustees,  as  declared  by  the  Master 
of  the  Rolls,  was  totally  inconsistent  with 
the  appointment  of  trustees  by  the  Court, 
as  directed  by  the  decree  drawn  up.  It  is 
impossible  this  decree  can  stand. 

It  remains  now  to  be  considered  what, 
under  all  the  circumstances,  are  the  rights 
of  the  parties,  and  what  were  their  rights 
in  1833.  It  is  admitted  by  this  decree 
that  the  discretionary  power,  as  it  is 
called,  was  gone;  and  it  was,  I  think, 
equally  incapable  of  being  exercised  in 
1833.  At  Uiat  period  the  Court  found 
that  the  trustees  had  previously  exer- 
cised it  to  the  amount  of  173,4431.,  by 
investing  that  sum  in  the  purchase  of  lands 
in  Scotland,  and  1,529Z.  only  in  the  pur- 
chase of  lands  in  England,  and  that  the 
uninvested  residue  amounted  to  10d,749iL 
stock  and  monies.  Having  regard  to  this 
investment  in  Scotland,  it  declared  that  the 
uninvested  residue  ought  to  be  laid  out  in 
the  purchase  of  lands  in  England.  Assuming 
that  this  decree  was  not  binding  on  the 
plaintiff  in  the  present  suit,  what,  indepen- 
dently of  that  decree,  were  his  rights  in  this 
uninvested  resictue?  The  bill  prays  for 
repayment  of  the  whole  of  the  uninvested 
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residiie,  and  an  account  of  the  dividends  and 
interest  from  December  1848,  when  the 
plaintiff's  title  to  the  entailed  estates  in  Scot- 
land accruedrand  the  decree  directs  repay- 
ment  of  the  whole,  and  it  declares  that  no 
part  of  it  ought  to  have  been  paid  or  transferred 
to  J.  D.  Dingwall,  and  that  the  plaintiff  in 
the  suit  is  entitled  to  all  the  dividends  and 
interest  which  have  accrued  since  December 
1848,  and  yet  it  declares  that  the  capital 
ought  to  be  invested  in  the  purchase  of 
lands  in  Scotland  or  England.  J.  D.  Ding- 
wall was  tenant  in  tail  of  the  English  settled 
estates  ;  he  was  therefore  absolutely  entitled 
to  so  much  of  the  uninvested  residue  as 
ought  to  have  been  invested  in  the  purchase 
of  lands  in  England.  By  the  deed  of  the 
15th  of  November  1836,  he  assigned  all 
such  funds  and  interest,  and  afterwards 
obtained  the  order  for  payment.  The  extent 
of  this  decree  may  be  attributable  to  the 
impression  on  the  mind  of  the  Master  of  the 
Rolls,  that  the  plaintiff  in  the  suit  was 
entitled  to  the  actual  possession,  and  to  the 
actual  receipt  of  the  rents  of  the  estates 
devised  by  the  will.  The  decree  to  this  extent 
cannot  stand  with  the  alteration  introduced 
into  the  decree  as  drawn  up ;  but  the  ques- 
tion remains,  whether  the  plaintiff  has  a 
title  to  have  any  part  of  this  uninvested 
residue  applied  to  the  purchase  of  lands 
in  Scotland. 

Assuming,  as  I  do,  that  the  discretionary 
power  had  ceased  to  exist  before  the 
decree  of  1883,  what  interest  had  the 
present  plaintiff  against  the  heirs  of  en- 
tail of  the  Scotch  estates  in  this  uninvested 
residue?  Where  there  is  a  discretionary 
power  of  distribution  which  cannot  be  exer- 
cised, the  Court  does  not  assume  the  exer- 
cise of  that  discretion,  but  distributes  the 
fund  equally  amongst  all  the  objects  of  the 
power.  I  have  so  recently  had  occasion  to 
refer  to  this  rule,  and  particularly,  in  Penny 
▼.  TmrneTf  on  the  29th  of  January  last,  that 
I  only  refer  to  the  result  of  the  cases  there 
quoted.  It  is  true,  in  all  those  cases  the 
discretion  was  in  selecting  the  object  to  take, 
and  in  this  case  the  discretion  is  in  selecting 
the  nature  and  character  of  the  estate  to  be 
purchased,  but  the  effect  and  result  is  the 
same  in  both :  different  persons  being  inter- 
ested in  the  different  estates,  the  selecting 
of  one  estate  in  preference  to  the  other  is, 
in  fact,  the  selecting  of  one  class  who  are 


interested  in  the  estates  selected  in  prefer^ 
ence  to  the  class  interested  in  the  estates 
rejected.  In  both  the  discretion  was  in- 
tended to  be  exercised  by  the  trustees  them- 
selves ;  in  neither  of  which,  on  the  fEolure 
of  the  exercise  of  that  power,  will  the  Court 
assume  the  discretion,  but  in  both  it  will 
divide  the  property  equally  amongst  the 
parties  who  sre  the  objects  of  the  power. 
The  decree  of  1833  does  not  follow  that 
rule,  but  gives  the  whole  fund  to  the  parties 
interested  in  the  English  estates,  because 
a  larger  part  of  the  residue  had  before  been 
invested  by  the  trustees  for  the  benefit  of 
the  parties  interested  in  the  Scotch  entail. 
I  regret  I  cannot  find  any  principle  of  the 
Court  to  support  this  distribution  of  the 
fund,  as  it  would  be  an  approximation  to 
an  equality  between  the  parties,  but  the 
equality  adopted  by  the  Court  is  confined 
to  the  unappointed  fund :  it  is  acting  on  the 
general  intent  as  to  such  fund,  to  benefit 
tiie  different  classes,  the  particular  object  or 
selection  amongst  them  being  defeated  by 
the  non-execution  of  the  power.  This  is 
precisely  what  occurred  in  Maddison  v.  y/n- 
drew  (5),  where  there  had  been  a  valid,  but 
an  unequal  appointment  of  a  part  of  the 
fund,  and  as  to  another  part  there  was  an 
invalid  appointment  to  another  party.  Lord 
Hardwicke  said,  the  unappointed  fund 
should  be  equally  divided  amongst  the 
objects  of  the  appointment,  without  regard 
to  the  share  they  had  received  from  the  valid 
appointment.  Many  cases  establishing  the 
same  rule  are  referred  to  by  Sir  Edward 
Sngden,  in  his  second  volume  on  Powertf 
288.  Directing  the  distribution  of  the 
unappointed  fund  by  what  had  previously 
taken  place  would  be  an  assumption  by  the 
Court  of  the  exercise  of  a  discretionary  power 
which  had  ceased  in  this  case.  It  appears 
to  me,  therefore,  that  well-established  princi- 
ples compel  me  to  hold  that  the  discretionary 
power  had  ceased  to  exist  in  1883 ;  that  the 
Court  had  no  right  to  exercise  it ;  and  that 
the  objects  of  ^e  power  being  those  inter- 
ested in  the  Scotch  entail,  and  those  inter- 
ested in  the  English  devised  estates,  on 
iaOure  of  the  power  to  select  among  them, 
the  unappointed  fund  was  equally  distribu- 
table between  these  two  classes,  half  the 
fond  being  subject  to  be  invested  in  lands 
in  Scotland  for  the  benefit  of  the  Scotch 
(5)  1  Ves.  sen.  67. 
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entail,  and  half  being  payable  to  those  who 
became  entitled  to  the  English  estates. 

The  will  directs  that  the  whole  income  of 
the  fund  should  be  paid  to  the  parties  enti- 
tled to  the  rents  of  the  devised  English 
estates  till  a  proper  purchase  should  be 
found.  The  Master  of  the  Rolls*  decree 
declares  that  the  plaintiff  is  entitled  to  the 
whole  of  such  income  from  1843.  As  to 
one-half  of  the  income,  I  think  he  has  no 
title  to  it;  and  if  the  words  of  the  will  were 
to  be  acted  on,  he  would  have  no  title  to  the 
other  half:  but  I  think  that  the  plaintiff  has 
a  right  to  say,  upon  the  separation  of  the 
two  estates  by  the  death  of  J.  D.  Dingwall 
in  1840,  the  discretionary  power  not  then 
existing,  the  interim  direction  for  payment 
of  the  income  to  the  person  entitled  to  the 
rents  of  the  English  estates  ceased,  and  that 
the  division  of  the  fund  ought  then  to  have 
taken  place ;  and  the  plaintiff  is,  therefore, 
entitled  to  half  of  such  interest  from  the 
time  the  title  accrued  in  possession,  that  is, 
from  the  dOth  of  December  1843. 

An  objection  was  made  that  the  bequest 
of  the  fund  to  be  invested  in  a  regular 
Scotch  entail  was  void  for  perpetuity.  The 
rules  acted  upon  by  the  Courts  of  this 
country,  with  regard  to  testamentary  dispo- 
sitions tending  to  perpetuity,  relate  to  Uiis 
country  only ;  what  the  law  of  Scotland  may 
be  on  such  a  subject  the  Courts  of  this 
country  have  no  judicial  knowledge,  nor 
will  they,  I  apprehend,  inquire.  The  fund 
being  to  be  administered  in  a  foreign  country 
is  payable  there,  though  the  purposes  to 
which  it  is  to  be  applied  would  have  been 
illegal  if  the  administration  of  the  fund  had 
been  to  take  place  in  this  country.  This 
is  explained  by  the  well-established  rules 
of  bequests.  According  to  the  Statute  of 
Mortmain,  a  charity  legacy  in  this  country 
under  the  Statute  of  Mortmain  is  good,  if 
payable  here  to  a  charity  in  Scotland.  It  is 
true,  Scotland  is  in  terms  excluded  from 
the  operation  of  the  statute,  but  that  ex- 
clusion would  be  useless  and  inoperative  if 
the  legacy  would  be  void,  though  it  be  ad- 
ministered in  Scotland,  which  would  have 
been  void  if  administered  in  England,  and 
it  would  still  be  so,  not  by  the  effect  of  the 
statute,  but  by  the  rule  of  law ;  and  I  think 
the  objection  raised  on  the  ground  of  per- 
petuity cannot  be  maintained. 

I  have  made  such  alterations  in  the  decree 


at  the  Rolls  as  appear  to  me  necessary  to 
carry  the  above  directions  into  effect,  and 
if  any  difficulty  arises  upon  the  minutes,  I 
should  be  glad  to  have  the  matter  discussed 
at  the  earliest  opportunity.  The  view  I 
take  of  this  case  is  one  of  perfect  novelty ; 
no  such  case  has  been  referred  to,  nor  do  I 
believe  that  any  such  case  has  occurred 
before;  therefore,  when  the  parties  have  had 
the  opportunity  of  considering  what  I  have 
said,  if  they  wish  to  address  me  again  upon 
the  subject,  upon  the  decree  as  drawn  up, 
I  think  it  a  very  proper  case  to  have  the 
assistance  of  their  remarks. 


L 
March 


.C.     \ 

jhll.J 


CRIDLAND  V,  LORD  DE  MAULEY. 


Railway  Company — Misrepresentation  by 
Directors — Liability — Allottees  of  Shares 
•^^Demurrer. 

The  promoters  of  an  intended  railway 
issued  a  prospectus^  stating  the  particulars 
of  the  scheme,  and  that  the  landowners  had 
been  applied  to,  and  were  generally  in  fawmr 
of  the  line,  and  mentioning  the  number  of 
the  shares,  and  the  amount  of  the  capital. 
Three  persons  applied  separately  for  shares^ 
but  agreed  among  themselves  that  they 
should  be  jointly  interested  in  any  shares 
which  might  be  allotted  to  them.  The  pro~ 
moters  allotted  certain  shares  to  each  of 
these  three  persons,  and  stated  that  all  the 
shares  were  subscribed  for,  and  the  allottees 
signed  the  usual  contracts  required  by  the 
standing  orders  of  Parliament,  An  act  was 
afterwards  applied  for,  but  was  opposed  by 
landowners  who  were  proprietors  of  nearly 
half  the  land  required,  and  it  was  ultimately 
rejected.  It  appeared  that  all  the  shares 
were  not  subscribed  for,  and  the  promoters 
offered  to  return  to  the  shareholders  all  the 
money  which  remained,  after  paying  the 
expenses.  The  three  persons  filed  a  bill 
against  the  promoters  to  recover  the  whole  of 
their  subscriptions,  A  demurrer,  upon  the 
ground  of  misjoinder  of  plaintiffs,  and  also 
for  want  of  equity,  was  overruled. 

The  bill  was  filed  by  three  plaintiA 
against  eleven  defendants,  who  had  acted 
as  the  directors  of  the  Bridgwater  and 
Minehead  Junction  Railway. 
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The  bill  stated,  that  in  August  1845,  a 
company  was  projected  for  making  a  railway 
from  Minehead  to  Bridgvrater,  in  the  county 
of  Somerset,  which  company  was  duly 
registered  according  to  the  provisions  of  the 
act  for  the  registration,  incorporation,  and 
regulation  of  joint-stock  companies;  that 
prospectuses  were  issued  by  the  defendants 
respecting  the  proposed  company,  in  which 
the  objects  and  advantages  of  it  and  the 
probable  traffic  were  mentioned.  The  capital 
of  the  company  was  thereby  stated  to  be 
500,000/.,  divided  into  25,000  shares  of  20/. 
each,  and  it  was  stated  that  the  landowners 
had  been  communicated  with,  and  were  most 
anxious  for  the  successful  carrying  out  of 
the  objects  of  the  company,  nor  was  there 
reason  to  expect  that  any  parliamentary 
opposition  would  be  offered,  and  no  engi- 
neering difficulties  presented  themselves. 
Until  an  act  of  parliament  should  be  ob- 
tained, the  affairs  of  the  company  would  be 
under  the  controul  of  the  managing  directors, 
to  whom  power  was  given  to  allot  the  shares, 
and  to  apply  the  funds  of  the  company  in 
payment  of  all  the  expenses  incurred  in  its 
formation,  and  in  the  preparations  of  the 
plans  and  sections  to  be  submitted  to  parlia- 
ment. The  prospectus  also  stated  that  the 
defendants  were  the  managing  directors  of 
the  company,  and  it  gave  a  form  of  appli- 
cation for  shares.  That  the  plaintiffs,  fully 
relying  on  the  truth  of  the  statements  in 
the  prospectus,  and  particularly  on  the 
statement  that  the  capital  of  the  said  com- 
pany was  to  be  500,000/.,  and  that  the 
traffic  of  the  intended  line  would  be  such  as 
stated  in  the  prospectus,  and  that  the  land- 
owners on  the  line  had  been  communicated 
with,  and  were  most  anxious  for  the  suc- 
cessful carrying  out  of  the  objects  of  the 
company,  and  that  there  was  no  reason  to 
expect  that  any  parliamentary  opposition 
would  be  offered,  agreed  to  apply  for  shares 
in  the  said  company,  and  they  agreed  that 
they  should  be  jointly  interested  in  what^ 
ever  number  of  shares  might  be  severally 
allotted  to  them ;  that  the  plaintiffs  made 
application  for  twenty-five  shares,  fifty 
shares,  and  twenty-five  shares  respectively ; 
that  in  consequence  of  the  &vour  with  which 
the  scheme  was  regarded  by  the  public,  the 
application  for  shares,  from  solvent  and 
responsible  persons,  who  were  both  willing 
and  able  to  accept  and  hold  such  shares  as 


might  have  been  allotted  to  them  therein, 
were  very  numerous,  and  greatly  exceeded 
the  number  of  shares  into  which  the  capital 
of  the  company  was  divided;  and  the 
defendants,  as  the  managing  directors  of  the 
company,  had  full  opportunity  of  making 
up  and  flompleting  the  full  amount  of  the 
capital  of  the  company  by  procuring  solvent 
and  responsible  persons  to  accept  and  hold 
all  the  shares  in  the  undertaking ;  and  on 
or  about  the  20th  of  September  1845  they 
caused  to  be  inserted  in  the  Times  news- 
paper, and  in  several  other  newspapers  of 
that  date,  an  advertisement,  stating  that  no 
further  application  for  shares  could  be 
received  in  that  undertaking;  that  a  few 
days  after  the  last-mentioned  advertisement 
the  plaintiffs  received  letters  of  allotment  of 
fifteen  shares,  twenty-five  shares,  and  ten 
shares  respectively;  that  confiding  in  the 
truth  of  the  prospectus,  and  of  the  adver- 
tisement, and  particularly  on  the  faith  that 
the  capital  of  the  com  pany  was  to  be  500,000/. 
at  least,  and  that  all  the  shares  therein  had 
been  allotted,  and  that  all  the  defendants 
had  taken  shares  in  the  company,  the  plain- 
tiffs duly  paid  their  deposits,  amounting  to 
105/.,  and  subscribed  the  usual  parliamen- 
tary contract  and  subscribers'  agreement; 
that  the  contract  contained  a  proviso,  that 
the  defendants  should  be  the  managing 
directors  of  the  company,  that  the  capitid 
should  be  500,000/.,  that  forty  shares 
should  be  the  qualification  of  a  managing 
director,  that  the  managing  directors  should 
take  such  proceedings  as  they  in  their 
discretion  should  think  fit  to  obtain  an  act 
of  parliament  for  establishing  and  regulating 
the  company,  and  should  have  absolute  and 
uncontrouled  power  to  increase  the  capital 
of  the  company,  and  to  deal  with,  alienate, 
dispose  of,  or  affect  the  capital,  property  and 
affairs  of  the  company,  Uie  parties  thereto 
consenting  to  be  bound  by  the  acts  of  the 
managing  directors  so  far  as  the  same  should 
be  legal  and  consistent  with  the  provisions 
of  that  indenture,  and  that  the  costs  and 
expenses  of  the  proposed  undertaking  should 
be  paid  by  the  shareholders  of  the  company, 
and  might  be  deducted  out  of  the  deposits 
paid ;  that  the  defendants  applied  to  parlia- 
ment, but  were  unsuccessful,  and  that  they 
were  opposed  by  Sir  Peregrine  Acland,  and 
also  by  Sir  John  Trevelyan,  and  the  trustees 
of  Lord  Egremont,  who  were  landowners 
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estate,  in  case  the  three  daughters  died 
under  twenty-one  and  unmarried.  How 
does  this  case  differ  ?  The  testator  has  not 
named  his  wife ;  he  has  not  said  she  shall 
have  such  share  as  the  statute  gives  her, 
but  it  is  the  same  whether  he  calls  her  his 
wife,  or  gives  her  such  share  as  the  statute 
gives  her :  it  comes  to  the  same  thing.  If 
he  refers  to  the  statute  he  affords  the  means 
by  which  the  party  can  be  ascertained. 
Nothing  but  the  death  of  the  widow  can  pre- 
vent her  from  having  the  interest.  It  appears 
to  me  a  very  plain  case ;  and  the  question 
I  now  have  to  decide  is,  whether,  under 
these  circumstances,  the  widow  is  described 
and  ascertained  to  have  such  an  interest  as 
to  make  her  a  necessary  party  to  the  suit ; 
and  I  think  that  she  is  a  necessary  party. 
I  do  not  go  so  far  as  the  Vice  Chancellor,  as 
to  guard  myself  from  expressing  my  decided 
opinion  on  that  objection.  There  is  quite 
enough  to  justify  the  plaintiffs  in  making 
the  widow  a  party.  The  demurrer  was, 
therefore,  properly  overruled :  the  decision 
of  the  Vice  Chancellor  was  right,  and  must 
be  affirmed. 


V.C.        ^ 

fin.  22 ;       > 
^eb.  8.      ) 
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SMITH  V.  THE  EAST  INDIA 
COMPANY. 


Principal  and  Agent — Contract. 

The  plaintiff,  who  was  captain  of  one  of 
the  East  India  Company^s  ships,  sailed  from 
London  to  Madras  with  a  cargo,  and  there 
purchased  from  the  East  India  Company 
certain  cotton  on  his  own  account,  which  was 
taken  by  him  in  the  company* s  ship  to  Canton, 
and  sold  there.  Upon  first  arriving  at 
Madras,  the  plaintiff  had  reported  himself 
to  the  Government  Board,  and  had  been 
directed  by  that  board  to  place  himself  under 
the  orders  of  the  Marine  Board  of  Madras, 
The  negotiations  for  the  purchase  of  the 
cotton  were  carried  on  between  the  plaintiff 
and  the  Marine  Board,  by  whom  the  plain- 
tiff was  allowed  to  ship  the  cotton  free  of 
freight  to  Canton.  The  contract  as  to  freight 
was  not  confirmed  by  the  Government  Board, 
who  had  previously  stated  to  the  Marine 
Board  that  freight  was  to  be  paid  by  the 
plaintiff: — Held,  upon  the  construction  of 
the  different  negotiations  between  the  plaintiff 


and  the  Marine  Board,  that  the  government 
must  abide  by  the  contract  entered  into  by 
their  agents,  the  Marine  Board ;  and  if  the 
latter  had  exceeded  their  authority  in  aUow- 
ing  the  plaintiff  to  take  the  cotton  free  of 
freight,  the  plaintiff,  who  was  the  innocent 
purchaser,  was  not  to  suffer  the  loss. 

The  bill  stated  that,  in  the  year  1832,  the 
plaintiff  was  in  the  service  of  the  East  India 
Company,  and  commanded  a  ship  belong- 
ing to  the  company,  called  the  London. 
That  in  March  of  that  year  the  plaintiff 
sailed  from  London  to  Madras  and  China, 
and  arrived  at  Madras  on  the  5th  of  July 
1832  ;  that,  at  that  period,  Henry  Chamier, 
Esq.,  was  chief  secretary  to  the  govern- 
ment at  Fort  St.  George,  in  the  presidency 
of  Madras,  and  William  Underwood,  Esq., 
was  secretary  of  the  Marine  Board  and  Com- 
mercial Committee  there ;  that  on  his  arrival 
at  Madras,  the  plaintiff  reported  his  arrival 
to  the  said  H.  Chamier ;  and  that  by  a  letter 
from  the  said  H.  Chamier,  dated  the  5th  of 
July,  addressed  to  the  plaintiff,  the  plaintiff 
was  directed  to  place  himself  under  the  orders 
of  the  said  Marine  Board  and  Commercial 
Committee.  That  when  the  said  ship  was 
sent  on  her  voyage,  it  was  intended  that  on 
arriving  at  Madras,  after  discharging  the 
cargo  consigned  to  that  presidency  from 
England,  she  should,  to  the  extent  of  three- 
iifths  of  the  tonnage,  be  laden  with  cotton, 
to  be  shipped  there  on  account  of  the  said 
company,  with  which  the  plaintiff  was  to 
proceed  to  China ;  and  that  the  plaintiff,  as 
commander  of  the  ship,  should  be  entitled 
to  the  privilege  then  usually  allowed  to 
commanders  of  ships  belonging  to  the  com- 
pany, and  that  he  should  have  the  privilege 
of  purchasing  from  the  said  company,  and 
shipping  from  Madras  to  China,  on  his  own 
account,  cotton  to  the  extent  of  two-fifths 
of  the  ship's  tonnage,  and  that  for  any 
excess  of  tonnage  so  occupied  by  the  plaintiff 
beyond  102  tons,  the  plaintiff  was  to  pay 
*  according  to  the  regulation  and  practice  of 
the  service  at  the  rate  of  21.  per  ton.  That 
on  the  arrival  of  the  plaintiff  at  Madras,  he 
was  informed  that  the  said  company  had 
then  in  store  belonging  to  them  a  quantity 
of  cotton,  which  they  would  probably  not 
choose  to  export  to  China  on  their  own 
account,  by  reason  of  its  inferior  quality;  in 
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consequence  of  which  the  plaintift*  proposed 
to  purchase  the  said  cotton  at  a  particular 
price,  the  money  to  be  payable  in  China, 
at  the  usual  time  allowed  by  the  company 
after  the  ship's  arrival  in  China.     That  the 
said  W.  Underwood,   the  secretary  of  the 
Marine    Board,   forwarded    such   proposal 
made  by  the  plaintift'  to  H.  Chamier,  the 
secretary  of  the  government ;  in  reply  to 
which  Mr.  Chamier  wrote  to  W.  Underwood 
on  the  13th  of  July,  and  stated  that  the  go- 
vernor in  council  had  been  pleased  to  autho- 
rize the  acceptance  of  the  offer  of  Capt.  Smith 
for  the  purchase  of  the  cotton,  and  agreeing 
to  the  proposal  that    the  plaintiff  should 
occupy  so  much  of  the  tonnage  of  the  ship 
as  he  should  please,  **  holding  himself  sub- 
ject to  the  payment  of  such  freight  as  the 
honourable  company  should  see  fit  to  de- 
mand," and  that  the  rest  of  the  tonnage  not 
taken  up  by  the  plaintiff  would  be  disposed  of 
on  account  of  the  company  on  the  best  terms. 
That  the  plaintiff  when  he  offered  to  pur- 
chase the  cotton  did  so  upon  the  understand- 
mg  that  he  was  not  to  be  charged  with  any 
freight  for  the  same,  and  that  the  prices  he 
bad  specified  were  to  include  the  charges  of 
packing  and  of  delivery  alongside  the  said 
ship.    That  in  consequence  of  such  under- 
standing the  plaintiff  had  an  interview  with 
theaaid  W.  Underwood  on  the  subject,  when 
the  ]ast-mentioned  letter  of  the  said  H. 
Chamier  was  shewn  to  him ;  whereupon  the 
plaintiff  observed  that  such  letter  would  bind 
him  to  pay  freight  for  the  cotton,  and  the 
plaintiff  refused  to  take  the  cotton  upon  those 
terms.     That  the  said  W.  Underwood  com- 
nmnicated  to  the  said  Marine  Board  and 
Commercial   Committee   and   to   the  said 
H.  Chamier  what  had  passed  between  him 
and  the  plaintiff;  and  it  was  in  consequence 
thereof  determined  by   the  Marine  Board 
and  commercial  committee  that  the  cotton 
should  be  sold  to  the  plaintiff  at  the  prices 
offered  by  him,  and  that  he  should  be  at 
liberty  to  ship  the  same  to  China  without 
paying  any  freight,  and  that  the  said  cotton 
should  be  considered  to  occupy  a  portion  of 
the  said  company's  three-fifths  of  the  tonnage 
of  the  ship.  That  the  plaintiff  received  a  letter 
from  the  said  W.  Underwood  on  the  1 6th  of 
July  1832,  acquainting  him  that  the  Marine 
Board  had  received  the  authority  of  govern- 
ment for  accepting  the  plaintiff's  offer ;  that 


the  cotton  would  be  embalcd  and  delivered 
to  him  ;  that  it  would  occupy  a  portion  of  the 
company's  three-fifths,  and  that  the  plaintiff 
would  be  required  to  pay  for  it  in  China  in 
the  same  manner  as  if  he  had  received  it  as 
the  two-fifths  of  the  cargo  :  that  the  plain- 
tiff would  be  permitted  to  occupy  the  two- 
fifths   of   the   tonnage  usually  allowed  to 
commanders.     That  the  plaintiff  agreed  to 
purchase  the  cotton  upon  these  terms,  and 
it  was  accordingly  delivered  and  shipped  on 
board,  and  occupied  a  portion  of  the  com- 
pany's three- fifths  of  the  tonnage,  and  the 
plaintiff  occupied  with  other  goods  part  of 
the  remaining  two-fifths  of  the  ship's  tonnage, 
as  he  was  entitled  to  do  under  the  usual  pri- 
vilege.    That  some  time  after  the  said  pur- 
chase had  been  agreed  upon,  it  was  proposed, 
on  behalf  of  the  company,  that  the  plaintiff 
should  execute  a  bond  for  the  payment  of 
the  price  of  the  cotton ;  but  the  plaintiff,  on 
looking  over  the  said  bond,  observed  that  it 
contained  a  clause  which  would  render  him 
liable  to  pay  freight  for  the   said   cotton, 
and  the  plaintiff  therefore  refused  to  execute 
such  bond.  That  some  discussion  took  place 
between  the  plaintiff  and  the  said  W.  Under- 
wood and  other  officers   of  the  company 
respecting  the  said  bond,  and  the  plaintiff 
was  assured  by  them  that  the  said  clause 
relating  to  the  freight  was  inserted  as   a 
matter  of  form  only,  and  would  not  be  en- 
forced against  the  plaintiff;  and  it  was  ulti- 
mately arranged  that  an  official  letter  to  that 
effect  should  be  given  to  the  plaintiff  for  his 
security  against  his  being  called  upon  to  pay 
freight  for  the  said  cotton,  and  that  the  plain- 
tiff should  then  execute  the  said  bond.    That 
in  pursuance  of  such  arrangements,  and  on 
the  3rd  of  August  1832,  the  said  W.  Under- 
wood  wrote  a  letter  to  the  plaintiff  trans- 
mitting a  copy  of  the  bond,  and  stating,  as 
follows :  "  A  clause  has  been  introduced  by 
order  of  government,  binding  yourself  and 
officers  of  your  ship  to  pay  such  freight  for 
the  portion  of  the  ship  London  as  they  may 
occupy  in  private  trade  as  the  company  may 
see  fit  to  determine ;  you  will  be  allowed  the 
usual  privilege  tonnage,  and  no  freight  will 
be  charged  on  the  cotton  purchased  by  you 
from  the  government,  as  it  will  be  laden  in  a 
portion  of  the  company's  three-fifths,  nearly 
the  whole  of  which  is  unoccupied."  The  letter 
also  directed  the  plaintiff  to  hold  himself  in 
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readineHs  to  put  to  sea  the  following  day. 
That  the  plaintiff  upon  receipt  of  thia  letter 
executed  the  bond ;  and  after  his  arrival  at 
China  the  plaintiff  paid  to  the  ofBeer  of  the 
company,  at  Canton,  the  price  of  the  cotton 
according  to  the  bond.  That  upon  thearrival 
of  the  plaintiff  in  England,  the  plaintiff  was 
charged  by  the  company  with  the  sum  of 
693/.  for  the  freight  to  China  of  the  said 
cotton  so  purchased  by  him^  and  the  said 
sum  was  deducted  by  the  company  from  the 
sum  then  due  to  him  from  the  company. 
That  the  plaintiff  remonstrated  against  this 
deduction  being  made,  but  as  the  company 
persisted  in  enforcing  the  charge,  the  plaintiff 
commenced  an  action  at  law  against  the 
company  for  the  recovery  of  the  said  sum, 
and  as  a  defence  to  the  said  action  the  com- 
pany pleaded  that  the  plaintiff  was  indebted 
to  them  upon  the  bond  for  the  freight  of  the 
cotton,  and  they  set  up  the  said  bond  as  a 
defence  to  the  action. 

The  bill  was  filed  against  the  East  India 
Company,  and  it  prayed  that  it  might  be 
declared  that  the  said  company  were  not 
entitled  to  claim  of  the  plaintiff  any  freight 
in  respect  of  the  cotton  purchased  by  the 
plaintiff,  and  that  the  company  might  be 
restrained  from  claiming  any  such  freight, 
and  from  setting  off  the  same  in  the  said 
action  so  commenced  by  the  plaintiff  as 
aforesaid,  and  from  giving  the  said  bond  in 
evidence  in  support  of  such  set-off,  or  else 
that  the  said  company  might  be  decreed  to 
pay  to  the  plaintiff  the  said  balance  of  693/. 
so  remaining  due  and  owing  to  the  plaintiff 
as  aforesaid,  and  also  the  plaintiff's  costs 
incurred  in  the  said  action. 

By  the  answer  of  the  East  India  Com- 
pany, the  principal  allegations  in  the  bill 
were  admitted,  but  they  alleged  that  the 
Marine  Board  of  Madras  was  a  body  whose 
duties  and  functions  were  strictly  ministerial; 
that  they  had  no  authority  to  enter  into  any 
contracts  or  stipulations  on  behalf  of  the 
company,  except  under  the  direction  of  the 
Madras  Government ;  and  that  they  believ-r 
ed  the  plaintiff  was  well  acquainted  with  this 
fact ;  that  the  letter  directing  the  plaintiff  to 
place  himself  under  the  orders  of  the  said 
Marine  Board  had  reference  to  his  official 
character  as  commander  of  the  ship,  but 
that  the  Marine  Board  had  no  power  to 
conclude  any  agreement  for  the  nale  of  the 


company's  cotton  without  the  sanction  of 
the  Government  Board;  and  that  the  letter 
written  by  Mr.  Chamier,  the  aecretary  to 
the  Government  Board,  dated  the  13th  of 
July  1832,  was  the  only  contract  or  autho- 
rity entered  into  or  given  by  the  Madras 
Government,  on  behalf  of  die  company, 
relative  to  the  cotton;  that  the  offer  made 
by  the  plaintiff  for  the  purchase  of  the 
cotton  vras  confined  to  a  statement  of  the 
prices  which  he  was  willing  to  give ;  that 
this  offer  the  Marine  Board  were  authorised 
by  the  Government  Board  to  accept;  and 
that  it  was  also  agreed  that  Capt.  Smith 
should  be  allowed  to  occupy  a  portion  of 
the  tonnage  of  the  ship,  but  holding  himself 
subject  to  the  payment  of  such  charges  for 
freight  as  the  government  should  see  fit  to 
demand ;  that  the  company  had,  since  the 
commencement  of  these  proceedings,  dis- 
covered that  in  a  letter  from  the  secretary 
to  the  Marine  Board  and  Commercial  Com- 
mittee to  Capt.  Smith,  dated  the  3rd  of 
August  1832,  very  different  terma,  and 
entirely  at  variance  with  those  sanctioned 
by  government,  were  allowed  to  Capt. 
Smith  ;  that  such  letter  was  never  submitted 
to  the  government,  nor  were  the  terms  it 
contained  reported  to  the  said  Board.  The 
anawer  also  set  forth  a  communication  be- 
tween the  government  and  the  secretary  of 
the  Marine  Board,  in  which  the  latter  con- 
firmed the  plaintiff's  statement  as  to  the 
transaction,  and  stated  that  the  intention 
of  his  letter  of  the  16th  of  July  to  Capt. 
Smith  was  to  explaiut  add  that  the  second 
paragraph  was  intended  to  be  so  worded  as 
to  shew  the  plaintiff  that  he  was  not  to  be 
charged  with  freight  for  the  cotton,  and  the 
third  paragraph  that  he  was  to  pay  freight 
for  such  portion  of  the  two-filthiB  as  he 
might  occupy,  which  was  usually  allotted 
to  commanders ;  that  in  consequence  of  the 
above  communication,  three  questions  were 
put  to  Mr.  Underwood  by  the  government 
upon  the  subject  of  these  transactions,  to 
which  he  replied*-first,  that  in  consequence 
of  Capt.  Smith  ol^ecting  to  the  terma  of 
the  government  letter,  that  part  of  it  which 
would  have  bound  him  to  pay  freight  on 
the  cotton  he  purchased  from  the  cQm<* 
pany  was  omitted  in  the  acceptance  of  his 
tender  upon  "private  instructions  to  that 
effect,  received  from  the  government;  ae- 
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oondly,  that  he  could  not  recollect  firom 
which  member  of  the  government  he  had 
receiredench  commnnieation ;  and,  thirdly, 
that  he  did  not  recollect  that  Capt.  Smith 
bad  figned  any  bond  in  which  a  clause  was 
introduced  binding  him  to  pay  freight  for 
the  cotton.  The  defendants  then  alleged, 
that  as  Mr.  Underwood's  memory  had 
proved  to  be  incorrect  in  respect  to  the 
wording  of  the  bond,  and  the  insertion  of 
the  clause  objected  to  by  the  plaintiff,  the 
evidence  of  Mr.  Underwood  could  not  in 
other  respects  be  depended  upon ;  that  they 
believed  the  member  of  the  government 
who  had  sanctioned  the  alteration  of  the 
oontnct  between  Mr.  Underwood  and  the 
plaintiff  was  Mr.  Clive,  whose  initials  were 
ixed  to  the  letter,  but  that  inasmuch  as  no 
formal  resolution  of  the  Government  Board 
was  ever  passed  sanctioning  this  contract, 
the  mere  initials  to  the  draft  thereof  by  Mr. 
Clive  were  not  sufficient  to  authorize  Mr. 
Underwood  in  acting  as  he  had  done.  The 
defendants  admitted  that  Mr.  Underwood 
had  written  the  letters  of  the  16th  of  July 
and  the  8rd  of  August  in  his  character  of 
secretary  to  the  Marine  Board,  but  that 
they  were  not  authorized  by  the  Govern- 
ment Board,  and  were  not  in  accordance 
with  the  instructions  received  by  him  from 
the  Marine  Board. 

Mr,  BetheU  and  Mr,  Stevens,  for  the 
phuntifi^  contended  that  as  he  was  directed  to 
phue  himself  under  the  orders  of  the  Marine 
Board,  the  company  was  bound  to  fulfil 
the  contract  as  explained  by  the  letter  ac- 
companying the  bond.  He  had  had  no 
communication  with  the  Government  Board, 
and  the  Marine  Board  was  the  agent  of  the 
company,  and  if  they,  had  exceeded  their 
authority,  he,  aa  the  innocent  party,  ought 
not  to  suffer.  The  Marine  Board  was  the 
accredited  organ  of  the  government,  and 
the  convenience  of  mankind  and  the  credit 
of  the  government  required  that  the  con- 
tract with  the  Marine  Board  should  be  en- 
forced, and  the  plaintiff  should  not  be  com- 
pelled to  pay  freight  for  the  cotton — Sm»th*i 
Commercial  Law^  p.  104. 

Mr.  Siuari^  Mr.  Wigram^  and  Mr,  Lloyd^ 
contended,  for  the  company,  that  in  the 
letter  written  by  the  secretary  of  the  Grovem- 
meat  Board  to  the  Marine  Board,  it  was 
expressly  stated  that  freight  must  be  paid 


by  the  plaintiff,  and  they  had  never  given 
the  Marine  Board  any  authority  to  dispense 
with  this  stipulation ;  that  the  plaintiff  might 
have  his  remedy  against  the  Marine  Board 
if  they  had  exceeded  their  authority,  but 
the  plaintiff  must  fulfil  the  precise  terms 
of  the  bond;  that  the  plaintiff  knew  the 
Marine  Board  had  no  power  to  act  without 
the  sanction  of  the  Government  Board ;  and 
that  the  Government  Board  were  at  liberty 
to  repudiate  any  contract  entered  into  with- 
out Uieir  authority — Smout  v.  Ilbery{l), 

The  Vice  Chancellor. — This  case  ap- 
pears to  me  to  be  a  very  remarkable  one. 
I  have  read  the  whole  of  the  papers  firom 
beginning  to  end,  including  every  word  of 
the  depositions  that  have  been  taken  in 
England,  and  at  Canton,  and  at  Madras, 
and  it  seems  to  roe,  in  the  first  place,  as  far 
aa  the  conduct  of  the  East  India  Company 
is  concerned,  that  it  could  not  well  do 
otherwise  than  it  has  done,  because,  as  I 
collect  from  these  papers,  there  was  a  state- 
ment of  the  case  in  a  general  way  before 
what  are  called  the  commissioners,— that 
means  before  the  Board  of  Control,  as  I 
understand  it, — and  they  thought  the  East 
India  Company  ought  to  take  the  opinion  of 
the  Court  on  the  subject,  and  to  act  according 
to  the  mere  rights  of  the  parties.  Unless 
there  is  an  equity  to  displace  the  legal  right 
which  the  bond  has  given  to  the  East  India 
Company,  it  is  a  plidn  case»  and  the  East 
India  Company's  right  must  prevail;  but 
it  appears  to  me  that  the  case  does  in  efibct 
depend  on  the  circumstances  of  the  letters 
which  passed  between  Capt.  Smith  and  the 
secretaries,  Mr.  Chamier  and  Mr.  Under- 
wood. Now,  with  respect  to  those  letters, 
the  very  first  is  a  letter  addressed  by  Capt. 
Smith,  on  the  arrival  of  his  ship  at  Madras, 
in  the  month  of  July  1832,  to  the  chief 
secretary  of  the  government  of  Fort  St. 
George :— "  Sir,  I  have  the  honour  to 
acquaint  you,  for  the  information  of  the 
Honourable  the  Governor  in  Council,  of  the 
arrival  of  the  Hon.  Company's  ship  London^ 
under  my  command,  from  England,  the 
27th  of  March  last;"  and  that  is  signed  by 
Capt.  Smith;   and  to  that  letter,  on  the 

(1)  10  Mee.  &  Well.  1 ;  s.  c.  12  Lsir  J.  Rep. 
(n.s.)  Ezeb.  S57. 
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in  order  to  effectuate  it,  will  convert  so  much 
of  the  testator's  estate  as  is  of  a  perishable 
nature  into  investments  of  a  permanent 
character;  and  a  general  residuary  clause  is 
not  the  less  general  because  it  may  contain 
an  enumeration  of  some  of  the  particulars 
of  which  the  residue  may  consist ;  but  that 
where,  upon  the  whole  will,  the  testator 
appears  to  have  intended  the  tenant  for  life 
to  enjoy  the  property  in  specie,  there,  as 
the  Lord  Chancellor  said  in  Pickering  v. 
Pickering  (2),  though  it  would  not  be, 
strictly  speaking,  a  specific  bequest,  it  is 
specific  to  this  extent,  that  the  tenant  for 
life  will  be  entitled  to  enjoy  it  in  specie. 
When  I  first  came  into  the  profession,  the 
rule  that  requires  conversion  was  so  far  con- 
sidered settled,  that  few  cases  raising  the 
question  came  before  the  Court.  It  was 
considered  that  the  rule  must  prevail,  un- 
less there  was  a  direction  in  the  will  inevit- 
ably pointing  to  enjoyment  in  specie.  In 
the  reported  cases  from  the  case  of  Howe 
▼.  Lord  Dartmouth  (3),  decided  by  Lord 
Eldon  in  1802,  down  to  a  decision  at  the 
Rolls  of  Sir  John  Leach,  Collins  v.  Collins 
(4),  the  cases  upon  this  subject  are  extremely 
rare;  but  in  that  case  Sir  John  Leach  at 
last  pronounced  a  decision  which  encou- 
n^ed  tenants  for  life  to  struggle  against  the 
rule  ;  and  since  that  time  no  class  of  cases 
has  come  more  frequently  before  the  Court, 
and  expressions  in  the  wills  of  testators 
plainly  equivocal  have  been  held  sufficient 
to  prevent  the  application  of  the  rule.  The 
questions  on  which  the  decisions  have  turned 
now  make  it  difficult  to  see  on  which  party 
the  onus  lies  to  make  out  his  claim :  the 
remainder-man  to  support  the  case  of  con- 
version, or  the  tenant  for  life  to  support 
enjoyment  in  specie.  If,  in  the  present 
case,  there  had  been  a  bequest  of  all  the 
government  stock,  of  which  the  testator 
died  possessed,  to  the  widow  for  life  with 
remainders  over,  I  apprehend  the  Court 
would  not  have  required  conversion  of  the 
property.  But  in  this  case,  the  testator 
directs  his  general  residue,  except  govern- 
ment stocks,  of  which  he  should  die  pos- 
sessed, to  be  converted  into  government 
stocks,  funds  and  securities,  and  then  the 

(2)  4  Myl.  &  Cr.  289 ;  8.  e.  8  Law  J.  Rep.  (n.8.) 
Chanc.  336. 

(3)  7  Ves.  137. 

(4)  2  Myl.  &  K.  703. 


income  of  the  same  stocks,  diat  is,  the 
income  of  all  the  government  stocks,  funds, 
and  securities,  is  to  be  applied  in  the  manner 
mentioned.  It  is  on  the  terms  of  the  resi- 
duary gift  that  my  decision  proceeds.  The 
fund  thus  constituted  is,  in  truth,  the  tes- 
tator's residuary  estate.  The  gift  is  not  in 
the  form  of  a  residuary  gift,  with  particulars 
enumerated.  The  question  is,  whether  the 
addition  to  the  government  stock  of  which 
he  should  die  possessed,  of  that  directed  to 
be  purchased  with  the  proceeds  of  his  other 
estate,  will  give  to  the  former  a  convertible 
character,  which  it  would  not  have  had 
standing  alone.  I  am  of  opinion  that, 
according  to  modern  decisions,  the  Court 
would  not  direct  the  long  annuities  to  be 
converted. 


WHITE  V.  BRI6G8. 


V.C.        ^ 

1847. 
June  29. 

L.C. 
Nov.  13. 

1848. 
Jan.  29. 

Will— Construction— ''Family'' —Settle- 
ment. 

A  iestaJtoT  gave  to  his  mfe  the  use  of  all 
his  property,  both  real  and  personal ;  and 
after  her  death  his  nephew  was  to  be  con- 
sidered as  heir  to  all  his  property  not  other- 
wise disposed  of;  but  he  directed  that  such 
property  should  be  secured,  by  his  executors, 
for  the  benefit  of  his  family : — Held,  thai 
the  nephew  was  entitled  to  a  life  estate  only ; 
that  his  wife  was  not  entitled  to  any  interest 
in  the  property;  and  that  the  real  estate 
was  to  be  settled  after  the  death  of  the 
nephew  upon  his  first  and  other  sons  succes- 
sively in  tail  male,  with  remainder  to  his 
daughters  as  tenants  in  common  in  fee ;  and 
that  the  personal  estate  was  to  be  divided, 
on  the  death  of  the  nephew,  among  all  his 
children  as  joint  tenants  who  should  attain 
the  age  of  twenty-one  or  marry,  and  if  they 
should  all  die  under  that  age  and  unmarried 
(if  daughters)  or  without  issue  (if  sons) 
then  to  the  nephew  absolutely- 

John  White,  by  his  will,  gave  to  his  wife 
the  full  and  entire  use,  for  her  life,  of  all 
his  property  of  every  description,  both  real 
and  personal.   The  testator  then  continued, 
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aothority  of  government  for  accepting  your 
offer  for  the  purchase  of  the  cotton  now  in 
store,  at  the  rates  proposed  by  you.     The 
cotton  will  be  enabaled*' — that  seems  to 
imply  that  it  will  be  put  on  board  the  ship— 
"and  delivered  to  you;  it  will  occupy  a 
portion  of  the  Hon.  Company's  three-fifths; 
and  you  will  be  required  to  pay  for  it  in 
China,  in  the  same  manner  as  if  you  had 
received  it  as  the  two-fifths  of  the  company's 
cargo  laden  on  the  vessel."     It  certainly 
does  rather  seem  to  defy  the  human  under* 
standing  what  was  plainly  meant  by  Mr. 
Underwood  in  that  last  expression,  '*  You 
will  be  required  to  pay  for  it  in  China,  in 
the  same  manner  as  if  you  had  received  it 
as  the  two-fifths  of  the  company's  cargo."  It 
is  therefore  evident,  I  think,  that  Mr.  Under* 
wood  had  not  a  very  clear  notion  of  what  he 
was  about  when  he  wrote  the  latter  part  of 
that  sentence.    "  You  will  be  permitted  to 
occupy  the  two- fifths  of  the  tonnage  of  the 
ship  usually  allowed  to  commanders,  pro* 
vided  you  enter  into  a  sufiicient  agreement 
to  pay  such  freight  as  the  Honourable  Court 
may  see  fit  to  determine."     Upon  that,  of 
course,    nothing    turns.     **As  you    have 
intimated  that  you  do  not  intend  to  occupy 
the  remainder  of  the  Hon.  Company's  cargo, 
three-fifths,  it  will  be  sold  to  the  highest 
bidder."     And  then  there  is  some  further 
sentence  about  the  detention  of  a  book, 
which  the  captain  kept,  and  upon  which 
nothing    turns.     Then    it    appears   Capt. 
Smith,  in  the  most  explicit  manner,  stated 
to  Mr.  Underwood,  the  secretary,  that  he 
would  not  have  carried  on  the  transaction  if 
he  had  to  pay  any  freight  for  the  cotton 
which  he  was  to  purchase  at  Madras  from 
the  company.     It  appears  that  there  was  a 
bond,  which  is  said  to  be  in  the  common 
form ;  but  it  certainly  is  the  strangest  instru- 
ment, by  way  of  a  bond  in  the  common 
form,  that  well  can  be  imagined,  and  that 
bond  was  prepared  under  Uie  direction  of 
Mr.  Underwood,  and  was  transmitted  to 
Capt.  Smith  for  his  execution,  and  simul- 
taneously with  it  the  letter  of  the  3rd  of 
August  was  written,  which  I  will  now  read. 
This  letter  is,  like  all  the  rest,  dated  Madras, 
Marine  Board  Office,  Commercial  Commit- 
tee, and  signed  by  Mr.  Underwood  as  secre- 
tary. And  he  says,"  Sir, — I  have  the  honour, 
by  order  of  the  Commercial  Committee,  to 


transmit  to  you  a  copy  of  a  bond,  which 
you  will  be  required  to  sign.  A  clause  has 
been  introduced  by  order  of  government, 
binding  yourself  and  ofiicers  of  your  ship 
to  pay  such  freight  for  the  portion  of  the 
Hon.  Company's  ship  London,  as  they 
may  occupy  in  private  trade  as  the  Hon. 
Court  may  see  fit  to  determine."  That 
relates  to  the  usual  custom  which  prevailed, 
of  allowing  the  captain  and  the  officers  to 
have  the  two-fifths,  of  which  two-fifths  it 
seems  the  captain  had  102  tons  for  himself. 
Then  the  next  sentence  is,  "  You  will  be 
allowed  the  usual  privilege  tonnage,  and 
no  freight  will  be  charged  on  the  cotton 
purchased  by  you  from  the  government, 
as  it  will  be  laden  in  a  portion  of  the  Hon. 
Company's  three-fifths,  nearly  the  whole 
of  which  is  unoccupied.  In  consequence  of 
the  reinforcements  for  Malacca  being  coun- 
termanded, the  straw  and  grain,  mentioned 
in  my  communication  of  the  1st  inst.,  will 
not  be  shipped ;  and  you  will  therefore  be 
pleased  to  hold  yourself  in  readiness  to  put 
to  sea  to-morrow  evening,  after  which  date 
the  charge  of  demurrage  will  devolve  upon 
you." 

Now,  that  is  the  whole  of  the  transaction, 
and  it  is  observable  with  respect  to  the 
letters  of  Mr.  Chamier  and  the  letters  of 
Mr.  Underwood,  that  they  respectively  bear 
upon  the  face  of  them  the  appearance  of 
being  written  by  the  secretaries  of  the  re- 
spective bodies  to  which  those  gentlemen 
were  secretaries  ;•  and  I  mention  it  because 
it  shews  there  was,  as  far  as  the  correspon- 
dence is  concerned,  one  character  given  to 
all  the  letters,  that  is,  each  letter  appeared 
to  come  from  the  particular  board  or  body 
of  which  the  writer  was  the  secretary ;  and 
it  is  but  reasonable  that  Capt.  Smith  should 
treat  letters  that  were  addressed  to  him  as 
coming  from  the  body  when  they  bear  upon 
the  face  of  them  the  signature  of  the  secre- 
tary of  the  body  named  on  the  head  of  the 
letter;  and  I  mention  Mr.  Chamier 's  letter 
in  particular,  because  it  shews  that  there 
was  one  uniform  method  adopted  by  the 
secretaries  of  the  different  boards  in  fram- 
ing their  letters,  that  is,  they  stated  the 
office  for  which  they  wrote,  either  the  go- 
venior  in  council,  or  the  Marine  Board 
and  Commercial  Committee,  and  subscribed 
themselves  as  secretaries.     Now,  it  is  ob- 
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same  day,  Mr.  Chamier,  who  signed  himself 
ehief  secretary,  and  dates  his  letter  from 
Fort  St.  George,  on  the  5th  of  July 
1832,  says,  "Sir,  I  am  directed  hy  the 
Right  Hon.  the  Governor  in  Council  to 
acknowledge  the  receipt  of  your  letter 
of  this  date :  and  to  transmit  for  your 
information  the  annexed  copy  of  one  to  the 
Marine  Board  and  Commercial  Committee, 
under  this  date.  You  will  be  pleased  to 
place  yourself  under  the  orders  of  the 
Marine  Board  and  Commercial  Committee." 
Then  it  appears  that  a  letter  was  written 
on  the  7th  of  July  by  the  plaintiff  to 
the  Marine  Board,  and  a  letter  was  also 
written  on  the  9th  of  July  by  Mr.  Under- 
wood, as  the  secretary  of  tibe  Marine  Board 
and  Commercial  Committee,  in  which  he 
states  that  they  have  transmitted  to  the 
plaintiff  samples  of  certain  cotton  which 
belong  to  the  company,  and  whkh  it  appears 
Capt.  Smith  had  some  intention  of  pur- 
chasing ;  and  by  this  letter  of  the  9th  of 
July  Mr.  Underwood,  stating  himself  to  be 
the  secretary  of  the  Marine  Board  and  the 
Commercial  Committee,  states  that  the  sam- 
ples had  been  transmitted,  and  that  the 
Marine  Board  declined  to  value  the  same, 
and  requested  Capt.  Smith  to  value  them. 
Capt.  Smith  writes  a  latter  on  the  10th  of 
July,  which  is  addressed  to  Mr.  Under- 
wood, in  which  he  says  in  answer  to  the 
letter  of  the  9th,  that  he  had  viewed  the 
several  samples  X,  Y,  and  Z,  and  had  fixed 
certain  prices  upon  them .  Then  it  appears  on 
the  same  9th  of  July  Mr.  Underwood  wrote 
a  letter  to  the  chief  secretary  of  the  govern- 
ment, and  in  that  letter  he  makes  allusion 
to  a  great  number  of  things  besides  the  offer 
of  Capt.  Smith ;  but  he  says  in  the  second 
paragraph,  '*  Capt.  Smith  has  addressed  the 
committee  under  date  of  the  7th  inst.,  re- 
questing to  know  upon  what  terms  we  can 
grant  him  the  two-fifths  of  the  company's 
cotton,  to  be  laden  on  board  the  vessel 
under  his  command,  and  understanding  that 
the  cotton,  the  property  of  government,  and 
now  in  store,  is  small  and  bad  in  quality, 
he  has  offered  to  purchase  the  whole  quan- 
tity at  a  valuation."  Then  he  goes  on  with 
a  further  statement,  and  he  says  in  the  sixth 
paragraph,  *'  The  committee  do  not  antici- 
pate being  able  to  sell  the  cai^o  here  for  a 
sum  anything  equal  to  what  Capt.  Smith 


has  offered  for  it,  and  they  beg  leave  to 
recommend  to  government  that  he  may  be 
permitted  to  receive  the  cotton  at  the  prices 
named."  And  then  in  the  tenth  paragraph 
he  says,  **  Under  these  circumstances,  the 
only  alternative  which  presents  itself  to  the 
committee  is  to  permit  Capt.  Smith  to 
occupy  the  tonnage,  or  such  part  as  he  may 
please,  intimating  to  him  that  he  will  be 
subject  to  the  payment  of  such  freight  as 
the  Honourable  Court  may  see  fit  to  de- 
termine. Upon  this  point  the  committee 
solicit  the  instruction  of  government." 
Then  Mr.  Chamier,  who  was  the  secretary 
of  the  Supreme  Council,  wrote  a  letter  of 
the  1 3th  of  July,  and  that  is  directed  to  the 
president  and  members  of  the  Marine  Board 
and  Commercial  Committee,  and  he  says, 
"  I  am  directed  to  acknowledge  the  receipt 
of  your  secretary's  letter,  dated  the  10th 
inst,  No.  182,  and  to  acquaint  you,  that 
the  Right  Hon.  the  Grovemor  in  Council 
has  been  pleased  to  authorize  the  accept- 
ance of  the  offers  of  Capt.  Smith,  of  the 
Hon.  Company's  ship  London^  for  the  pur- 
chase of  the  company's  cotton  agreeably  to 
your  recommendation,  and  approves  of  your 
proposal,  under  the  circumstances  stated,  of 
permitting  him  to  occupy  the  tonnage  of 
the  ship,  or  such  portions  of  it  as  he  may 
please,  holding  himself  subject  to  the  pay> 
ment  of  such  freight  as  the  Hon.  Court 
shall  see  fit  to  demand,  for  which  he  must 
be  required  to  enter  into  a  sufficient  agree- 
ment." Then  there  are  two  other  pars- 
graphs,  which  do  not  particularly  relate  to 
the  question  before  me ;  and  it  appears  that 
the  letter  was  communicated  by  Mr.  Under- 
wood to  Capt.  Smith,  and  that  Capt.  Smith 
objected  to  having  .to  pay  any  freight  for 
the  cotton  which  he  was  to  purchase  from 
the  company,  and  which  was  to  be  carried 
to  Canton  by  him  in  the  London,  and  there 
disposed  of  by  hi m.  And  it  appears  besides, 
as  I  understand  from  the  evidence  of  verbal 
communications,  there  was  also  this  letter 
written  on  the  16th  of  July,  which  was 
addressed  from  the  Madras  Marine  Board 
and  Commercial  Committee  to  the  com- 
mander of  the  Hon.  Company's  ship  London; 
"  Sir, — ^With  reference  to  your  letter  of  the 
10th  inst.,  I  have  the  honour  by  order  of 
the  Marine  Board  and  Commercial  Com- 
mittee, to  state  that  they  have  received  the 
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aothority  of  government  for  accepting  your 
offer  for  the  purchase  of  the  cotton  now  in 
store,  at  the  rates  proposed  by  you.  The 
cotton  will  be  embaled*' — that  seems  to 
imply  that  it  will  be  put  on  board  the  ship— 
''and  delivered  to  you;  it  will  occupy  a 
portion  of  the  Hon.  Company's  three-fifths; 
and  you  will  be  required  to  pay  for  it  in 
China,  in  the  same  manner  as  if  you  had 
received  it  as  the  two-fifths  of  the  company's 
cargo  laden  on  the  vessel.''  It  certainly 
does  rather  seem  to  defy  the  human  under- 
standing what  was  plainly  meant  by  Mr. 
Underwood  in  that  last  expression,  "You 
vnll  be  required  to  pay  for  it  in  China,  in 
the  same  manner  as  if  you  had  received  it 
as  the  two-fifths  of  the  company's  cargo."  It 
is  therefore  evident,  I  think,  that  Mr.  Under- 
wood had  not  a  very  clear  notion  of  what  he 
was  about  when  he  wrote  the  latter  part  of 
that  sentence.  "  You  will  be  permitted  to 
occupy  the  two>fifths  of  the  tonnage  of  the 
hhip  usually  allowed  to  commanders,  pro- 
vided you  enter  into  a  sufiicient  agreement 
lo  pay  such  freight  as  the  Honourable  Court 
may  see  fit  to  determine."  Upon  that,  of 
course,  nothing  turns.  "As  you  have 
intimated  that  you  do  not  intend  to  occupy 
the  remainder  of  the  Hon.  Company's  cargo, 
three-fifths,  it  will  be  sold  to  the  highest 
ladder."  And  then  there  is  some  further 
sentence  about  the  detention  of  a  book, 
which  the  captain  kept,  and  upon  which 
nothing  turns.  Then  it  appears  Capt. 
Smith,  in  the  most  explicit  manner,  stated 
to  Mr.  Underwood,  the  secretary,  that  he 
would  not  have  carried  on  the  transaction  if 
he  had  to  pay  any  freight  for  the  cotton 
which  he  was  to  purchase  at  Madras  from 
the  company.  It  appears  that  there  was  a 
bond,  which  is  said  to  be  in  the  common 
form ;  but  it  certainly  is  the  strangest  instru- 
ment, by  way  of  a  bond  in  the  common 
form,  that  well  can  be  imagined,  and  that 
bond  was  prepared  under  the  direction  of 
Mr.  Underwood,  and  was  .transmitted  to 
Capt.  Smith  for  his  execution,  and  simul- 
taneously with  it  the  letter  of  the  Srd  of 
Au^st  was  written,  which  I  will  now  read. 
This  letter  is,  like  all  the  rest,  dated  Madras, 
Marine  Board  Office,  Commercial  Commit- 
tee, and  signed  by  Mr.  Underwood  as  secre- 
tary. And  he  says,"  Sir, — I  have  the  honour, 
by  order  of  the  Commercial  Committee,  to 


transmit  to  you  a  copy  of  a  bond,  which 
you  will  be  required  to  sign.  A  clause  has 
been  introduced  by  order  of  government, 
binding  yourself  and  ofiicers  of  your  ship 
to  pay  such  freight  for  the  portion  of  the 
Hon.  Company's  ship  Londorif  as  they 
may  occupy  in  private  trade  as  the  Hon. 
Court  may  see  fit  to  determine."  That 
relates  to  the  usual  custom  which  prevailed, 
of  allowing  the  captain  and  the  officers  to 
have  the  two-fifths,  of  which  two-fifths  it 
seems  the  captain  had  102  tons  for  himself. 
Then  the  next  sentence  is,  "  You  will  be 
allowed  the  usual  privilege  tonnage,  and 
no  freight  will  be  charged  on  the  cotton 
purchased  by  you  from  the  government, 
as  it  will  be  laden  in  a  portion  of  the  Hon. 
Company's  three-fifths,  nearly  the  whole 
of  which  is  unoccupied.  In  consequence  of 
the  reinforcements  for  Malacca  being  coun- 
termanded, the  straw  and  grain,  mentioned 
in  my  communication  of  the  1st  inst.,  will 
not  be  shipped ;  and  you  will  therefore  be 
pleased  to  hold  yourself  in  readiness  to  put 
to  sea  to-morrow  evening,  after  which  date 
the  charge  of  demurrage  will  devolve  upon 
you." 

Now,  that  is  the  whole  of  the  transaction, 
and  it  is  observable  with  respect  to  the 
letters  of  Mr.  Chamier  and  the  letters  of 
Mr.  Underwood,  that  they  respectively  bear 
upon  the  face  of  them  the  appearance  of 
being  written  by  the  secretaries  of  the  re- 
spective bodies  to  which  those  gentlemen 
were  secretaries  ^  and  I  mention  it  because 
it  shews  there  was,  as  far  as  the  correspon- 
dence is  concerned,  one  character  given  to 
all  the  letters,  that  is,  each  letter  appeared 
to  come  from  the  particular  board  or  body 
of  which  the  writer  was  the  secretary ;  and 
it  is  but  reasonable  that  Capt.  Smith  should 
treat  letters  that  were  addressed  to  him  as 
coming  from  the  body  when  they  bear  upon 
the  face  of  them  the  signature  of  the  secre- 
tary of  the  body  named  on  the  head  of  the 
letter;  and  I  mention  Mr.  Chamier 's  letter 
in  particular,  because  it  shews  that  there 
was  one  uniform  method  adopted  by  the 
secretaries  of  the  different  boards  in  fram- 
ing their  letters,  that  is,  they  stated  the 
office  for  which  they  wrote,  either  the  go- 
vernor in  council,  or  the  Marine  Board 
and  Commercial  Committee,  and  subscribed 
themselves  as  secretaries.     Now,  it  is  ob- 
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titled  to  a  sum  of  money,  and  suggested  that 
the  same  should  be  settled  to  her  separate 
use,  in  which  she  acquiesced,  in  the  belief 
and  under  the  full  impression  that  the  effect 
thereof  would  not  be  to  place  the  said  sum 
out  of  her  controul  and  disposition,  but  that, 
on  the  contrary,  the  effect  of  such  settle- 
ment would  be  to  place  the  same  sum  out 
of  the  controul  and  disposition  of  J.  A. 
Page,  her  then  intended  husband,  and  to 
leave  the  same  subject  to  her  absolute  con- 
troul and  disposition,  notwithstanding  her 
ooTertnre,  and  as  if  she  had  remained  sole 
and  unmarried ;  that  C.  M.  Page  executed 
such  settlement  under  the  full  impression  that 
her  stated  yiews  were  thereby  carried  out,  and 
that  but  for  such  belief  and  impression  she 
would  not  have  assented  to  or  executed  such 
settlement ;  but  that  as  to  such  belief  and 
impression  of  the  defendant  C.  M.  Page  in 
that  his  report  mentioned,  no  evidence  had 
been  laid  before  him  other  than  her  own 
affidavit ;  that  at  the  time  of  the  execution 
of  the  indenture  of  settlement  some  conver- 
sation took  place  as  to  inserting  in  such 
indenture  a  power  to  advance  to  her  intended 
husband  a  sum  of  500/.,  and  that  she  was 
induced    to    acquiesce  in    the   settlement 
standing  as  already  engrossed  from  the  be- 
lief that  she  was  at  liberty  at  any  time  to 
dispense  with  the  settlement ;  that  a  few  days 
after  the  execution  of  the  indenture  of  settle- 
ment, and  before  her  marriage,  CM.  Page 
learned  for  the  first  time,  in  the  course  of  a 
casual  conversation  with  her  said  then  in- 
tended husband,  that  the  effect  of  the  inden- 
ture of  settlement  was  to  place  the  controul 
and  disposition  of  the  principal  money  out  of 
her  power  from  the  time  of  her  marriage,  and 
to  deprive  her  of  the  power  of  assigning  or 
disposing  of  the  same,  or  anticipating  the 
payment  of  the  yearly  interest  thereof,  and 
that  on  being  so  informed  she  expressed 
her  surprise  at  the  information  so  commu- 
nicated to  her,  and  at  once  expressed  her 
determination  that  she  would  not  have  it  so, 
and  declared  that  she  would  not  be  married 
at  all  under  such  circumstances  as  to  have 
the  money  so  taken  out  of  the  power  both 
of  herself  and  her  said  intended  husband 
(the  last  aforesiud  findings  being  founded 
upon  the  afiidavit  of  J.  A.  Page  and  C.  M. 
Page);  that  the  object  which  C.  M.  Page 
had  in  view  was  to  purchase  furniture  if 
isary  (she  and  her  said  intended  husband 


being  both  unprovided  therewith),  or  other- 
wise to  keep  the  money  under  her  own 
controul ;  that  immediately  after  the  above- 
mentioned  circumstances  had  occurred,  J. 
A.  Page  went,  at  the  wish  and  with  the 
knowledge  of  C.  M.  Page,  to  consult  the 
defendant  W.  Beamont,  and  he  and  J.  A. 
Page  went  together  to  Liverpool,  and  con- 
sulted Messrs.  Christian  &  Jones,  the  soli- 
citors, who  had  prepared  the  indenture  of 
settlement,  and  who,  after  consulting  their 
counsel,  promised  to  prepare  a  deed  of 
revocation  thereof,  but  on  or  about  the  26th 
of  March  1844,  a  letter  was  received  from 
them,  stating  that  it  could  not  be  done,  as 
G.  Dobell  was  determined  to  sign  no  new 
deed;  that  immediately  thereupon,  at  the 
wish  and  with  the  knowledge  of  his  said 
intended  wife,  J.  A.  Page  instructed  Messrs. 
Wagstaff,  Son,  &  Marsh,  solicitors,  to  whom 
the  point  had  been  previously  mentioned 
by  J.  A.  Page  and  C.  M.  Page,  to  prepare 
a  deed  of  revocation  of  the  indenture  of 
settlement,  which  was  accordingly  done  by 
the  said  Messrs.  Wagstaff,  Son,  &  Marsh, 
and  executed  by  C.  M.  Page  on  the  day 
preceding  her  marriage  with  the  said  plaintiff 
J.  A.  Page,  and  which  is  the  deed  of  revo- 
cation of  the  27th  of  March  1844;  that 
under  the  circumstances  above  mentioned 
the  deed  of  revocation  was  prepared,  made, 
and  executed  by  and  at  the  suggestion,  wish, 
and  determination  of  C.  M.  Page,  and  in 
order  to  set  aside  the  indenture  of  settle- 
ment, the  legal  effect  of  which  (as  she  stated 
by  her  afiUdavit)  had  been  wholly  mistaken 
by  her;  that  such  deed  of  revocation  was 
prepared,  made,  and  executed  as  the  free 
and  voluntary  act  of  C.  M.  Page ;  and  as 
far  as  he  was  able  to  find  upon  the  evidence 
before  him,  without  persuasion,  request,  or 
influence  of  or  by  J.  A.  Page,  her  then 
intended  husband,  other  than  as  therein 
appeared ;  that  the  defendant  CM.  Page 
upon  one  occasion  told  the  defendant,  G. 
Dobell  or  his  wife  that  she,  C  M.  Page, 
wished  her  fortune  to  be  settled  on  herself, 
and  that  such  occasion  was  during  a  conver- 
sation with  G.  Dobell,  when,  in  answer  to 
an  objection  made  by  him  to  her  being 
married  then  to  J.  A.  Page,  and  that  he 
was  wanting  her  money,  she  said  they  could 
have  no  further  objection  on  the  ground 
which  they  brought  forward,  since  she  would 
have  her  money  settled  on  herself;    that 


202 


COURTS  OF  CHANCERY: 


respecting  the  destination  of  the  money 
settled  in  the  event  of  there  not  being  any 
issue  of  the  marriage ;  but  it  was  ultimately 
decided  that  it  should  belong  to  the  sur- 
vivor, whoever  it  might  be  (the  question 
having  been,  whether  in  the  event  of  J.  A. 
Page  being  the  survivor,  the  money  should 
go  to  him,  or  revert  to  the  family  of  C.  M. 
Page),  and  there  was  no  other  point  on 
which  there  was  any  difference  of  opinion. 
That  when  the  defendant  G.  Dobell  heard 
it  was  the  wish  of  CM.  Page  to  revoke 
the  settlement,  and  that  he  might  be  asked 
to  execute  a  fresh  transfer  of  the  mortgage, 
and  that  it  was  a  very  doubtful  question 
whether  the  settlement  could  be  revoked, 
and  that  his  transferring  the  mortgage  over 
again  might  involve  him  in  a  personal 
responsibility  with  parties  who  might  derive 
interests  at  a  future  period  under  the  settle* 
ment,  he  declined  to  do  anything  in  contra- 
vention of  it,  and  refused  to  sign  any  fresh 
deeds  with  that  object ;  that  about  the  end 
of  February,  or  beginning  of  March  1844, 
G.  Dobell,  C.  M.  Page,  and  J.  A.  Page 
called  at  the  ofBce  of  the  said  Henry  Chris- 
tian, and  a  conversation  took  place  on  the 
subject  of  a  marriage  settlement,  which  J. 
A.  Page  and  C.  M.  Page  wished  to  be  pre- 
pared previous  to  their  marriage,  and  the 
said  H.  Christian  took  down  the  instructions 
in  writing,  which  were,  that  C.  M.  Page 
was  to  be  entitled  to  the  income  of  the 
money  during  the  joint  lives  of  herself  and 
her  intended  husband,  with  remainder  (as 
to  the  income)  to  the  survivor  for  his  or  her 
life,  and  after  the  survivor's  death  the  money 
was  to  be  in  trust  for  the  issue  of  the  mar- 
riage, and  if  no  issue,  the  survivor  was  to 
Uke  the  principal  sum  absolutely,  and  that 
the  settlement  was  prepared  in  accordance 
with  those  instructions,  and  a  copy  in  draft 
was  sent  to  the  defendant  W.  Beamont,  who 
was  a  solicitor,  who  returned  it  in  a  day  or 
two,  stating  that  he  considered  it  a  very 
proper  settlement,  and  that  it  was  also  sub- 
mitted to  J.  A.  Page  for  his  approval,  who 
approved  of  it  after  submitting  it  to  a  friend ; 
it  was  then  engrossed  for  execution,  and  a 
day  was  fixed  for  C.  M.  Page,  J.  A.  Page, 
and  the  defendant,  £.  Home,  one  of  Uie 
trustees,  to  attend  at  the  ofiice  of  the  said 
H.  Christian  to  sign  it,  and  they  aoconi* 
ingly  attended  on  the  14th  of  Mareb-ll 
and  the  settlement  was  pi 


amined  by  J.  A.  Page,  who  then  for  the 
first  time  inquired  whether  there  was  any 
power  given  to  the  trustees  to  advance 
money  to  him,  for  the  purpose  of  purchasing 
furniture,  upon  which  H.  Christian  told 
him  there  was  not — no  such  power  having 
been  contemplated,  and  no  instructions  given 
to  that  effect  And  J.  A.  Page  then  in- 
quired whether  such  a  power  could  not  be 
inserted  then,  and  the  said  H.  Christian 
informed  him  that  it  could,  but  that  the 
settlement  would  require  to  be  altered 
accordingly  and  re-engrossed;  and  J.  A. 
Page  then  remarked  that  as  that  was  the 
case,  the  settlement  had  better  remain  as  it 
was  drawn,  and  accordingly  J.  A.  Page,  C.  M. 
Page,  and  E.  Home  all  signed  the  settle- 
ment in  the  presence  of  H.  Christian ;  that 
some  days  subsequent  to  this,  J.  A.  Page, 
accompanied  by  the  defendant  W.  Beamont, 
the  other  trustee,  called  at  the  ofiice  of  the 
said  H.  Christian,  and  a  conversation  en- 
sued as  to  the  ability  of  C.  M.  Page  to 
revoke  the  settlement,  which  the  defendant, 
W.  Beamont,  thought  she  could  do,  as  the 
tmst  was  for  her  until  her  marriage,  and 
therefore  he  thought  she  could  do  away 
with  it,  but  H.  Christian  being  of  opinion 
that  it  was  very  doubtful  whether  the  settle- 
ment could  be  revoked,  it  was  proposed 
that  W.  Beamont  and  H.  Christian  should 
see  Mr.  D,  a  conveyancer,  on  the  subject, 
and  take  his  opinion  thereon,  and  W.  Bea- 
mont and  H.  Christian  accordingly  did  ao^ 
and  mentioned  the  point  to  Mr.  D.  verbally, 
and  he  stated  that  in  his  opinion  the  deed 
was  a  revocable  instrament;  that  on  the 
return  of  H.  Christian  to  his  office,  he  was 
asked  whether  he  would  prepare  a  deed  of 
revocation  of  the  settlement,  and  he  pro- 
mised to  consider  of  it,  and  after  consider- 
ing of  it  and  still  inclining  to  the  opinion 
that  the  point  was  very  doubtful,  and  after 
seeing  the  defendant  G.  Dobell  (who  would 
have  to  sign  another  deed  if  the  settlement 
was  revoked),  and  informing  him  of  his, 
the  said  H.  Christian's,  opinion,  and  the 
defendant  G.  Dobell  having  declined  there- 
fore to  sign  another  deed  if  the  settlement 
was  revoked,  the  said  H.  Christian  wrote  a 
letter  to  J.  A.  Page,  and  informed  him  that 
the  defendant  G.  Dobell  would  not  sign 
ddeed ;  that  J.  A.  Page  previously 
ixation  of  the  marriage  was 
**  ^  being  absolutely  en- 
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titled  to  a  sum  of  money,  and  suggested  that 
the  same  should  be  settled  to  her  separate 
use,  in  which  she  acquiesced,  in  the  belief 
and  under  the  full  impression  that  the  effect 
thereof  would  not  be  to  place  the  said  sum 
out  of  her  eontroul  and  disposition,  but  that, 
on  the  contrary,  the  effect  of  such  settle- 
ment would  be  to  place  the  same  sum  out 
of  the  eontroul  and  disposition  of  J.  A. 
Page,  her  then  intended  husband,  and  to 
leave  the  same  subject  to  her  absolute  eon- 
troul and  disposition,  notwithstanding  her 
ooTertnre,  and  as  if  she  had  remained  sole 
and  unmarried ;  that  C.  M.  Page  executed 
such  settlement  under  the  full  impression  that 
her  stated  yiews  were  thereby  carried  out,  and 
that  but  for  such  belief  and  impression  she 
would  not  have  assented  to  or  executed  such 
settlement ;  but  that  as  to  such  belief  and 
impression  of  the  defendant  CM.  Page  in 
that  his  report  mentioned,  no  evidence  had 
been  laid  before  him  other  than  her  own 
affidavit ;  that  at  the  time  of  the  execution 
of  the  indenture  of  settlement  some  conver- 
sation took  place  as  to  inserting  in  such 
indenture  a  power  to  advance  to  her  intended 
husband  a  sum  of  500/.,  and  that  she  was 
induced    to    acquiesce  in    the   settlement 
standing  as  alreiudy  engrossed  from  the  be- 
lief that  she  was  at  liberty  at  any  time  to 
dispense  with  the  settlement ;  that  a  few  days 
after  the  execution  of  the  indenture  of  settle- 
ment, and  before  her  marriage,  CM.  Page 
learned  for  the  first  time,  in  the  course  of  a 
casual  conversation  with  her  said  then  in- 
tended husband,  that  the  effect  of  the  inden- 
ture of  settlement  was  to  place  the  eontroul 
and  disposition  of  the  principal  money  out  of 
her  power  from  the  time  of  her  marriage,  and 
to  deprive  her  of  the  power  of  assigning  or 
disposing  of  the  same,  or  anticipating  the 
payment  of  the  yearly  interest  thereof,  and 
that  on  being  so  informed  she  expressed 
her  surprise  at  the  information  so  commu- 
nicated to  her,  and  at  once  expressed  her 
determination  that  she  would  not  have  it  so, 
and  declared  that  she  would  not  be  married 
at  all  under  such  circumstances  as  to  have 
the  money  so  taken  out  of  the  power  both 
of  herself  and  her  said  intended  husband 
(the  last  aforesaid  findings  being  founded 
upon  the  affidavit  of  J.  A.  Page  and  C  M. 
Page);  that  the  object  which  CM.  Page 
had  in  view  was  to  purchase  furniture  if 
necessary  (she  and  her  said  intended  husband 


being  both  unprovided  therewith),  or  other- 
wise to  keep  the  money  under  her  own 
eontroul ;  that  immediately  after  the  above- 
mentioned  circumstances  had  occurred,  J. 
A.  Page  went,  at  the  wish  and  with  the 
knowledge  of  C  M.  Page,  to  consult  the 
defendant  W.  Beamont,  and  he  and  J.  A. 
Page  went  together  to  Liverpool,  and  con- 
sulted Messrs.  Christian  &  Jones,  the  soli- 
citors, who  had  prepared  the  indenture  of 
settlement,  and  who,  after  consulting  their 
counsel,  promised    to  prepare  a  deed   of 
revocation  thereof,  but  on  or  about  the  26th 
of  March  1844,  a  letter  was  received  from 
them,  stating  that  it  could  not  be  done,  as 
6.  Dobell  was  determined  to  sign  no  new 
deed;  that  immediately  thereupon,  at  the 
wish  and  with  the  knowledge  of  his  said 
intended  wife,  J.  A.  Page  instructed  Messrs. 
Wagstaff,  Son,  &  Marsh,  solicitors,  to  whom 
the  point  had  been  previously  mentioned 
by  J.  A.  Page  and  CM.  Page,  to  prepare 
a  deed  of  revocation  of  the  indenture  of 
settlement,  which  was  accordingly  done  by 
the  said  Messrs.  Wagstaff,  Son,  &  Marsh, 
and  executed  by  CM.  Page  on  the  day 
preceding  her  marriage  with  the  said  plaintiff 
J.  A.  Page,  and  which  is  the  deed  of  revo- 
cation of  the  27th  of  March  1844;  that 
under  the  circumstances  above  mentioned 
the  deed  of  revocation  was  prepared,  made, 
and  executed  by  and  at  the  suggestion,  wish, 
and  determination  of  C  M.  Page,  and  in 
order  to  set  aside  the  indenture  of  settle- 
ment, the  legal  effect  of  which  (as  she  stated 
by  her  affidavit)  had  been  wholly  mistaken 
by  her;  that  such  deed  of  revocation  was 
prepared,  made,  and  executed  as  the  free 
and  voluntary  act  of  C  M.  Page;  and  as 
far  as  he  was  able  to  find  upon  the  evidence 
before  him,  without  persuasion,  request,  or 
influence  of  or  by  J.  A.  Page,  her  then 
intended  husband,   other  than  as  therein 
appeared ;  that  the  defendant  C  M.  Page 
upon  one  occasion  told  the  defendant,  G. 
Dobell  or  his  wife  that  she,  CM.  Page, 
wished  her  fortune  to  be  settled  on  herself, 
and  that  such  occasion  was  during  a  conver- 
sation with  6.  Dobell,  when,  in  answer  to 
an  objection  made   by  him  to  her  being 
married  then  to  J.  A.  Page,  and  that  he 
was  wanting  her  money,  she  said  they  could 
have  no  further  objection  on  the  ground 
which  they  brought  forward,  since  she  would 
have  her  money  settled  on  herself;    that 
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CM.  Page  was  not  at  the  time  the  inden- 
ture of  settlement  was  executed,  nor  at  any 
time  theretofore,  aware  that  the  effect  of  the 
indenture  of  settlement  would  be  to  divest 
herself  of  the  controul  over  her  property 
intended  to  be  thereby  settled ;  and  that  the 
deed  of  revocation  was  executed  under  the 
circumstances  thereinbefore  mentioned. 

Mr,  RoupeUf  for  the  plaintiffs,  contendedi 
that  there  was  nothing  in  the  present  case 
to  shew  that  undue  influence  bad  been 
exercised  previously  to  the  marriage,  on 
the  part  of  the  plaintiff  Page,  towi^s  his 
intended  wife,  and  that  in  reality  the  act  of 
revocation  was  the  determination  of  Mrs. 
Page  herself,  with  a  view  to  secure  the 
purchase  of  certain  furniture,  which  was 
considered  necessary  for  their  personal  com- 
fort ;  that  the  right  to  revoke  the  trusts  was 
expressly  provided  for  by  the  indenture  of 
settlement,  inasmuch  as  the  property  was 
thereby  expressly  limited  in  trust  for  Mrs. 
Page  absolutely,  untU  the  intended  mar- 
riage should  have  been  solemnized,  and 
thereby  Mrs.  Page,  until  the  marriage  upon 
the  terms  agreed  upon  was  actually  solem- 
nized, was  in  the  situation  of  a  feme  sole, 
and  those  terms  having  been  varied,  the 
event  never  occurred  tibat  took  away  the 
absolute  interest  of  Mrs.  Page. 

Mr,  Blundell^  for  the  defendant  C.  M. 
Page. 

Mr.  Hodgnon  and  Mr,  RemhaWf  for 
the  trustees  of  the  settlement.-— The  deed 
of  revocation  might  have  been  valid  if  the 
indenture  of  settlement  had  contained  a 
power  of  appointment  in  favour  of  the 
lady  preceding  all  the  other  limitations. 
Courts  of  equity  have  in  certain  cases,  where 
proper  grounds  have  been  shewn,  permitted 
marriage  articles  to  be  varied  before  mar- 
riage, but  they  have  not  exceeded  that.  In 
the  present  case  the  property  of  the  lady 
was  assigned  to  trustees  on  certain  trusts  to 
arise  on  the  marriage  taking  place,  whereby 
the  indenture  of  settlement  became  irrevo- 
oable,  all  contingency  being  done  away  with 
by  the  act  of  marriage  between  the  parties. 
It  does  not  appear  irom  the  affidavits  before 
the  Master,  that  tie  defendant  Dobell  was, 
before  the  marriage,  informed  of  anything 
more  than  the  intention  of  the  parties  to 
revoke  the  indenture  of  settlement*  The 
deed  of  revocation  is  quite  silent  as  to  the 


motives  of  the  parties  executing  the  same, 
and  the  same  mamage  is  contemplated  by 
both  deeds.  No  mistaken  impresnon  is 
recited  by  the  deed  of  revocation;  and  the 
present  case  has  no  analogy  to  creditors' 
deeds.  Petre  v.  Espinasse  (1)  and  BiU  r, 
Cureton(2)  were  cited  on  behalf  of  the 
plaintifis  when  the  cause  was  originally 
heard;  but  those  were  cases  of  voluntary 
deeds,  whereas  in  the  present  case  the  con- 
sideration is  a  ''marriage  intended  to  be 
shortly  solemnised."  The  influence  in  the 
present  case  of  the  plaintiff  Page  over  his 
then  intended  wife,  was  a  kind  of  fssoination, 
which  naturally  arose  from  the  situation  of 
the  parties,  the  lady  not  being  a  free  agent 
at  the  date  of  the  execution  of  the  deed  of 
revocation. 

Mr.  RoupeUf  in  reply,  contended  that  the 
assent  of  Mr.  Dobell  to  the  deed  of  revoca- 
tion was  quite  unnecessary  to  give  validity 
to  the  deed  of  revocation,  as  tibe  lady  was 
then  of  age,  and  that  nothing  less  than  fraud 
or  gross  impropriety  of  conduct  in  the  par-* 
ties  could  affect  the  deed  of  revocation,  and 
nothing  of  that  nature  was  put  forward 
on  the  part  of  the  defendant  Dobell.  The 
following  cases  were  also  dted  or  referred  to 
in  the  course  of  the  argument  :— 

Lopan  V.  Bell^  1  Com.  B.  Rep.  872  ; 
s.  c.  14  Law  J.  Rep.  (n.s.)  C.P.  276. 
BonghUm  v.  Sandilandsy  S  Taunt.  842. 
Robinson  v.  Dtekenson^  8  Rnss.  899 ;  a.  c. 

7  Law  J.  Rep.  Chanc.  70. 
Huguenin  v.  Baseletf,  14  Yes.  278. 
Pureellr.  M'Namara,  Ibid.  91. 
Smith  V.   Warde,  15  Sim.  A0;  s.c.  15 

Law  J.  Rep.  (n.s.)  Chanc.  105. 
Hill  V.  Gomme,  1  Beav.  640 ;  s.  c.  8 

Law  J.  Rep.  (n.b.)  Chanc.  850. 
Edwards  v.  Jones^  1  Myl.  ft  Or.  226 ; 
s.  c.  6  Law  J.  Rep.  (v.s.)  Chanc.  104. 
Flower  v.  Marten,  2  Myl.  ft  Cr.  459. 
Dillon  V.  Coppin,  4  Myl.  ft  Cr.  647 ; 
s.  e.  9  Law  J.  Rep.  (n.s.)  Chanc.  67. 
Datenp^rt  v.  Bishopp,  2  Y.  ft  Coll.  C.C. 
451 ;  s.  c.   12  Law  J,  Rep.  (n.b.) 
Chanc.  492. 
Woodcock  V.  MonthUm,  1  Coll.  278. 
Colyear  v.  the  Countess  of  Mulgrate,  2 
Keen,  81 ;  s.  c.  8  Law  J.  Rep.  (K.ft.) 
Chanc.  8S5. 


(1)  2M7I&  K.  496. 


98. 


(2)  Ibid.  503 ;  s.  c.  4  Law  J.  Rep.  (ha,)  Cbsnc 


HILARY  TERM,  1848. 


205 


CoUhuon  y.  Patiriek,  2  Keen,  128 ;  8«  c. 

7  Law  J.  Rep.  (v^.)  Ghane.  88. 
JBtaittm  V.  Beaitan^  12  Sim.  281. 
Semrle  v.  Zatp,  15  Ibid.  95 ;  8.  c.  15 

Law  J.  Rep.  (n.s.)  Chane.  187. 
Jtgtrtft  ▼.  Jtgwyt^  Or.  ft  Ph.  138. 
Fmriucue  v.  Bamett,  8  Mvl.  ft  K.  86 ; 

8.  c«  8  Law  J.  Rep.  (n.s.)  Chanel 06. 

The  Maitbr  of  thb  Rolls,  after  stating 
that  the  case  was  one  prtmtf  •Mtj^resfteiMf, 
and  of  great  difficulty,  and  in  which  his 
dedaion  most  be  doublful,  and  that  he  would 
not  then  have  decided  it  if  he  had  thought 
he  could  on  farther  consideration  have 
airived  at  a  difierent  conclusion  from  that 
which  he  had  come  to,  and  referring  to  the 
indenture  of  settlement  and  deed  of  revo- 
cation, proceeded  as  follows :— The  plaintiff 
was  a  student  in  Dublin  University,  and 
his  object  was  to  take  holy  orders,  and 
while  tutor  in  a  private  family  he  became 
acquainted  with  the  lady,  who  was  absolutely 
entitled  to  a  sum  of  1,500/.,  which  was  in 
the  hands  of  the  defendant  Dobell,  who  had 
been  her  guardian  and  was  the  executor  of 
her  fiither's  will.  He  had  had  the  manage- 
ment of  the  young  lady's  fortune  and  edu- 
cation, and  notwithstanding  she  had  attained 
twenty-one,  that  sort  of  relationship  re- 
mained which  made  it  proper  that  he  should 
be  consulted  by  the  lady  on  so  important  a 
step  in  her  life  as  marriage.  The  defendant 
Mrs.  Page  applied  to  Mr.  Dobell  on  the 
subject  <^  the  marriage,  but  he  did  not  con<* 
aider  it  would  be  an  advantageous  one.  He 
inquired  into  the  means  of  Mr.  Page,  and 
did  not  appear  to  be  satis6ed  therewith. 
Mr.  Dobell  then  conversed  with  the  lady 
on  the  subject  of  the  intended  marriage,  and 
she  thought  there  could  not  be  any  objection 
thereto,  as  Mr.  Page  wished  to  have  her 
fortune  settled  on  herself  (8),  and  in  this 
wish  the  young  lady  acquiesced.  It  being 
thus  determined  by  the  young  lady  that  her 
property  should  be  settled  for  her  own 
separate  use,  the  parties  gave  instructions  for 
the  preparation  of  the  settlement,  and  every- 

(3)  It  appeared  from  the  sflldsvlu  before  the 
Master,  and  which,  it  was  agreed  between  the  par- 
tiea  ahould  be  ooosidered  as  beiog  before  the 
Coort,  althoagh  no  ezeeptionB  had  been  taken 
to  the  report,  Uiat  the  plaintiff  J.  A.  Page  had  on 
mewertl  ooeaaiona  before  the  execution  of  the  aettle- 
ment  stated  to  the  defendant  Dobell  that  he  wished 
tbe  lady's  fortune  to  be  settled  upon  herself. 


thing  was  agreed  on  except  the  ultimata 
limitation,  which  it  was  afterwards  amnged 
should  be  in  favour  of  the  survivor  of  the 
husband  and  wife.  The  trustees  were  ap- 
pointed, the  draft  settlement  was  prepared 
in  accOTdance  with  the  instructions  and 
submitted  to  Mr.  Page,  who  approved  of  it 
after  submitting  it  to  a  friend.  Every  care 
was  taken  of  the  parties.  This  was  not  all, 
for  after  the  psrties  had  met  to  execute  the 
settlement,  Mr.  Page  inquired  of  the  soli- 
citor if  there  was  any  power  contained  in 
the  settlement  to  advance  any  of  the  trust 
fund  to  enable  him  to  purchase  ftuniture ; 
the  solicitor  informed  him,  by  way  of  answer, 
that  the  settlement  contained  no  such  power, 
and  that  if  any  such  power  was  neoesssryi 
the  settlement  must  be  altered  and  r^- 
engrossed,  upon  which  Mr.  Page  remarked 
that  as  that  was  the  case,  the  deed  had 
better  remain  as  drawn.  There  could  not, 
therefore,  be  any  doubt  but  that  Mr.  Page 
knew  and  approved  of  the  whole  of  the 
settlement.  The  marriage  did  not  take 
place  then,  but  after  a  few  days  a  change 
came  over  the  spirit  of  Mr«  Page,  and  he 
inquired  of  the  solicitor  if  the  settlement 
could  not  be  revoked  bv  the  lady?  He 
was  told  this  was  doubtful.  The  scheme  of 
revoking  the  settlement  was  communicated 
to  Mr.  Dobell,  and  he  declined  executing 
any  other  deed  if  the  indenture  was  revoked. 
Whether  it  was  told  him  before  the  marriage 
that  the  deed  of  revocation  had  been  exe- 
cuted did  not  appear,  but  it  would  seem 
that  he  was  not  so  informed,  as  a  letter  was 
written  to  him  after  the  execution  of  the 
deed  of  revocation  stating  that  fsct.  There 
was  no  interruption  of  the  marriage  of  the 
parties  in  any  way,  but  it  was  always 
intended  to  be  shortly  solemnized  both  at  the 
date  of  the  settlement  and  of  the  deed  of 
revocation.  The  question  is,  whether  the 
transaction  here  is  such  as  to  justify  this 
Court,  with  its  equitable  jurisdiction,  in 
sustaining  the  deed  of  revocation  of  the 
trusts  of  the  settlement.  It  was  argued  at 
the  bar,  that  this  Court  would  look  at  the 
legal  right  alone ;  but  I  cannot  concur  in 
that  doctrine,  and  so  it  was  considered  in 
the  case  of  RobinB&n  v.  DiekwMom^  by  Lord 
Lyndhurst  It  was  justly  said  the  contraet 
could  not  be  broken  off  violently.  The  con- 
sideration was  marriage,  which  took  eflfect. 
Whether  the  parties   would  or  not  ever 
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marry  was  in  suspense.  A  marriage  with 
another  person  would  put  an  end  to  the 
contract,  and  there  might  have  heen  a 
release  of  the  contract  express  or  implied. 
The  parties  here  thought  that  there  was 
a  complete  contract.  The  parties  had  a 
right  to  hreak  off  the  contract  of  marriage, 
and  to  revoke  the  deed  of  settlement  if  they 
chose  to  do  so,  or  to  call  on  the  trustees  to 
execute  other  deeds ;  they  might  have 
entered  into  a  new  contract,  or  made  another 
contract  giving  the  hushand  the  whole 
interest  in  the  fund;  but  I  find  nothing 
of  that  kind  has  been  done  in  this  case. 
The  contract  also  might  have  been  broken 
off  by  one  of  the  parties,  and  so  have  given 
the  other  party  a  right  to  an  action  for 
damages.  It  was  impossible  for  the  Court 
to  say  what  the  influence  was  which  a  man 
had  over  a  woman  whose  consent  to  mar- 
riage he  had  obtained;  but  the  husband 
had  executed  a  mortgage,  and  the  Master 
had  said  that  no  undue  influence  had  been 
used,  but  the  Court  could  only  look  at  the 
circumstances  and  situation  of  the  parties 
in  such  cases  as  the  present.  The  influence 
of  the  husband  might  be  excessive  either 
by  soothing  or  violence.  The  Court  ^ould 
not  say,  that  the  lady  might  not  have  done 
this,  if  she  had  acted  independently  of  her 
intended  husband,  upon  a  consultation  with 
her  friends.  Mr.  Page  had  consulted  Mr. 
Dobell  in  the  light  of  the  lady's  next  friend, 
if  not  of  her  guardian.  In  the  first  instance 
he  had  dealt  with  him,  and  his  Lordship 
did  not  consider  it  was  competent  after- 
wards for  him  to  deal  with  the  lady  alone. 
It  was,  however,  not  without  great  doubt 
that  his  Lordship  felt  himself  compelled  to 
dismiss  the  bill  with  costs. 


L.C. 

1847. 

April  13,  14. 

1848. 

Jan.  27. 


THE  GRAND  JUNCTION  CANAL 
COMPANY  V.  DIMES. 


"  Copyholds^* — Power  to  compel  Admis- 
sion^^ Company. 

By  an  act  of  parliament^  under  which  an 
incorporated  company  had  power  to  pur^ 
chase  land  for  the  formation  of  a  canal^ 
persons  having  property  upon  the  line  of  the 
canal  were  to  convey  any  rights   title,  or 


interest  in  such  property  to  the  company, 
by  a  conveyance  in  the  form  pointed  out  by 
the  act,  A  copyhotder  in  fee  conveyed, 
under  the  act,  his  interest  in  certain  lands 
to  the  company.  Upon  the  death  of  the 
copyholder,  the  lord  of  the  fnanor  refused  to 
admit  his  heir  or  the  canal  company: — 
Held,  affirming  the  decision  of  the  Court 
below,  that  the  heir  of  the  copyholder  ought 
to  be  admitted  by  the  lord  to  the  copyhold 
premises,  and  that  such  heir,  when  admitted^ 
was  to  hold  as  trustee  for  the  company,  who 
were  to  pay  the  fines  and  fees  upon  the 
admission. 

The  particulars  of  this  case  are  fully  re- 
ported in  16  Law  J,  Rep.  (n.s.)  Chanc. 
148,  and  in  16  Law  J.  Rep,  (n.s.)  Q.B. 
107. 

The  defendant,  the  lord  of  the  manor, 
appealed  from  die  decision  of  the  Vice 
Chancellor  of  England,  and  the  case  was 
argued,  before  the  Lord  Chancellor,  by 

Mr.  Stuart  and  Mr,  Busk,  for  the  plain- 
tiffs; and 

Mr,  Bethell,  Mr,  Humphry,  Mr.  Daniel, 
and  Mr,  Smythies,  for  the  appellant. 

Mr,  O.  L,  Russell  and  Mr.  Randell 
appeared  for  other  parties. 

The  act  by  which  the  Grand  Junction 
Canal  Company  was  incorporated,  and  to 
which  the  Lord  ChanceUor  refers  in  his 
judgment,  was  the  33  Geo.  3.  c.  Ixxx.  The 
following  eases  were  cited,  in  support  of 
the  argument  that  the  company  still  poa- 
sessed  the  power  to  purchase  the  interest  of 
the  lord  of  the  manor  : — 

Thicknesse  v.  the  Lancaster  Canal  Com- 
pany, 4  Mee.  &  Wels.  472. 

Salmon  v.  Randall,  3  Myl.  &  Cr.  439 ; 
and  as  to  the  importance  of  alienation  fines, 
which,  in  this  case,  would  be  interfered  with 
if  the  company  were  allowed  to  retain  a 
beneficial  interest  in  the  copyholds — 
White  V.  Cuddon,  8  CI.  &  Fin.  706. 
Cuddenv.  Cartwright,  4  You.&  Coll.  25. 

They  also  cited — 

Lord  Harborough  v.  Shardlow,  2  Rail- 
way Cases,  253 ;  s.  c.  10  Law  J. 
Rep.  (n.s.)  Exch.  245. 

Doe  d.  Robins  v.  the  Warwick  Canal 
Company,  2  Bing.  N.C.  483, 
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WilHams  v.  Lard  Lonsdale^  3  Yes.  752. 
The  Durham  and  Sunderland  Railway 

Company  v.  Wawn^  3  Beav.  119. 
Wood  V.  Lambirth,  1  Phil.  16.      . 

Mr,  Stuart  replied. 

Jan.  27»  1848. — The  Lord  Chancellor. 
—The  appellant,  the  defendant  in  this  case, 
haying  entered  on  the  death  of  the  last 
copyhold  tenant,  Joseph  Skidmore,  claims 
to  hold  for  his  own  benefit.  The  legal  title 
has  been  established  at  law,  and  he  insists 
that  the  company,  who  are  clearly  entitled 
to  all  such  estate  and  interest  as  Joseph 
Skidmore  formerly  had  in  the  premises, 
have  no  equity  as  against  him ;  that  they 
are  not  entitled  to  be  admitted  themselves, 
being  a  corporation ;  and  that  they  are  not 
entitled  to  have  the  devisee  of  Joseph  Skid- 
more, or  his  customary  heir,  admitted  as 
trustee  for  them.  The  result  would,  there- 
fore, be,  that  instead  of  the  company  being 
entitled  to  the  premises  in  question,  under 
the  purchase  and  conveyance  authorized 
and  directed  by  the  act,  the  lord  of  the 
manor  would  become  absolutely  entitled  to 
them  for  his  own  benefit.  The  decision  at 
law  releases  me  from  the  duty  of  consider- 
ing the  construction  of  the  act  with  refer- 
ence to  the  interest  of  the  lord  of  the  manor ; 
it  having  established  that,  notwithstand- 
ing the  purchase  from  and  conveyance  by 
the  copyhold  tenant,  the  lord's  interest  at 
law  remains  untouched.  The  decree  acts 
upon  the  title,  and  assumes  such  to  be  the 
position  of  the  lord.  But  of  this  the  lord 
complains,  and  contends  that  the  effect  of 
the  act,  and  the  purchase  under  it,  ought 
not  only  not  to  prejudice  him,  but  that  they 
confer  on  him  the  great  benefit  of  convert- 
ing his  interest  at  law  into  the  actual  bene- 
ficial and  possessory  title  of  the  tenant, 
though  such  would  not  have  been  the  case 
had  Skidmore  not  sold  and  conveyed  his  pro- 
perty in  the  copyholds  to  the  company. 

On  looking  at  the  provisions  of  the  act, 
I  have,  therefore,  only  to  consider  whether 
the  company  did  not,  by  their  purchase 
from  Skidmore,  become  entitled  to  all  his 
right  and  interest  in  these- copyholds:  for 
if  they  did,  the  death  of  Skidmore  cannot 
deprive  them  of  all  estate  and  interest  in 
these  copyholds  of  inheritance.  The  land 
in  question  is  included  in  the  enumeration 


in  the  act,  as  part  of  the  lands  to  be  taken 
by  the  company.  The  copyhold  tenant  is 
the  person  described  in  section  9.  as  pos- 
sessed of  and  interested  in  those  lands,  and 
he  is  thereby  authorized  to  sell  and  convey 
to  the  company  in  the  form  prescribed  by 
the  act;  and  which  contract,  sale,  agree- 
ment, and  conveyance  of  the  premises  is  to 
be  '*  valid  and  effectual  in  law  to  all  intents 
and  purposes  whatsoever,  any  law,  statute, 
usage,  or  custom  to  the  contrary  thereof  in 
anywise  notwithstanding  :*'  upon  the  com- 
pletion of  which,  the  company  were,  by 
section  10,  to  be  at  liberty  to  enter-  upon 
the  premises,  "  and  from  thenceforth  for 
ever  to  have,  take,  and  enjoy  the  same  for 
the  uses  and  maintenance  of  their  said  canal, 
without  any  interruption  or  eviction  what- 
soever." The  act  then,  after  providing 
means  for  fixing  the  price  to  be  paid  for 
land  required  by  the  company,  in  section  25. 
enacts,  **  that  upon  payment  or  tender  of 
the  price  so  ascertained,  the  company  shall 
be  at  liberty  to  enter  upon  the  land  ;  and 
thereupon  such  land,  and  the  fee  simple 
and  inheritance  thereof,  and  all  the  estate, 
trust  and  interest  of  any  person  or  persons 
therein,  shall  from  thenceforth  be  vested  in 
and  become  the  sole  property  of  the  com- 
pany, to  and  for  the  purposes  of  this  act  for 
ever."  By  section  30.  commissioners  are 
empowered  to  settle  what  proportion  of  the 
purchase-money  shall  be  allowed  to  any 
tenant  or  other  person  who  has  a  particular 
interest  in  the  property,  for  such  interest, 
and  with  a  due  regard  to  the  rights  and 
interests  of  the  lord  or  lords,  lady  or  ladies 
of  the  manor  in  which  such  lands  are  held. 
By  section  32.  certain  privileges  are  reserv- 
ed to  lords  of  manors,  through  whose  waste 
the  canal  may  be  cat;  and  section  101. 
reserves  to  them  their  right  to  mines  under 
the  land  to  be  taken.  I  have  not  referred 
to  those  provisions  of  the  act  for  the  purpose 
of  suggesting  any  doubt  as  to  the  correct- 
ness of  the  decision  at  law  on  the  legal  title 
of  the  defendant. 

It  does  appear  to  me  impossible  to  doubt 
that  a  copyhold  tenant  was  within  the 
operation  of  the  act,  and  that  the  company 
purchasing  from  such  copyhold  tenant,  and 
taking  the  conveyance  prescribed  by  the 
act,  obtained  at  least  as  large  and  as  good 
an  estate  and  interest  in  the  land  as  the 
copyhold  tenant  had,  which  is  all  that  the 
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decree  gives  to  the  coinpany»  for  the  lord  is 
only  called  upon  to  admit  the  heir  of  the 
late  tenant  upon  payment  of  all  that  should 
be  due  to  him  for  fines  and  fees. 

It  was  said  the  company  might  have 
bought  of  the  lord,  and  acquired  the  lord's 
interest.  But  were  they  bound  to  do  so  ? 
or  rather  were  they  not  at  liberty  to  pur- 
chase the  tenant's  interest  without  deiding 
with  the  lord  ? 

Complaint  was  made  that  the  appellant 
had  been  ordered  indirectly  to  pay  the  costs 
of  the  other  defendants.  But  as  they  were 
proper  parties  to  the  cause,  and  after  dis- 
claimer could  not  have  been  dismissed  with- 
out payment  of  their  costs,  they  were,  I 
think,  properly  kept  before  the  Court. 

For  these  reasons,  I  am  of  opinion  the 
decree  is  right,  and  that  the  appeal  must  be 
dismissed,  with  costs. 


L.C. 

1847. 
May  5. 

1848. 
Jan.  29. 


MABON  V.  WAK£MAN. 


SSth  Order  of  August  1841 — Construc- 
tion— Declining  to  answer. 

In  amstruing  the  ^Bth  Order  of  August 
1841,  which  eUlaws  a  defendant  to  protect 
himself  by  answer  from  answering  any  t»- 
terrogaiary  against  which  he  might  have 
proUcted  himself  by  denmrrert  the  word 
**  demurrer"  must  be  taken  to  mean  a  de^ 
murrer  to  the  particular  interrogatory,  and 
not  a  demurrer  to  the  whole  biU ;  and  con- 
sequently  the  fact  that  a  bill  was  open  to  a 
general  demurrer  will  not  authorize  a  de^ 
fendant  to  refuse  answering  any  interroga^ 
tories. 

The  plaintiff  in  this  suit  claimed  some 
real  estate  which  was  in  the  possession  of 
the  defendant,  and  the  bill  also  alleged  that 
the  defendant  had  the  title-deeds  under 
which  the  plaintiff  claimed.  The  defendant 
set  out  certain  deeds  relating  to  his  own 
title  to  some  extent,  and  then  insisted  upon 
the  statute  made  for  the  limitation  of  actions 
and  suits  relating  to  the  real  property,  and 
claimed  the  same  benefit  thereof  as  if  he  had 
pleaded  the  same  in  bar  of  the  plaintiff's 
bill.     And  as  to  so  much  of  the  discovery 


and  relief  prayed  by  the  bill  as  was  founded 
upon  the  allegation  in  the  bill  contained, 
that  the  instrument  or  writing  whereby  the 
freehold  premises  in  the  bill  mentioned  were 
limited  to  the  plaintiff's  late  grandfather 
and  grandmother  in  tail,  was  in  the  custody 
or  power  of  the  defendant,  the  defendant 
submitted  that  the  plaintiff  was  not  entitled 
to  such  discovery  or  relief,  for  that  the  plain- 
tiff had  not  made  affidavit  that  he  had  nol 
the  alleged  instrument  or  writing  in  his  own 
custody  or  power.  And  as  to  so  much  of 
the  discovery  and  relief  prayed  by  the  bill 
as  was  not  founded  upon  the  allegation  that 
the  instrument  in  writing  was  in  die  custody 
or  power  of  the  defendant,  the  defendant 
submitted  that  the  plaintiff  had  not  by  hia 
bill  shewn  any  title  to  the  relief  thereby 
prayed,  and  the  defendant  claimed  the  same 
benefit  of  the  said  objections  as  if  he  bad 
demurred  to  the  bill  in  respect  thereof.  And 
the  defendant  submitted  that  he  might  by  de- 
murrer have  protected  himself  firom  putting 
in  any  answer  to  the  bill,  and  he  therefore 
declined  to  put  in  any  answer  thereto. 

The  plaintiff  excepted  to  the  answer  for 
insufficiency,  and  the  Master  allowed  the 
exceptions.  The  defendant  excepted  to  the 
report,  and  the  Vice  Chancellor  being  of 
opinion  that  the  bill  was,  in  feet,  d^nur- 
rable,  held  upon  that  ground  that  the  answer 
was  sufficient.  The  case  is  reported  in  15 
Law  J.  Rep,  (n.8.)  Chanc.  423. 

The  plaintiff  appealed  to  the  Lord  Chan- 
cellor. 

Mr,  Anderson  and  Mr»  Collins  appeared 
for  the  appellant. 

Mr.  RoU  and  Mr.  F.  BayUy^  for  the 
defendant. 

Jan.  29, 1848.-— The  Loao  Chamcbixor« 
— «>This  is  a  question  cm  the  construction  of 
the  38th  Order  of  August  1841  (1),  on 
which  the  Vice  Chancellors  Knight  Bruce 
and  Wigram  differ,  and  the  case  comes  before 
me  on  appeal  from  the  Vice  Chancellor  of 
England.  The  point  is,  whether  under 
that  Order  the  defendant  may  answer  pert, 
and  protect  himself  from  answering  the 
other  part,  on  the  ground  that  he  mi^t 
have  demurred  to  the  whole  bill.  Before  I 
consider  the  language  of  the  Order,  I  moat 


(1)   Ord.  Ctn.  175;    10  Law  J.  Repw   (h.s.) 
CbtfKe.414. 


HILARY  TERM,  1848. 


209 


call  to  loiod  vbat  was  preyiously  the  pra<s 
tioe  of  the  Court  as  to  defendants  desirous 
of  protecting  themselves  firom  answering 
part  of  the  hiU.  There  never  was  any 
donbt  as  to  the  practice,  that  the  defendant 
was  bound,  although  the  whole  bill  might 
have  been  demurred  to,  to  answer  every 
qaestion  which  was  not  open  to  some  par^ 
ticolar  objeetion;  but  in  what  eases  a 
defendant  could  hy  answer  avail  himself  of 
such  an  ob^etion  was  often  matter  of  dis- 
cussion. In  some  few  cases  the  objection 
was  admitted;  la  others  denied;  and  in 
others  it  was  a  matter  of  doubt  and  contro^ 
veny.  Fortmately,  I  am  not  called  upon 
to  decide  any  such  question ;  and  I  concur 
in  what  Lord  Eldon  said,  in  Ftmlder  v. 
Stmart  (2),  that  '*  it  will  be  a  very  painful 
and  difficult  duty,  wh&t  the  Court  is  called 
to  it,  to  say  which  of  the  various  and  dis- 
ctardsnt  opinions,  expressed  by  Lord  Thur- 
low.  Lord  Kenyon,  Lord  Rosslyn,  and 
Lord  Chief  Justice  Eyre,  is  right."  The 
pomt  was  one  of  great  doubt  and  difficulty. 
Another  matter  of  great  importance  is  to 
consider  the  purport  of  the  Orders  which 
immediately  precede  and  follow  this.  The 
3did  and  34th  Orders  apply  to  pleas  and 
demurrers  to  the  whole  bill ;  the  35th,  to 
pleas  to  the  whole,  or  part  of  the  bill ;  the 
36th  and  3Stfa,  to  pleas  and  demurrers  to 
parts ;  but  the  terms  of  the  Order  itself  must 
decide  the  question.  The  commencement 
of  the  Ordea-  is  confined  to  the  objection  to 
answering  part  of  the  bill :  *'  That  a  de- 
fendant shall  be  at  liberty,  by  answer,  to 
decline  answering  any  interrogatory,  or  part 
of  an  interrogatory,  from  answering  which 
he  might  have  protected  himself  by  -de- 
murrer." How  then,  under  this  Order,  can 
the  defendant  avoid  answering  an  interro« 
Jatory  which  he  was  formerly  bound  to 
answer,  if  he  answered  other  interrogatories  ? 
In  many  such  oases  he  might  have  demurred 
to  such  interrogatory ;  and  this  Order  says, 
*'  that  be  shall  be  at  liberty  so  to  decline, 
notwithstanding  he  shall  answer  other  parts 
of  the  bill,  from  which  he  might  have 
protected  himself  by  demurrer."  Pro- 
tected himself  from  what?  As  to  an- 
swering that  interrogatory :  roust  not  the 
expression  mean  a  demurrer  to  a  particular 

(S)  11  V6I.302. 
New  Ssriks,  XVII.^Chanc. 


interrogatory  ?  It  is  true  that  **  demurrer*' 
means  a  demurrer  to  the  whole  bill  as  well 
as  to  part  of  the  bill,  but  generally  it  is  found 
coupled  with  some  explanation.  If  a  party 
is  said  to  have  put  in  a  demurrer,  it  gene- 
lally  means  a  demurrer  to  the  whole  bill ; 
but  if  a  party  is  said  to  have  put  in  a 
demurrer  to  protect  himself  from  answer^ 
iiig  a  particular  interrogatory,  it  would 
generally  be  taken  to  mean  not  a  demurrer 
to  the  whole  bill,  but  a  demurrer  to  the 
particular  interrogatory.  The  latter  part  of 
the  Order  is  not  only  consistent  with  these 
observations,  but  seems  to  me  to  be  con- 
clusive :  "he  shall  be  at  liberty  so  to 
decline,  notwithstanding  he  shall  answer 
other  parts  of  the  bill,  from  which  he 
might  have  protected  himself  by  demurrer.*' 
The  case  assumed  is  an  answering  of  part 
and  declining  to  answer  other  part  of  the 
bill.  Can  ^*  demurrer"  as  here  used,  mean  a 
general  demurrer,  when  it  clearly  supposes 
an  answer  to  some  parts  of  the  bill  ?  It 
must  mean  a  demurrer  to  some  particular 
interrogatories  or  parts  only.  I  have  ob- 
served that  if  the  order  is  supposed  to  mean 
a  general  demurrer,  it  wotUd  provide  a 
remedy  where  there  was  no  difficulty.  AH 
the  rules  respecting  general  demurrers,  re« 
straining  the  time  for  filing  them,  would  be 
at  once  done  away  with,  because  up  to  the 
last  moment  for  answering,  the  defendant 
might  delay  raising  the  question  which  a 
general  demurrer  might  raise.  It  could  not 
have  been  intended  to  transfer  this  import- 
ant jurisdiction  to  the  Master ;  and  if  it  had, 
it  would  have  been  more  clearly  expressed. 
1  differ  from  Vice  Chancellor  Wigram,  and 
concur  with  the  Vice  Chancellor  Knight 
Bruce.  I  abstain  from  commenting  on  the 
cases  in  which  this  question  has  been  raised, 
except  that  as  to  that  which  Vice  Chan- 
cellor Wigram  assumes  to  have  been  my 
opinion  in  Kaye  v.  Wall  (3),  I  have  no 
recollection  of  having  ever  entertained  such 
an  opinion. 

Exceptions  overruled. 


(3)  4  Hare,  297 ;  s.  c.  14  Law  J.  Rep.  (n.8.) 
Chanc.  249. 
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Copyright — 5  ^  6  VicL  c.  45. 

The  plaintiff  obtained  an  injunction  to 
restrain  the  defendants  from  printing  and 
publishing  an  article  or  essay  as  a  separate 
or  distinct  work  or  otherwise  than  as  a  part 
of  a  work  called  the  Encyclopaedia  Metro^ 
politana.  The  plaintiff  stated  that  the  article 
was  written  solely  for  the  Encyclopaedia, 
that  no  agreement  had  been  executed  between 
him  and  the  publishers,  and  that  he  did  not 
intend  to  give  any  additional  right  beyond 
that  of  publishing  the  article  in  the  Ency^ 
clopcedia,  A  motion  to  dissolve,  on  the 
ground  that  the  plaintiff  had  parted  with 
all  his  right  in  the  article,  and  that,  in  the 
absence  of  any  agreement  to  the  contrary,  it 
was  the  custom  of  the  trade  that  articles 
furnished  to  publications  of  this  nature 
might  be  reprinted  in  a  separate  form  :— 
was  refused^  with  costs. 

This  was  a  motion  to  dissolve  an  injunc- 
tion granted  on  the  .14th  of  January,  to 
restrain  the  defendants  from  printing,  pub- 
lisliing,  and  selling  or  otherwise  disposing 
of  any  copies  of  the  article  or  essay  on  the 
life  of  Thomas  Aquinas,  as  a  separate  or 
distinct  or  independent  book  or  work,  or 
otherwise  than  as  a  part  of  a  work  entitled 
"The  Encyclopaedia  Metropolitana."  It 
appeared  by  the  bill  and  the  affidavit  of  the 
plaintiif,  in  support  of  the  injunction,  that 
in  the  year  1833  the  plaintiff,  at  the  request 
of  Messrs.  Baldwin  &  Cradock,  who  were 
then  the  proprietors  of  the  Encyclopaedia 
Metropolitana,  wrote  the  article  in  question, 
and  received  for  it  the  usual  price  paid  by 
the  proprietors  for  essays  and  articles  in- 
serted in  that  publication,  and  it  was  accord- 
ingly published  by  them  as  part  of  the 
F^ncyclopxdia ;  that  the  defendants,  the 
Messrs.  Griffin,  had  now  become  the  propri- 
etors of  the  Encyclopaedia;  that  the  article 
in  question  was  written  by  the  plaintiff 
solely  for  the  purpose  of  its  being  printed  as 
part  of  the  Encyclopaedia  ;  that  the  plaintiff 
never  assented  to  the  article  being  published 
as  a  separate  or  independent  work,  and 
never  entered  into  any  agreement  that  it 
should  be  published  otherwise  than  as  part 
of  the  Encyclopaedia.     The  bill  set  forth 


the  correspondence  wKich  had  taken  jriaoe 
between  the  plaintiff  and  the  defendants 
upon  the  subject,  in  which  the  defendants 
intimated  to  the  plaintiff  that  it  waa  their 
intention  to  publish  the  article  in  a  separate 
book  at  the  price  of  8».  6d. ;  that  the 
plaintiff  had  refused  to  sanction  the  publi- 
cation in  this  form,  but  that  the  defendants 
had  persisted  in  their  intention,  and,  con- 
sequently, the  injunction  had  been  applied 
for  and  granted  on  the  terms  above  men* 
tioned. 

The  defendants,  by  their  answer,  stated, 
that  the  article  upon  the  life  of  Thomas 
Aquinas  had  been  written  by  the  plaintiff 
for  the  Encyclopaedia,  and  had  been  paid 
for  at  the  usual  rate  at  which   payment 
was  made  to  the  authors  of  articles  in  the 
Encyclopaedia  ;   that  the    defendanta  be- 
lieved all  such  articles  were  unifoimly  com- 
posed upon  the  terms  that  the  copyright 
in  the  same  for  all  purposes  should  belong 
exclusively  to  the  publishers  and  proprie- 
tors of  the  said  Encyclopaedia,  save  and 
except  in  those  instances  in  which  special 
agreements  were  made  for  the  reservation 
to  such  authors  of  liberty  to  publish  their 
respective  articles  in  a  separate  foim  ;   and 
the  defendants  believed  that  the  ordinary 
terms  of  contract  were  adopted  between  the 
plaintiff  and  the  then  publishers,  and  that 
no  special  agreement  was  entered  into  with 
respect  to  the  reservation  of  any  right  of 
publication  to  the   plaintiff;   that  in  the 
absence  of  any  special  agreement  to  the 
contrary,  articles  contributed  to  Encyclo- 
paedias were,  according  to  the  custom  pre- 
valent in  the  trade  and  amongst  authors, 
always  understood  to  be  contributed  on  tbe 
terms  that  the  copyright  should  belong  to 
the  publishers  of  such  Encyclopaedias  for 
all  purposes;  that  the  defendants  had  be- 
come the  purchasers  of  the  Encyclopfledia 
Metropolitana  upon  the  express  understand- 
ing that  the  copyright  in  all  the  articles 
contained  therein  was  vested  in  the  vendors 
of  such  Encyclopaedia,  subject  only  to  such 
liberty  as  before  mentioned  of  separate  pub- 
lication of  th^ir  articles  by  certain  authors 
named   and   described   in    the   instrument 
under  which  the  purchase  was  completed, 
and  that  the  plaintiff's  name  was  not  amongst 
such  last-mentioned  contributors. 

Mr,  Rolt  and  Mr,  Calvert^  in  support 
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of  the  motion  to  dissolve,  contended,  that 
when  the  plaintiff  entered  into  the  contract 
to  write  the  article  for  the  Encyclopaedia^ 
he  parted  with  all  his  copyright,  and  the 
defendants  who  were  now  the  proprietors 
of  the  Encydopaadia,  had  full  right  to  pub- 
lish the  said  article  in  any  form  they  might 
dunk  fit ;  that  such  Was  the  usual  under- 
standing in  respect  of  all  articles  furnished 
to  a  woric  of  this  nature,  unless  there  was 
some  express  stipulation  to  the  contrary. 
There  had  been  many  thousand  contributors 
to  dns  work,  and  with  some  of  them  there 
had  been  an  agreement  that  they  only 
parted  with  their  copyright  for  the  purpose 
of  this  Encyclopaedia,  but  no  such  contract 
had  been  made  by  the  plaintiff;  that  the 
proprietors  of  the  Encyclopaedia  having 
aequiied  the  copyright  in  the  article,  had 
fall  right  to  publish  it  in  any  form  they 
thought  fit.  No  writing  of  any  kind  had 
passed  between  the  parties,  and  no  reserva- 
tion was  made  by  the  plaintiff  to  the  effect 
that  separate  publication  was  to  be  reserved 
to  him ;  .the  entire  copyright  was,  therefore, 
acquired  by  the  proprietors.  It  was  also 
contended  that  the  defendants  were  justified 
under  the  Copyright  Act,  5  &  6  Vict.  c.  45. 
s.  18.(1),  in  taking  the  coarse  they  had 
adopted. 

(1)  5  &  6  Vict  c  45.  t.  18,  **  Be  it  enacted,  that 
when  any  publisher  or  other  person  shall,  before  or 
at  the  time  of  the  passing  of  this  Act,  have  pro- 
jected, condacted,  and  carried  on,  or  shall  here- 
after prorjeot,  condact,  and  carry  on,  or  be  the 
proprietor  of  any  encyclopaedia,  review,  magazine, 
periodical  work,  or  work  published  in  a  series  of 
books  or  parts,  or  any  book  whatsoever,  and  shall 
have  empfoyed  or  shall  employ  any  persons  to  com- 
pose the  same,  or  any  volumes,  parts,  essays, 
arttclet,  or  portions  thereof,  for  publication,  in  or 
as  part  of  the  same,  and  such  work,  volumes,  parts, 
essays,  articles,  or  portions  shall  have  been  or 
shall  hereafter  be  composed  under  such  employ- 
ment, on  the  terms  that  the  copyright  therein  shall 
belong  to  such  proprietor,  projector,  publisher,  or 
conductor,  and  paid  for  by  such  proprietor,  pro- 
jector, publisher,  or  conductor,  the  copyright  in 
every  such  encyclopaedia,  review,  magazine,  pe- 
riodical work,  and  work  published  in  a  series  of 
books  or  parts,  and  in  every  volume,  part,  essay, 
article,  and  portion  so  composed  and  paid  for,  shall  be 
the  property  of  such  proprietor,  projector,  publisher, 
or  other  conductor,  who  shall  enjoy  the  same  rights 
as  if  he  were  the  actual  author  thereof,  and  shall  have 
rach  term  of  copyright  therein  as  is  given  to  the 
authors  of  books  h^  this  Act,  except  only  that  in  the 
case  of  essays,  articles,  or  portions  farming  part  of 
and  first  published  in  reviews,  magazines,  or  other 
periodical  works  of  a  like  nature,  after  the  term  of 


By  the  first  part  of  this  section  it  was 
enacted,  that  when  the  copyright  was  sold 
in  the  manner  therein  mentioned,  it  passed 
the  right  absolutely  and  entirely,  without 
any  exception.    There  were  these  requisites 
in  this  part  of  the  section,  for  the  purpose 
of  passing  the  copyright :  that  the  author 
should  have  been  employed  to  write  the 
article  for  the  Encyclopsedia ;  that  the  terms 
of  the  employment  should  be,  that  the  copy- 
right should  be  in  the  proprietor  or  pub- 
lisher, and  that  then  the  proprietor  should 
have  the  copyright  as  absolutely  and  entirely 
as  if  he  had  been  the  author  of  the  work. 
The  class  of  works  to  which  this  section 
referred  might  be  divided  into  two  heads, 
—-periodical  works,  and  others  which  were 
called  serials.  An  encyclopaedia  came  under 
the  latter  head,  and  the  exception  and  pro- 
viso attached  to  the  exception  in  the  latter 
part  of  the  section  applied  exclusively  to 
periodicals,  and  did  not  in  any  way  affect 
any  of  the  serial  publications  referred  to  in 
the  early  part  of  the  section.    The  intention 
of  this  was  evident,  as  there  was  a  material 
distinction  between  works   published   pe- 
riodically, and  those  of  the  nature  of  ency- 
clopaedias, which  were  intended  to  form  part 
of  the  standard  literature  of  the  country. 
Under  this  clause  it  was  clear  that  the  onus 
of  proving  a  special  contract  as  to  the  right 
of  separate  publication  lay  upon  the  author, 
and  if  no  such  contract  could  be  proved, 
then  the  publisher  would  have  a  right  to 
print  and  publish  the  articles  in  any  form 
he  should  think   fit.     The  following  case 
was  cited  upon   the   subject  of  granting 

twenty-eight  years,  from  the  first  publication  thereof 
respectively,  the  right  of  publishing  the  same  in  a 
separate  form  shall  revert  to  the  author  for  the 
remainder  of  the  term  given  by  this  Act.  Provided 
always,  that  during  the  term  of  twenty-eight  years 
the  said  proprietor,  projector,  publisher  or  conductor, 
shall  not  publish  any  such  essay,  article,  or  portion 
separately  or  singly,  without  the  consent  previously 
obtained  of  the  author  thereof,  or  his  assigns :  pro- 
vided also  that  nothing  herein  contained  shall 
altar  or  afiect  the  right  of  any  person  who  shall  have 
•  been  or  who  shall  be  so  employed,  as  aforesaid,  to 
publish  any  such  his  composition  in  a  separate 
form,  who  by  any  contract,  express  or  implied,  may 
have  reserved,  or  may  hereafter  reserve  to  himself 
such  right;  but  every  author  reserving,  retaining, 
or  having  such  right  shall  be  entitled  to  the  copy- 
right in  such  composition,  when  published  in  a 
separate  form,  according  to  this  Act,  without  pre- 
judice to  the  right  of  such  proprietor,  projector, 
publisher,  or  conductor,  as  aforesaid." 
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injuiM^cms  when  there  should  be  a  doubt  as 
to  the  title  of  the  plaintiff  —  iSiteMfW  ▼• 
Keating  (2). 

Mr.   Serjeani   Talfourd,    Mr.   Beihdl, 
and  Mr.  Fleming  appeared  for  the  plaintiff, 
and  contended  th^  the  article  upon  the  life 
of  Thomas  Aquinas  was  written  by  the 
plaintiff,  and  furnished  to  the  publishers 
expressly  for  this  "Encyckypssdia;'*  and 
they  had    no  right   whatever  to  publish 
it  in   a   separate   form.      The    Enc3rclo- 
psedia  was  originally  intended  to  form  a 
complete  explanation  of  every  branch  of 
human  understanding ;  it  was  to  make  one 
entire  whole,  and  a  portion  could  not  be 
separated  without  doing  injury  to  the  pdn- 
ciple.     It  never  was  contemplated  that  the 
thovisand  artides  contained  in  the  Encyclo- 
paedia should  be  published  in  a  thousand 
little  Ss,  Sd.  books,  so  that  the  proprietors 
might  send  oti^  this  or  that  article,  when-^ 
ever  they  supposed  a  peculiar  interest  had 
gathered  i<ound  the  name  of  any  one  of 
the  contributors.    All  that  the  defendants 
could  say  was,  that  they  paid  the  plaintiff 
for  writing  the  arncle  in  question ;  but  they 
did  not  state  that  there  was  any  express 
agreement  upon  the  subject,  but  they  stated 
their  belief  *'  that  all   such  articles  were 
uniformly  composed  on  the  terns  that  the 
copyright  in  the  same  for  all  purposes  should 
belong  exclusively  to  the  puUishers  and 
proprietors  of  the  Encyclopsedia,  save  and 
except  in  those  instances  in  which  special 
agreements  were  made  for  the  reservation 
Vi  such  authors  of  liberty  to  publish  thdc 
respective  articles  in  a  separate  form;"  and 
they  further  stated  "  that  in  the  absence  of 
any  special  agreement  to  the  contrary,  articles 
contributed  to  encyclopaedias  were,  accord- 
ing to  the  custom  prevalent  in  the  trade 
and  amongst  authors,  always  understood  to 
be  contributed  on  the  terms  that  the  copy- 
right belonged  to  the  publishers  for  all  pur- 
poses."    The  real  question,  therefore,  was* 
what  was  the  right  between  the  author  oif 
a  particular  article  and  the  person  who  re- 
ceived it. 

Previously  to  the  act  of  5  &  6  Vict 
c.  45,  the  copyright  could  only  have 
passed  by  assignment  in  writing,  attested 
by  two  witnesses :  that  was  the  law  under 

(2)  1  PhiU.  344. 


the  statute  of   Anne.      The  fdaiatiff  in 
this  case  had  made  no  mak  assignanut, 
when  he  sent  hb  tnanusoript  and  reoscved 
payment,    ft  was,  therefore,  a  mere  iicenoe 
on  his  part  to  the  pubUsbers  to  use  the 
article  in  the  particular  form  prescribed, 
if  the  publisher  had  intended  to  possess 
himself  of  the  eopyri^t,  it  wocdd  have  been 
easy  for  him  to  have  done  so :  the  slatate 
requiied  no  stamp,  but  sniply  an  agree- 
meat  in  waitings  attested  by  two  witnesses. 
Soppose  an  artide  had  been  written  naouy- 
mottsly,  as  many  of  these  were  by  persons 
desirous  merely  of  gettiag  «  living,  it  wouM 
be  a  hard  thing  upon  ssch  persons  la  case 
they  might  al^wards  fill  any  public  situa- 
tion to  have  their  articles  bronght  forwaid 
in  this  public  manner ;  surely  the  publidKr 
ought  not  to  be  allowed  to  take  euch  articles 
from  their  connected  form  and  pubitdi  these 
separately.     It  would  be  very  hard  for  a 
young  man  who  might  ia  his  youth  have 
put  fornrard  in  the  shape  ef  aa  article  in  aa 
encyidopaadia  his  early  impresnoos,  te  find 
suchaa  article  in  his  old  agetemght  before 
the  wedd  as  a  distinct  work.  Even  if «  pait 
only  -of  such  article  were  to  be  republislied^ 
the  author  could  ntft,  under  such  circum- 
stances, come  into  a  oourt  of  law  to  complain 
of  what  had  been  done. 

It  had  been  urged  that  the  plaintiff  did 
not^onsplain  of  injury  done  to  him  by  the 
publication  of  this  work :  that  was  perfectly 
true,  but  he  either  had  the  right  or  not;  and 
the  plaintiff  oot  having  parted  with  the 
copyright  sUll  had  it  in  him,  and  nefthing 
had  passed  which  could  enable  a  court  of 
equity  to  enforce  the  assignment  of  the 
copyright. 

Then,  as  to  the  statute  of  5  &  6  Vict.  c.  45^ 
that  act  was  not  intended  to  vary  the  rights 
of  authors  or  publishers  internet  but  to  give 
to  the  publishers  of  certain  works  a  remedy 
agauMt  pirates,  and  to  arm  the  pubtiaho: 
with  a  fyrmdfade  title  against  strangers; 
it  was  intended  to  interfere  as  little  aa  pos- 
sible with  any  previously  existing  rights,  bat 
to  enable  authors  and  publishers  in  futuce 
to  define  their  rights  as  between  each  oilier. 

Mr.  RoU,  in  repty,  said,  that  what  had 
been  contended  was  that  the  plaintiff  had 
intended  only  to  sapply  a  statue  for  the 
niche  in  th«  temple ;  but  it  was  clear  from 
the  plaintin  handing  over  the  article  and 
receiving  the  usual  payment  for  it,  that  he 
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intended  to  give  some  species  of  copyright ; 
bat  whatever  might  hare  been  the  intentioii 
of  the  plaintiff,  it  was  clear  that  the  pub^ 
Usher  had  aoquirsd  the  right  of  proprietor* 
ship  in  the  aitide.  No  qualification  was 
made  by  the  plaintiff  when  he  sent  his 
manuscript ;  and  the  conclusion  both  at  law 
and  in  equity  must  be  that  the  ownership 
passed  to  the  person  who  paid  for  it,  unless 
the  party  wlu>  deliteied  the  article  could 
shew  that  he  had  stiptdated  for  the  reser- 
ration  of  a  right  of  publishing  it  himself  in 
a  different  form.  This  contract  stood  upon 
the  best  of  ftU  possible  grounds,  namely, 
valuable  constdeiation  and  the  price  paid 
for  it ;  and  the  plaintiff  did  not  shew  that 
the  sum  which  was  paid  was  for  less  than 
the  entire  thing;  no  such  allegation  appeared 
upon  the  plaintiff's  case  ;  his  affidavit  stated 
that  his  intention  was  to  give  a  limited  right, 
and  that  no  contract  was  entered  into  oUier 
than  a  contract  of  a  given  kind :  the  plain- 
tiff did  not  swear  that  the  contract  was  for 
the  limited  purpose  that  was  contended  for, 
but  he  took  upon  himself  to  deny  that  there 
was  any  contract  other  than  that  which  he 
stated,  but  he  did  not  distinctly  allege  what 
that  contract  was;  at  any  rate,  upon  the 
plaintiff's  own  shewing,  there  was  this 
contract,  the  delivery  of  the  article  and  the 
payment  of  the  price;  and  it  rested  upon 
the  plaint^  to  shew  that  there  was  some 
reserved  qualified  right  to  himself.  The 
answer  of  the  defendants  set  forth  as  clearly 
as  possible  that  the  plaintiff  had  oontmcted 
to  give  the  exclusive  copyright  in  the  article. 
They  had  averred  what  the  ordinary  custom 
was,  and  beyond  that  they  had  stated  that 
in  this  particular  case  all  the  articles  were 
written  so  as  to  give  the  publishers  the 
copyright,  except  as  to  those  respecting 
which  an  express  reservation  had  been  made. 
The  next  question  would  be,  whether, 
supposing  no  l^al  title  had  been  given, 
the  eqnitaUe  titie  had  not  passed.  It 
would  have  been  very  expensive  to  have 
obtained  the  legal  title  from  all  the  numer- 
otts  ooatribntors,  but  the  publishers  had 
done  that  which  gave  them  a  right  to  come 
into  equity,  and  enforce  the  contract,  and 
that  would  eSod  the  whole  object  of  the 
defendants. 

The  VtcE  Chavcelmil — It  really  docs 
appear  to  me  that  the  subsequent  part  of  the 


proviso  in  the  act  Is  not  made  applicable  to 
the  case  of  an  encyclopaedia  at  all,  because 
I  cannot  for  the  life  of  me  understand  why 
otherwise  the  word  encyclopaedia  would  not 
be  found  along  with  those  other  words  which 
are,  as  it  appears  to  me,  studiously  selected 
from  the  group  in  a  former  sentence  in 
the  way  in  which  they  stand  around  it. 

My  opinion  in  this  case  is,  that  there  is 
nothing  to  try  at  law,  because  Dr.  Hampden 
was  the  original  composer,  and  thereby  he 
had  the  copyright  entirely,  except  so  far  as 
he  parted  with  it.  Then  he  represents  in 
his  affidavit  that  the  application  was  made 
to  him  to  write  it,  and  that  he  wrote  it  for  the 
publication,  and  he  expresses  that  in  words 
which  afterwards  follow.  He  certainly  re-> 
presents  that  he  did  not  give  any  additional 
right  beyond  the  mere  £ict  of  ^he  right  to 
publish  the  article  in  the  Encyclopaedia. 
Now,  then,  it  appears  to  me,  that  the  defen- 
dants for  some  reason  have  stated  their 
ease  in  their  answer  in  a  manner  perfectly 
novel :  instead  of  stating  they  believe  the 
&ct  that  the  contract  between  Messrs.  Bald- 
win &  Cradock  and  Dr.  Hampden  was, 
taking  the  words  of  the  18th  section,  this, 
namely,  that  the  present  Bishop,  then  Dr. 
Hampden,  was  employed  to  write  the  ar- 
ticle on  the  terms  that  the  copyright  should 
belong  to  Messrs.  Baldwin  ft  Cradock,  and 
that  it  was  paid  for  accordingly ;  they  do  not 
do  that  by  what  they  state  in  their  answer. 
I  dare  say  it  was  done  with  a  view  to  be 
scrupulously  accurate  with  respect  to  what 
they  did  represent ;  but  they  state  in  their 
answer  not  what  the  contract  was,  any  ftir- 
ther  than  as  it  is  to  be  elicited  from  these 
three  separate  paragraphs.  Now,  by  their 
answer,  they  state  they  **  believe  it  to  be 
tme  that  the  plaintiff  subsequently  and  in 
fi»t  acceded  to  sach  application  and  re- 
quest, and  that  the  plaintiff  in  or  about 
the  year  1833,  composed  or  wrote  an  article 
or  essay  on  the  Life  of  Thomas  Aquinas, 
and  forwarded  it  to  Messn.  Baldwin  8c 
Cradock,  and  that  the  said  Messrs.  Baldwin 
&  Cradock,  in  the  year  1635,  paid  to  the 
said  plaintiff  a  sum  of  money,  that  is,  a  sum 
calculated  at  the  rate  of  seven  guineas  per 
sheet  for  the  said  arcide  or  essay ;  that  the 
payment  so  made  to  the  said  plaintiff  was 
made  at  the  usual  rate  at  which  payment  was 
made  to  the  authors  of  articles  for  the  said 
Encyclopaedia,  and  that  all  such  articles 
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were,  as  the  defendants  believe,  uniformly 
composed  upon  the  terms  that  the  copy- 
right in  the  same  for  all  purposes  should 
belong  exclusively  to  the  publishers  and 
proprietors  of  the  said  Encyclopaedia,  save 
and  except  in  those  instances  in  which 
speeial  agreements  were  made  for  the  reser- 
vation to  such  authors  of  liberty  to  publish 
their  respective  articles  in  a  separate  form/* 
Now  it  says,  that  the  articles  were  composed 
on  "  the  terms."  What  is  meant  by  the 
articles  composed  on  *.*the  terms"?  What  is 
stated  by  the  statute  is  this,  that  if  the 
parties  are  employed  to  compose  them  on 
such  terms,  then  such  and  such  rights  shall 
result,  provided  there  be  a  payment.  Then 
it  goes  on  to  state,  that  "they  believe  that 
the  ordinary  terms  of  contract  were  adopted 
between  the  plaintiff  and  the  publishers  of 
the  said  Encyclopaedia,  with  respect  to  the 
reserve  of  any  right  of  publication  by 
the  plaintiff."  Now  it  must  be  observed, 
that  according  to  the  law,  the  cdpyright 
was  in  the  plaintiff,  except  so  far  as  he 
parted  with  it;  therefore  reserve  was  not 
necessary  to  constitute  a  right  in  him. 
And  then  they  say,  "  That,  in  the  absence 
of  any  speeial  agreement  to  the  contrary, 
articles  contributed  to  Encyclopaedias  are, 
according  to  the  custom  prevalent  in  the 
trade  and  amongst  authors,  always  under- 
stood to  be  contributed  on  the  terms  that 
the  copyright  belongs  to  the  publishers  of 
such  Encyclopaedia  for  all  purposes."  It 
appears  to  me,  that  that  is  a  mode  of  meeting 
the  plaintiff's  case  which,  in  effect,  does 
not  meet  it.  Instead  of  saying  simply,  as 
the  defendants  might  have  done,  that  they 
believed  that  the  contract  was  that  Dr. 
Hampden  should  write  the  article  in  ques- 
tion for  the  publishers,  and  that  he  should 
be  paid  for  it  on  the  terms  that  the  copy- 
right therefore  should  belong  to  Messrs. 
Baldwin  Sc  Cradock,  the  proprietors,  they 
use  this  circumlocutory  language  which 
seems  to  state  what  is  meant  to  be  stated, 
but  purposely  avoids  stating  that  which 
alone  would  have  any  weight  if  it  were 
stated,  and  then,  under  ^e  roundabout 
form  of  representingwhat  were  the  ordinary 
terms,  save  and  except  where  there  were 
exceptions,  and  so  managing  the  statement 
of  the  case  that,  as  it  appears  to  me,  it  would 
be  impossible,  I  will  not  say  to  take,  but 
to  try,  an  issue,  as  the  words  of  this  answer 


stand.  I  am  asked  to  say,  that  the  plain 
language  of  Dr.  Hampden's  affidavit  is  dis- 
placed ;  but  my  opinion  is,  that  it  remains  as 
it  stands,  and  that  there  is  nothing  in  the 
answer  which  at  all  controverts  the  bishop's 
case. 

Mr.  BetheU  asked  for  the  costs  of  this 
motion. 

Mr,  Roll  opposed  the  application,  and 
contended  that  the  costs  ought  to  be  re- 
served dU  the  hearing. 

The  Vice  Chancellor  said,  he  thought 
the  plaintiff  was  entitled  to  his  costs,  since 
the  defendants  had  thought  it  right  to  make 
a  shew  of  a  case,  and  had  abstained  from 
stating  the  substance. 


WiGRAM 

Feb 


M,  V.C.l 

.  15.      > 


STEPHENS  f^.  PILLEN. 

Administration  Suit — Costs. 


By  the  Master's  report,  made  in  an  ad- 
ministration suit,  the  executor  was  found  io 
be  indebted  to  the  testator*8  estate  in  a  sum 
payable  at  a  future  day: — Held,  notwith^ 
standing,  that  the  executor  was  entitied  lo 
immediate  payment  of  his  costs  of  suit. 

The  Master,  by  his  report  in  an  adminis- 
tration suit,  found  that  the  sum  of  1,600/., 
part  of  the  testator's  estate,  was  outstand- 
ing, having  been  lent  by  the  testator  to  the 
executor,  upon  a  security,  by  the  terms  of 
which  the  money  would  not  become  payable 
until  August  1849.  At  the  hearing,  upon 
further  directions,  the  executor  asked  for 
an  order  for  the  taxation  and  payment  of 
his  costs  in  the  suit. 

Mr,  RomiUy,  for  the  plaintiff,  submitted 
that  the  payment  of  the  executor's  costs  of 
suit  should  be  postponed  until  the  debt  due 
from  him  to  the  estate  became  pa3rable; 
and  that  then  the  amount  of  such  costs 
should  be  set  off  against  his  debt. 

Mr,  Lewin,  for  the  executor,  contended 
thaty  in  the  absence  of  any  evidence  of 
insolvency,  or  danger  of  the  debt  being  lost, 
the  executor  was  entitled  to  immediate 
payment  of  his  costs. 

WiGRAM,  V.C.  was  of  opinion  that,  in 
the  absence  of  any  such  evidence,  ttie  exe- 
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cutor  was  entitled  to  payment  of  his  costs ; 
observing  that  such  costs  were  in  the  nature 
of  a  remuneration  for  the  duties  which,  by 
his  office  of  executor,  were  thrown  upon 

hiiQ. 


V 
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.C.      f 

I.  18.  I 


Ex  parte  craven,  in  re  the 

CHELTENHAM      AND       GREAT 
WESTERN  RAILWAY  COMPANY. 


Railway  Company — Petition  for  Invest- 
ment  of  Money  in  Land — Reference  as  to 

Title. 

Upon  peiition  that  a  sum  of  1 ,200/.,  paid 
bjf  a  railway  company^  for  the  purchase  of 
land,  miyht  be  applied  in  part  payment  of 
2,800/.,  for  another  estate,  which  estate  was 
to  be  mortgaged  as  a  security  for  the  re* 
mainder  of  the  purchase-money,  the  Court 
refused  the  petition,  on  the  ground  that  the 
trustees  of  the  fund  were  npt  authorized  in 
laying  out  the  money  in  the  purchase  of  an 
equity  of  redemption.  The  petitioner  subse^ 
quently  propoud  to  make  up  the  necessary 
amount  for  the  purchase  out  of  his  own 
pocket,  and  prayed  that  the  estate  might  be 
conveyed  wiOwut  a  reference.  The  Court 
refused  to  make  the  order  without  a  refe~ 
rence  to  the  Master  to  approve  of  the  title. 

This  was  the  petition  of  Richard  Keppel 
Craven  and  Lord  Craven,  and  it  stated  that 
under  the  will  of  the  late  Lord  Craven, 
dated  the  9th  of  December  1785,  the  peti- 
tioner, Richard  Keppel  Craven,  was  tenant 
for  life  of  an  estate  in  Gloucestershire,  with 
remainder  to  his  children  in  strict  settle- 
ment, remainder  to  the  present  Lord  Craven ; 
that  the  said  property  had  been  purchased 
by  the  Cheltenham  and  Great  Western 
Railway  Company,  for  the  sum  of  1,200/., 
which  sum  had  been  paid  into  court  under 
the  act  of  parliament,  and  invested  in  con- 
suls ;  that  the  petitioners  were  desirous  of 
purchasing  an  adjoining  estate  for  2,800/., 
and  of  applying  the  said  sum  of  1,200/.  in 
part  payment  of  the  purchase-money,  and 
that  a  Mr.  Charles  Goodwin  had  been 
applied  to  by  the  petitioners  to  advance  on 
mortgage,  at  5/.  per  cent.,  on  the  estate 
agreed  to  be  purchased,  whatever  further 
sum  might  be  necessary  to  make  up  the 
said  sum  of  2,800/. ;  that  a  mortgage  deed 
had  been  prepared  fbr  the  purpose .  of  con- 


veying the  said  estate  to  Goodwin,  subject 
to  redemption  upon  payment  of  the  mqney 
so  advanced.  The  petition  prayed,  that  the 
fund  in  court  might  be  sold  out,  and  the 
proceeds  thereof  paid  to  the  petitioner,  R. 
Keppel  Craven,  upon  his  undertaking  to 
apply  the  same  in  the  manner  proposed,  or 
that  the  said  money  might  be  paid  to  the 
vendor  of  the  estate,  upon  his  executing  a 
conveyance  to  the  uses  of  the  w&l  of  the 
late  Lord  Craven,  subject  to  the  proposed 
mortgage  in  fee  to  the  said  Charles  Good- 
win for  the  money  to  be  advanced  by  him. 

Mr.  Wickens  appeared  in  support  of  the 
petition ;  and — 

Mr.  Bevir  for  the  railway  company. 

The  Vice  Chancellor  said,  the  objection 
to  this  petition  was,  that  in  effect  it  proposed 
to  invest  the  money  in  court  in  the  purchase 
of  an  equity  of  redemption,  an  investment 
which  trustees  were  not  justified  in  making: 
he  should  therefore  refuse  the  petition. 

The  petition  was  subsequently  amended, 
stating  that  Mr.  Craven  would,  out  of  his 
own  monies,  make  up  the  necessary  amount 
for  the  proposed  purchase,  without  entering 
into  any  mortgage  of  the  estate ;  and  it 
prayed  that  the  estate  might  be  conveyed 
to  the  uses  of  the  will. 

Mr.  fVickens,  in  support  of  the  petition, 
asked  that  the  money  might  be  paid  over 
to  Mr.  Craven  upon  his  undertaking,  with- 
out a  reference  to  the  Master,  and  said,  that 
this  course  had  been  adopted  by  another 
branch  of  the  Court. 

The  Vice  Chancellor  refused  to  make 
the  order  in  this  form,  and  ordered  a  refer- 
ence to  the  Master  to  approve  of  the  title. 


.} 


RUDOE  V,  WINNALL. 


M.R. 

March  25,  28 

Wardof  Court — Marriage — Settlement — 
Second  Marriage — Issue — Reference. 

Upon  a  reference  to  the  Master  respecting 
a  proposed  marriage  with  a  ward  of  court, 
whose  fortune  consisted  of  a  sum  o/ 2,000/., 
invested  in  the  mortgage  of  an  estate,  the 
Master  approved  of  the  terms  of  a  settlement 
whereby  it  was  proposed  to  assign  the  2,000/. 
to  trustees,  in  trust  for  the  intended  wife  for 
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life  for  her  separate  t»£y  vUhout  power  of 
anticipation,  and  after  her  decease  in  trust 
for  the  husband  for  his  life,  or  until  bank' 
ruptcy  or  insolvency,  and  afterwards  in  tnui 
for  such  of  the  children  of  the  intended  mar- 
riage as  the  intended  husband  and  wife  should 
appoint,  and  in  default  of  appointment  then 
equally  amongst  all  the  children. 

The  ^faster  of  the  Rolls  varied  the  pro^ 
posed  terms  of  the  intended  settlement,  by 
giving  the  intended  wife  a  power  to  appoint 
any  part,  not  exceeding  one-half  part  of  the 
principal  of  the  trust  money,  in  favour  of  the 
issue  of  any  subsequent  marriage  of  the  in* 
tended  wife. 

By  an  order,  dated  the  26th  of  February 
1848,  made  on  the  petition  of  A.  K.  Taylor, 
it  was  referred  to  the  Master,  to  whom  the 
cause  stood  referred,  to  consider  whether 
the  proposed  marriage  between  the  petitioner 
and  the  defendant  Louisa  Barrett  would  be 
a  fit  and  proper  marriage  for  Louisa  Barrett; 
and  if  the  Master  should  find  that  it  was  a 
fit  and  proper  marriage,  it  was  ordered  that 
the  petitioner,  or  any  party  interested,  should 
be  at  liberty  to  lay  proposals  before  the 
Master  for  a  settlement  to  be  made  upon 
such  marriage. 

By  an  order  of  subsequent  date,  Walter 
Pitt  and  Elizabeth  his  wife  were  appointed 
the  guardians  of  Louisa  Barrett  during  her 
minority. 

The  Master,  by  his  report,  dated  the  23rd 
of  March  1848,  found  (amongst  other  things) 
that  the  fortune  of  Louisa  Barrett  consisted 
of  a  legacy  of  2,0001,,  given  to  her  by  James 
Barrett  deceased,  the  testator  in  the  plead* 
ings  mentioned,  on  her  attaining  twenty^ne 
years  or  day  of  marriage,  with  power  for  the 
trustees  of  the  testator's  will  to  apply  any 
sum  not  exceeding  42.  per  cent,  per  annum 
on  the  legacy  towards  her  maintenance  and 
education  until  the  legacy  should  become 
payable,  and  that  she  was  contingently  in- 
terested in  or  entitled  to  a  sum  of  4,000/. 
under  the  same  will  in  the  event  of  James 
Barrett,  her  brother  (then  of  the  age  of  thir- 
teen years)  dying  under  twenty-one  years 
of  age. 

The  Master  reported  favourably  as  to  the 
circumstances,  connexion,  and  character  of 
the  petitioner,  and  that  the  intended  mar- 
riage was  a  fit  and  proper  one.  He  then 
approved  of  the  following  terms,  which  had 


been  laid  before  him,  for  a  settlement  to  be 
made  upon  the  intended  maniage,  viz.  that 
the  petitioner  should,  by  indenture  of  settle- 
ment to  be  made  between  the  petitioner 
Louisa  Barrett  and  her  guardians  and  two 
trustees  to  be  named,  covenant  that  he  would, 
by  indenture  to  be  executed  upon  the  mar- 
riage, assign  the  sum  of  2,0001.  and  all 
interest  to  accrue  due  thereon,  and  all  monies 
she  might  become  entitled  to  in  case  of  her 
brother's   death  under    twenty-one  ^ears, 
to  trustees,  upon  trust,  for  them  to  receive 
and  apply  the  dividends  and  interest  thereof 
to  and  for  Louisa  Barrett  for  her  life  for  her 
separate  use,  without  power  of  anticipation ; 
and  after  the  decease  of  the  petitioner,  in 
case  Louisa  Barrett  should  survive  him, 
upon  trust,  to  permit  her  and  her  assigns  to 
receive  the  interest  and  dividends  for  her 
life  for  her  absolvte  uae :  but  after  the  decease 
of  Louisa  Barrett,  in  case  her  intended  hus- 
band should  survive  her,  then  to  permit  him 
to  receive  the  interest  and  dividends  lor  bis 
life,  or  until  bankruptcy  or  insolvency;  and 
after  the  determination  of  those  trusts,  in 
trust  for  such  of  the  children  of  the  intended 
marriage  as  Louisa  Barrett  and  the  peti* 
tioner  should  jointly  appoint,  and  in  default 
of  such  joint  appointment  as  the  survivor 
should  appoint,  and  in  defiuilt  of  such  ap^ 
pointment  by  the  survivor,  then  amongst 
the  children  of  the  marriage  equally,  the 
shares  of  sons  to  be  vested  at  twenty-one, 
and  the  shares  of  daughten  at  tw^ity-cme 
or  marriage.  The  petitioner  thereupon  pre* 
sented  a  petition,  seeking  the  confirmation 
of  the  Master's  report. 

The  Master  op  the  Rolls,  on  the  peti- 
tion coming  on  to  be  heard,  said,  he  thought 
that  the  terms  of  the  proposed  settlement 
were  not  satis&ctory,  and  that  some  provi- 
sion ought  to  be  made  for  the  possible  event 
of  the  young  lady  surviving  her  intended 
husband  and  marrying  again,  and  having 
children  by  her  second  husband ;  and  a  varia- 
tion was  accordingly  directed  to  be  made  in 
the  proposed  terms  of  settlement,  by  which 
the  intended  wife  was  to  be  enabled  to 
appoint  any  part,  not  exceeding  one-half,  of 
the  principal  of  the  trust  monies  in  &vour 
of  the  issue  of  any  subsequent  marriage. 

Mr,  Eknsley  appeared  in  support  of  the 
petition. 
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ORAM,  V.C.    ■) 

1847.  > 

.  10, 11,  17.  ) 
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HARVEY  V.  TOWELL. 


WUl-^ConstrucUon — Rule  in   SheUey*8 
ease, 

A  testator  bequeathed  to  trustees  two  sums 

of  stocky  standing  in  his  name^  upon  trust,  to 

pay  the  dividends  to  his  four  brothers,  and 

his  two  sisters,  in  equal  proportions  for  their 

several  and  respective  lives ;  and  from  and 

after  their  several  and  respective  deceases, 

upon  trust,  to  pay  the  same  dividends  unto  and 

amongst  the  present  or  any  future  eldest  sons 

or  son  only  for  the  time  being,  of  the  testa^ 

tor*s  said  brothers,  born  or  to  be  bom,  and  the 

survivors  or  survivor  of  them,  for  their  life  or 

lives,  equally,  upon  their  attaining  twenty^ 

one ;  and  if  but  one  son  only  of  his  said 

brothers  should  be  living  at  the  time  of  the 

testator's  decease,  then  the  whole  to  such 

only  son  during  his  life ;  and  from  and  after 

the  decease  of  such  eldest  sons  or  son,  for 

the  time  being,  and  the  survivors  or  survivor 

of  them,  as  the  case  might  be,  upon  further 

trust  to  pay  such  dividends  amongst  the  laW' 

ful  eldest  male  issue,  for  the  time  being,  of 

their,  and  each  and  every  of  their  bodies  or 

body  ad  infinitum,  for  ever,  without  in  any 

manner  disposing  of  any  part  of  the  said 

capital  sums  of  stock : — Held,  that  the  four 

eldest  sons  of  the  testator's  four  brothers, 

living  at  the  time  of  the  testator's  death, 

took  ii^sobUe  vested  interests  in  the  said 

sums  of  stock,  as  tenants  in  common,  in 

remainder,  expectant  upon  the  decease  of  the 

testator's  said  brothers  and  sisters, 

Samuel  Towell,  the  testator  in  the  cause, 
by  his  will,  dated  Che  28th  of  February 
1812,  after  bequeathing  certain  annuities  and 
pecuniary  legacies,  gave  and  bequeathed  the 
residue  of  his  estate,  real  and  personal,  to  his 
brother  Richard  Towell,  his  heirs,  executors, 
and  administrators  for  ever,  according  to 
the  nature  and  quality  thereof,  respectively, 
upon  the  following  trust,  that  is  to  say, 
*'  upon  special  trust,  to  pay  and  apply  the 
interest,  dividends,  and  annual  proceeds  of 
the  sum  of  1,200^.  4/.  per  cent,  bank 
annuities,  and  4,000^.  3/.  per  cent*  conso- 
lidated bank  annuities,  now  standing  in  my 
nasie  in  the  books  of  the  governor  and 
company  of  the  Bank  of  England,  subject 

New  Sbribs,  XVII.^Cranc. 


to  the  payment  of  the  aforesaid  annuities, 
unto  and  amongst  him,  the  said  R.  Towell, 
and  my  other  brothers,  John  Towell,  George 
Towell,  and  William  Towell,  and  my  sisters 
Susan  Wade  and  Mary  Keeling,  in  equal 
shares  and  proportions,  for  and  during  the 
term  of  their  several  and  respective  lives ; 
and  from  and  immediately  after  their  several 
and  respective  deceases  then  upon  trust, 
to  pay  the  same  interest,  dividends,  and 
annual  produce  of  the  said  stock,  unto  and 
amongst  the  present,  or  any  future  eldest 
sons  or  son  only,  for  the  time  being,  of  my 
said  brothers  Richard,  John,  George,  and 
William  Towell,  born  or  to  be  bom  in  lawful 
wedlock,  and  the  survivors  or  survivor  of 
them,  for  and  during  the  term  of  their 
lives  or  life,  in  equal  shares  and  propor- 
tions, upon  their  attaining  their  age  of 
twenty-one  years,  such  respective  shares 
to  be  applied  in  the  mean  time  towards  their 
or  his  maintenance  and  education ;  and  if 
but  one  son  only  of  my  said  brothers  shall 
be  living  at  the  time  of  my  decease,  then 
the  whole  to  such  only  son  during  his  life 
as  aforesaid;  and  from  and  immediately 
after  the  decease  of  such  eldest  sons  or  son 
for  the  time  being,  and  the  survivors  and 
survivor  of  them  as  the  case  may  be,  then 
upon  further  trust  to  pay  and  apply  the 
interest,  dividends,  and  annual  produce  of 
the  said  stock,  unto  and  amongst  the  lawful 
eldest  male  issue  only  for  the  time  being,  of 
their  and  each  and  every  of  their  bodies  or 
body  ad  infinitum,  for  ever,  without  in  any 
manner  or  on  any  account  whatsoever  re- 
ducing or  "disposing  of  any  part  or  parts  of 
the  said  capital  sums  of  1,200  J.  and  4,000/., 
now  standing  in  my  name  in  the  books  of 
the  Bank  of  England  as  aforesaid,  and  to 
and  for  no  other  use,  trust,  intent,  or  pur- 
pose whatsoever." 

In  1812  the  testator  died,  leaving  his 
four  brothers  and  two  sisters  surviving. 
At  the  date  of  the  will,  and  at  the  death  of 
the  testator,  the  four  brothers  had  each  an 
eldest  son  living.  Of  these  four  eldest 
sons,  three  survived  all  the  first  tenants  for 
life ;  and  one,  Samuel,  survived  his  fatiier 
and  uncles,  and  died  in  tiie  lifetime  of  the 
testator's  two  sisters,  leaving  a  younger 
brother,  Richard,  surviving  him.  On  the 
deatii  of  the  survivor  of  the  testator's  sisters, 
the  bill  was  filed  for  the  administration  of 
the  esatet. 

2F 
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COURTS  OF  CHANCERY : 


Mr.  Romilly  and  Mr,  Chandles9,  Mr.  Ken- 
yon  Parker  and  Mr.  Headlam,  Mr.  Rogers 
and  Mr.  Craig,  on  the  part  of  the  three 
surviving  eldest  sons  of  the  testator's  bro- 
thers and  the  representatives  of  the  deceas- 
ed, and  the  incnmbrancers  on  their  respec- 
tive shares,  argued  that  at  the  death  of  the 
testator,  each  of  the  then  eldest  sons  became 
entitled  to  an  absolute  vested  interest  in 
one-fourth  of  the  testator's  estate,  expectant 
on  the  decease  of  the  testator's  brothers  and 
sisters;  that  the  testator,  by  the  words 
*' present  eldest  son,"  referred  to  those  who 
were  living  at  the  date  of  his  will,  and  by 
the  words  "  future  and  surviving"  to  those 
who  should  be  such  eldest  sons  at  the  time 
of  his  death;  and  that  the  words  of  the 
bequest  being  to  such  eldest  sons  for  their 
lives,  with  a  limitation  over  to  their  issue 
male,  would,  in  the  case  of  real  estate,  bring 
the  gift  within  the  operation  of  the  rule  in 
Shelley* s  case{  1 );  and,  therefore,  in  the  case 
of  personalty  would  make  the  gift  absolute 
in  the  first  taker ;  and  they  cited  the  fol- 
lowing cases : — 

King  V.  MeUing,  1  Vent.  231. 

Dodson  V.  Grew,  2  Wils.  322. 

Lyon  V.  Mitchell,  1  Madd.  467. 

Tathm  y.  Pitt,  Ibid.  488. 

Stonor  V.  Curwen,  5  Sim.  264. 

The  Attorney  General  v.  Bright,  2  Keen, 
57 ;  s.  c.  5  Law  J.  Rep.  (n.8.)  Chanc. 
325. 

Evans  v.  Jones,  2  Coll.  516. 

Jordan  v.  Lowe,  6  fieav.  350. 

Mr.  Wood,  for  Richard,  the  younger 
brother  of  Samuel,  deceased,  contended  that 
Richard,  at  the  death  of  the  testator's  bro- 
thers and  sisters,  was  an  eldest  son  within 
the  words  of  the  will  as  "  a  future  eldest 
son"  and  *'  an  eldest  son  for  the  time  being ;" 
and  that  Richard  took  an  absolute  interest 
upon  the  death  of  the  surviving  sister  of 
the  testator. 

Mr.  Rolt,  Mr,  Elderton,  and  Mr,  Pow-^ 
nail,  for  the  next-of-kin  of  the  testator  at 
the  time  of  his  decease,  contended  that  all 
the  limitations  which  were  to  take  effect 
after  the  death  of  the  testator's  brothers 
and  sisters  were  void  for  remoteness  and 
uncertain^  ;  that  the  words  "  present  and 
future  eldest  sons"  would  include  sons  bom 

(1)  1  Rep.  93. 


after  the  testator's  death,  and  the  distribu- 
tion was  to  be  made  at  different  periods,  as 
the  brothers  and  sisters  of  the  testator  died 
off;  and  they  cited— 

Skey  V.  Barnes,  3  Mer.  335. 

Templemany.  Warrington,  13  Sim.  267. 

Curtis  V.  Lukin,  5  Beav.  147 ;  s.  c. 
11  Law  J.  Rep.  (n.s.)  Chanc.  380. 

Thomason  v^  Moses,  5  Beav.  77. 

Knight  v.  EUis,  2  Bro.  C.C.  570. 

Dec.  11.— WiGRAM,  V.C.  was  of  opin- 
ion that  the  nephews  of  the  testator  who 
answered  the  description  of  eldest  sons  at 
the  time  of  his  death  were  interested  in  the 
two  sums  of  stock ;  but  he  reserved  his 
judgment  upon  the  quantum  of  interest 
which  they  would  take. 

Dec.  17.— WiGRAM,  V.C. — ^At  the  con- 
clusion of  the  argument,  I  stated  ray  opi- 
nion to  be  that  the  estates  to  the  brothers 
and  sisters  of  the  testator  were  good ;  and 
that  the  estates  in  remainder  limited  to  the 
eldest  sons  of  the  four  brothers  (each  of 
whom  had  a  son  living  at  the  death  of  the 
testator)  were  good   also.     The  question 
upon  which  I  reserved  my  judgment  was, 
whether  the  eldest  sons  of  the  testator's 
brothers,  that  is,  the  testator's  nephews, 
took  life  estates  only,  or  absolute  interests 
in  the  stock  in  question.     If  the  property, 
which  was  the  subject  of  the  testamentary 
gift,  had  been  real  estate,  no  serious  ques- 
tion could  have  arisen  ;  for  if  in  that  case 
the  nephews  did  not  take  estates  tail  under 
the  rule  in  Shelley's  case,  it  is  clear  they 
would  have  taken  such  estates  by   force 
of  the  cy-pres  doctrine.     The  result,  if  the 
subject  of  the  gift  had  been   real  estate, 
would  have  been  the  same,  though  depend- 
ing upon  the  application  of  different  prin- 
ciples.    As,  however,  the  subject  of  the 
gift  is  personal  estate,  it  becomes  necessary 
to  decide  upon  which  of  the  two  principles 
above  referred  to  the  decision  in  the  case 
of  real  estate  would  have  depended.     If  it 
would  have  depended  on  ^e  application 
of  the  rule  in  SheUey*s  case,  the  nephews 
of  the  testator  would  have  had  the  benefit 
of  the  argument,  that  the  same  words  of 
limitation,  which  in  the  case  of  real  estate 
would  give  an  estate  tail,  will  in  the  case  of 
person^  estate  give  *  an  absolute  interest. 
But  if  the  bequest  to  the  issue  male  of  the 
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nepbewB  in  the  present  case  is  not  to  be 
eoiutrued  as  a  limitation  to  the  nephews 
themselves,  the  right  of  the  nephews  to 
larger  estates  than  for  their  lives,  would  in 
the  case  of  real  estate  have  depended  on 
the  ey'-pres  doctrine ;  and  as  that  doctrine 
is  inapplicable  to  personal  estate,  the  life 
estates  of  the  nephews  would  not  have  been 
enlaiged.     It  was  argued,  on  behalf  of  the 
nephews,  that  the  limitations  to  the  issue 
male  in  this  case  were  clearly  intended  by 
the  testator  himself  for  words  of  limitation ; 
an  argument  which  created  the  first  serious 
difficulty  in  my  mind :  and  if  my  decision 
is  to  depend  upon  the  correctness  of  that 
argument,  I  have  no  hesitation  in  saying 
that  my  decision  must  be  against  the  ne* 
phews  taking  more  than  life  estates.     To 
say  that  the  limitations  to  the  issue  male  of 
the  nephews  were  used  by  the  testator  as 
words  of  limitation,  is  equivalent  to  saying 
that  they  were  used  by  the  testator  for  the 
purpose  of  describing  the  quantity  of  inter« 
est  he  intended  the  nephews  to  take.     The 
effect  of  such  a  construction  of  the  testator's 
words  would  be  to  make  it  simply  imposgi* 
hie  that  his  will  could  take  effect  in  favour 
of  the  issue  male  of  the  nephews  in  a  single 
instance;  differing  in  this  respect  from  Uie 
descent  of  real  estate.     In  the  latter  case 
the  decision,  that  the  words  would  give  an 
estate  tail  to  the  tenant  for  life  would, 
in  one  sense,  give  the  issue  a  chance  of 
succeeding.     In  the  case  of  personal  estate, 
however,  it  would  destroy  that  chance  alto* 
gether  by  giving  the  property  absolutely 
to  the  tenant  for  life.     Moreover,  the  word- 
ing of  the  will  in  the  present  case  is  directly 
opposed  to  that  construction. 

The  testator  gives  estates  to  his  nephews 
for  life  only,  and  then  in  the  most  express 
terms  gives  the  property  over  to  the  issue 
of  the  nephews,  as  purchasers.  The  argu- 
ment, however,  which  has  made  me  conclude 
in  favour  of  the  claim  of  the  nephews  to  an 
absolute  interest  in  the  personalty,  is  the 
elaborate  argument  of  Mr.  Feame,  in  his 
work  on  Contingent  Remainders^  vol.  1» 
p.  190,  7th  edit.,  where  he  considers  the 
cases  to  which,  in  principle,  the  rule  in 
SheUey'a  ease  is  applicable,  and  those  to 
which  it  is  not.  Lord  Thurlow's  statement 
of  the  rule  is  this : — The  testator  does  be- 
yond all  dispute  intend  that  the  tenant  for 
life  shall  take  for  life  only,  and  that  the 


heirs  male  are  to  take  as  purchasers ;  but 
he  intends  also,  that  all  heirs  male  should 
take,  and  that  they  should  take  because 
they  are  heirs  male,  and  in  that  character. 
His  Lordship  then  says,  "  Wherever  these 
circumstances  concur,  the  rule  in  Shelley's 
ease  is  applicable."  I  think  it  clear  that,  in 
the  case  of  real  estate,  the  four  eldest  sons 
of  the  brothers  of  the  testator  living  at  the 
time  of  his  death  would  have  taken  by  force 
of  the  rule  in  SheUey's  ease ;  and  that,  con- 
sequently, as  in  this  case  the  subject  of 
gift  is  personal  estate,  they  take  absolute 
interests. 


K.  Bruc£,  V.C.  ' 

1846. 

July  7,  S,  9. 

L.C. 

1847. 

May  24,  25,  26. 

1848. 

Feb.  8. 


Ex  parte    bass   in   re 

STEPHEN  AND  OTHERS. 


Railway  Company — Solicitor^^  Taxation 
of  Bill  —  Provisional  Committee '~^  Share' 
holder — Jurisdiction . 

The  provisional  committees  of  two  pro- 
jeeted  railway  companies  agreed  that  the 
two  companies  shovidbe  amalgamated.  The 
parties  who  had  acted  as  the  solicitors  of 
one  of  the  eompanieSt  and  had  taken  an 
active  part  in  its  formation^  opposed  the 
amalgamation,  and  refused  to  allow  the  com* 
mittee  of  the  amalgamated  company  to  use 
the  plans f  ^c,  which  were  then  in  the 
possession  of  the  solicitors^  and  were  required 
immediately  for  parliamentary  purposes,  but 
upon  receiving  a  cheque  for  a  gross  sum, 
which  was  to  be  in  full  of  all  demands,  they 
gave  up  all  the  plans,  ^c,  and  undertook  to 
send  in  a  bill  of  costs.  Upon  the  petition  of 
a  party  who  had  purchased  some  scrip  in  the 
company,  and  who  was  one  of  the  committee^ 
but  not  one  of  the  parties  who  signed  the 
subscribers*  agreement  or  the  cheque,  the  Lord 
Chancellor  ( differing  from  the  Court  below) 
made  an  order  that  the  solicitors  should 
deliver  their  bill  of  costs  for  the  purpose  of 
taxation,  without  requiring  any  suit  to  be 
instituted* 

This  petition  was  intituled,  "  In  the 
matter  of  Sir  George  Stephen,  Benjamin 
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CQURTS  OF  CHANCERY: 


Walker  Hutchinson,  William  Rogers,  Rich- 
ard Baverstock  Brown  Cobbett,  Robert 
Henry  Wilson,  and  John  Owens,  six  of  the 
solicitors  of  this  Honourable  Court.  And 
in  the  matter  of  an  act  of  parliament,  passed 
in  the  seventh  year  of  the  reign  of  her 
Majesty  Queen  Victoria,  intituled,  *  An 
Act  for  consolidating  and  amending  several 
of  the  laws  relating  to  attomies  and  solici- 
tors practising  in  England  and  Wales.'  '* 

The  petition  stated,  that  in  April  1845, 
a  joint-stock  company  was  projected  for  the 
purpose  of  constructing  a  railway  from 
London  to  Manchester,  to  be  called  "  The 
London  and  Manchester  Direct  Independent 
Railway  Company,"  and  it  was  commonly 
called  or  known  as  **  Remington's  Com- 
pany." 

The  petitioner,  Michael  Thoilnas  Bass, 
was  one  of  the  provisional  committee,  and 
the  parties  whose  names  appeared  at  the 
head  of  the  petition  were  appointed  the 
joint  solicitors  of  the  company.  He  was 
not  an  original  shareholder,  but  had  bought 
some  scrip. 

In  May  1845,  another  joint-stock  com* 
pany  was  projected,  to  be  called  *'The 
Direct  London  and  Manchester  Railway," 
and  was  generally  known  as  *'  Rastrick's 
Company :"  and  the  same  being  in  direct 
opposition  to  Remington's  Company,  and 
being  strongly  supported  by  numerous  in- 
fluential persons,  the  acting  committee  of 
Remington's  Company,  in  &e  early  part  of 
October  1845,  became  desirous  of  effecting 
an  amalgamation  of  the  two  companies. 
All  the  solicitors  of  Remington's  Company 
opposed  this  proposed  amalgamation,  except 
Mr.  Owens. 

In  October  1845,  the  terms  of  amalga- 
mation were  finally  agreed  upon  between 
the  committees  of  the  two  companies. 
After  this  arrangement,  the  five  solicitors, 
who  opposed  the  amalgamation,  caused  the 
usual  advertisements  to  be  published  in  the 
newspapers,  stating  that  tiie  acting  com- 
mittee of  Remington's  Company  alone 
intended  to  apply  to  parliament  at  the  then 
next  session  of  parliament  for  a  bill  to 
authorize  the  construction  of  Remington's 
line,  although  they  had  previously  been 
desired  by  the  committee  hot  to  insert  any 
such  advertisement.  On  the  13th  of  No- 
vember, the  committee  passed  a  resolution 
that  the   solicitors  should  be  dischatged. 


Up  to  that  time  the  only  payment  to  the 
solicitors  was  a  sum  of  2fi(H}Ly  which  had 
been  paid  to  the  six  solicitors  on  account, 
in  May  1845.     The  solicitors,  upon  being 
discharged,  threatened  to  file  a  bill  in  Chan- 
cery for  an  injunction  to  restrain  the  joint 
committee  of  die  two  companies  from  using 
the  plans,  sections,  and  other  documents, 
which  had  been  prepared  for  Remington'a 
Company;   and  they  also  refused  to  give 
up  to  the  acting  committee  of  Remington's 
Company  any  of  the  plans,  sections,  and 
other  documents  then  in  their  custody  or 
power.     The  committee  being  apprehensive 
that  serious  inconvenience  would  arise  fitom 
such  proceeding  on  the  part  of  thesolicitoTB, 
and  requiring  the   documents  and   plana 
immediately,  entered  into  some  negotiations 
with  the  solicitors,  to  whidi  reference   is 
particularly  made  in  the  judgment  of  the 
Lord  Chancellor,  and  which  it  is  therefore 
unnecessary  to  set  out  here.   Both  the  lines 
were  ultimately  abandoned. 

In  March  1846,  a  bill  was  filed  against 
the  petitioner  and  the  other  membors  of 
the  acting  committee  by  a  Mr.  Wilson,  on 
behalf  of  himself  and  all  other  shareholders 
in  Remington's  Company,  except  the  de- 
fendants thereto,  for  the  purpose  of  winding 
up  and  putting  an  end  to  the  company, 
praying  (amongst  other  things)  for  an  ac- 
count of  all  costs,  expenses,  and  disbarse- 
ments  properly  incurred  or  made  by  the 
defendants  thereto,  in  and  about  the  promo- 
tion or  establishment  of  the  company ;  and 
that  the  defendants  might  be  decreed  to  make 
good  to  the  company  the  sum  of  28,0001. , 
paid  to  their  solicitors,  which  payment  was 
thereby  alleged  to  have  been  improperly 
made;  and  that  suit  was  still  pending. 

The  petition  prayed  that  the  solicitors 
might,  within  a  fortnight,  deliver  to   the 
petitioner  a  bill  of  such  fees  and  disburse- 
ments as  they  claimed  to  be  due  to  them 
in  all  matters  wherein  they  had  been  em- 
ployed as  the  attomies  or  solicitors  of  the 
London  and  Manchester  Direct  Indepen- 
dent Railway  Company,  the  petitioner  sub- 
mitting to  pay  to  diem  what  should  appear 
to  be  due  to  them  upon  taxation  of  their  hiU, 
and  that  it  might  be  referred  to  the  taxing 
Master  in  rotation  to  tax  the  same,  and 
that  an  account  might  be  taken  of  all  sums 
of  money  received  and  paid  by  the  solicitors 
respectively  on  account  of  their  costs,  and 
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in  particular  that  in  takiDg  the  account  the 
goJicitore  might  sevemlly  he  charged  with 
the  sum  of  2,0002.,  as  also  with  the  sums 
of  18,000/.,  5,0002.,  and  5,0002.  as  monies 
paid  to  and  received  hy  them  on  account 
of  their  costs,  and  that  upon  payment  to  the 
solicitors,  they  might  deliver  to  the  peti- 
tioner upon  oath  all  deeds,  plans,  hooks, 
papers,  and  writings  in  their  custody  or 
power  helmiging  to  the  company;  and  in 
ease  it  should  appear  that  such  hill  was 
overpaid,  that  the  solicitors  might  refund, 
and  pay  to  the  petitioner,  as  a  member  of 
the  acting  committee  or  otherwise  as  the 
Court  should  direct,  on  behalf  of  the  com- 
pany caUed  Remington's  Company,  what 
the  taxing  Master  should  certify  to  have 
been  so  overpaid. 

The  petition  was  heard,  in  the  first  in- 
stance, before  the  Vice  Chancellor  Knight 
Brace,  when  his  Honour  pronounced  the 
following  judgment  :— 

July  9,  1846. — Knight  Bruce,  V.C— 
Several  points  have  been  made  and  argued 
in  support  of  this  petition  and  against  it, 
on  wMch  I  do  not  find  it  necessary,  at  pre- 
sent, to  pronounce  any  opinion.  They  have, 
and  indeed  every  part  of  the  case  has,  been 
exceedingly  well  argued  by  Mr.  Daniel. 
It  appears  to  me  that  there  are  very  special 
and  particular  circumstances  in  the  case; 
and  upon  the  facts  to  be  collected  from  the 
materials  before  me,  I  think  it  at  least 
reasonably  arguable  that  the  solicitors  had 
fair  ground  for  claiming,. as  they  appear  in 
effect  to  have  claimed,  on  the  occasion  of  the 
discussion  that  preceded  and  accompanied 
the  severance  of  the  connexion  between 
them  and  the  provisional  committee,  to  be 
entitled  in  honour,  if  not  in  law,  by  moral 
if  not  by  technical  equity,  to  a  compensa- 
tion or  pecuniary  advantage,  independently 
of  their  professional  demands  for  profes- 
sional remuneration,  and  that  the  compen* 
sation  or  advantage  thus  claimed  was  agreed 
to  be  included,  and  was  included,  in  the 
28,000/.,  not  fraudulently. 

How  this  matter,  in  truth,  stands,  I  give 
no  opinion  beyond  saying  that  I  am  not 
satisfied  the  claim  was  made  dishonestly, 
or  coloumbly,  or  frivolously.  It  may  have 
been  well  or  iU  founded.  It  may  be  that 
it  ought  to  be  in  some  mode  investigated. 
It  may  stand,  or  it  may  not  abide  the  test  of 


investigation;  there  may  have  been  some 
degree  of  pressure ;  but  since  the  money  paid 
to  the  solicitors,  as  it  was,  in  full  of  all  de- 
mands, without  a  bill ,  and  without  any  know- 
ledge of  the  mere  amount  of  costs  claimed 
or  due,  is  not,  I  think,  proved  to  have  been 
obtained  by  fraud,  and  was  as  to  an  undis- 
tinguished, unknown,  and  uncertain  portion 
of  it,  paid  upon  a  consideration  which  I 
think  that  I  am  not,  under  this  petition, 
authorized  to  pronounce  dishonest  or  frivo- 
lous, or  enabled  to  estimate,  it  would,  in 
my  judgment,  supposing  that  I  were  to 
Older  the  delivery  of  a  bill  of  costs,  and  to 
direct  its  taxation,  and  that  this  operation 
should  produce  an  amount  short  of  28,0002., 
be  impossible  for  the  Court,  on  this  par- 
ticular proceeding,  to  pronounce  judicially, 
without  a*Buit,  that  the  difierence  ought  to 
be  returned. 

I  ought  not,  therefore,  I  conceive,  to  do 
more  on  the  petition,  now  at  least,  than  to 
direct  it  to  stand  over,  without  prejudice  to 
any  suit,  and  with  liberty  to  institute  a  suit 
and  to  apply.  Whether  a  suit  against  the 
solicitors,  if  instituted,  and  being  properly 
framed,  ought  to  succeed,  I  have  an  opinion 
which  I  need  not  state.  It  struck  me  at 
one  time  that  the  Court  might,  under  this 
present  proceeding,  lay  hold  of  the  written 
undertaking  to  deliver  a  bill  of  costs :  but 
worded  as  Uiat  undertaking  is,  to  order,  on 
the  ground  of  it,  the  delivery  of  a  bill  for 
the  purpose  of  taxation  ag^nst  the  solici- 
tors would,  I  think,  be  wrong,  iCnot  other- 
wise right.  Now,  the  avowed  object  of  the 
present  petitioner  is  taxation,  and  that  the 
solicitors  may,  if  overpaid,  be  compelled 
to  refrind ;  and  I  cannot  treat  the  bill  as 
required  for  any  other  purpose  upon  this 
proceeding.  I  have  assumed,  but  wish  not 
to  be  understood  as  now  deciding,  that  the 
petitioner,  on  all  the  allied  points  of 
objection  to  his  petition  which  I  have  not 
noticed,  is  right 

Both  parties  appealed  from  his  Honour's 
decision. 

Mr,  RoU^  Mr.  Daniel^  and  Mr,  Speed 
appeared  for  Mr.  Bass ;  and — 

Mr.  BetheU,  Mr.  J.  RusseU,  Mr.  J. 
Parker^  Mr.  Cooper^  Mr.  Baeon^  Mr. 
fVilkockf  Mr.  Chichester^  and  Mr.  Little 
for  different  parties. 

It  was   contended,   in  support  of  the 
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right  to  have  the  bill  taxed,  that  the 
parties  who  were  really  interested  in  the 
question  were  the  shareholders;  that  if 
the  committee  had  no  authority  to  make 
such  an  arrangement  with  the  solicitors,  the 
shareholders  were  of  course  entitled  to  have 
the  bill  taxed ;  but  even  if  the  committee 
were  authorized  to  make  such  an  arrange- 
ment, any  exercise  of  such  authority  might 
be  inquired  into  by  the  shareholders,  for 
whom  they  were  trustees.  The  petitioner 
was  a  shareholder,  and  he  was  also  a  member 
of  the  provisional  committee,  who  had  the 
power  of  appointing  solicitors  and  other 
officers ;  he  was  liable,  in  both  characters,  to 
pay  or  contribute  to  the  demand  of  the 
solicitors ;  and  therefore  he  was  entitled  to 
have  the  bill  taxed  under  the  6  &  7  Vict, 
c.  78  (1),  and  7  &  8  Vict.  c.  110. 

On  the  other  side  it  was  contended  that 
the  transactions  to  which  the  petition  related 
were  too  complicated  for  the  summary 
jurisdiction  of  the  Court  upon  a  petition ; 
that  if  an  order  were  made  for  taxation,  it 
would  apply  to  those  matters  only  for  which 
a  solicitor  could  charge  in  that  character 
only ;  but  the  sum  of  28,000Z.  was  given  in 
consideration  of  numerous  services  which 
happened  to  have  been  performed  by  the 
same  parties  who  were  the  solicitors  of  the 
company,  and  which  did  not  consist  of  pro- 
fessional assistance.  In  the  formation  of  a 
company  there  were  meetings  which  must 
be  attended,  negotiations  carried  on,  jour- 
neys perfo^ed,  speeches  made,  and  pamph- 
lets written,  and  many  things  done  before 
a  committee  could  be  formed,  or  a  retainer 
given  to  a  solicitor  in  that  character :  those 
matters  could  not  be  made  items  in  a  soli- 
citor's bill  of  costs ;  but  they  were  matters 
for  which,  in  this  case,  a  gross  sum  was 
agreed  to  be  paid  as  a  remuneration.  In- 
dependently of  the  merits  of  the  case,  the 
petitioner,  Mr.  Bass,  was  not  entitled  to 
such  an  order :  he  was  not  a  shareholder ;  he 
had  not  signed  the  subscribers'  agreement, 
but  had  merely  purchased  scrip ;  and  such 
a  bargain  would  not  subject  him  to  the 
liabilities  or  confer  on  him  the  privileges 
of  a  subscriber.  There  never  was  any 
agreement  to  deliver  any  bill  of  costs  to 
Bass,  and  he  did  not  sign  the  cheque.  The 
payment  might  be  good  as  between  the 

( 1 )  Sections  37.  and  38.  were  particularly  referred 
to. 


solicitors  and  the  parties  who  p^  then, 
although  the  shareholders  might  be  entitled 
to  question  its  propriety ;  but  that  if  any 
shareholder  wished  to  do  so,  he  ought  to 
apply  on  behalf  of  himself  and  the  other 
shareholders.  An  order  in  such  a  petition 
as  this  would  not  preclude  other  parties 
from  making  a  similar  application. 

The  following  authorities  were  cited  on 
the  different  points  : — 

As  to  whether  the  Court  would  have  re- 
gard to  such  an  agreement, 
Balme  v.  Paver ^  Jac.  805. 
Hazard  v.  Lane^  3  Mer.  285. 
In  re  Smith,  4  Beav.  809. 
That   purchase    of  scrip    only  gives  an 
equitable  interest, 

fValbum  v.  /n^t%,  1  Myl.  &  K.  61. 
Josephs  V.  Pebrer,  3  B.  &  C.  645 ;  s.  e. 

8  Law  J.  Rep.  K.B.  102. 
Blundell  v.  IVinsor,  8  Sim.  601 ;   s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  864. 
Holmes  v.  Higgins,  1  B.  &  C.  74  ;  s.  c. 

1  Law  J.  Rep.  K.B.  47. 
Jackson  v.  Cocker,  4  Beav.  59 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  286. 
EUison  V.  Bignold,  2  Jac.  &  Walk.  503. 
That    the    petitioner    was    not    a    party 
chargeable. 

In  re  Barber,  15  Law  J.  Rep.  (n.6.) 

Exch.  9. 
Alexander  v.  Anderdon,  6  Beav.  405. 
Massie  v.  Drake,  4  Beav.  488. 
Parsons  v.  Spooner,  4  Rail.  Cas.  163 ; 
s.  c.  15  LawJ.  Rep.  (n.s.)  Chanc.  155. 
As  to  the  jurisdiction. 

In  re  Thompson,  9  Jur.  169. 
In  re  Murray,  1  Russ.  519. 
Ex  parte  Partridge,  2  Mer.  500. 
In  re  Fo^ambe,  9 'Beav.  402. 
Tanner  v.  Lea,  4  Man.  &  Or.  617. 
Allen  V.  Aldridge,  5  Beav.  401 ;   s.  c. 
13  Law  J.  Rep.  (n.s.)  Chanc.  155. 
In  re  Becke,  5  Beav.  406 ;   s.  c.  13 

Law  J.  Rep.  (n.s.)  Chanc.  157. 
Barwell  v.  Brooks,  8  Beav.  121. 
In  re  Whiteomhe,  8  Beav.  140  ;  s.  c.  14 

Law  J.  Rep.  (n.s.)  Chanc.  19. 
In  re  Rhodes,  8  Beav.  224;    a.  c.  14 
Law  J.  Rep.  (n.s.)  ChaHc.  97. 
On  other  points, 

Doe  d.  WaUhman  v.  Miles,  1  Stark.  182. 
Nockels  V.  Crosby,  3  B.  &  C.  814. 
Walstab  v.    Spottiswoode,    15  Law  J. 
Rep.  (n.s.)  Exch.  193. 
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Raekstraw  v.  Nuber,  I  Holt,  869. 
Pitehford  v.  Davis,  5  Mee.  &  Wels.  2 ; 
B.  c.  8  Law  J.  Rep.  (n.s.)  £xch.  157. 

February  8,  1848. — The  Lord  Chan- 
csLLOR. — I  have  looked  over  the  many 
affidavits  that  have  been  made  in  this  mat- 
ter, a  very  small  proportion  of  which  have 
any  reference  to  the  question  upon  which 
I  am  to  give  judgment.  I  give  no  opinion 
as  to  the  nature,  extent,  or  value  of  the 
services  of  Sir  George  Stephen  and  the 
other  solicitors  who  were  respondents  to 
this  petition,  nor  as  to  whether  the  28,000^. 
paid  to  them  by  the  provisional  committee 
of  the  company  was  or  was  not  the  proper 
sum  for  the  committee  to  pay  and  for  the 
solicitors  to  receive.  The  object  of  the 
petition  is  to  have  this  inquired  into,  by  the 
delivery  and  taxation  of  this  bill  of  costs ; 
and  the  questions  I  have  to  decide  are,  first, 
whether  the  relative  position  of  the  parties 
was  such  as  to  bring  the  case  within  the 
jurisdiction  of  the  Court  as  matter  of  tax- 
ation ?  Secondly,  whether  what  took  place 
between  the  parties  excludes  the  petitioner 
from  acting  on  the  rule  of  calling  on  the 
Court  to  exercise  its  jurisdiction  ? 

The  affairs  of  the  projected  company 
were,  as  is  usual,  under  the  management 
of  a  provisional  committer,  by  which  the 
respondents  were  appointed  solicitors  in  the 
spring  or  summer  of  1845,  and  they  were 
dismissed  by  the  same  authority  in  Novem- 
ber of  the  same  year,  upon  which  occasion 
28,000/.  wps  paid  to  them,  by  the  same 
authority,  by  cheques  drawn  upon  the 
bankers  of  the  company,  being  in  the  printed 
form  usual  on  such  occasions,  2,000i.  on 
account  of  the  costs  having  been  previously 
paid  to  them.  These  facts,  which  are  not 
in  dispute,  or  certainly  not  in  doubt,  suf- 
ficiently answer  that  part  of  the  respondents' 
case  which  asserts  that  the  provisional  com- 
mittee were  not  the  clients  of  the  solicitors, 
and  that  the  28,000/.  was  not  paid  by  them, 
or  out  of  the  funds  of  the  company. 

In  Older  to  ascertain  as  clearly  as  possible 
what  took  place  at  the  time  the  money  was 
paid,  it  is,  in  the  first  place,  necessary  to 
see  how  much  of  the  transaction  is  evidenced 
by  writing;  and,  first,  we  have  a  letter 
signed  Stephen  &  Hutchinson,  to  the  chair- 
man of  the  company,  dated  the  18th  of 
November  1845,  as  follows  : — 


*'  Dear  Sir, — On  having  our  costs  settled 
in  the  form  proposed,  we  undertake  to 
remain  neuter  in  all  future  proceedings 
respecting  the  two  companies  to  Manchester, 
and  also  we  resign  our  office  as  joint  solici- 
tors to  the  Direct  and  Independent  Railway 
Company,  it  being  agreed  that  an  advertise- 
ment shall  be  published  in  the  daily  papers 
and  at  Manchester,  acknowledging  that  our 
professional  services  to  the  company  have 
been  of  very  great  value,  but  that  being 
adverse  to  the  general  policy  of  the  present 
board  of  management  we  have  resigned  our 
office.  On  receipt  of  the  said  costs  we  will 
deliver  up  to  you  all  the  plans  and  papers 
in  our  possession,  and  shall  be  happy  to 
assist  you  with  any  information  in  our 
power." 

On  the  same  day  a  paper,  signed  Stephen 
ft  Hutchinson,  was  sent  to  the  acting  com- 
mittee, which  was  in  these  words : — "  We 
undertake  that  Messrs.  Cobbett  &  Rogers 
shall  each  give  a  receipt  in  full  discharge  of 
all  costs  due  to  them  from  the  London  and 
Manchester  Direct  and  Independent  Rail- 
way Company  on  the  same  terms  as  are 
contained  in  our  letter  of  this  day,  addressed 
to  the  chairman,  on  receiving  5,000i.  each, 
being  10,000/.  for  the  two."  We  then 
have  three  cheques  drawn  by  five  members 
of  the  acting  committee  upon  the  bankers 
of  the  company :  one  for  18,000/.  in  favour 
of  Messrs.  Stephen  &  Hutchinson ;  one  for 
5,000/.  in  favour  of  William  Rogers;  and 
one  for  5,000/.  in  favour  of  Richipfl  Baver- 
stock  Brown  Cobbett.  Ther^are  then 
receipts  dated  London,  the  22nd  of  Novem- 
ber 1845,  signed  by  Cobbett,  Stephen  & 
Hutchinson,  and  Rogers,  in  these  words : — 
**  London ,  22nd  November  1845.  Received 
in  full  of  all  demands  the  sum  of  5,000/. 
from  the  London  and  Manchester  Direct 
and  Independent  Railway  Company.  (Sign- 
ed) George  Stephen,  for  R.  B.  B.  Cob- 
bett. 5,000/."  There  is  then  "  London, 
22nd  November  1845.  Received  in  full 
of  all  demands,  the  sum  of  18,000/.  from 
the  London  and  Manchester  Direct  and 
Independent  Railway  Company.  Stephen 
&  Hutchinson.  18,000/."  Then, ''Lon- 
don, 22nd  November  1845.  Received  in 
full  of  all  demands  the  sum  of  5,000/. 
firom  the  London  and  Manchester  Direct 
and  Independent  Railway  Company.  Wil- 
liam Rogers.     5,000/."     "  It  being  clearly 
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understood  that  all  claims  and  questions 
are  this  day  finally  settled  and  for  ever 
concluded  between  us  and  the  London  and 
Manchester  Direct  and  Independent  Rail- 
way Company,  and  we  have  severally  given 
receipts  in  full  of  all  demands ;  upon  this 
understanding  we  promise  to  deliver  a  bill 
of  costs  with  all  practicable  speed.  The 
delivery  of  them  thereafter  being  one  of  the 
conditions  of  the  settlement,  and  that  set- 
tlement proceeding  on  the  basis  that  all 
differences,  whether  pecuniary  or  otherwise, 
are  finally  and  amicably  adjusted  by  pay- 
ment of  the  sums  which  we  have  respectively 
received.  Dated  the  22nd  day  of  Novem- 
ber 1845.  It  is  understood  that  the  Board 
will  satisfy  Messrs.  Wilson  &  Owens,  for 
whom  we  have  no  authority^ 

"S.  &H." 
It  is  made  a  question  upon  some  of  the 
afiidavits  how  far  some  of  these  documents 
were  so  received  and  adopted  by  the  com- 
pany as  to  bind  them  by  their  contents,  but 
as  against  those  by  whom  they  were  signed, 
they  must  bo  taken  as  giving  their  concur- 
rence to  the  transaction,  and  they  appear 
to  me  to  establish  the  relative  situation  of 
Ji^idtor  and  client  between  the  parties  so 
agreeing  and  the  provisional  committee, 
that  as  such  solicitors  they  had  in  their 
possession  papers  and  documents  the  pro- 
perty of  their  clients ;  that  they  had  taken  or 
threatened  to  take  proceedings  against  the 
provisional  committee  of  the  company,  and 
disputed|^e  right  and  power  of  the  com- 
pany to^ismiss  them;  and  they  finally 
agreed  to  abstain  from  taking  such  proceed- 
ings, and  to  deliver  up  the  papers,  and 
resign  their  office  as  solicitors,  upon  the 
condition  of  receiving  28,0001.  for  their 
costs,  of  which  no  bills  had  been  delivered 
and  no  particulars  had  been  furnished  to 
the  company.  The  receipts,  indeed,  Are  in 
full  of  dl  demands,  but  in  the  written  evi- 
dence to  which  I  have  referred  there  is  no 
mention  of  any  demands,  except  the  costs, 
and  the  terms  of  the  receipt  are  so  strong 
that  I  must  suppose  they  were  intended  to 
exclude  any  taxation  if  the  bills  were  de- 
livered. But  the  provision  for  the  delivery 
of  the  bills  of  costs  must  have  been  found^ 
upon  the  supposition  that  costs  were  due 
from  the  provisional  committee;  and  the 
payment  of  such  sum  seems,  therefore,  to 
confirm  what  the  documents  indicated,  that 


costs,  and  costs  only,  were  the  consideration 
for  the  payment. 

An  attempt  is  made  in  the  affidavits  to 
represent  that  they  were  claims  made  not 
merely  as  remuneration  for  past  services,  but 
as  compensation  for  the  loss  of  profits  that 
would  have  arisen  to  them  as  solicitors  if 
they  had  not  been  dismissed,  but  had  con- 
tinued in  the  exercise  of  their  office.  The 
written  documents  negative  any  such  sup- 
position, and  when  looked  to  they  shew 
how  absolutely  the  company  was  in  the 
pow£r  of  their  solicitors,  and  how  that 
power  had  been  exercised.  The  petitioner, 
Mr.  Bass,  appears  to  have  been  a  member 
of  the  provisional  committee,  and  he  was 
not  a  party  in  the  first  instance  to  the  pay- 
ment of  these  sums,  but  afterwards  protested 
against  it,  and  was  at  last  induced  to  let  the 
arrangement  proceed  on  the  representation 
of  the  vital  consequences  it  would  be  to  the 
interests  of  the  company,  who  were  about 
to  apply  to  parliament  for  an  act,  if  the 
arrangement  were  not  carried  into  efieet. 

Subsequently  a  bill  being  filed  against 
Mr.  Bass  and  others,  complaining  of  mis- 
application of  these  sums,  he  presented  this 
petition  to  protect  himself,  by  compelling 
the  legal  settlement  of  claims  in  respect  of 
the  matter;  and  the  question  is,  whether 
he  is  entitled,  under  the  provisions  of  the 
act,  upon  petition,  or  whether,  as  the  Vice 
Chancellor  Knight  Bruce  seems  to  have 
thought,  it  was  necessary  for  him  to  pro* 
ceed  by  bill. 

It  is  necessary,  first,  to  consider  the 
position  of  this  petitioner,  because  it  is  con- 
tended that  he  is  not  in  such  a  position  ns 
to  entitle  him  to  ask  for  taxation  of  the 
bills.  The  petitioner  Bass  became  one  of 
the  acting  committee  of  the  company  in 
August  1845,  and  has  so  continue  ever 
since,  and  he  at  the  same  time  agreed  to 
become  proprietor  of  the  allotted  shares, 
and  on  the  20th  of  November  1S45  he 
agreed  to  purchase  thirty  other  sharea  of 
one  Robert  Lee,  and  on  which  the  deposit 
was  paid.  The  greater  part  of  the  purchase^ 
money  was  afterwards  settled  in  account  on 
the  4th  of  December  following;  and  the 
question  is,  whether  Mr.  Bass,  bein^  a 
member  of  the  acting  committee,  and«  aa 
such  member,  a  trustee  for  the  shareholders 
of  the  company,  who  had  applied  the  pro« 
perty  of  the  company  in  payment  of  the 
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28|0O0J.,  or  as  a  shareholder  himself,  and, 
as  toch,  interested  in  the  property,  is  en- 
tided  to  apply  to  the  Court,  by  petition, 
for  a  taxation  of  the  bill  of  costs. 

The  37th  section  of  the  6  &  7  Vict.  c.  73. 
gives  to  the  Lord  Chancellor  and  the  Master 
of  the  Rolls,  in  cases  in  which  no  part  of 
the  basmess  shall  have  been  transacted  in 
any  court  of  law  or  equity,  power  to  refer 
for  taxation  any  bill  delivered  on  the  appli- 
cation of  the  parties  chargeable,  and  autho- 
rizes the  Court  aqd  Judges,  in  the  same  cases 
in  which  they  are  respectively  authorized 
to  refer  a  bill  which  has  been  so  delivered, 
to  make* such  order  for  the  delivery  of  the 
bill,  and  for  delivering  up  the  papers  in 
such  manner  as  heretofore  had  been  done 
wbere  the  business  had  been  transacted  in 
the  court  in  which  that  order  was  made ; 
and  section  41.  provides  that  payment  shall 
be  no  bar,  under  special  circumstances, 
against  an  order  for  taxation.  The  38th  sec- 
tion provides,  that  a  party  not  chargeable  or 
liable  to  pay,  and  who  shall  have  paid  to 
the  solicitor  or  the  party  chargeable,  shall 
be  entitled  to  the  same  order  for  taxation  ; 
and  section  43.  directs,  that  all  applications 
under  that  act  shall  be  in  the  matter  of  such 
attorney  and  solicitor. 

Mr.  Bass  waa  a  member  of  the  acting 
committee  from  August  1845,  the  governing 
body  under  whose  direction  and  authority 
the  employment  of  the  solicitors  had  taken 
place,  and  who  was  liable  to  them,  or  in  the 
terms  of  the  act  of  parliament "  chargeable  ;*' 
besides  which  he  had  before  the  actual  pay- 
ment become  entitled  to  certain  shares  by 
contract,  under  which  all  the  rights  and 
liabilities  incident  to  such  shares  beoame 
vested  in  him.  He  was,  therefore,  a  party 
liable  to  pay,  or  whose  money  had  paid 
the  solicitors'  demand  ;  and  it  appears  to 
me,  therefore,  that  Mr.  Bass  was  a  party 
entitled  to  an  order  to  tax  the  solicitors' 
demand,  and  Uie  Vice  Chancellor  Knight 
Bruce  must  so  have  thought,  because  the 
petition  was  not  dismissed,  which  it  ought 
to  have  been  if  the  Court  had  been  of  opin- 
ion that  the  petitioner  was  not  entitled  to 
make  the  application*  I  very  much  regret 
that  I  have  not  had  any  note  of  the  Vice 
Chancellor's  judgment ;  but  I  must  assume 
the  ordering  of  the  petition  to  stand  bver 
must  have  been  founded  upon  an  opinion 
New  Seribs,  XVII.— Chanc. 


that  no  decided  objection  had  been  raised 
to  that  order. 

If,  then,  Mr.  Bass  was  in  a  position  to 
make  the  application,  the  fact  of  payment 
could  be  no  bar,  for  so  the  act  declares;  and 
there  is  no  evidence  of  any  special  contract 
as  to  the  matter  which  would  have  been 
held  to  exclude  the  trustees'  right  to  taxa- 
tion. 

The  only  question  remaining  is,  whe- 
ther there  was  anything  in  what  passed 
at  the  time  of  payment  to  exclude  the 
summary  jurisdiction  of  the  Court,  and  to 
make  it  exerciseable  only  in  a  regular  suit : 
for  there  is  no  question  here  as  to  any 
agreement  before  the  business  was  done  as 
to  the  manner  in  which  the  costs  were  to  be 
charged,  or  the  mode  by  which  the  amount 
was  to  be  ascertained,  as  in  the  case  before 
the  Master  of  the  Rolls — HoUandv.  Qwynne^ 
In  re  Byrch;  nor  are  there  any  facts  in 
this  case  to  bring  it  within  the  authority  of 
Barwell  v.  Brooks^  in  the  matter  of  Catilin, 
The  observation  of  the  Master  of  the  Rolls 
in  that  case,  as  to  the  Court  not  having 
jurisdiction  upon  petition,  with  respect  to  a 
settled  account,  must  be  understood  to  have 
reference  to  the  facts  of  the  case  in  which  the 
amount  of  the  bill  of  costs  formed  an  item  in 
that  settled  account,  the  balance  of  which 
had  been  paid  to  the  client.  The  observation 
pould  not  have  been  intended  to  apply  to  a 
case  of  mere  settlement  of  bills  of  costs,  for 
that  would  have  been  to  repudiate  the  juris- 
diction by  petition,  in  every  eye  of  pay- 
ment, which  is  in  itself  a  settlement,  and 
the  Master  of  the  Rolls  has,  in  many  cases, 
acting  upon  the  authority  of  former  decisions, 
many  of  which  were  observed  upon  by  me 
in  Horlock  v.  Smith  (1)  and  Waters  v. 
Taylor  (2),  under  special  drcumstanoes 
upon  petition  opened  such  settlement,  and 
directed  the  taxation  of  paid  bills,  as  in  In 
re  JVeU8{S);  and  though  no  order  was 
made,  the  principle  was  distinctly  recognized 
in  In  re  Fyson  (4)  and  In  re. Lees  (5). 

(1)  2  Mjl.&Cr.  495;  8.c.  6  Law  J.  Rep.  (n.i.) 
Chanc.  236. 

(2)  Ibid.  526;  s.c.  6  Law  J.  Hep.  (n.s.)  Cbanc. 
245. 

(3)  8  Beav.  416;  ■..€.  14  Law  J.  Rep.  (n.s.) 
Chanc.  215. 

(4)  9  Ibid.  117. 

(5)  5  Ibid.  410;  s.  c  13  Law  J.  Rep.  (n.s.) 
Chase.  151. 
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The  refusal  of  the  Master  of  the  Rolls 
in  the  matter  of  Wkitcombe,  to  direct  the 
taxation,  has  been  referred  to  as  throwing 
some  doubt  on  this  jurisdiction.  The  &cts 
of  that  case  are  very  peculiar,  to  which 
the  expression  used  by  the  Master  of  the 
Rolls  must  be  considered  as  having  refer- 
ence: and  it  cannot  be  put  in  competition 
with  the  authorities  I  have  before  referred 
to.  If  the  petitioner,  Mr.  Bass,  was  in  a 
position  to  entitle  him  to  make  this  appli- 
cation, and  if  the  connexion  between  the 
parties  was  clearly  that  of  solicitor  and 
client,  and  the  amount  between  them  was 
merely  that  of  costs,  and  if  this  payment 
and  settlement  of  such  amount  does  not 
exclude  the  summary  jurisdiction  of  the 
Court,  the  only  remaining  question  will  be, 
whether  there  were  special  circumstances  to 
authorize  the  exercise  of  such  jurisdiction. 
It  is  not  a  case  in  which  errors  can  be  in« 
quired  into,  one  of  the  complaints  being 
that  the  client  has  not  received  any  account, 
and  is,  therefore,  ignorant  of  what  it  con- 
tains ;  but  it  is  a  case  of  pressure  and  of 
undue  advantage  taken  of  the  exigencies  of 
the  client  by  the  solicitors,'  and  an  abuse 
of  the  power  they  had  acquired.  Of  such 
pressure  and  improper  dealing,  the  letter  of 
the  1 8th  of  November  1845  and  the  lan- 
guage of  the  receipt  leaves  but  little,  if  any 
thing  were  wanting,  to  complete  the  proof% 
They  prove  threats  by  the  solicitors  to  act 
contrary  to  the  wish  of  their  clients ;  a  denial 
of  the  cliepts'  right  by  the  solicitors  to  dis- 
miss them ;  a  withholding  of  papers  belong- 
ing to  them,  and  a  stipulation  that  the  sum 
of  28,000/.  for  costs  should  be  paid  amongst 
several  solicitors,  of  which  Stephen  &  Hut- 
chinson were  to  have  18,000/.,  as  the  con- 
dition of  the  solicitors  abstaining  from  act- 
ing upon  such  assumed  rights  and  carrying 
such  threats  into  execution ;  and  the  evidence 
proves,  that  at  the  time  of  payment,  and  as 
the  reason  for  making  it,  the  circumstances 
of  the  company  were  such  as  to  require 
the  immediate  possession  of  the  documents 
which  could  only  be  obtained  by  submitting 
to  the  terms  imposed.  The  agreement 
stipulated  in  the  strongest  terms  that  the 
transaction  should  be  a  final  and  complete 
settlement  of  all  matters  in  difference ;  but 
if  the  case  be  one  within  the  jurisdiction  of 
the  Court,   that  jurisdiction  will  not  be 


ousted  by  the  terms  the  solicitors  have  im- 
posed upon  their  clients,  and  the  agreement 
for  a  settlement  provides  that  the  bill  of 
costs  shall  be  delivered  with  all  practicable 
speed,  and  after  the  lapse  of  two  years  no 
such  bill  has  been  delivered.  The  first 
thing  will  be  to  compel  the  delivery  of  such 
bill,  till  which  tjme  the  client  cannot  know 
the  extent  of  his  case  against  the  solieiton. 
I  propose,  therefore,  to  make  the  usual 
order  against  the  solicitors  for  the  deliTcry 
and  taxation  of  their  bills. 


L.C. 

1846. 

Dec.  18,  19. 

1847.  y     PARKER  V,  MORRBLL. 

Jan.  19,  20. 

1848. 

Jan.  27. 

Evidence  —  Witness  —  Examination  of 
Parties  to  Cause — Issues — Interest  of  Monejf. 


A  btU  was  filed  to  set  aside  certain 
riiies  given  to  a  banking  firm,  upon  ■  the 
ground  that  they  were  obtained  by  fraud 
and  concealment*  The  transaction  took  place 
between  the  plaintiff  and  a  late  partner  in 
the  banking  house  who  had  since  died*  Issues 
were  directed  to  try  the  question  of  fraud  or 
concealment ;  but  an  order  of  the  Court  below, 
directing  that  the  plaintiff  and  the  defendants 
might  be  examined  as  witnesses^  was  reversed  ; 
it  appearing  that  such  a  direction  wonkt 
necessarily  give  the  plaintiff  an  advanitsge 
over  the  defendants  who  were  not  parties  to 
the  original  transaction. 

i'he  former  partner ^  who  had  managed  the 
transaction,  fuid  ceased  to  be  a  member  of  the 
banking  firm  and  had  since  become  bank^ 
ruptf  and  had  been  made  a  defendant  as  the 
executor  of  another  partner : — Heid^  that 
his  answer  was  not  admissible  us  evidence 
against  the  other  defendants,  the  continuing 
partners. 

Principles  on  which  the  Court  acts  in 
allowing  parties  to  a  cause  to  be  examined  as 
witnesses  on  their  own  beha^vpon  the  trial 
of  an  issue. 

Where  money  has  been  paid  to  one  of  the 
parties  to  the  suit,  under  a  decree  whieh  is 
afterwards  reversed  and  the  money  ordered 
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to  be  repaidf  iiUerest  on  the  money  wiU  not 
he  payable  unleu  specially  ordered  by  the 

C(mrt. 

The  plaintiff  in  this  suit  had  joined  with 
his  brother  Richard  Parker  as  a  surety  in 
two  bonds  given  to  Messrs.  Cox,  Morrell  8s 
Co.,  who  carried  on  the  business  of  bankers 
in  copartnership. 

The  first  bond  was  given  in  January  1 822. 
At  that  time  Richaid  Parker,  who  kept  .a 
banking  account  with  Cox,  Morrell  &  Co., 
represented  to  the  plaintiff  that  he  had 
occasion  for  2,000/.  for  a  few  months,  and 
that  the  bank  would  lend  him  that  sum  if 
the  plaintiff  would  join  in  a  bond  to  secure  it. 

The  second  bond  was  given  in  April  183 1* 
At  that  time  Richard  Ferdinand  Cox,  one 
of  the  partners  in  the  bank,  represented  to 
the  plaintiff  that  his  brother  Richard  Parker 
wished  to  borrow  2,500Z.  from  the  bank, 
and  had  requested  him,  Richard  F.  Cox,  to 
apply  to  the  plaintiff  to  join  in  another  bond 
to  secure  that  advance.  The  plaintiff  exe- 
cuted the  bond  and  also  a  warrant  of  attor- 
ney to  enter  up  judgment  against  him  in  an 
action  of  debt  for  2,500^ 

At  the  end  of  the  month  of  April  1831, 
Richard  F.  Cox  ceased  to  be  a  partner  in 
the  banking  firm ;  and  the  plaintiff  became 
desirous  that  his  liability  on  the  bond  should 
be  pat  an  end  to.  His  brother  therefore 
paid  1,0002.  to  the  bankers  in  part  satisfoc- 
tion  of  the  debt  of  2,5002.  No  further  part 
was  paid  until  1838,  when  judgment  was 
entered  up  against  the  plaintiff,  and  a  writ  of 
«ctre/ada«  issued,  and  the  plaintiff  thereupon 
paid  1,560Z.  14t.  on  account  of  the  balance 
remaining  due,  and  interest  thereon. 

In  1838  Richard  F.  Cox  became  bank- 
nipt,  and  in  1839.  his  assignees,  together 
with  two  of  the  defendants,  the  Messrs. 
Morrell,  who  were  then  the  sole  continuing 
partners  in  the  bank,  brought  an  action 
against  the  plaintiff  upon  the  bond  of  1822. 
The  plaintiff  therefore  instituted  inquiries 
into  i\e  state  of  his  brother's  account  with 
the  bank  at  the  time  when  the  alleged  ad- 
vances were  made,  and  he  found  that  great 
misrepresentation  and  concealment  had  been 
practised,  and  that  his  brother,  instead  of 
merely  wanting  a  temporary  advance  to  a 
snudl  amount,  was  already  indebted  to  the 
bank  in  several  thousand  pounds,  when  the 


sums  of  2,0002.  and  2,500/.  were  advanced 
to  him.  He  thereupon  filed  this  bill,  the 
object  of  which  was  to  have  the  1,5602. 14«« 
repaid  to  him,  and  also  to  restrain  the  defen- 
dants from  proceeding  against  him  on  tlie 
bond  of  1822. 

The  defendants,  by  their  answer,  stated 
that  the  transactions  between  the  bank  and 
the  plaintiff  had  been  managed  by  R.  F. 
Cox,  and  that  they  had  no  knowledge  of 
any  fraud  or  conceedment.  R.  Cox,  one)of 
the  partners,  died  before  this  suit  was  insti- 
tuted, and  his  son  R.  F.  Cox,  who  was  his 
personal  representative,  was  made  a  defen- 
dant in  that  character.*  By  his  answer  he 
admitted  the  case  made  by  the  plaintiff's 
bill.  The  cause  came  on  to  be  heard,  before 
Vice  Chancellor  Knight  Bruce,  in  May 
1846.  At  the  hearing  the  plaintiff  proposed 
to  read  the  answer  of  R.  F.  Cox  as  evidence 
against  the  other  defendants.  The  decree 
recited  that  this  answer  had  been  tendered 
as  evidence,  but  objected  to  by  the  other 
defendants,  and  read  de  bene  esse^  without 
prejudice  to  the  question  whether  the  same 
was  admissible  or  not  as  evidence  against 
those  defendants ;  and  the  Court  then  di- 
rected five  issues — first,  whether  the  bond 
and  warrant  of  attorney  given  in  April 
1831  were  obtained  from  the  plaintiff  by 
means  of  firaudulent  or  unfair  representa- 
tions made  to  him  by  the  four  obligees  (the 
partners  in  the  bank)  or  any  or  either  of 
them ;  second,  whether  the  said  bond  and 
warrant  were  obtained  from  the  plaintiff  by 
means  of  any  untrue  representation  made 
to  him  by  the  bankers,  or  any  or  either  of 
them;  third,  whether  they  were  obtained 
from  the  plaintiff  by  means  of  any  fraudu- 
lent or  unfair  concealment,  or  suppression 
by  the  bankers,  any  or  either  of  them; 
fourth,  whether  they  were  unfEorly  obtained ; 
fifth,  whether  they  were  given  with  the 
intent  to  secure  any  debt  or  liability  other 
than  the  whole  or  part  of  the  cash  balance, 
which,  on  the  day  of  the  date  thereof,  inde- 
pendently of  any  other  outstanding  liability, 
was  due  from  R.  Parker  to  the  bank,  and 
the  interest  thereon;  and  it  was  ordered 
that  the  plaintiff  should  be  at  liberty  to  be 
examined  for  himself,  and  the  defendants 
the  Morrells  for  themselves.  The  trial  took 
place  in  1846.  The  answer  of  the  defen- 
dant, R.  F.  Cox,  was  tendered  as  evidence 


22S 


COURTS  OF  CHANCERY: 


by  the  plaintiff,  but  was  not  received.  The 
plaintiff  was  examined,  and  the  verdict  was 
in  his  favour.  The  cause  was  then  brought 
on  before  Vice  Chancellor  Knight  Bruce, 
on  the  equity  reserved,  when  his  Honour 
directed  the  1 ,560/.  I4s.  to  be  repaid  to  the 
plaintiff,  with  the  costs  of  the  suit,  in  which 
the  costs  of  the  trial  at  law  were  to  be 
included.  The  defendants  thereupon  ap« 
pealed  from  both  the  decrees  except  as  to 
the  third  issue. 

Mr.  fVigram,  Mr.  Roll,  and  Mr.  Sheb» 
heare,  for  Messrs.  MorreU.  — -  The  answer 
of  R.  F.  Cox  could  not  be  read  against 
the  other  defendants — Atkins  v.  Tredgold 
(1),  Slater  V,  LatPson{2)f  Wood  v.  Brad- 
dick  (3),  Grant  v.  Jackson  (4).  An  admis- 
sion made  by  one  member  of  a  part- 
nership is  binding  on  his  co-partners ;  but 
here  R.  F.  Cox  had  ceased  to  have  any 
interest  in  the  subject-matter  of  the  dis^ 
pute ;  and,  therefore,  his  admissions  were 
immaterial  as  &r  as  his  former  partners 
were  concerned.  Where  there  are  no  per- 
sons who  have  any  knowledge  of  certain 
facts,  except  the  parties  to  a  suit,  the  Court 
will  sometimes  allow  them  to  be  examined. 
But  in  this  case  the  Morrells  were  no  parties 
to  the  transactions  at  all.  The  plaintiff  is 
the  only  person  now  living  who  was  present; 
and  the  only  witness  who  could  have  con- 
tradicted him,  namely,  R.  F.  Cox,  is  dead. 
The  Court,  tiierefore,  will  give  a  most  im- 
portant advantage  to  the  plaintiff  if  it  allows 
him  to  be  examined.  No  other  witnesses 
can  be  brought  forward  to  oppose  to  him. 

Mr.  Russell^  Mr.    Walker,    and  Mr. 
Goodeve,  contra.—- As  to  the  admissibility 
of  Cox's  answer  as  evidence,  they  cited— 
Pritehard  v.  Draper,  1  Russ.  &  Myl. 

191. 
Crosse  v.  Bedingfield,  12  Sim.  35  ;  s.c. 
10  Law  J.  Rep.  (n.s.)  Chanc.  219. 
And  as  to  the  propriety  of  directing  the 
parties  to  this  suit  to  be  examined,  they 
cited  De  Tastei  v.  Bordenave{6),  and  Seton 
on  Decrees,  p.  346. 

(1)  2  B.  «e  C.  28 ;  a.  e.  I  Law  J.  Rap.  K.B.  228. 

(2)  1  B.  &  Ad.  396  J  a.  0.  9  Law  J.  Rep.  K.B.  4. 

(3)  I  Taunt.  104. 

(4)  Peake,  208. 
(6)  Jao.  616. 


Jan.  27, 1848.-^The  Lord  Chancbllor. 
—This  case  involves  several  points  of  great 
importance  as  to  the  practice  of  the  court, 
upon  neither  of  which  have  I  any  doubt. 
The  decree  recites,  as  one  of  the  grounds 
upon  which  it  was  founded,  that  "upon 
hearing  ^e  answer  of  the  defendant,  Richard 
Ferdinand  Cox,  to  the  plaintiff's  original 
and  amended  bill  tendered  by  the  plaintiff 
as  evidence  against  the  defendants  James 
and  Robert  MorreU,  but  objected  to  by  them 
and  read  de  bene  esse,  without  prejadice  to 
the  question  whether  the  same  was  admis« 
Bible  or  not  as  evidence  against  the  defen- 
dants, J.  and  R.  MorreU."  The  decree 
imports  that  it  was  made  upon  hearing  the 
answer  read  against  the  other  defendants ; 
but  it  cannot  be  supposed  that  the  Court 
permitted  such  a  matter,  at  the  same  time, 
to  have  any  effect  upon  its  judgment,  with- 
out deciding  whether  it  was  admissible  or 
not  in  evidence.  I  have  lately  had  several 
opportunities  of  stating  my  opinion  as  to 
this  course  of  proceeding ;  and  it  is,  there- 
fore, unnecessary  to  repeat  it  in  the  present 
case.  When  a  piece  of  evidence  is  tendered 
and  objected  to,  it  is,  I  think,  the  dnty  of 
the  Court,  before  it  makes  a  decree,  U> 
decide  upon  the  admissibiUty  of  the  evi- 
dence ;  and  I  have  no  hesitation  in  the  pre- 
sent case  in  holding  that  this  answer,  as 
tendered,  ought  to  have  been  altogether 
rejected:  it  was,  as  I  have  said,  simply 
tendered  by  the  plaintiff  as  an  answer  in  the 
cause,  and  so  the  decree  states  it ;  that  is, 
an  office  copy  was  produced  as  the  answer 
of  R.  F.  Cox :  it  was  an  attempt  to  read 
the  answer  of  one  defendant  against  another, 
which  is  contrary  to  the  rule  and  practice 
of  the  court.  The  decree  recites  that  it  was 
tendered  as  evidence ;  diat  does  not  negative 
the  supposition  that  it  was  tendered  as  an 
answer  in  the  cause.  It  cannot  mean  that 
it  was  tendered  as  a  document  of  a  person 
whose  admission  would  be  evidence  against 
the  defendants  J.  and  R.  MorreU,  because 
there  does  not  appear  to  have  been  any 
evidence  introduced  of  that  character.  The 
identity  of  the  party,  his  relative  sitDation 
with  respect  to  the  other  defendants,  and 
the  audienticity  of  the  answer  as  containing 
his  admission,— aU  essential  points  whidi 
it  was  the  dnty  of  the  plaintiflb  to  prove,  but 
which  are  not  proved  alkmde,  are  proposed 
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to  be  proved  by  this  answer,  and  these 
objections  are  taken  to  its  admissibility. 
Without,  therefore,  further  entering  into 
the  question,  I  think  it  clear  that  as  the 
matter  was  presented  to  the  Court,  the  do- 
cument ought  to  have  been  rejected. 

I  must,  however,  observe  that  as  to  the 
question  whether  such  a  document  would, 
if  regularly  brought  before  the  Court,  have 
been  received  in  evidence,  none  of  the  cases 
referred  to  come  near  to  the  question. — 
Pritehard  v.  Draper  is  a  case  which  comes 
nearest  to  it.  That  proceeded  upon  a  ground 
which  is  wanting  here,   namely,  that  the 
parties  making  Uie  admission  were  at  the 
time  subject  to  a  joint  obligation  with  the 
party  against  whom  it  was  tendered,  which 
appears  to  form  the  ground  upon  which 
Lord  Brougham  proceeded  in  resting  his 
decision,  namely,  that  by  the  decisions  at 
law,  upon  the  then  Statute  of  Limitations, 
one  of  two  parties  bound  might  by  a  deda* 
ration  and  promise,  after  the  statute  had 
run,  take  tbe  case  out  of  the  operation  and 
effect  of  the  Statute  of  Limitations  as  then 
existing,  not  that  the  Tight  was  destroyed 
by  the  running  of  time,  but  only  that  the 
remedy  of  the  party  was  barred.     In  the 
present  case  R.  F.  Cox,  the  late  partner 
with  Messrs.  Morrell,  became  bankrupt  in 
1838,  and  obtained  his  certificate ;  and  was 
made  a  defendant,  not  as  having  been  a 
partner,  but  as  the  representative  of  his 
father  Richard  Cox,  and  having  no  interest 
in  any  of  the  matters  in  contest,  which  he, 
by  his  answer,  disclaimed.     He  was,  there- 
fore, when  the  bill  was  filed  in  1840,  and, 
subsequently,  in  May  1845,  when  his  answer 
to  the  supplemental  bill  was  filed,  and  for 
anything  tbat  appeared,  at  the  time  of  the 
hearing,  he  was  a  competent  witness  to  state 
any  fiicts  that  the  plaintiff  might  wish  to 
establish  by  him ;  but  departing  from  the 
regular  course  of  the  Court,  the  plaintiff 
tendered  an  ofiSce-copy  of  the  answer,  put 
in  many  years  after  all  his  connexion  with 
tbe  other  defendants  had  ceased,  and  when  he 
had  no  interest  or  liability  connected  with 
any  of  the  objects  of  the  suit.     If,  upon 
the  trial  of  the  issue  I  am  about  to  direct, 
thia  answer  should  be  tendered  in  evidence, 
its  admisaibility  will  be  decided  upon  as  the 
facts  and  the  law  may  appear  to  the  pre- 
siding Judge.     I  am  only  considering  what, 


in  my  opinion,  ought  to  have  been  done  at 
the  hearing  of  the  cause  in  this  court ;  and 
I  am  clearly  of  bpinion  that  this  document, 
as  tendered,  ought  to  have  been  rejected. 

The  other  part  of  the  decree,  to  which  I 
think  it  necessary  particularly  to  advert,  is  the 
direction  that,  at  the  trial,  the  plaintiff  was 
to  be  at  liberty  to  be  examined  for  himself, 
and  the  defendants  J.  and  R.  Morrell  were 
to  be  at  liberty  to  be  examined  for  them- 
selves. The  course  which  the  Court  some- 
times adopts  in  endeavouring  to  ascertain 
the  truth  by  a  means  inconsistent  with  the 
ordinary  rule  of  evidence  has,  no  doubt, 
been  frequently  attended  with  advantage; 
but  I  think  it  ought  to  be  resorted  to  with 
great  caution,  and  never  adopted  unless, 
under  the  peculiar  circumstances  of  the 
case,  justice  could  not  be  obtained  without 
it;  and,  certainly,  never  when,  from  the 
acts  of  the  parties,  an  unfair  advantage  would 
be  gained  by  one  to  the  prejudice  of  the 
other.  In  this  case  I  find  from  the  state- 
ment in  the  plaintiff's  bill,  that  all  the 
transactions  complained  of,  and  from  whicb 
fraud  is  imputed,  took  place  between  the 
plaintiff  himself  and  R.  F.  Cox.  The 
defendants,  the  Morrells,  are  parties  who 
are  not  alleged  to  have  interfered  in  any 
part  of  the  transactions  which  are  objected 
to,  and  appear  to  be  not  only  not  parties  to 
the  alleged  misconduct,  but  to  have  been 
themselves  victims  of  the  improper  dealings 
with  Richard  Parker,  the  plaintiff's  brother. 
R.  F.  Cox  is  alleged  to  be  now  dead,  but 
until  the  year  1845,  he  might  have  been 
examined  by  the  plaintiff  in  proof  of  his 
case.  He  neglected  so  to  do ;  and  if  he 
by  his  neglect  has  lost  the  benefit  of  his 
evidence,  the  fault  rests  with  him.  There 
could  be  no  reason  for  giving  him  permission 
to  prove  his  own  case  in  evidence ;  and  if 
he  had  such  permission  given,  it  could  be 
given  only  by  putting  the  defendants  on  a 
par  with  him :  this  Uie  decree  professes  to 
do ;  but  as  all  the  facts  alleged  were  in  the 
knowledge  of  the  plaintiff,  and  none  of 
them  in  the  knowledge  of  the  defendants, 
they  had  not  the  means  of  contradict* 
ing  or  explaining  what  the  plaintiff  might 
state  as  to  what  took  place  between  him 
and  R.  F.  Cox.  This  has  not  been  so  in 
any  one  of  the  cases  in  which  such  orders 
have  been  made.     In  De  Tasiet  v.  Borde^ 
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nave^  botb  the  plaintiffs  and  the  defendants 
were  the  parties  to  the  transactions  in  ques* 
tion;  and  there  was  no  other  means  of 
ascertaining  what  they  really  were.  I  think, 
therefore,  that  the  order  for  the  examination 
of  the  plaintiff  gave  him  a  very  unfair  ad- 
vantage over  the  defendants ;  and  that  this 
departm'e  from  the  usual  course  of  ascertain- 
ing the  fact  was  calculated  not  to  promote 
the  object,  but  to  lead  to  the  opposite  result. 
I  am,  therefore,  of  opinion  that  this  part  of 
the  decree  ought  not  to  have  been  made. 

The  question  remains  what  ought  to  have 
been  the  decree.  The  petition  of  appeal 
does  not  suggest  that  this  bill  ought  to  have 
been  dismissed ;  but  that  a  different  issue 
ought  to  have  been  directed,  and  the  state 
of  R.  Parker's  account  with  the  firm  and 
the  transactions  which  took  place  should  be  . 
placed  under  investigation.  The  appellant 
contends  that  there  was  no  case  for  any 
inquiry  upon  the  present  occasion,  except 
as  to  the  concealment;  that  the  suggesHo 
falsi  and  the  suppressio  veri  may  be  clearly 
allied,  and  the  distinctions  between  them 
very  nice.  I  am,  therefore,  unwilling  to 
limit  the  inquiry;  and  I  think  the  issue 
should  be,  whether  the  bond  and  warrant 
of  attorney,  dated  respectively  in  April 
1831,  in  the  pleadings  mentioned,  were 
fraudulently  obtained  from  the  plaintiff  by 
means  of  false  representations,  or  improper 
concealment  on  the  part  of  the  four  obligees, 
or  any  of  them,  with  liberty  to  the  Judge 
to  indorse  special  circumstances  upon  the 
postea,  I  see  no  case  made  for  die  fifth 
issue,  for  it  will  in  effect  depend  upon  the 
construction  of  the  others. 

The  1,562/.  had  been  paid  to  the  plaintiff 
in  compliance  with  the  decree.  The  ques- 
tion was  now  raised  whether  the  defendants, 
being  entitled  to  receive  it  back  again  from 
the  plaintiff,  could  demand  interest  also. 
The  Lord  Chancellor  referred  to  the  case 
of  Gittina  v.  Steele  {6),  and  said,  that  as  no 
special  order  had  been  made  in  this  case 
respecting  interest,  the  defendants  were  only 
entitled  to  be  repaid  the  principal  sum 
without  interest. 

(6)  1  Swaost  199. 


L.C. 

1847. 

Nov.  10,  12,  13.  }-  CROGK£TT  V.  CROCK£TT. 

1848. 
Jan.  29. 

WiU — CoMtruction-'^Gift  hy  Implication 
— Power. 

A  testator  directed  thai  all  his  property 
should  be  at  the  disposal  of  his  wife^  for 
herself  and  her  children : — Held^  thai  the 
wife  was  either  a  trustee  with  a  large  dis- 
eretion  as  to  the  application  of  the  fund^  or 
had  a  power  in  favour  of  the  children^  sub^ 
ject  to  the  life  estate  in  herself 

Held,  also,  (reversing  the  decision  of  the 
Court  hehw,)  that  the  children  were  not 
entitled  to  a  present  interest  in  possession* 

The  wife  had  executed  a  deed,  by  which 
she  directed  the  income  of  the  testator's  pro" 
perty  to  be  paid  to  herse\ffor  life,  with  cer- 
tain trusts  in  remainder  for  the  benefit  of 
the  children;  and  by  a  decree  made  in  a 
supplemental  suit,  the  children  had  been 
declared  entitled  to  the  benefits  of  the  deed, 
and  that  decree  was  not  appealed  from^ 
The  Lord  Chancellor,  therefore,  refused  to 
make  any  declaration  as  to  the  rights  of  the 
parties  under  the  will,  independently  of  the 
deed  and  the  decision  in  the  supplemental 
suit ;  their  interests  being  in  a  great  measure 
decided  by  that  suit  and  the  decision  in  iU 

The  particulars  of  this  case  will  be  found 
reported  in  1 1  Law  /.  Rep,  (n.s.)  Chanc. 
279,  and  16  Law  J.  Rep.  (n.s.)  Chanc.  214. 

John  Crockett,  the  testator,  made  his  vrill 
dated  the  15th  of  March  1831,  at  Macao, 
in  the  following  words  : — "  Be  it  known  to 
all  men,  by  these  presents,  that  my  last 
desire  is,  Uiat  all  and  every  part  of  my 
property  shall  be  at  the  disposal  of  my  niost 
true  and  lawful  wife,  Elizabeth  Crockett, 
for  herself  and  children,  in  the  event  of  any 
unforeseen  accident  happening  to  myself, 
which  God  forbid;  and  I  recommend  the 
management  of  my  affairs  to  my  friend 
A.B." 

The  cause  came  on  to  be  heard,  before 
Vice  Chancellor  Wigram,  in  May  1842, 
when  his  Honour  decided  that  the  wife  was 
not  entitled  absolutely  to  the  frind,  but  that 
the  children  took  an  interest  in  possession 
under  the  will ;  and  he  ordered  the  fund  to 
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he  brought  into  court,  and  the  income  to 
be  paid  to  the  wife  daring  the  infancy 
of  the  children. 

In  January  1 847  his  Honour  made  an  order 
upon  the  petition  of  one  of  the  children, 
who  had  then  attained  twenty-one.  His 
Honour  expressed  an  opinion  that  the  widow 
and  children  of  the  testator  took  his  per- 
sonal estate  as  joint  tenants;  and  it  was 
ordered  that  the  share  of  the  petitioner 
should  be  paid  to  him  out  of  court. 

The  testator's  widow  appealed  from  both 
these  decisions. 

But  in  the  interval  between  the  decree  of 
1842  and  the  order  of  1847,  the  widow  had 
executed  a  deed,  dated  the  21st  of  Septem- 
ber 1844,  which  recited  the  decree  of  1842, 
and  also  that  it  was  doubtful  what  were  the 
strict  rights  of  the  widow  under  the  will, 
and  that  she  was  about  to  contract  a  second 
marriage :  and  she  thereby  directed  all  divi- 
dends arising  from  the  testator's  property, 
coming  to  her  in  any  way,  for  the  benefit 
of  herself  and  the  children,  to  be  paid  to 
her  during  her  life,  for  her  separate  use; 
and  80  &r  as  she  had  any  power  of  disposing 
of  any  of  the  testator's  property,  she  di- 
rected that  it  should  be  in  trust  for  all  the 
children  of  the  testator,  in  such  shares  as 
she  should  appoint,  and,  in  de&ult  of  ap- 
pointment, in  trust  for  the  children  equally, 
•the  sons  to  take  at  twenty-one  and  the 
daaghters  at  twenty-one  or  marriage.  In 
January  1845  a  supplemental  bill  was  filed 
by  the  children  to  have  the  benefit  of  the 
deed,  and  by  the  decree  made  by  the  Vice 
Chancellor  Wigram,  in  iliat  suit,  in  July 
1845,  it  was  declared  that  the  widow  and 
children  were  entitled  to  the  benefit  of  the 
deed  so  executed. 

This  last-mentioned  decree  was  not  ap- 
peided  from. 

Mr,  Walker  and  Mr.  Busk  appeared  for 
the  appellant. 

Mr.  RomiUy  and  Mr.  R.  Palmer  sup- 
ported the  decree. 

Mr.  Goldsmid  appeared  for  one  of  the 
children;  and 

Mr.  Leachf  for  the  trustees. 

The  following  authorities  were  referr^ 
to:— 

Koikes  V.  Ward,  1  Hare,  445 ;  s.  c.  11 
Law  J.  Rep.  (n.s.)  Chanc.  276. 


Longmore  v.  Elcum,  2  You.  &  Coll.  C.C. 

363;   s.  c.    12  Law  J.  Rep.  (n.s.) 

Chanc.  469. 
Costohadie  v.  Costohadie,  16  Law  J.  Rep. 

(n.s.)  Chanc.  259. 
Woods  V.  Woods,  1  Myl.  &  Cr.  401. 
Cuthush  V.  Cvihush,  1  Beav.  184  ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  175. 
Supple  V.  Lowsofit  2  Amb.  729. 
Butcher  v.  Butcher,  1  Ves.  &  B.  79. 
Brown  v.  Higgs,  8  Yes.  561. 
Malim  v.  Keighley, 2Yes.}\xn.  333, 529. 
Blackwell  v.  Bull,  1  Keen,  176  ;   s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  251. 
Anon.  2  Kel.  6. 
Daniel  v.  Ubley,  Sir  Wm.  Jones,  137, 

and  1  Sug.  on  Pow.  127. 
Wild's  ease,  6  Rep.  17,  b. 
Cook  V.  Coo^,  2  Vem.  545. 
Oates  d.  Hatterley  v.  Jackson,  2  Str. 

1172. 
Buffar  V.  Bradford,  2  Atk.  220. 
Crooke  V.  De  Vandes,  11  Yes.  330. 
Jubber  v.  Jubber,  9  Sim.  503. 
De  Witte  v.  De  Witte,  11   Sim.  41  ; 

s.  c.  9  Law  J.  Rep.  (n.s.)  Chanc.  270. 
Bustard  v.  Saunders,  7  Beav.  92. 
Bridge  v.  Yates,  12  Sim.  645  ;  s.  c.  14 

Law  J.  Rep.  (n.s.)  Chanc.  426. 
Beales  v.  Crisford,  13  Sim.  592 ;   s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  26. 
Anon.  Moore,   57,  pK  162,  Dal.  58, 

pi.  5,  Ow.  32. 
Tomlinson  v.  Dighton,  1  P.  Wms.  152. 
Robinson  v.  Tickell,  8  Yes.  142. 
Fowler  v.  Hunter,  3  You.  &  J.  506. 

Jan.  29, 1848. — The  Lord  Chancellor. 
—The  first  question  to  be  determined  is, 
what  estate  and  interest  the  mother  and  the 
children  take  under  the  will  of  John  Crock- 
ett :  and  the  second  is,  in  what  manner  and 
to  what  extent,  after  what  has  taken  place, 
such  rights  and  interests  are  to  be  adminis- 
tered. As  to  Ihe  first,  the  result  of  the 
decision  and  orders  appealed  from  is  to 
decide  that,  under  the  will,  the  mother  and 
her  children  were  joint  tenants  of  the  pro- 
perty, and,  therefore,  that  there  being  three 
children,  of  whom  one  has  attained  twenty- 
one,  such  one  is  entitled  to  payment  of  one- 
fourth  part  of  the  fund,  and  the  income  arising 
from  the  other  three-fourths  of  the  property 
is  ordered  to  be  paid  to  the  mother,  for 
the  support  of  herself  and  maintenance  and 
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education  of  her  infant  children,  a  direction 
not  very  easily  reconcileahle  with  the  decla- 
ration that  the  children  take  interests  in  pos- 
session in  aliquot  parts  of  the  property.  If 
the  children  take  in  direct  shares  aliquot  parts 
of  the  property  as  joint  tenants,  there  is  no 
appointment  of  guardians,  or  inquiry  as  to 
maintenance  out  of  the  income  of  the  chil- 
dren's property,  but  a  direction  to  pay  to 
the  mother  as  if  she  had  been  entiUed  to- 
the  income  during  the  minority  of  the  chil- 
dren, subject  to  the  charge  for  maintenance 
and  education.  The  will  which  has  occa- 
sioned the  question  is  dated  the  15th  of 
March  1831,  and  is  in  these  words — [His 
Lordship  here  read  the  will.]*— I  have  not 
been  referred  to,  nor  have  I  found  any 
case  in  which  the  terms  of  the  gift  of 
personalty  have  been  precisely  the  same 
as  here.  There  are  many  in  which  rules 
and  principles  have  been  established  that 
appear  to  me  to  lead  to  the  conclusion  that  the 
children  do  not  take  interests  in  possession 
of  the  property  as  joint  tenants  with  the 
mother,  which  would  give  the  same  effect  to 
the  words  used  as  if  the  gift  had  been  simply 
to  the  mother  and  her  children,  which  was 
the  case  oiDe  JVittey,  De  fVUte  $aid  Beales 
V.  Crufordf  although  even  in  the  case  of 
such  a  gift,  a  very  slight  indication  of 
intention  that  the  children  should  not  take 
jointly  with  their  mother  has  been  thought 
sufficient  to  enable  the  Court  to  secure  the 
life  estate  of  the  mother — Porter  v.  Fox  (1). 
In  the  present  case  there  is  not  any  indica- 
tion of  such  an  intention,  and  all  the  provi- 
sions of  the  will  are  inconsistent  wit;h  such  a 
construction.  If  such  had  been  the  testator's 
intention,  why  did  he  not  give  the  pro- 
perty to  his  wife  and  children  ?  Why  did  he 
abstain  from  giving  anything  to  the  children 
directly  ?  Why  did  he  provide  that  what- 
ever they  might  get  should  come  through  his 
wife  ?  Why  did  he  put  all  the  property  at 
the  disposal  of  his  wife  ?  •  And  why  were 
three-fourths  of  it  placed  at  the  disposal  of 
his  wife,  over  which,  if  the  children  took  as 
joint  tenants  with  her,  she  would  have  no 
power  of  disposal  or  controul  ?  It  was  die 
intention  of  the  testator  that  his  property 
should  be  applied  to  the  benefit  of  his  wife 
and  children,  and  that  the  dominion  over  it 
for  that  purpose,  and  the  disposal  of  it  in 
furtherance  of  Uiat  intention,  was  to  be 

(1)6  Sim.  485. 


exercised  by  the  wife,  but  of  lids  the  de- 
cree deprives  her,  and  deprives  the  chUdren 
of  that  benefit   and  protection  which  it 
was  intended  to  afford  them.     If  the  gift 
had  been,  that  the  property  should  be  at 
the  disposal  of  his  wife  without  more,  she 
would  have  had  the  property  absolutely; 
if  at  her  disposal  for  her  children,  %he 
would  have  haid  a  trust  or  power ;  but  in 
neither  case  would  the  children  have  had 
an  interest  in  possession  as  joint  tenants. 
Can  introducing  the  wife  as  one  of  the  par- 
ties to  be  benefited  destroy  the  estate  which 
a  part  of  the  terms  of  the  gift  standing  alone 
would  give  her,  or  the  power  which  the 
other  part  created  for  the  benefit  of  the  chil- 
dren ?     Cases  in  support  of  each  of  these 
propositions  will  be  found  collected  in  Mr. 
Chance's  book  on  Powers ^  vol.  1.  p.  40,  and 
among  them  is  one,  the  circumstances  of 
which  are  nearly  as  possible  the  same  as  the 
present:  I  mean  the  anonymous  case  in 
DaUsofif  p.  58,  in  which  a  man,  by  his  will, 
devised  lands  to  his  wife  to  dispose  and  em- 
ploy them  on  herself  and  on  his  (or  her)  son 
(or  sons)  at  her  will  and  pleasure.     It  was 
held  by  Chief  Justice  Dyer,  Mr.  Justice 
Weston,  and  Mr.  Justice  Welshe,  that  the 
wife  had    a  fee  simple,  but  that  it   was 
eonditional,  so  that  if  the  wife  alien  to  a 
stranger  it  would  be  a  forfeiture.   This  case 
was  cited  in  Peere  Williams,  on  the  aigu* 
ment  of  Tomiinton  v.  DighUm^  and  by  Lord 
Ellenborough  in  Doe  d.  GiU  v.  Pearaom  (2). 
Other  cases  there  are  in  which,  although  no 
direct  interest  is  given  to  the  devisee,  trustee, 
or  donee  of  the  power,  yet  it  was  considered 
as  intended  that  an  interest  should  be  given. 
Such  was  the  case  of  Daniel  v.  Uhley^  re- 
ported in  several  books,  and  cited  in  1  P. 
Wms,  152.   The  devise  was  "  to  Agnesiiny 
wife,  to  dispose  of  at  her  will  and  pleasure, 
and  to  give  to  such  of  my  sons  as  she  shall 
think  best."  The  wife,  by  deed,  with  livery, 
enfeoffed  the  second  son  in  fee,  which  b^ng 
disputed  by  the  eldest,  it  was  held  by  all  the 
Judges  that  the  second  son  was  entitled; 
but  although  they  all  agreed  that  this  devise 
did  not  give  to  the  eldest  son  any  estate  or 
interest  in  possession,  they  differed  mocfa  as 
to  the  estate  and  interest  taken  by  the  wife, 
some  thinking  that  she  took  the  fee  con- 
ditional, some  thinking  that  she  took  the 
fee  with  a  trust,  and  others  that  she  took  the 

(2)  6  EMt,  181. 
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life  estate  with  a  power.     All  concurred  in 
thinking  tkat  the  eldest  son  did  not  take 
any  absolute  interest.   These  indeed  are  old 
cases,  but  the  principle  established  has  been 
recognized  in  many  recent  decisions.     The 
first  I  refer  to  is  Raikes  v.  IVard^  by  Vice 
Chancellor  Wigram,  in  which  under  a  gift 
to  the  testator*s  wife,  to  the  intent  that  she 
night  dispose  of  the  same  for  the  benefit 
of  herself  and  children  in  such  a  manner  as 
she  might  deem  best  and  most  advantageous, 
it  was  very  properly  held  that  the  wife  did 
aottakeanabsoluteinterest;  but  his  Honour, 
after  quoting  many  cases,  shewing  that  such 
a  bequest  raised  a  trust  for  the  children, 
said  *'  I  have  no  hesitation  in  stating  that, 
to  whatever  extent  the  widow  or  family  of 
Mr.  Raikes  may  have  an  interest  in  his 
estate,  after  satisfying  the  paramount  claims 
of  creditors,  the  Court  will  not  deprive 
the  widow  of  the  honest  exercise  of  the  dis- 
cretion which  the  testator  has  vested  i^  her, 
or  refuse  its  assistance  to  inquire  into  or  to 
sanctbn  any  reasonable  arrangements  which 
she  may  desire  to  make."   In  his  judgment 
in  this  case,  the  Vice  Chancellor  Wigram 
refers  to  my  decision  in  Woods  v.  Woods, 
in  which  I  held,  that  under  a  gift  of  '*  all 
overflush  to  my  wife  towards  her  support 
and  her  family,"  the  widow  took  the  pro- 
perty subject  to  a  trust  for  the  family.     It 
was  not  argued  and  never  occurred  to  me 
that  any  claim  could  be  made  by  any  of 
the  children    for    immediate   payment   of 
an  aliquot  part  of  the  property ;  nor  indeed, 
did  the  Vice  Chancellor  Wigram  seem  to 
entertain    such    opinion   when    this    case 
first  came  before  him  in  1842  (3),  for  at 
that  time,  having  decided  that  the  widow 
did  not  take  an  absolute  interest  in  the 
property,  he  directed  that  the  whole  income 
should  be  paid  to  her  during  the  minority  of 
the  children,  she  providing  for  their  mainte- 
nance and  education.  The  part  of  the  decree 
that  appears  inconsistent  with  this  view  of 
the  case  is,  that  which  declares  that  the 
children  took  an  interest  in  possession  in  the 
testator's  property  under  his  will.     What 
precisely  was  intended  to  be  conveyed  by 
these  words  I  do  not  clearly  understand ; 
but  I  presume  only  thatthe  children  had  such 
an  interest  in  the  fund  as  entitled  them  to 


come  to  the  .Court  for  its  protection,  and  not 
that  they  had  an  interest  in  possession  in- 
dependently of  and  as  against  their  mother, 
for  the  judgment  concludes  in  these  words : 
"  At  present  I  can  only  negative  the  abso- 
lute claim  of  the  defendant ;"  yet  the 
introduction  of  those  words  in  that  de- 
cree seems  to  have  led  to  the  order 
in  1847(4),  rather  as  a  necessary  con- 
sequence of  that  declaration  than  as  the 
result  of  the  judgment  on  the  construction 
of  the  will.  It  may  appear  unreasonable  to 
attribute  to  the  expression  a  meaning  dififer- 
ent  from  what  was  intended,  yet  I  cannot 
find  in  the  decree  of  1842  any  trace  of  the 
meaning  attributed  to  these  expressions.  In 
looking  to  the  Vice  Chancellor's  judgment 
in  1847, 1  have  already  observed  some  in- 
consistencies which  would  arise  in  the  decree 
of  1842,  if  such  really  was  the  meaning  of 
the  expressions  used ;  but  there  are  other 
considerations  strongly  negativing  the  mean- 
ing now  attributed  to  them.  In  the  judg- 
ment of  1842,  the  Vice  Chancellor  referred 
to  some  observations  made  by  me  in  Woods 
v.  Woods,  namely,'  that  the  fact  that  in  some 
cases  of  this  description  the  Court  had 
ordered  the  fund  to  be  paid  to  the  trustee  or 
donee  of  the  power,  was  not  to  be  considered 
an  authority  in  favour  of  the  exclusive  right 
to  the  property,  but  merely  that  such  trus- 
tee or  donee  might  be  trusted  with-  the  dis- 
cretion over  any  fund  which  the  donor  had 
intended  to  leave,  and  from  these  an  inference 
was  made  by  the  Vice  Chancellor  in  support 
of  the  opinion  he  had  expressed,  that  the 
mother,  donee,  or  trustee  was  not  absolutely 
entitled. 

But  how  are  these  observations  by  Vice 
Chancellor  Wigram  upon  the  cases  there 
referred  to  consistent  with  the  declaration 
in  the  last  decree  ?  If  in  the  cases  referred 
to  and  observed  upon  by  me  in  Woods* y. 
Woods,  the  object  of  the  power  or  trust  had 
an  interest  in  possession  in  an  aliquot  part 
of  the  property,  independently  of  any  act  of 
the  trustee  or  donee  of  the  power  (which  is 
theefifectof  the  order  of  1847),  how  can  the 
transfer  of  the  whole  fund  to  such  trustee  or 
donee  be  explained  ?  It  would  be  a  transfer 
to  many  persons  interested  in  the  possession 
of  that  fund  which,  except  in  the  aliquot 


(3)  1  Hare,  451  ;  s.  c.  11  Law  J.  Rep.  (n.s.)  (4)  5  Hare,  326  ;  s.  c.   16  Law  J.  Rep.  (N.s.) 
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proportion!  belonged  to  others.  I  cannot 
think  that  the  declaration  in  the  decree  of 
1842  necessarily  led  to  the  declaration  of 
right  in  the  order  of  1847;  but  the  Vice 
Chancellor  having  expressed  the  opinion 
that  it  did,  and  having  therefore  rested  his 
declaration  of  1847  upon  that  which  was 
found  in  the  former  decree,  relieves  me  of 
much  of  the  feeling  of  difficulty  I  should 
have  had  in  differing  from  his  Honour  on  the 
construction  of  the  will  itself.  So  far  as 
rriates  to  the  right  of  the  children,  hia 
Honour  states  that  in  1842  he  did  not  intend 
to  give  any  opinion  as  to  such  interest,  and 
in  1847  the  declaration  of  such  right  is  made 
to  depend  not  on  the  construction  of  the 
will,  but  on  the  expression  found  in  the 
decree  of  1842. 

Haring  both  decrees  now  under  my  con* 
nderation,  and  the  construction  of  the  will 
being  the  subject  of  my  decision,  I  cannot 
hesitate  to  declare  upon  the  authorities,  and 
upon  the  obvious  meaning  of  the  testator, 
that  the  children  are  not  entitled  to  a  pre- 
sent interest  in  possession  or  share  of  the 
fund;  and  that  the  declaration  in  the  order 
of  1847»  and  in  the  decree  of  1842,  as  in- 
terpreted by  the  order  of  1847,  cannot  be 
supported,  and  that  so  much  of  the  decrees 
as  directed  payment  of  an  aliquot  part  to  a 
child  who  had  attained  twenty-one,  must  be 
rerersed. 

This  being  so,  it  remains  to  be  con- 
sidered what  are  the  rights  and  interests  of 
the  widow  and  children  in  the  fund.  That 
question,  if  it  had  to  be  decided  upon  the 
terms  of  the  will,  would  be  one  of  great  diffi- 
culty, and  upon  which  the  authorities  and 
opinions  of  the  Judges  have  widely  differed. 
1  have,  however,  the  satisfaction  of  finding 
that  I  am  not  in  this  case  called  upon  to 
decide  this  question.  The  mother,  according 
to  my  construction  of  the  will  and  the  au- 
thorities which  have  been  referred  to,  had 
a  personal  interest  in  the  fund;  and  as 
between  herself  and  her  children,  she  was 
either  trustee  with  a  large  discretion  as  to 
the  application  of  the  fund,  or  had  a  power 
in  fikvour  of  the  children,  subject  to  the  life 
estate  in  herself. 

The  deed  of  1844  appears  to  me  in  the 
pleadings  of  this  cause  to  preclude  all  con- 
sideration of  these  questions.  The. decree 
of  1842  was  only  intended  to  decide,  and 
as  I  propose  to  alter  it  only  decides  in 


tvmB,  that  the  mother  had  not  an  absolute 
interest  in  the  fund  for  her  own  benefit,  but 
deciding  nothing  as  to  the  extent  of  her 
power  or  the  interest  of  her  children.     In 

1844,  a  deed,  dated  the  21st  of  September 
in  that  year,  was  executed  by  her,  highly 
favourable  to  the  children,  and  a  supple- 
mental bill  was  filed  on  behalf  of  the  two 
children  who  were  infants,  praying  for  the 
benefit  of  the  deed. 

The  mother,  by  her  appeal,  expressed 
her  desire  to  abide  by  the  arrangement 
effected  by  that  deed,  and  by  the  order  ai 
July  1845  it  was  declared  that  the  plain- 
tiffs and  the  defendant  Caroline  Crockett, 
and  J.  F.  Crockett  the  son,  who  had  at- 
tained twenty-one,  were  entitled  to  the 
benefit  of  the  settlement  of  the  21st  of  Sep- 
tember 1844.  Against  this  declaration 
or  order  no  appeal  has  been  presented  or 
complaint  made ;  but  the  order  of  1847  is 
totally  inconsistent  with  the  provisions  of 
the  deed  and  the  declaration  in  the  order  of 

1845,  and  gives  to  the  plaintiffs  what  they 
do  not  ask  for,  and  deprives  them  of  the 
greater  benefit  to  which  they  were  entitled 
under  the  deed  of  1844.     It  being  obvious 
that  the  proviuons  of  the  deed  were  bene- 
ficial to  the  children,  and  they  having  by 
their  supplemental  bill  prayed  that  they 
might  be  decreed  entided  to  the  benefit  of 
such  deed,  and  having  obtained  an  order  to 
that  effect,  it  was  not  competent,  I  think, 
to  the  Court,  in  the  further  stages  of  the 
cause,  to  deprive  them  of  what  they  had  so 
asked  for  and  acquired.     The  Court  was,  I 
think,  bound  by  these  proceedings,  and  not 
by  the  declaration  of  the  decree  of  1S42. 
Upon  this  appeal  I  am  equally  bound  by 
the  order  of  1845  not  being  the  subject  of 
appeal,  and  by  the  firame  of  the  pleadings. 
I  must,  therefore,  on  these  pleadings,  and 
in  pursuance  of  the  order  of  1845,  consider 
the  rights  and  interest  of  the  mo^er  and 
children  as  properly  regulated  and  defined 
by  the  deed  of  September  1844.     The  re- 
sult is,  that  the  declaration  in  the  decree  of 
1842  must  be  omitted,  and  the  ordw  direct- 
ing payment  of  one-fourth  of  the  fund  to 
the  eldest  son,  and  the  declaration  in  the 
order  of  1847  that  the  mother  and  chil- 
dren take  as  joint  tenants,  and  all  the  con- 
sequential directions,  must  be  reversed,  and 
a  declaration  substituted  that  the  children 
are  entitled  upon  the  provisions  of  the  deed 
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of  1844,  and  necessary  directions  must  be 
introduced  respecting  the  fund  on  the  foot- 
ing of  that  deed. 


COTHER  0.  TH£  MIDLAND 
RAILWAY  COMPANY. 


WiGRAM,  V.C. 

1847. 
Oct.  22. 

L.C. 
Nov.  11, 12. 

1848. 
Jan.  28. 

Railway  Company  —  Compulsory  Pur^ 
chate — Power  to  take  Land  for  Stations  as 
well  as  for  the  line  of  Railway. 

Where  a  company  had  eompulsory  power 
to  purchase  land  for  the  purposes  of  their 
railway  and  other  works,  and  the  whole  of  a 
piece  of  land  was  numbered  on  the  railway 
plans,  the  company  were  entitled  to  purchase 
the  whole  of  it,  where  they  required  it  for 
the  purpose  of  making  an  additional  station 
and  other  works  connected  with  their  rail- 
vay,  although  a  part  would  have  .been  suffix 
eient  merely  for  the  line  of  railway,  and 
although  the  plans  merely  shewed  the  Une 
of  railway,  and  did  not  shew  any  intention 
of  constructing  other  works  there. 

This  suit  was  instituted  by  the  trustees 
of  St  Bartholomew's  Hospital,  in  the  city 
of  Gloucester. 

The  bill  stated  an  act  of  the  8  &  9  Vict, 
e.  dxxxiii.,  intituled  '  An  aet  to  enable  the 
Birmingham  and  Gloucester  Railway  Com- 
pany to  make  extension  lines  at  Gloucester, 
a  branch  at  Stoke  Prior,  and  a  junction  with 
the  Midland  Railway  at  Aston-juxta-Bir- 
mingham,"  in  which  act  reference  was  made 
to  a  former  act,  which  recited  that  it  would 
be  of  public  advantage  to  extend  the  main 
line  orthe  Birmingham  and  Gloucester  Rail- 
way to  the.  High  Orchard  Basin  of  the 
Gloucester  and  Berkeley  Canal  at  Glouces- 
ter, and  to  other  points,  and  by  which  the 
company  was  authorised  to  make  and  main- 
tain the  railway  and  wwks  thereby  autho- 
rized on  the  line,  and  in  the  manner  therein- 
after provided. 

That  railway  company  had  since  been 
incorporated  with  the  Midland  Railway 
Company. 

The  plaintiff  were  entitled  to  a  piece  of 


land,  comprising  one  acre  and  thirty-eight 
perches,  which  was  used  as  a  rope- walk,  and 
through  which  the  proposed  extension  rail- 
way was  to  be  carried.  The  whole  piece  of 
land  was  numbered  upon  the  parliamentary 
plan  deposited  by  the  company  with  the 
clerk  of  the  peace ;  but  the  plan  did  not  shew 
that  any  station  or  other  works,  besides  the 
line  of  the  railway,  were  intended  to  be  con- 
structed there.  If  the  line  .of  the  I'ailway 
only  and  no  other  works  were  constructed 
on  it,  a  part  only  would  be  necessary  for  the 
purposes  of  the  railway.  The  company  were, 
however,  desirous  of  purchasing  the  whole  of 
the  piece  of  land. 

It  appeared  that  if  the  company  were  not 
authorized  to  take  more  of  the  land  than 
was  requisite  merely  for  the  construction  of 
the  railway,  they  would  not  in  that  case  be 
entitled  to  compel  the  plaintiffs  to  sell  to 
them  the  whole  of  this  piece  of  land ;  but  if  the 
company  were  authorized  to  take  the  land 
for  the  purpose  of  an  additional  station  and 
other  works  which  they  wished  to  construct, 
then  the  plaintifis  were  bound  to  sell  the 
land  if  the  company  insisted  upon  purchasing 
it.  The  company  gave  notice  of  their  in- 
tration  to  summon  a  jury  to  .assess  the 
amount  of  compensation  to  be  given  for  the 
whole  of  the  piece  of  land. 

The  plaintiffs  thereupon  applied  to  the 
Vice  Chancellor  Wigram  for  an  injunction 
to  restrain  the  company  from  issuing  a  war- 
rant to  the  sheriff  to  summon  a  jury  for  the 
purpose  aforesaid,  and  from  entering  upon 
the  piece  of  land  in  question,  except  so  much 
of  it  as  was  necessary  for  the  purposes  of 
the  railway  and  works.         * 

His  Honour's  judgment  contained  the 
following  observations. 

Wigram,  V.C. —  The  plaintiffs  do  not 
deny  the  right  of  the  defendants  to  take  their 
property  under  the  compulsory  clauses  of 
their  act;  but  the  defendants  claim  and 
have  asserted  a  right  to  do  more  than 
this :  they  claim  and  have  asserted  a  right 
to  make  two  extension  lines  from  different 
points  in  the  existing  Gloucester  station, 
both  leading  to  the  Basin,  and  beyond 
this  they  claim  and  have  asserted  a  right 
to  take  the  whole  of  the  plaintiffs'  pro- 
perty .for  other  purposes  than  the  mere 
extension  of  the  main  line.  Those  other 
purposes  for  which  the  defendants  say  they 
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require  and  claim  and  have  asserted  a  right 
to  take  the  plaintiffs*  property  are,  first,  to 
provide  room  for  the  increased  traffic  to  be 
anticipated  from  the  extension ;  second,  for 
conveying  goods  brought  from  and  to  be 
conveyed  to  the  Dock  Canal  Basin  into  the 
goods  station  of  the  company ;  and,  third, 
(as  distinguished  from  the  two  former  pur- 
poses) for  lines  and  sidings  in  which  the 
waggons  for  the  conveyance  of  goods  to  and 
from  the  canal  dock  and  basin  may  wait  till 
a  sufficient  number  is  collected  to  form  the 
trains,  and  may  be  marshalled  and  arranged. 
The  right  to  take  the  whole  of  the  plaintiffs' 
property  for  these  several  purposes  is  asserted 
without  distinction  as  to  what  part  is  re- 
quired for  one  purpose,  and  what  for  an- 
other. The  plaintiffs,  admitting  the  right 
of  the  defendants  to  take  their  property  to 
form  one  extension  line,  deny  their  right  to 
take  it  for  any  other;  and  the  bill  in  this 
cause  has  been  filed  to  restrain  the  defen- 
dants from  taking  the  plaintiffs'  property 
except  for  that  single  purpose.  Now,  it  was 
admitted  by  the  defendants,  that  they  have 
no  right  to  take  any  part  of  the  plaintiffs' 
property,  except  under  the  statute  8  &  9 
Vict.  c.  clyxxii],  and  such  other  statutes  as 
are  incorporated  into  it ;  and  I  certainly  am 
expressing  a  very  confident  opinion  when  I 
say,  that  a  power  confined  to  making  an 
extension  line  of  an  existing  railway  from  its 
terminus  at  a  station  to  a  basin  beyond  it, 
would  not  per  »e  carry  with  it  a  power  to  take 
land  for  the  purposes  of  a  new  or  additional 
station — purposes  which,  as  fiir  as  my  expe- 
rience goes,  are  invariably  expressed  (either 
directly  or  by  iliterpretation)  where  they  are 
contemplated  by  the  legislature  in  every  act 
for  the  making  of  railways.  If  I  am  right 
in  my  conclusion,  that  a  railway  com- 
munication between  the  existing  station 
and  the  Basin  was  alone  contemplated  and 
is  alone  provided  for  by  the  statute  8  &  9 
Vict.  c.  clxxxiii.  (excluding  the  statutes  in- 
corporated into  it),  I  am  satisfied  that  the  in- 
corporation into  that  statute  of  the  Railways 
Clauses  Consolidation  Act,  and  the  old  acts 
under  which  the  main  line  was  made,  can 
only  be  applied  to  enable  the  defendants  to 
make  the  railway  communication  contem- 
plated by  the  8  &  9  Vict.  c.  clxxxiii,  and  not 
to  make  a  new  or  additional  station..  But 
it  is  obviously  for  the  benefit  of  both  parties 
that  the  company  should  have  the  entire 


property ;  and  I  cannot  too  strongly  ptess 
upon  all  concerned  the  expediency  of  settling 
this  matter  by  arrangement  without  further 
litigation. 

The  injunction  must  issue. 

The  company  moved,  before  the  Lord 
Chancellor,  that  the  order  of  the  Vice  Chan- 
cellor  Wigram  might  be  discharged,  and  the 
injunction  dissolved. 

Mr,  J.  Parker  and  Mr,  WiUcock  ap- 
peared for  the  company ;  and 

Mr,  RomiUy  and  Mr,  BateSf  for  the 
plaintiffs. 

Jan.  28, 1848. — The  Lord  Chancellor. 
-^The  injunction  sought  to  be  discharged 
restrains  the  company  from  taking  and 
using  any  more  of  the  land  of  the  plaintiffii 
than  is  "necessary  for  the  purpose  of  making 
and  maintaining  the  railway  authorized  to  be 
made  thereon  by  the  act"  It  is  by  virtue  of 
the  act  only  they  are  authorized  to  take  any 
part  of  the  plaintiffs'  lands  $  the  injunction 
therefore  only  prohibits  the  company  from 
doing  wha^t  they  have  no  authority  to  do, 
without  informing  them  what  are  the  limits 
of  such  authority,  that  is,  leaving  the  ques- 
tion between  the  parties  undecided,  but  to 
be  discussed  on  a  motion  for  breach  of  the 
injunction.  I  do  not  believe  that  the  Vice 
Chancellor  intended  that  to  be  the  form  of 
the  injunction,  because  I  find  in  the  notes 
of  his  judgment  he  actually  decided  the 
question  between  the  parties ;  and  the  form 
of  the  order  appears  to  me  to  be  very 
objectionable,  and  one  of  which  I  have 
taken  frequent  opportunity  of  expressing  my 
disapprobation.  There  are,  perhaps,  cases 
in  which  this  cannot  be  avoided;  but  when 
the  matter  in  dispute  is  distinctly  raised  and 
is  ready  for  decision,  I  think  the  right  should 
be  declared,  and  an  injunction  founded  on 
such  declaration  that  Uie  order  may  inform 
the  defendant  what  the  opinion. of  (lie  Court 
is  as  to  the  limits  of  his  rights,  and  not  ex- 
pose him  in  the  exercise  of  such  rights  to  the 
consequences  of  a  violation  of  the  injunction. 

The  question  between  the  parties  is  very 
simple.  The  piece  of  land  sought  to  he 
taken  from  the  plaintiffs  by  the  company  is 
described  in  the  map,  plan,  and  book  of 
reference  deposited  with  the  clerk  of  the 
peace,  and  the  act  of  the  company  describing 
the  line  of  the  railway  authorizes  the  com- 
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panj  to  make  and  maintain  the  railway  and 
works  thereby  anthorized  on  the  line  and  in 
the  manner  after  provided ;  and,  after  reciting 
the  deposit  of  the  plans  and  books  of  refer- 
ence, authorizes  the  company  to  make  and 
maintain  the  railway  and  works  on  the  line, 
and  upon  the  lands  delineated  upon  the  said 
plan  and  described  in  the  book  of  reference, 
and  to  enter  apon,  take  and  use  such  of  the 
said  lands  as  shall  be  necessary  for  such  pur- 
poses. The  plaintiffs  do  not  dispute  the  right 
of  the  defendants  to  take  so  much  of  the  piece 
of  land  as  may  be  required  to  form  the  line 
of  railway ;  but  they  deny  their  right  to  take 
any  part  which  exceeds  what  is  wanted  for 
that  particular  purpose,  although  required 
by  the  company  for  the  purposes  of  the  rail- 
way for  forming  and  enlarging  the  station, 
and  forming  places  for  carriages  to  collect 
and  wait  until  the  trains  are  ready  to  start,  no 
part  of  which,  they  contend,  is  authorized 
by  the  act.  And  that  is  the  whole  question, 
which  must  be  decided  by  the  words  of  the 
act,  and  the  interpretation  of  the   words 
used  in  the  interpretation  clause  or  other 
portions  of  the  act  or  of  the  Railways  Clauses 
Consolidation  Act.     The  authority  is  to 
take  and  use  so  much  of  the  land  in  question 
as  shaU  be  necessary  for  the  purpose  of 
making  and  maintaining  the  said  railway 
and  works.      By    the    Railways   Clauses 
Consolidation  Act  (1),   sect.  3,  it  is  de- 
clared, *'  that  the  expression  Uhe  railway' 
shall  mean  the  railway  and  works  by  the 
special  act  authorized  to  be  constructed ;" 
and  section  16.  declares,  that  it  shall  be 
lawful   for  the  company  for  the  purpose 
of  constructing  the  railway,  among  other 
things,  to  '*  erect  and  construct  such  houses, 
warehouses,  offices    and  other    buildings, 
yarda,  stations,  wharfs,  engines,  machinery, 
apparatus  and  other  works  and  conveniences 
as  they  think  proper."     And  the  45th  sec- 
tion authorizes  the  company,  in  addition 
to  the  lands  authorized  to  be  compulsorily 
taken  by  them,  tb  purchase  any  lands  adjoin- 
ing or  near  to  the  railway,  subject  to  certain 
restrictions,   for    extraordinary    purposes. 
Those  which  are  enumerated  are  "  for  the 
purpose  of  making  and  providing  additional 
stations,  yards,  wharfs,  and  places  for  the 
accommodation  of  passengers,  and  for  re- 
ceiving, depositing,  and  loading  or  unload- 

(1)  8  Vict.  c.  20. 


ing  goods  or  cattle  to  be  conveyed  upon  the 
railway,  and  for  the  erection  of  weighing 
machines,  toll-houses,  offices,  warehouses, 
and  other  buildings  and  conveniences." 
And  the  quantity  of  lands  to  be  purchased 
for  such  purposes  is  by  the  10th  section 
of  the  special  act  not  to  exceed  ten  acres. 
There  are  no  more  distinct  provisions  in 
the  special  act,  or  in  the  Railways  Clauses 
Consolidation  Act,  authorizing  the  forma- 
tion of  a  station,  or  other  buildings  or  con- 
veniences which  are  essential  to  the  work- 
ing of  this  railway ;  and  if  these  provisions 
do  not  include  sufficient  powers,  parliament 
has  authorized  the  extension  of  the  railway 
in  a  manner  likely  to  produce  a  great  in- 
crease of  traffic  without  any  power  of  en- 
abling it  to  make  those  arrangements  which 
such  additional  traffic  would  require  and 
which  are  necessary.  It  seems  to  me,  how- 
ever, sufficiently  clear  that  those  provisions 
do  include  ample  powers  for  that  purpose. 
The  term  "  railway"  by  itself  includes  all 
works  authorized  to  be  constructed;  and 
for  the  purpose  of  constructing  the  rail- 
way the  company  are  authorized  to  con- 
struct such  stations  and  other  works  as 
they  may  think  proper.  And,  assuming  that 
the  lands  authorized  to  be  compulsorily 
taken  would  be  taken  and  used  for  all  ordi- 
nary stations  and  works,  it  is  provided  that 
for  extraordinary  purposes  and  additional 
stations  and  conveniences  the  company 
may  purchase  certain  additional  quantities 
of  land.  I  consider  that  all  land  autho- 
rized by  the  act  to  be  taken  as  "  necessary" 
in  the  terms  of  the  act,  for  the  purpose  of 
making  and  maintaining  the  railway  and 
works,  is  liable  to  be  so  taken  for  the  actual 
line  of  the  railway  and  for  supporting  the 
line  of  it,  or  for  stations  and  other  conve- 
niences necessary  for  working  the  railway ; 
and  the  purposes  for  which  the  plaintiffs' 
lands  are  proposed  to  be  applied  clearly  fall 
within  that  description. 

Such  indeed  appears  to  have  been  the 
construction  assumed  and  adopted  in  several 
cases.  That  is  the  case  of  Eton  College  v. 
the  Great  Western  Railway  Company'(fi) 
and  LordPetre  v.  the  Eastern  Counties  Rail- 
way Company  (3).  The  company  could  not 
have  formed  stations  without  special  autho- 
rity. What  was  the  necessity  of  introducing 

(2)  1  Rail.  Cas.  200. 

(3)  3  Ibid.  367. 
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special  prohibitions ;  and  why  is  the  judg- 
ment of  the  Court  confined  to  such  special 
prohibitions,  when  according  to  the  plain- 
tiflb'  argument  the  company  would,  for  want 
of  special  authority,  have  been  without  the 
means  of  making  this  station  at  all  ? 

The  motion  for  the  injunction  ought,  I 
think,  to  have  been  refused  with  costs. 


V.C.         1 
Feb.  17, 24.  J 


MITFORD  V.  REYNOLDS. 


Charitable  Bequest — Residue — Failure  of 
prior  Bequest. 

A  testator  directed  his  executors  to  p«r« 
ehcae  a  piece  of  land  called  *^the  Mounts* 
and  to  build  thereon  a  mausoleum  for  the  inter* 
ment  of  himself  and  certain  members  of  his 
family.  The  residue  of  his  estate  the  testator 
bequeathed  to  the  Government  of  Bengal  for 
charitable  purposes,  A  reference  was  directed 
to  the  Master  to  ascertain  what  sum  would 
be  required  for  carrying  into  effect  the  direc^ 
tion  of  the  testator  as  to  the  mausoleum.  The 
Master  found  that  the  owner  of  "  the  Mount" 
had  refused  to  sell  the  property: — Heldj 
that  as  the  first  direction  could  not  be  carried 
into  execution,  the  subsequent  charitable 
bequest  took  effect  in  the  same  manner  as  if 
the  first  clause  had  not  been  introduced  into 
the  wiU,  and  that  the  whole  of  the  residue 
belonged  to  the  Government  of  Bengal. 

A  report  of  the  previous  hearing  of  this 
case  before  the  Lord  Chancellor  will  be  found 
in  1  Phil.  185  and  706,  and  12  Law  J.  Rep. 
(n.s.)  Chanc.  40. 

Robert  Mitford,  by  his  will,  dated  the 
21st  of  July  1835,  after  making  several 
devises  and  bequests,  continued  as  follows : 
"  Eighthly,  in  the  event  of  my  demise  at 
any  early  period,  I  direct  and  enjoin  the 
executors  and  administrators  hereunto  to 
purchase  and  prepare  for  the  ultimate  de- 
posit of  my  body,  and  also  for  the  removal 
and  deposit  of  the  remains  of  my  parents 
and  sister  now  lying  interred  in  a  vanlt  in 
the  churchyard  of  Chipping  Ongar,  in  Essex, 
*  The  Monnt'  that  is  contiguous,  surrounded 
by  a  moat,  which  I  understand  to.be  the  pro- 
perty at  present  of  a  Mr.  Evans,  on  the  sum« 
mit  of  which  they  will  be  pleased  to  cause 
the  erection  (construction)  of  a  suitable  and 


handsome,  as  well  as  durable,  monnmenty 
planting  the  summit  and  the  sides  of  the 
Mount  with  cedar  and  cypress  trees  in  a 
manner  that  may  render  it  ornamental  to  the 
town,  the  expenses  whereof  for  the  purchase, 
the  construction  of  the  monument,  &c.,  to  be 
met  and  provided  from  the  surplus  property 
that  will  and  may  be  found,  after  the  pay- 
ment and  discharge  shall  have  been  made 
of  the  above  legacies,  bequests,  &c. ;  and 
though  aware  ^t  the  monument  mount 
may  not  be  consecrated,  I  yet  direct  and 
expressly  will  and  command  that  dusinjuno- 
tion  for  the  place  of  funeral  inteiment  be 
absolutely  attended  to,  and  carried  into 
instant  effect  and  completion." 

"Ninthly,  I  will,  devise,  and  bequeath 
the  remainder  of  my  property^  of  whatso- 
ever kind  and  description,  and  that  may 
arise  from  the  sale  of  my  effects,  after  de- 
ducting the  annual  amount  that  shall  be 
requisite  to  defray  the  keep  of  my  horaea, 
which  I  will  and  dnreet  be  preserved  as 
pensioners,  and  are  never  under  any  plea  or 
pretence  to  be  used,  rode,  or  driven,  or  ap- 
plied to  labour,  to  the  Government  of  Ben- 
gal, for  the  express  purpose  of  that  govern- 
ment appl3dng  it,  the  amount,  to  charitable, 
beneficiid,  and  public  works  at  and  in  the 
dty  of  Dacca,  in  Bengal,  the  intent  of  aoch 
bequest  and  direction  being,  that  the  amount 
shall  be  applied  exclusively  to  the  benefit  of 
the  native  inhabitants,  in  the  manner  they 
and  the  Government  may  regard  to  be  most 
conducive  to  that  end." 

The  testator  died  in  April  1836,  and  a 
question  was  raised  whether  the  residnaiy 
charitable  bequest  was  valid. 

The  case  originally  came  on  before  the 
Vice  Chancellor,  who  decided  that  the  be- 
quest of  the  residue  was  a  valid  bequest  for 
the  charitable  purpose  therein  mentioned, 
and  by  his  decree  directed  the  usual  in- 
quiries to  be  made  by  the  Master  as  to  the 
testator's  next-of-kin,  debts,  legacies,  per- 
sonal estate,  &c. 

An  appeal  was  presented  from  this  decree 
to  the  Lord  Chancellor,  on  the  llth  of  June 
1846,  when  his  Lordship  stated  that  he  con- 
sidered the  bequest  to  be  a  good  charitable 
bequest;  but  as  it  did  not  appear  what  sana 
would  be  required  for  the  purposes  of  the 
eighth  clause  in  the  will,  or  whether  there 
would  or  not  be  any  residue  to  be  disposed, 
of,  he  directed  a  reference  to  the  Master 
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to  inquire  what  sum  wonld  be  reasonably 
reqaixed  for  the  purpose  of  carrying  into 
effect  such  directions,  and  that  such  inquiry 
was  to  be  made  without  prejudice  to  any 
question  as  to  the  validity  of  the  bequest 
contained  in  the  ninth  clause;  and  the  Mas« 
ter  was  to  inquire  on  what  terms,  if  any,  the 
owner  of  the  said  land  called  ''  the  Mount" 
mentioned  in  the  testator's  will  would  sell 
the  same. 

The  Master  made  his  report  on  the  22nd 
of  February  1847,  and  found  that  evidence 
had  been  laid  before  him,  by  which  it  ap- 
peared that  Sir  J.  £•  Swinburne,  who  was 
the  owner  of  the  said  land  called  "the 
Mount,"  had  declined  to  sell  the  said  piece 
of  ground  on  any  terms  for  the  purposes 
mentioned  in  the  eighth  clause  of  the  will. 

The  case  now  came  on  upon  further 
directions,  and  it  was  contended  that  as  the 
purposes  mentioned  in  the  eighth  clause  of 
the  will  had  failed,  the  ninth  clause  would 
also  £iil,  and  the  residue  would  belong  to 
the  personal  representatives  of  the  testator. 

Mr.  Bethell  and  Mr.-Heathfield  appeared 
&r  the  plaintiffs. 

Mr.  Rolt,  Mr.  Sievem,  Mr.  Stuart,  Mr. 
lAoyd,  Mr.  Wi^am^  Mr.  Craig,  Mr.  Shee^ 
and  Mr.  Wray  appeared  for  different  defen- 
dants. 

The  following  cases  were  cited  : — 

Chapman  v.  Brown,  6  Yes.  404. 

The  Attorney  General  v.  Davie*,  9  Ibid. 

5d5. 
The  Attorney  General  v.  Hinxman,  2 

Jac.  &  Walk.  270. 
Homee  v.  Chapman,  4  Yes.  542. 

The  YicE  Chancellor. — In  this  case, 
I  thooght  it  right,  before  I  decided  what 
seems  to  be  the  last  point  in  the  cause,  to 
take  an  opportunity  of  reading  over  the 
will  and  all  the  papers,  in  order  that  I  might 
see  what  had  been  done.  Now,  Mr.  Phil- 
h'ps,  in  his  report  of  the  case  upon  the 
first  question,  which  is  contained  in  the  first 
volonoe,  mentions,  that  when  there  was  an 
appeal  presented  to  my  Lord  Cottenham 
against  the  decree  which  I  originally  made 
in  1838,  his  Lordship  did  not  think  fit  to 
express  any  opinion  upon  the  point  that 
had  been  decided  by  myself,  and,  as  I 
understand,  made  no  order  at  all ;  but  inas- 


much as  by  my  decree  of  1838,  as  it  is  set 
forth,  and  as  I  collect  from  the  Master's 
report,  it  was  referred  to  take  an  account  of 
debts,  and  so  on,  he  merely  directed  one 
special  inquiry,  which  seems  to  have  been 
answered   by   the   separate  report  of  the 
Master,  under  the  general  direction  to  take 
an  account.     The  Master  made  a  report  of 
debts  and  legacies,  and  upon  that  report, 
with  the  appeal,  the  case  came  before  my 
Lord  Lyndhuist  in  1842.     Now,  my  Lord 
Lyndhurst,  when  it  came  before  him,  de- 
clared **  that  the  bequest  in  the  will   of 
Robert  Mitford,  deceased,  whereby  he  willed, 
devised,  and  bequeathed  as  follows,"— and 
then  his  Lordship  recites  in  terms  the  whole 
of  what  is  given  in  the  ninth  clause  of 
the  will — **is  a  good  charitable  bequest." 
That  is  the  whole  of  his  Lordship's  decla- 
ration with  respect  to  that  bequest.    There- 
fore, whatever  may  be  the  circumstances, 
it  must  be  taken  to  be  a  good  bequest. 
With  respect  to  the  subject  of  the  eighth 
bequest,  his  Lordship  ordered  that  it  should 
be  referred  to  the  Master  to  whom  the  cause 
stands  referred  to  inquire  and  state  to  the 
Court  what  sum  would  be  reasonably  re- 
quired for  the  purpose  of  carrying  into  effect 
the  durection  of  the  testator,  which  was  given 
m  the  following  terms ;  and  then  his  Lord- 
ship states  at  length  the  words  of  the  eighth 
clause ;   and  then  goes  ot\  to  say,   "  But 
such  inquiry  is  to  be  without  prejudice  to 
any  question  as  to  the  validity  of  the  last- 
mentioned  bequest :  and  it  is  ordered  that 
die  Master  do  also  inquire  and  state  to 
the  Court  what  sum  would  be  reasonably 
required  to  be  invested  for  maintaining  and 
preserving  the  subject  of  the  last-mentioned 
bequest,"  that  is,  the  horses,  upon  which 
nothing  turns.  Now  it  is  quite  plain,  there- 
fore, that  his  Lordship  did  mean,  that  any 
declaration  that  might  be  made  with  respect 
to  the  eighth  clause  should  depend  upon 
other  circumstances  than  those  which  merely 
appear  on  the  face  of  the  bequest  itself. 
Then  the  Master  makes  a  report,  certainly 
of  a  very  singular  kind,  to  which  excep- 
tions were  taken,  and  my  Lord  Lyndhurst 
thought  it  right  neither  to  allow  nor  disallow 
the  exceptions ;  and  it  appears,  I  may  say 
with  great  deference  very  properly,  directed 
with  reference  to  the  exceptions,  not  that 
the  Master  should  review  his  report,  which 
I   see  is  stated  by  Mr.  Phillips,  in  hia 
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report  of  this  second  branch  of  the  case  in 
the  same  volume,  but  the  Master  is  to 
**  inquire  on  what  terms,  if  any,  the  owner 
of  the  said  land  called  '  the  Mount,'  men- 
tioned in  the  testator's  will  will  sell  the 
same ;  and  it  is  ordered  that  the  said  Master 
do  state  the  result  of  such  inquiry,  with  his 
opinion  thereon,  to  the  Court.  And  it  is 
ordered  that  the  parties  be  at  liberty  to  apply 
to  the  Court  thereon,  as  they  may  be  ad- 
vised." The  Master  has  made  a  report  which 
is  in  substance  that  Sir  John  Swinburne, 
the  owner  of  the  Mount,  will  not  sell  it,  I 
should  observe  that  there  has  been  an  order 
nisi  for  confirming  the  report;  but  I  do  not 
find  that  that  order  has  been  made  abso- 
lute. There  has  been  an  order  nisif  and 
there  has  been  plenty  of  time  to  allow  it 
to  be  confirmed  absolutely ;  but  if  it  has  not 
been  confirmed  by  order,  I  must  now  con- 
firm it,  and  that  is  part  of  my  order  on  the 
present  state  of.  the  case.  Then  it  turns 
out  that  this  eighth  clause  wholly  fails, 
because  the  direction  being  in  substance  to 
purchase  the  Mount,  and  when  got,  to  use 
it  in  a  particular  manner,  it  totally  fails, 
for  the  owner  of  the  Mount  will  not  sell ; 
and  that  being  the  state  of  things,  I  was 
very  much  pressed  by  the  counsel  for 
the  next-of-kin  to  hold  that  the  ninth 
clause  totally  fails.  But  I  cannot  say  that 
I  think  myself  at  liberty  to  say  so.  In  the 
first  place,  it  appears  to  me  that  my  Lord 
Lyndhurst  has  expressly  concluded  the 
question,  because,  when  he  makes  an  order 
with  respect  to  the  eighth  clause,  he  de- 
clares that  it  shall  be  without  prejudice  to 
any  question.  But  when  he  makes  the 
order  as  to  the  ninth  clause,  he  finally, 
absolutely,  and  irrevocably,  without  any 
qualification,  declares  that  Uie  ninth  clause 
is  good :  that  is,  that  it  is  a  good  charitable 
bequest,  and  it  cannot  be  a  good  charitable 
bequest  without  beipg  a  good  bequest.  It 
appears  to  me  that  I  am  necessarily  bound 
by  the  language  of  my  Lord  Lyndhurst 
to  hold,  that  if  it  be  a  good  charitable 
bequest,  that  portion  of  the  personal  estate 
which  might  have  been  given  by  the  eighth 
clause  totally  failing,  necessarily  faUs  into 
that  thing  which  is  the  subject  of  descrip- 
tion in  the  ninth  clause,  not  the  same 
language,  you  will  observe,  as  is  used  in 
the  eighth  clause,  but  **  the  remainder  of 
bis  property.*' 


The  language  in  the  eighth  clause,  which 
seems  to  have  been  in  some  measure  the 
subject  of  criticism  upon  the  discussion  be- 
fore my  Lord  Lyndhurst,  after  giving  the 
direction  to  purchase,  was  this :  "the  ex- 
penses whereof  for  the  purchase  and  con- 
struction of  the  monument,  &c.,  are  to  be 
met  and  provided  firom  the  surplus  property 
that  will  and  may  be  found  after  the  pay- 
ment and  discharge  shall  have  been  made  of 
the  above  legacies  and  bequests,  &c. ;  and 
though  aware  that  the  monument  mount 
may  not  be  consecrated,    I    direct    and 
expressly  will  and  command  that  this  in- 
junction for  the  place  of  final  interment  be 
absolutely  attended    to   and  carried  into 
instant  effect  and  completion."     Those  are 
the  special  words  which  are  used  with  re- 
spect to  the  eighth  clause,  and  the  fair  in- 
ference from  t£at  is  this :  that  the  testator 
did  not  mean  that  in  order  that  there  might 
be  this  unconsecrated  re-burial  of  those  who 
were  dear  to  him,  and  an  unconsecrated 
burial  of  himself,  those  legacies  should  be 
disappointed,  and  therefore  he  says,  that 
the  expenses  are  to  be  provided  from  the 
surplus  property  that  will  and  may  be  found 
after  the  payment  and  discharge  shall  have 
been  made  of  the  above  legacies,  bequests, 
&c.  But  when  you  come  to  the  ninth  clause, 
it  b  a  simple  bequest :  '*  I  will,  devise,  give 
and  bequeath  the  remainder  of  my  property 
of  whatsoever  kind  and  description,  and  that 
may  arise  from  the  sale  of  my  effects,  after 
deducting  the  annual  amount  that  will  be 
requisite  to  defray  the  keep  of  my  horses," 
«to  a  charity ;  therefore  it  appears  to  me,  that 
the  matter  is  concluded :   and  if  I  nnd  it 
now  established  by  the  Master's  report,  that 
the  bequest  in  the  eighth  clause  totally  fails 
by  reason  of  the  fact  that  the  Mount  can- 
not be  purchased,  it  appears  to  roe  to  fol- 
low as  a  legitimate  consequence,  from  the 
decree  of  Lord  Lyndhurst,  that  the  order  to 
be  made  must  be  one  which  shaU  direct  that 
after  making  provision  for  the  horses,  and 
satisfying  such  legacies,  if  any,  as  remain  to 
be  paid,  and  directing  the  costs  to  be  paid, 
the  residue  must  be  paid  over  to  the  Grover* 
nor  of  Bengal. 

Now,  that  is  my  opinion,  in  consequence 
of  what  my  Lord  Lyndhurst  has  said;  but 
I  must  say,  that  if  it  were  open  to  me  now 
to  decide  the  question,  that  would  be  my 
decision  even  if  Lord  Lyndhurst  had  not  so 
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decided.    I  have  very  attentively  looked  at 
the  three  cases  of  Chapman  v.  Brown,  The 
Attorney  General  v.  Davies,  and  The  At' 
iomey  General  v.  Hinxman,  and  it  does  not 
appear  to  me  that  they  affect  the  case,  he- 
cause  in  this  case  there  is  no  such  necessary 
implication  of   the  suhject-matter  of  the 
luntb  bequest  with  the  subject-matter  of 
the  eighth  bequest  as  that  it  follows  as  a  con- 
sequence that  if  the  eighth  bequest  fails  the 
DJnth  bequest  will  fail.  Take  the  simplest  and 
commonest  case  that  could  possibly  be  put, 
that  a  testator  were  to  say,  "After  payment 
of  my  funeral  and  testamentary  expenses, 
debts  and  legacies,  the  residue  shall  go  to 
A.  B,"  and  &at  after  having  made  the  will, 
the  testator  sinks  at  sea  in  a  vessel  with 
every  soul  on  board.     There  can  be  no 
funeral  expenses.  Would  anybody  in  West- 
minster Hall  say,  that  because  there  was  no 
interment,  the  gift  of  the  residue  after  pay- 
ment of  the  funeral  expenses,  there  being  no 
faneral  expenses  to  be  paid,  is  void  ?    It  is 
impossible,  and  it  seems  to  me  that  in  effect 
The  Attorney  General  v.  Hinxman,  as  far 
as  it  goes,  is  an  authority,  if  authority  were 
wanting:  but  I  consider  the  point  to  be 
concluded  by  the  general  law  of  the  land, 
about  which  there  is  no  dispute. 

In  the  case  of  The  Attorney  General  v. 
Hinxman^  it  was  held  as  a  matter  of  course, 
that  because  the  particular  charity  failed, 
which  was  given  in  a  manner  that  was  very 
much  discussed,  therefore  it  fell  into  the 
residue,  that  is  not  for  the  benefit  of  the 
next-of-kin,  for  they  were  not  parties  to 
the  suit,  but  for  the  benefit  of  a  person  of 
the  name  of  King,  who  appeared  to  be  the 
owner  of  the  residue.  I  admit,  with  respect 
to  the  bequest  in  Chapman  v.  Broum^  the 
Master  of  the  Rolls  did  hold  that  the  ulti- 
mate disposition  of  the  last  part  of  the  thing 
bequeathed  was  so  implicated  with  the  first 
that  you  could  not  separate  the  one  from 
the  other ;  but  I  have  considered  this  most 
attentively,  and  I  cannot  for  the  life  of  me 
see  that  there  is  anything  whatever  which 
does  affect  the  validity  of  the  bequest  in  the 
ninth  clause,  merely  from  the  circumstance 
that  the  bequest  in  the  eighth  clause  has 
wholly  failed,  not  on  account  of  any  matter 
of  law,  but  on  account  of  a  matter  of  fact. 
I  use  that  peculiar  expression,  because  I 
thought  it  right  before  I  decided  the  case, 
among  other  things,  to  read  over  this  fan- 
New  Series,  XVII.— Chanc. 


tastical  will ;  and  I  observe  that  the  testa- 
tor says,  ''  It  is  my  will,  and  I  declare  that 
the  law  itself  shall  not  interfere  nor  pre- 
vent" the  bequest  from  taking  effect.  Now, 
the  testator  certainly  seems  there  to  express 
that  his  will  shall  take  effect  whatever  the 
law  may  be.  That  may  be  foolish  enough, 
but  you  cannot  assume  anything  so  grossly 
absurd  as  that  the  man  meant  that  the  be- 
quest should  take  effect,  if  in  point  of  fact  it 
could  not ;  and  therefore  it  does  appear  to 
me,  that  inasmuch  as  this  legacy  totally 
fails  by  reason  that  it  is  impossible  in  point 
of  fact,  it  must  be  considered  as  if  it  was 
never  made  at  all,  and  that,  therefore,  the 
decree  must  be  as  I  have  stated.  However, 
independent  of  my  own  particular  reasoning, 
my  opinion  is,  that  Lord  Lyndhurst*s  de- 
cree has  concluded  the  point,  and  it  is  not 
for  me,  sitting  in  this  inferior  jurisdiction,  to 
entertain  the  question  whether  the  bequest 
is  right  or  wrong. 

Declare,  that  it  appearing  from  the  Mas* 
ter's  report,  that  in  consequence  of  the 
owner  of  The  Mount  refusing  to  sell  the 
land,  the  directions  in  the  eighth  clause 
are  incapable  of  being  carried  into  effect ; 
the  ninth  clause,  therefore,  took  effect  in  the 
same  manner  as  if  the  eighth  clause  had 
not  been  contained  in  the  will:  and  that 
subject  to  the  provisions  for  the  keep  of  the 
horses  and  the  legacies,  if  any,  remaining 
unsatisfied,  and  the  payment  of  the  costs, 
the  whole  of  the  residue  when  ascertained, 
ought  to  be  handed  over  to  the  Governor 
General  of  Bengal  for  the  time  being,  for  the 
charitable  purposes  in  the  will  mentioned. 


PHILLIPSON  0.  OATTY. 


WlORAM,  V.C.\ 

Jan.  15,  17.  J 
Parties — Cestuis  que  trust. 

Suit  by  one  cestui  que  trust  against 
the  trustees  and  some  of  the  other  parties 
interested  to  restore  a  fund  held  in  trust  for 
a  class  of  persons  : — Held,  that  there  must 
be  proof  at  the  hearing  that  all  the  persons 
constituting  the  class  are  before  the  Court, 

This  was  a  bill  filed  by  one  cestui  que 
trust  of  a  fund  against  the  trustees  and 
some  of  the  other  cestuis  que  trusty  com- 
plaining of  a  breach  of  trust,  by  which  part 
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of  the  trust  fund  had  been  lost ;  and  pray- 
ing that  the  fund  might  be  replaced,  and 
for  the  appointment  of  new  trustees.  By 
the  settlement  upon  the  marriage  of  Mr. 
and  Mrs.  Phillipson,  the  fund  had  been 
settled  upon  the  husband  and  wife  for  their 
respective  lives  successively,  with  remainder 
to  the  issue  of  the  marriage  as  the  husband 
and  wife  should  appoint,  and  in  de&ult  of 
appointment  to  all  the  children  equally. 
An  appointment  had  been  made  of  the  fund 
by  the  husband  and  wife  to  their  son  and 
daughter  in  equal  shares,  and  in  case  either 
of  them  should  die  in  their  parents*  lifetime, 
leaving  issue,  his  or  her  share  was  to  go  to 
such  issue,  and  in  case  of  either  of  them 
dying  in  their  parents*  lifetime  without 
issue,  the  whole  was  to  go  to  the  survivor. 
At  the  hearing  an  objection  was  taken,  that 
the  children  of  the  son  were  not  made  par- 
ties to  the  bill,  and  the  cause  was  ordered 
to  stand  over  with  leave  to  amend. 

The  bill  was  then  amended  by  adding,  as 
parties  defendants,  certain  persons  who  were 
alleged  to  be  all  the  children  of  the  son  who 
were  then  living.  The  cause  coming  on 
again  for  hearing, — 

Mr.  Bethell,  Mr.  Wood,  and  Mr*  Smithy 
for  the  trustees,  submitted  that  the  cause 
was  still  defective  for  want  of  parties  as 
there  was  neither  proof  nor  admission  that 
the  parties  introduced  by  amendment  con- 
stituted the  whole  class  interested  in  the 
fund,  namely,  all  the  son*s  children ;  and 
the  trustees  were  entitled  to  require  that 
they  should  be  relieved  from  all  liability  of 
being  called  upon  to  account  again  to  absent 
parties — Hawkins  v.  Hawkins  {I). 

Mr.  Romilly  and  Mr.  Rasch,  for  other 
of  the  cestuis  que  trust  defendants. 

Mr.  Walker  and  Mr.  Giffard,  for  the 
plaintiff. — No  distribution  is  sought  by  this 
suit;  and  the  only  relief  prayed  is  that 
which  must  be  beneficial  to  all  the  cestuis 
que  trust,  namely,  an  order  for  the  protec- 
tion of  the  trust  fund .  The  plaintiff  waives 
that  part  of  the  prayer  which  seeks  the 
appointment  of  new  trustees  —  Montagu 
▼.  NuceUa  (2),  Malone  v.  Malone  (S),  and 
Kimberley  v.  Tew  (4). 

(1)  1  Htre,  643;  8.c.  II  Lftw  J.  Rep.  (n.s.) 
Chanc  428. 

(2)  1  Russ.  173. 

(3)  West.  637. 

(4)  4  Dru.  fir  War.  139. 


Jan.  17.— WiGRAM,  V.C— The  plaintiff 
is  one  of  many  ceshtis  que  trust  interested 
in  the  fund,  of  which  the  two  first-named 
defendants  are  trustees.     Classes  of  persons, 
children  and  grandchildren,  are  some  of  the 
cestuis  que  trust.     The  object  of  the  suit  is 
to  compel  the  trustees  to  replace  part  of  the 
trust  fund  alleged  to  have  been  lost,  and  to 
have  new  trustees  appointed.     The  bill  does 
not  seek  any  distribution  or  administration 
of,  or  declaration  of  right  as  to,  the  trust 
fund.     To   the   original   bill  none  of  the 
classes  of  cestuis  que  trust  were  made  par- 
ties ;  but  it  was  assumed  that  it  was  aufiS- 
cient  that  some  of  the  persons  interested 
were  parties  to  the  suit.     At  the  hearing  an. 
objection  was  taken  on  this  ground    and 
allowed.     If,  in  such  a  case,  the  decision  be 
altogether    in    the    plaintiff*s   favour,    the 
absent  cestuis  que  trust  may  not  be  damni- 
fied ;  but  if  the  case  were  decided  against 
them,  they  would  be  damnified  unless  they 
were  held  not  to  be  bound :  and  as  the  trus- 
tees have  an  interest  in  that,  I  thought  they 
had  a  right  to  require  that  the  suit  should 
be  so  constituted  that  their  liability  should 
be   determined  once  for  all.      The  cause 
accordingly  stood  over,  with  leave  to  amend 
by  adding  parties ;  and  by  the  amendments 
certain  persons  are  made  parties  who  are 
alleged  to  constitute  the  whole  of  the  classes 
referred  to ;  but  no  evidenee  has  been  given 
of  the  fact,  and  the  objection  is  again  urged 
by  the  trustees.     It  was  admitted,  that  if 
the  suit  were  for  distribution,  proof  must  be 
given  that  the  whole  of  the  class  was  before 
the  Court ;  but  it  was  said,  that  it  was  not 
necessary  to  do  this  for  the  purpose    of 
arguing  the  points  raised  on  this  case  ;  and 
the  case  of  Af alone  v.  Malone  was  referred 
to.     Now,  in  a  suit  for  distribution,   the 
Court  cannot  effectually  save  the  rights  of 
the  absent  parties,  for  the  fund  is  paid  over. 
The  trustees  would  be  indemnified  by  the 
decree,  and  the  absent  parties,  by  the  dis- 
tribution, would  lose  the  security  for  their 
shares,   and   would  have  to  pursue   their 
rights  against  the  parties  who-had  shared  in 
the  distribution.     There  is  no  magic  in  the 
word  *' distribution  ;'*  but  where  the  mis* 
chief  is  the  same  the  rule  must  be  the  same. 
All  that  I  understand  by  what  Lord  Gotten- 
ham  says  in  Malone  v.  Malone  is  this,  that 
Lord  Eldon  would  sometimes  hear  the  case 
de  bene  esse  in  the  absence  of  parties  who 
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might  be  interested  in  the  subject  of  the 
suit,  in  order  to  see  what  course  he  should 
take.  If  his  view  was  favourable  to  the 
absent  parties,  no  harm  might  arise  from 
this  course ;  but  if  against  them,  he  could 
not  decide  the  case  in  their  absence  so  as  to 
bind  them  :  and  the  trustees  had  a  right  to 
require  that  the  questions  in  the  suit  should 
be  determined  once  for  all.  I  have  often 
taken  the  same  course  without  being  aware 
of  Lord  Eldon's  authority,  but  not  without 
feeling  that  it  is  liable  to  this  objection, 
that  Uie  Court  has  in  fact  prejudged  the 
caBe  behind  the  backs  of  the  absent  parties. 
The  question  argued  on  the  amended  bill  is, 
without  doubt,  the  very  same  question  which 
was  determined  by  me  at  the  hearing  of  the 
original  bill.     Objection  allowed. 


L.C. 

Jan.  19,  22,  24, 

25,  26,  28  ; 

Feb.  9. 


THE  GREAT  WESTERN 
RAILWAY  COMPANY  9» 
THE  BIRMINGHAM  AND 
OXPORD  JUNCTION  RAIL- 
WAY COMPANY. 


Railway  Company — Contract  ultra  vires 
— Specific  Performance — Demurrer, 

The  Great  Western  Railway  Company 

entered  into  an  agreement  with  two  other 

railway  companies  that  those  two  companies 

should  be  amalgamated,  and  then  sell  their 

railways  to  the   Great    Western  Railway 

Company.     One  of  the  two  companies  was 

empowered  by  their  act  to  sell  their  railway 

to  the  Great  Western  Railway  Company ^ 

but  the  other  company  had  no  such  autho' 

rity ;  but  an  act  was  afterwards  obtained^ 

conferring  powers  upon  them,  for  that  pur^ 

pose,   A  change  afterwards  Itook  place  among 

(he  proprietors  of  one  of  the  two  companies^ 

and  they  were  unwilling  to  perform  the  con^ 

tract :  and,  upon  a  hill  being  filed  by  the 

Great  Western  Railway  Company  to  compel 

^ecific  performance,  put  in  a  general  de* 

nurrer  for  want  of  equity.     The  demurrer 

vas  overruled. 

This  bill  was  filed  against  the  Birming- 
ham and  Oxford  Junction  Railway  Com- 
pany and  their  directors,  and  the  Birming- 
ham, Wolverhampton  and  Dudley  Railway 
Company. 

In  1846  an  act  was  passed  incorporating 


a  company  for  making  the  Birmingham  and 
Oxford  railway  (9  &  10  Vict.  c.  cccxxxvii.) 
The  capital  was  to  be  700,000^.  but  was 
afterwards  increased  to  1,000,000/.,  divided 
into  50,000  shares  of  20/.  each.  By  the 
68th  section  of  the  act  the  directors  of  the 
company  were  empowered  to  lease  their 
railway  to  the  Ghreat  Western  Railway  Com- 
pany, and,  by  the  following  section,  the 
Birmingham  and  Oxford  Company  were 
empowered  to  sell  their  railway,  or  any  part 
of  it,  to  the  Great  Western  Railway  Com- 
pany. By  the  70th  section  it  was  provided, 
that  no  such  lease  or  sale  should  take  effect 
until  the.  maximum  tolls  and  charges  on 
the  Great  Western  railway  had  been  reduced 
to  a  scale  not  exceeding  the  tolls  and 
charges  which  the  company  thereby  incor- 
porated were  empowered  to  take.  Another 
act  was  passed  in  the  same  session  of  par- 
liament, incorporating  another  company  for 
making  a  railway  to  be  called  the  Birming- 
ham, Wolverhampton  and  Dudley  Railway 
(9  &  10  Vict.  c.  cccxv.)  The  capital  was 
to  be  700,000/.  and  to  be  divided  into 
35,000  shares,  of  20/.  each ;  but  this  act 
did  not  contain  any  clause  authorizing  the 
sale  of  the  railway  to  any  other  company. 

On  the  30th  of  October  1846,  the  first 
ordinary  general  meeting  of  each  of  these 
two  companies  was  held,  and  a  resolution 
was  come  to  that  it  was  expedient  that  the 
two  companies  should  be  amalgamated,  and 
that  the  directors  should  be  requested  to 
apply  to  parliament  in  the  next  session  for 
power  to  carry  such  amalgamation  into 
effect,  and  for  power  to  lease  or  sell  their 
line,  or  any  part  of  it,  to  the  Great  Western 
Railway  Company,  and  that  the  directors 
should  be  requested  at  once  to  negotiate 
with  that  company  for  some  arrangement 
for  that  purpose. 

On  the  12th  of  November  1846,  an  agree- 
ment in  writing  was  entered  into  between 
the  directors  of  the  three  companies,  by 
which  the  Great  Western  Railway  Company 
agreed  to  purchase,  and  the  other  companies 
agreed,  to  sell,  their  two  undertakings  at  a 
premium  of  10/.  5«.  per  share,  and  stipula- 
tions were  therein  contained  as  to  the  time 
for  completing  the  lines  and  for  paying 
the  purchase- money ;  and  it  was  agreed 
that  the  two  new  companies  were  to  be 
amalgamated,  and  powers  taken  for  having 
a  broad  as  well  as  a  narrow  gauge :  in  the 
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event  of  any  point  being  unprovided  for  by 
that  agreement,  it  was  to  be  decided  by 
a  party  therein  named ;  and  the  conditions 
of  the  agreement  were  to  be  submitted  to 
special  meetings  of  the  three  companies. 

The  terms  of  the  agreement  were  made 
generally  known,  and  special  meetings  of 
the  three  companies  were  held  on  the  4th  of 
December  1846,  at  which  the  agreement 
was  approved ;  and  a  more  formal  agree- 
ment was  entered  into  under  the  seals  of 
the  companies  in  January  1847. 

In  1847  an  act  was  passed  (10  &  1 1  Vict. 
c.  ccxxvi.)  by  which  the  Birmingham, 
Wolverhampton,  and  Dudley  Railway  Com- 
pany were  authorized  to  sell  and  the  Great 
Western  Railway  Company  were  autho- 
rized to  purchase  the  undertaking  autho- 
rized by  the  act  by  which  the  former 
company  was  incorporated ;  and  it  was  en- 
acted, that  the  agreement  of  the  12th  of 
November  1846  should  be  in  all  respects 
as  binding  as  if  it  had  been  made  sub- 
sequently to  the  passing  of  that  act.  The 
Great  Western  Railway  Company,  upon 
the  faith  of  the  contract,  had  become  re- 
sponsible for  the  payment  of  several  hun- 
dred thousand  pounds,  to  the  parties  who 
had  contracted  for  the  works  of  the  said 
companies. 

The  bill  then  alleged  that  smce  the  date 
of  the  agreement  of  November  1846,  a 
number  of  persons  had  become  shareholders 
in  the  Birmingham  and  Oxford  Junction 
Railway,  who  were  directors,  officers,  ser- 
vants, or  shareholders  in  the  London  and 
North- Western  Railway  Company,  and  that 
they  had  repudiated  the  agreement  of  No- 
vember 1846,  and  threatened  to  construct 
their  railway  in  such  a  manner  that  the 
plaintiifs  could  not  use  it  as  they  proposed, 
and  to  prevent  any  further  calls  being  made, 
and  to  prevent  the  works  from  being  fur- 
ther prosecuted,  and  to  enter  into  some 
agreement  with  the  London  and  North- 
western Railway  Company  for  the  lease  or 
sale  of  their  railway  to  the  last-mentioned 
company. 

The  bill  prayed  that  the  agreement  of 
the  12th  of  November  1846  might  be  spe- 
cifically performed,  and  that  it  might  be 
declared  that,  subject  to  the  payment  by 
the  plaintiffs  of  the  monies  payable  by  them 
under  the  agreement,  the  Birmingham  and 
Oxford  Junction   Railway  Company  were 


trustees  of  that  undertakmg  for  the  plam- 
tiffs,  and  were  bound  to  complete  the 
agreement ;  and  that  the  Birmingham  and 
Oxford  Junction  Railway  Company  might 
be  restrained  from  entering  into  any  agree- 
mentfor  the  sale,  lease,  use,  or  occupation  of 
the  Birmingham  and  Oxford  Junction  Rail- 
way with  tiie  London  and  North- Western 
Railway  Company,  or  any  other  company 
or  person,  and  from  doing  anything  in  viola- 
tion of  or  inconsistent  with  the  agreement 
of  the  12th  of  November  1846. 

The  Birmingham  and  Oxford  Jmiction 
Railway  Company,  and  also  six  of  their 
directors,  put  in  general  demurrers  for  want 
of  equity :  the  Vice  Chancellor  of  England 
overruled  them ;  and  they  were  then  brought 
before  the  Lord  Chancellor  upon  appeal. 

Sir  F.  Kelly,  Mr.  /•  Parker,  Mr.  Baeon^ 
and  Mr,  Willeofik,  in  support  of  the  de- 
murrers, contended  that  the  agreement  of 
November  1846  was  void,  inasmuch  as  it 
attempted  to  effect  pn  object  which  coold 
not  be  effected  without  the  aid  of  an  act  of 
parliament,  namely,  the  two  new  companies 
were  to  be  amalgamated,  and  the  amalga- 
mated company  was  to  be  purchased  by  the 
Great  Western  Railway  Company.     That 
company   had  no    power  to  apply   their 
capital  for  such  purposes — Natuich  ▼•  Irv^ 
t»^(l).  Ward  V.  the  Society  ofjittomiet(^2\ 
Ware  v.  the  Grand  Junction  Waterworks 
Company  (3).     The  Birmingham,  Wolver- 
hampton, and  Dudley  Railway  Company 
had  no  power  to  sell  their  line  or  to  conae 
to  any  agreement  to  amalgamate.     An  act 
for  such  an  amalgamation  could   not  be 
obtained  except  with  the  consent  of  three- 
fifths  of  the  shareholders ;  but  it  appeared 
that  the  majority  of  the   present   ahaie* 
holders    was  against  such  a   proceeding, 
and  the  Court  would  not  interfere  with  the 
rights  of  those  parties  to  oppose  a  bill  in 
parliament.     An  agreement  to  make  and 
sell  a  railway  was  within  the  principles  upon 
which  the  Court  acted  in  refusing  to  compel 
specific  performance  of  an  agreement    to 
build. 

Mr.  Bethellf  Mr.  Rolt,  and  Mr.  Stev^ns^ 
contra,  insisted  that  the  plaintiffs  were  au- 
thorized to  purchase  each  of  the  other  rail- 


(1)  Gow  on  Partnersbip,  Append.  404. 

(2)  1  Coll.  370 

(3)  2  Russ.  k  M5I.  470;  b.c.  9  Lsw  J.  Rep.  ( 
Chanc.  169. 
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ways,  and  that  when  those  two  purchases 
vere  completed,  there  would  in  effect  he  an 
amalgamation.  The  plaintifis  had  incurred 
liabilities  to  the  extent  of  nearly  half  a  mil- 
lion upon  the  faith  of  the  agreement,  and 
even  if  the  Court  decided  against  the  plain- 
tifis  at  the  hearing,  there  certainly  was  a 
good  primd  facie  case  to  induce  the  Court 
to  overrule  the  demurrer. 

Feb.  9. — ^The  Lord  Chancellor. — The 
valoe  of  the  interests  and  the  amount  of 
the   property  involved  in  this    litigation 
must  explain   the  importance  which  has 
been  attached  to  the  discussion  of  these 
demurrers,  for  the  case  stated  in  the  bill 
does  not  appear  to  me  to  raise  any  difficulty ; 
the  application  to  it  of  the  familiar  rules 
and  practice  of  this  Court  shews  that  there  is 
no  tenable  ground  on  which  the  demurrers 
can  be    supported.     In   deciding  on  de- 
murrers, when  there  are  grounds  for  such 
decision  independent  of  the  real  question 
between  the  parties,  I  think  it  expedient 
to  avoid  as  much  as  possible  expressing  an 
opinion  on  such  questions ;  and  the  bill  in 
this  case  affords  me  the  opportunity  of  so 
acting.     The  bill,  after  stating  an  agree- 
ment for  sale  to  the  plaintiffs  of  the  interest 
of  the  Birmingham  and  Oxford  Company 
in  their  railway,  states  this, — that,  on  the 
Mth  of  such  agreement,  the  plaintiffs  have 
come  under  liabilities  for  them  in  the  pro- 
secution of  their  works  to  the  amount  of 
several  hundred  thousand  pounds,  which 
sums  are  payable  from  calls  upon  the  sub- 
scribers to  the  Birmingham   and   Oxford 
Company ;  that  the  company  has  attempted 
to  recede  from  such  contract,  and  to  prevent 
such  caUs  from  being  so  applied,  and  they 
threaten  and  intend  to  sell  their  railway  to 
the  London  and   North-Westem  Railway 
Company ;  they,  therefore,  pray  a  specific 
performance  of  the  agreement,  and  that  the 
defendants  may  be  restrained  from  entering 
into  any  agreement  for  the  sale  of  their 
railway  to  the  London  and  North-Westem 
Railway  Company,  or  in  any  other  manner 
interfering  with  the  plaintiffs'  rights  under 
such   agreement.     It  is    certain   that  the 
Court  will,  in  many  cases,  interfere  to  pre- 
serve property  in  statu  quo  during  the  pen- 
dency of  a  suit  in  which  the  rights  to  it  are 
to  be  decided,  and  that  without  expressing, 
and  often    without  having  the  means  of 


forming,  any  opinion  as  to  the  rights  of  the 
parties.  It  is  true  that  a  purchaser  pendente 
lite  may  get  a  title  which  would  embarrass 
the  original  purchaser  in  a  suit  against  the 
vendor,  which  the  Court  prevents  by  its 
injunction :  such  are  the  cases  of  Eehliff  v. 
Baldwin  (4),  Curtis  v.  the  Marquis  of 
Buckingham  (5),  SpHler  v.  Spiller  (6), 
and  such  a  rule  is  laid  down  by  Lord 
Redesdale  (7).  It  is  true  that  the  Court 
will  not  so  interfere  if  there  be  no  real 
question  between  the  parties;  but  seeing 
tiiat  there  is  a  substantial  dispute  to  be 
decided,  it  will  preserve  the  property  until 
such  question  can  be  regularly  disposed  of. 
In  order  to  support  an  injunction  for  such 
a  purpose,  it  is  not  necessary  for  the  Court 
to  decide  on  the  merits  in  favour  of  the 
plaintiff.  If  then  this  bOl  states  an  inten- 
tion to  do  such  acts,  the  title  to  the  injunc- 
tion may  be  good,  although  the  title  to  the 
relief  prayed  may  not  be  sustained.  Is, 
then,  the  case  stated  by  the  hill  so  clear  in 
favour  of  the  defendants,  and  so  inadequate 
to  support  the  equity  prayed  for  by  the 
bill,  as  to  justify  the  Court  in  permitting  it 
to  be  disposed  of,  and  anew  title  or  interest 
introduced,  before  any  decision  can  be  ob- 
tained on  the  case  made  by  the  bill  as 
against  the  Birmingham  and  Oxford. Rail- 
way Company  ?  The  case  made  by  the  bill 
is,  that  such  company  having,  by  their  act 
of  the  9  £^  10  Vict.  c.  cccxxxvii,  power,  with 
the  authority  of  three-fifths  of  the  proprietors 
present  at  some  general  meeting  specially 
called  for  that  purpose,  to  sell  and  transfer 
to  the  Great  Western  Railway  Company 
their  railway,  or  any  part  thereof,  or  any 
share  or  interest  therein,  they  accordingly 
entered  into  an  agreement  for  that  pur- 
pose, dated  the  12th  day  of  November 
1846,  which  was  duly  sanctioned  by  three- 
fifth  of  the  proprietors  as  required;  and 
that,  on  the  faith  of  such  contract,  the 
plaintiffs  came  under  large  liabilities  for  the 
defendants,  who  nevertheless  threaten  and 
intend  to  sell  the  same  railway  to  the 
London  and  North-Westem  Railway  Com- 
pany, and  to  prevent  calls  from  being  made 
for  the  purpose  of  discharging  them  from 
such  liabilities.     The  demurring  parties, 

(4)  16  Ves.  267. 

(5)  3  Ves.  &.  B.  168. 

(6)  3  Swanst.  556. 

(7)  4  Dow,  440. 
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however,  say,  that  although  if  the  case  was 
simply  as  thus  stated,  the  injunction  prayed 
might  be  granted,  yet  that  there  are  on  this 
bill  circumstances  stated  which  shew  that 
the  plaintiffs  are  not  entitled  to  any  such 
protection,  for  that  the  agreement  of  the 
12th  of  November  was  not  merely  a  con- 
tract between  the  plaintiffs  and  the  Bir- 
mingham and  Oxford  Company,  but  that 
the  Wolverhampton  Company  were  also 
parties,  and  that  it  provided  for  the  sale  of 
both  the  latter  companies'  railways  to  the 
plaintiffs ;  and,  moreover,  that  they  should 
first  be  amalgamated;  and  that  for  this 
amalgamation  and  sale  of  the  Wolver- 
hampton Railway  to  the  plaintiffs  there 
was  not  any  parUamentary  authority ;  but 
the  bill  states  that,  by  an  act  which  received 
the  royal  assent  on  the  9th  of  July  1847i 
the  Wolverhampton  Company  were  autho- 
rized to  carry  the  agreement  of  the  12th  of 
November  1846  into  effect,  and  that  would 
be  suflScient ;  and  as  to  the  amalgamation,  it 
would  seem,  if  that  were  material,  that  the 
provision  for  that  purpose,  as  between  the 
two  companies,  was  confined  to  the  period 
during  which  the  works  were  in  progress, 
and  which  were  to  be  completed  before  the 
sale  took  place  to  the  plaintiffs,  and  would 
be  inapplicable  to  the  state  of  things  after 
the  plaintiffs  had  become  owners  of  all  the 
three  railways ;  and,  if  so,  the  objection  to 
the  notice  does  not  seem  to  arise,  as  it  is  to 
be  observed  that  the  amalgamation  between 
the  two  companies  had  been  previously 
resolved  upon.  However  that  may  be,  the 
agreement  provides  expressly  that  all  neces- 
sary powers  were  to  be  sought  for  from 
parliament  to  give  effect  to  that  agreement. 
By  this  appeal  I  am  asked  to  treat  this  con- 
tract as  a  nullity,  that  is,  to  hold  that  all 
contracts  which  parties  enter  into,  not  having 
themselves  the  power  to  carry  them  into 
effect,  therefore  agreeing  to  apply  to  parlia- 
ment to  give  them  such  powers,  are  so 
utterly  void  that  this  Court  will  not  even 
protect  the  property  until  an  opportunity 
shall  be  afforded  for  an  application  to  par- 
liament. The  effect  of  such  a  decision 
would  be  to  nullify  many  family  arrange- 
ments entered  into,  many  with  the  sanction 
of  this  Court,  but  to  give  effect  to  which 
the  powers  of  parliament  are  indispensable. 
It  would  also  nullify  all  contracts  by  pro- 
jectors of  companies    before   their  act  is 


obtained ;  and  it  is  now  twelve  years  since, 
in  a  case  of  Edwards  v.  the  Grand  Junction 
Railway  Company  (8),  I  gave  effect  against 
the  incorporated  body  to  a  contract  entered 
into  by  the  projectors  of  it,  before  their  act 
was  passed,  but  in  contemplation  of  its 
passing,  that  is,  a  contract  which  the  parties 
at  the  time  had  no  power  to  carry  into  effect, 
but  proposed  to  do  so  by  autiiority  to  be 
obtained  from  parliament;  and  now  there 
are  many  other  cases  to  the  same  effect.    I 
am,  therefore,  not  prepared  to  say,  by  allow- 
ing these  demurrers,   that  a  contract  so 
entered  into  and  sanctioned  is  to  be  treated 
as  a  nullity,  because  some  of  its  provisions 
may  require  an  act  of  parliament  to  cany 
them  into  effect.  The  objection  applies  only 
to  some  of  the  provisions  of  the  agreement, 
the  substance  of  which  is  for  the  sale  by 
the  Oxford  Company  of  their  railway,  for 
a  certain  ascertained  price,   to  the  Great 
Western  Railway  Company.     Is  it  certain 
that  the  defendants  will  be  entitled  in  this 
court,  to  say  to  the  plaintiffs,  "  You  shall 
not  have  the  benefit  of  such  parts  of  the 
contract  as  you  can  perform,  because  you 
cannot,  without  an  act  of  parliament,  per- 
form the  whole,  and  we  will  not  apply  for 
an  act  of  parliament  to  give  us  the  necessary 
powers  ?"    Generally  speaking,  a  purchaser 
is  entitled  to  all  the  vendor  can  give  him, 
with  compensation  for  so  much  of  the  sub- 
ject agreed  for  as  he  cannot  give  him,  of 
which  case  Lawrenson  v.  Butler  {9)  is  a 
strong  instance:  for  a  tenant  in  tail   in 
remainder,  on  the  faith  that  the  tenant  for 
life  would  join,  agreed  to  sell  the  fee*  in 
which  the  tenant  for  life  refusing  to  join, 
he  was  found  to  be  unable  to  make  a  title, 
on  which  Lord  Redesdale  ordered  him  to 
convey  a  base  fee  by  levying  a  fine,  and 
suffering  a  recovery  on  the  death  of  the 
tenant  for  life ;  but  I  am  called  upon  by 
this  appeal  to  hold  that  the  plaintififs,  if 
they  cannot  obtain  all  they  agreed  to  pur- 
chase are  not  to  be  assisted  in  obtaining 
any  part,  and  that  their  contract  is  in  (act 
at  an  end.     I  abstain  from  observing  on 
many  other  parts  of  the  case  which  have 
been  the  subject  of  argument,  having  sufii- 
ciently  explained  the  grounds  on  which  I 
think  the  defendants  have  failed  in  shewing 

(8)  I  Myl.  6l  Cr.  650;  8.c.  6Ltw  J.  Rep.  (k.s.) 
Cbanc.  47. 

(9)  ISch.  &L.  19. 
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that  the  plaintiffs  have  no  title  to  any  part 
of  the  relief  and  protection  they  ask,  and 
that  this  is  so  clear  that  the  Court  ought 
not  to  interfere  so  far  even  as  to  preserve 
the  stthjeet  of  contest  until  such  title  can  be 
rightly  the  subject  of  judicial  decision. 

The    appeal    must  be   dismissed,   with 
costs. 


M.R. 
March  24 


>  Ex  parte  cox  in  re  hair. 


Taxation — Bill  of  Costs — Costs  of  Action 
'—Petition, 

On  petition  to  confirm  the  Master* s  report, 
after  an  order  of  reference  to  tax  the  respon^ 
denfs  Ml  of  costs  (more  than  one-sixth  of  the 
amount  of  the  bill  having  been  struck  off  J, 
and  for  reference  back  to  tax  the  costs  of 
taxation,  the  costs  of  and  incidental  to  the 
original  petition  and  the  petition  for  refer- 
enee  back  to  the  Master  were  ordered  to  be 
paid  by  the  respondent,  after  deducting  there- 
from the  costs  of  an  action  brought  by  the 
respondent  previously  to  the  date  of  the  order 
directing  the  taxation  of  the  respondents 
hill  of  costs. 

On  petition  to  confirm  the  Master^ s  report, 
after  reference  to  tax  a  bill  of  costs,  it  is  too 
late  to  object  that  the  petition  to  tax  ought 
not  to  have  been  a  special  one. 

On  the  27th  of  January  1847  an  order 
was  made,  on  the  petition  of  John  Cox  and 
Joseph  Cox,  that  the  respondent  Thomas 
Hair  should  be  at  liberty  to  sign  judgment 
for  want  of  a  plea  against  the  petitioners  in 
an  action  commenced  by  him  against  the 
petitioners  and  their  late  partner  William 
Cox,  without  prejudice  to  the  question  of  re- 
tainer and  taxation ;  and  then  followed  the 
ordinary  direction  for  the  taxation  of  the  re- 
spondent's bill  of  costs,  and  for  the  stay  of 
all  proceedings  upon  the  judgment,  and  the 
consideration  of  the  costs  of  the  action  and 
of  the  taxation  was  reserved  until  after  the 
Master  should  have  made  his  report.  Judg- 
ment was  afterwards  signed  in  the  action 
against  the  petitioners,  and  the  Master  had 
taxed  the  bill  of  costs  of  the  respondent, 
araoun^ng  to  198Z.  \s.  2d,,  at  the  sum  of 
82/.  9s,  2d,  The  petitioners  now  sought  an 
order  directing  the  deduction  of  the  costs  of 
and  incidental  to  the  order  for  taxation,  and 


the  reference  thereby  directed,  and  of  the 
costs  of  the  action  at  law  and  consequent 
thereon,  from  the  amount  found  due  to  the 
respondent,  and  a  direction  that  the  respon- 
dent on  payment  to  him  of  the  balance  of  his 
bill  as  taxed  after  such  deductions,  should 
enter  up  satisfaction  on  the  judgment  signed 
by  him  against  the  petitioners. 

Mr,  Turner  and  Mr,  Hitchcock,  in  sup- 
port of  the  petition. 

Mr,  S,  Smith  said,  that  the  great  reduc- 
tion made  by  the  Master  in  the  taxation  of 
the  bill  of  costs  arose  from  a  question  of 
retainer  or  no  retainer  of  the  respondent  by 
the  three  parties  to  transact  a  part  of  the 
business  included  in  the  bill  of  costs,  and 
contended  that  since  the  passing  of  the  late 
act  of  parliament  relative  to  the  taxation  of 
bills  of  costs,  the  Court  had  a  discretion  to 
exercise  as  to  the  costs  of  taxation ;  that  at 
all  events  the  costs  only  of  a  common  order 
for  taxation  ought  to  be  allowed  the  peti- 
tioners, inasmuch  as  a  special  petition  be- 
came necessary  only  on  account  of  the 
petitioners  having  delayed  their  application 
for  an  order  for  taxation  until  after  the 
respondent  had  commenced  his  action.  The 
cases  of 

Bennet  College  v.  Carey,  3  Bro.  C.C. 

390. 
Lockhart  v.  Hardy,  4  Beav.  224. 
were  cited  on  behalf  of  the  respondent. 

Mr,  Turner,  in  reply,  referred  to  In  re 
Bracey  (I),  and  stated  that  whilst  the  action 
was  proceeding  against  the  petitioners,  the 
respondent  signed  judgment  against  W.  Cox, 
who  was  his  client. 

The  Master  of  ths  Rolls  held,  that  it 
was  too  late  for  the  respondent  to  take  the 
objection  that  the  costs  of  a  common  peti- 
tion only  ought  to  be  allowed  the  petitioners ; 
that  the  costs  of  the  action  must  be  paid  by 
the  petitioners ;  and  the  rest  of  the  coats  by 
the  respondent. 

On  payment  of  the  balance  to  the  respon- 
dent, after  the  set-off  of  costs,  satisfaction 
was  directed  by  the  Court  to  be  entered  on 
the  judgment. 


(!)  S  Bear.  266 ;   a.  c.  14  Law  J.  Rep.  (n.s.) 
Cbanc.  299. 
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K.  Bruce,  V.C.  "^ 

1847. 
Dec.  23. 

1848. 
Jan.  27. 


•  RiUSTRICK  V.  ELSWORTH. 


Practice — Amendment — Motion  to  dismiss, 

ji,  a  defendant^  having  answered  the  hillf 
gave  a  notice  of  motion  to  dismiss  the  hill  for 
want  of  prosecution  for  the  first  day  of  Mi" 
chaelmas  term.  On  the  5th  of  November^ 
before  the  motion  came  on,  the  plaintiff  ob" 
iained  an  order  from  the  Master  for  liberty 
to  amend  the  biU  on  payment  of  6s.  Sd.^  which 
he  served  on  A,  with  a  tender  of  the  6s,  Sd,^ 
which  was  refused.  The  plaintiff  amended 
his  billf  and  required  an  answer  to  the 
amendments  from  A.  The  plaintiff  did  not 
serve  A.  with  a  subpoena  to  answer  the 
amended  bill^  or  file  a  replicaiion,  or  set 
down  the  cause  on  bill  and  answer : — Held^ 
that  A.  was  entitled  to  move  to  dismiss  the 
biUfar  want  of  prosecution. 

This  was  a  motion  to  dismiss  the  bill  for 
want  of  prosecution. 

At  the  hearing  of  the  motion,  before 
Vice  Chancellor  Knight  Bruce,  it  was  ar- 
ranged that  a  statement  of  the  case  should 
be  agreed  upon  by  both  parties,  and  sub- 
mitted for  the  opinion  of  the  Master  of  the 
Rolls  and  Sir  J.  Wigram. 

The  following  statement  was  accordingly 
drawn  up.  On  the  29th  of  October  1847, 
the  defendants  Elsworth,  Musgrave,  Web- 
ster, and  Hinings,  four  of  the  six  defendants 
to  the  original  bill,  being  in  a  position  to 
move  to  dismiss  the  bill  for  want  of  prose, 
cution,  gave  a  notice  of  motion  for  that 
purpose  for  the  first  day  of  last  Michaelmas 
term,  which  motion  stood  over  at  the  plain- 
tiff's request. 

Before  that  motion  was  heard,  the  plain- 
tiff's solicitor  obtained  from  the  Master  an 
order,  dated  the  5th  of  November  1 847,  by 
which  he  ordered  that  the  plaintiff  should 
be  at  liberty  to  amend  his  bill  on  payment 
of  6s.  Sd. 

This  order  was  served  upon  the  solicitors 
of  the  four  defendants,  with  a  tender  of 
6s.  Sd.  costs,  which  tender  was  refused. 

In  pursuance  of  this  order,  the  plaintiff 
amended  his  bill  by  adding  parties  defen- 
dants, and  by  introducing  additional  state- 
ments which  rendered  a  new  ingrossment 
necessary;  and  on  the  12th  of  November 


1847  he  gave  a  notice  to  the  solicitors  of  the 
four  defendants  that  he  had  that  day  filed 
an  amended  bill. 

The  amended  bill  required  an  answer  to 
the  amendments  from  the  four  defendants, 
and  also  an  answer  to  the  original  and 
amended  bill  from  the  new  defendants,  and 
the  two  other  defendants  to  the  original  bill, 
who  had  not  answered  the  bill. 

No  subpoena  to  answer  the  amended  bill 
was  served  on  the  other  four  defendants ;  and 
the  plaintiff's  solicitor  not  having  filed  a 
replication,  or  set  down  the  cause  on  bill 
and  answer,  the  solicitors  of  the  four  defen- 
dants gave  a  notice  of  motion  for  the  8th  of 
December  1 847  to  dismiss  the  bill  for  want 
of  prosecution.  This  motion,  after  having 
stood  over  at  the  request  of  the  plaintiff's 
counsel,  was  accordingly  made  on  the  23rd 
of  December  1847. 

The  question  was,  whether  the  said  four 
defendants  were,  under  these  circumstances, 
entitled  to  move  to  dismiss  the  bill  for  want 
of  prosecution  under  the  39th  article  of  the 
16th  Order  of  May  1845  (1). 

The  case  was  accordingly  submitted  to  the 
Master  of  the  Rolls  and  Sir  James  Wigram, 
and  the  following  answer  was  given.  The 
Master  of  the  Rolls  and  Vice  Chancellor 
Sir  James  Wigram  are  both  deddedly  of 
opinion  that  the  defendants,  having  folly 
answered  the  original  bill,  if  the  plaintiff 
required  an  answer  from  them  to  the  amend- 
ments, he  W08  bound  to  have  paid  them 
20j.  (the  ordinary  costs),  and  to  have  served 
them  with  a  subpoena  to  appear  to,  and 
answer,  the  amended  bill ;  and  that  he,  not 
having  done  so,  or  filed  a  replication*  the 
defendants  are  entitled  to  move  to  dismiss 
the  bill  for  want  of  prosecution. 

Mr.  Ehnsieyt  for  the  motion. 

Mr.  Harrison,  for  the  plaintiff  (2). 

(1)  When  the  plaintiff  amends  his  bill,  withont 
requiring  tn  tnswer  to  the  unendmenta,  nnd  no 
answer  is  pat  in  thereto,  and  no  warrant  for  further 
time  to  answer  the  same  is  served  within  eight  daj« 
after  senrioe  of  the  notice  of  the  amendment  of 
such  hill,  the  plaintiff  is.  after  the  expiration  of 
such  eight  days,  but  within  fourteen  days  from  the 
time  of  such  service,  either  to  file  his  replication, 
or  to  set  down  the  cause  to  be  heard  upon  bill  and 
answer.  Otherwise  any  defendant  may  more  to 
diamiss  the  bill  for  want  of  proaeoution.  Ord.  Can. 
289;  U  Law  J.  Rep.  (M.a.)  Chano.  286. 

(2)  The  following  note  was  added  bj  Mr.  Berrej. 
The  point,  as  to  the  service  of  subpcena  ta  answer 
the  amended  bill,  was  so  decided  in  Cooke  o.  Daries, 
Tum.fic  R.  309,  and  firamston  v.  Carter,  2  Sim.  458. 
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(Ex  parte  ward  in  re 
THE  MIDLAND  RAIL- 
WAY COMPANY  (NOT- 
TINGHAM ANQ  LIN- 
COLN RAILWAY  act). 

Lands  Clauses  Consolidation  Act — Ap^ 
portionment  of  Purchase- Money  between  an 
Ecclesiastical  Corporation  and  their  Lessee, 

A  dean  and  chapter  and  their  lessee 
together  sold  land  to  a  railway  company 
for  1,760/.,  which  sum  was  paid  into  the 
Bank,  The  Court  refused^  on  the  petition 
of  the  lessee^  to  apportion  the  purchase^ 
money  between  him  and  the  dean  and  chapter. 

By  an  indenture,  dated  the  Srd  of  Novem- 
ber 1845,  the  dean  and  chapter  of  Lincoln 
demised  to  the  petitioner,  Mr.  Ward,  certain 
buildings  in  Lincoln,  for  the  term  of  twenty- 
one  years,  from  the  12th  of  August  1845, 
at  a  small  yearly  rent.  This  property  was 
required  by  the  Midland  Railway  Com- 
pany, under  the  authority  of  an  act  of 
parliament,  for  making  a  railway  between 
Nottingham  and  Lincoln,  which  was  passed 
after  the  Lands  Clauses  Consolidation  Act 
(1).  By  an  agreement,  dated  the  17th  of 
April  1846,  the  dean  and  chapter  and  Mr. 
Ward  together  agreed  to  sell  the  property 
to  the  company  for  1,760/.,  which  sum  was 
paid  into  the  Bank. 

A  petition  was  presented  by  Mr.  Ward, 
praying  that  the  purchase-money  might  be 
apportioned  l^tween  him  and  the  dean  and 
chapter. 

Mr,  Bacon  and  Mr,  Freeling^  for  the  pe- 
titioner.— There  is  no  section  in  the  Lands 
Clauses  Consolidation  Act  nor  any  decision 
directly  applicable  to  this  case.  The  section 
most  applicable  is  the  74th  section ;  under 
vbich  it  is  declared  that,  where  purchase- 
money  is  paid  into  the  Bank  in  respect  of 
any  lease  for  years  or  of  any  reversion  de- 
pendent on  any  such  lease,  it  shall  be  lawful 
for  the  Court  of  Chancery  to  order  that  the 
.sameshallbelaidout,  invested,  accumulated, 
and  paid,  in  such  manner  as  the  Court  may 
consider  will  give  to  the  parties  interested 
therein  the  same  benefit  as  they  might  have 
had  from  the  lease  or  reversion,  or  as  near 
thereto  as  may  be.  Under  this  section,  the 
Court  may  make  an  order  according  to  the 

(1)  8  VicLo.  18. 
Msv  Sbrirs,  XVII.— Cranc. 


terms  of  the  prayer,  and  it  will  best  meet 
the  justice  of  the  case. 

Mr,  R,  Palmer,  for  the  dean  and  chapter. 
-—The  74th  section  is  not  applicable  to  this 
case.  If  the  petitioner  had  required  a  gross 
sum  of  money  he  ought  to  have  sold  his 
interest  separately.  By  the  course  he  has 
taken  he  has  deprived  himself  of  this  right. 
The  sections  applicable  to  his  case  are  the 
69th  and  70th;  by  which  it  is  declared 
that  money  paid  into  the  Bank  in  respect 
of  persons  having  a  qualified  interest  in  the 
land,  shall  be  applied  (among  other  pur- 
poses) in  the  purchase  of  other  lands  to  be 
settled  to  the  same  uses  as  the  lands  sold ; 
and  that,  until  such  application,  the  money 
may  be  invested  in  consols,  the  dividends 
of  which  are  to  be  paid  to  the  persons  who 
would  have  been  entitled  to  the  rents.  The 
petitioner's  right  then,  under  the  circum- 
stances, is  to  have  the  1,7602.  invested  in 
the  consols,  and  the  dividends  paid  to  him 
for  the  residue  of  the  term  of  twenty-one 
years. 

Mr,  Speed,  for  the  company. 

Knioht  Bruce,  V.C— I  have  too  mnch 
doubt  of  the  authority  of  the  Court  to  appor- 
tion the  money  in  a  case  like  this,  to  make 
it  proper  for  me  to  be  active  in  so  doing. 
I  must,  therefore,  refuse  to  accede  to  the 
prayer  of  this  petition. 

The  following  order  was  afterwards  taken 
by  consent : — The  money  to  be  invested  in 
consols;  the  dividends  to  be  paid  to  Mr. 
Ward  for  the  residue  of  the  term,  or  further 
order,  without  prejudice  to  any  question; 
Mr.  Ward  undertaking  to  pay  to  the  dean 
and  chapter  the  rent  reserved  by  the  lease 
at  the  times  and  in  the  manner  thereby 
provided. 


Jan 
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GLOVER  V.  HALL. 


Production  of  Documents, 

Estates  were  demised  to  trustees  for  a  term 
of  ninety^nine  years,  in  trust,  to  permit  the 
wife  of  the  lessor,  or  such  persons  as  she 
shotdd  by  wiU  appoint,  to  receive  the  rents 
thereof  during  the  term.  The  fee  simple  was 
afterwards  purchased,  subject  to  the  term, 
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and  the  purchaser  subsequenilp  purchased 
the  term,  and  took  an  assignment  of  it  from 
the  wife  and  the  trustees.  The  wife,  as  was 
alleged,  by  her  will  bequeathed  the  estate  to 
the  plaintiff;  but  the  will  and  the  title  of  the 
plaintiff  under  the  will  were  not  admitted  by 
the  defendant ;  who,  however,  acknowledged 
that  he  had  in  his  possession  the  original 
demise,  and  also  the  indenture  of  assignment, 
an  abstract  of  which  latter  deed  he  set  forth 
in  his  answer : — Held,  that,  under  the  cir- 
cumstances, the  plaintiff  was  not  entitled  to 
the  production  of  any  of  the  deeds. 

This  bill  was  filed  by  Elizabeth  Glover 
against  Sir  Benjamin  Hall  and  Mr.  J. 
Jefferys. 

By  an  indenture,  dated  in  March  1804,  a 
certain  freehold  estate  called  High  Meadow 
was  demised,  by  Samuel  Glover,  the  father 
of  the  plaintiff,  for  a  term  of  ninety-nine 
years,  to  Matthew  Jefferys  and  John  Jefferys, 
the  father  of  the  defendant  Jefferys,  upon 
the  trust  that  they  and  the  survivor  of  them 
and  the  executors  and  administrators  of  such 
survivor  should  permit  Phillis  Glover  (the 
mother  of  the  plaintiff),  and  such  person  or 
persons  as  she  should  in  and  by  her  last  will 
and  testament  duly  executed,  give,  devise, 
and  bequeath  the  same  to,  to  take  to  his, 
her,  and  their  own  use  and  benefit  the 
rents,  issues,  and  profits  of  the  said  lands 
and  premises  during  the  term  of  ninety- 
nine  years,  the  interest  of  Phillis  Glover  to 
be  for  her  separate  use. 

Shortly  afterwards  Samuel  Glover  exe- 
cuted an  assignment  of  the  lease  of  some 
adjoining  land  to  the  same  trustees,  jointly 
with  two  other  trustees,  for  a  term  to  expire 
at  the  same  time  as  the  term  of  ninety-nine 
years,  upon  the  same  tnists  as  were  declared 
respecting  th^  High  Meadow  estate. 

In  1808  the  estates  were  purchased  by 
Mr.  B..  Hall,  the  £Either  of  the  defendant. 
Sir  Benjamin  Hall,  and  the  bill  alleged  that 
in  April  1810  an  assignment  was  made  of 
the  life  interest  of  Phillis  Glover  to  Mr.  B. 
Hall,  but  that  the  assignment  was  not  exe- 
cuted by  the  Jefferys',  the  trustees. 

In  18 19  Phillis  Glover  died,  having  made 
a  will,  by  which  she  bequeathed  the  estate 
cotDprised  in  the  said  term  to  truBtees  for 
tlie  benefit  of  the  plaintiff  and  one  of  her 
brothers  Peter  Bown  Glover:  and  her. 
brother  having  died  in  1844»  the  plaintiff 


now  claimed  the  entirety  of  the  property 
under  her  mother's  will. 

No  executors  were  named  in  Phillis 
Glover's  will,  but  letters  of  administration 
with  her  will  annexed  were  granted  to  two 
of  her  sons,  of  whom  Peter  B.  Glover  was 
one.  The  property  continued  in  the  pos- 
session of  Mr.  B.  Hall,  or  the  defendant 
Sir  B.  Hall ;  and  the  representatives  of  Mrs. 
Glover  took  no  steps  to  recover  it  until 
1889,  when  P.  B.  Glover,  having  survived 
his  co-administrator,  commenced  an  action 
of  ejectment  against  Sir  B.  Hall,  but  the 
action  was  not  prosecuted. 

The  legal  estate  in  the  term  was  now 
alleged  to  be  vested  in  the  defendant 
Mr.  J.  Jefferys. 

The  bill  alleged  a  pretence,  on  the  part  of 
the  defendant,  that  the  plaintiff's  claim  was 
barred  by  the  Statute  of  Limitations,  and  the 
bill  charged  that  if  her  claim  was  so  barr^ 
as  to  one  moiety,  it  was  not  barred  as  to  the 
other  moiety,  to  which  she  became  entitled 
at  the  death  of  her  brother.  The  bill  also 
charged  that  the  plaintiff  was  unable  to 
commence  or  proceed  with  an  action  of 
ejectment  without  the  production  of  the 
deeds  of  1804. 

The  bill  pcayed  for  the  delivery  up  of  the 
deeds  of  1804,  or,  at  all  events,  ^at  the 
defendant  Sir  B.  Hall  might  produce  the 
same  at  the  trial  of  an  action  of  ejectment, 
and  that  the  plaintiff  might  be  at  liberty  to 
use  the  name  of  the  defendant  Jefferys  in 
any  such  action,  and  for  a  ddblaration  that 
the  plaintiff  was  entitled  to  be  put  into 
possession  of  the  property  in  question. 

Sir  B.  Hall,  in  his  answer,  set  forth  the 
deed  of  1810,  which  he  stated  was  executed 
by  Mr.  Glover  and  by  both  the  trustees, 
and  which  he  insisted  was  an  assignment  of 
the  whole  term  of  ninety-nine  years,  and 
not  merely  an  assignment  of  the  life  interest 
of  Mrs.  Glover.  He  denied  all  knowledge 
of  the  alleged  will  of  Mrs.  Glover,  or  of  the 
claim  of  the  plaintiff  as  her  daughter,  or  as 
the  person  so  designated  in  the  alleged  will. 

The  defendant  admitted  the  possession 
of  the  deeds  of  1804  and  1810,  and  other 
title-deeds,  but  he  insisted  that  they  con- 
stituted his  title-deeds,  and  affirmed  that 
they  did  not  evidence  any  title  of  the  plain- 
tiff^ and  that  therefore  he  was  not  bonnd  to 
produce  them. 

A  motion  was  made  for  the  production  of 
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the  docaments  admitted  by  the  defendant 
Hall  to  be  in  his  possession.  It  was  first 
heard  by  the  Vice  Chancellor  of  England, 
nho  considered  that  the  effect  of  the  deeds 
of  1804  was  to  give  to  P.  Glover  a  com- 
plete dominion  over  the  whole  term  of 
ninety-nine  years,  and  that  the  assignment 
by  her  and  her  trustees  of  all  their  estate 
and  interest  would  have  the  effect  of  de- 
stroying her  power  of  appointing  it  by  will, 
and  that,  under  these  circumstances,  the 
defendant  ought  not  to  be  called  upon  to 
produce  the  documents  in  question,  and 
he  refused  the  motion,  with  costs.  The 
motion  was  now  renewed,  before  the  Lord 
Chancellor,  by  way  of  appeal. 

Mr,  Turner  and  Mr,  CoUiru,  for  the 
plaintiff,  insisted  that,  with  regard  to  the 
deed  of  1804,  it  was  the  root  of  the  plain- 
tiff's title,  and  the  defendant  ought  not  to 
withhold  the  production  of  it;  and,  with 
regard  to  the  deed  of  1810,  the  defendant 
ought  either  to  produce  it,  or  to  have  made 
a  positive  statement  that  the  effect  of  it  was 
to  leave  no  interest  in  P.  Glover  which 
the  plaintiff  could  take  under  her  will.  The 
plaintiff  was  entitled  to  see  whether  the 
statement  in  the  answer  respecting  the  deed 
was  or  was  not  correct 

Lady  ShafUthury  v.  ArrowsmUh^  4  Yes. 

Latimer  v.  Neate,  4  CI.  &  Fin.  570. 
Snath  T.  the  Duke  of  Beaufort,  1  Phill. 
209;  8.  c.   13  Law  J.   Rep.  (n.s.) 
Chanc.  33. 
The  Marquis  of  Bute  v.  the  Glamorgan^ 
shire  Canal  Company^  I  Phill.  681 ; 
S.C.  15  Law  J.  Rep.  (n.s.)  Chanc.  60. 
Bradly  v.  Westcott,  13  Yes.  445. 
Mr,  Rolt  and  Mr,  Goldsmid,  in  opposi- 
tion to  the  motion,  contended,  that  before 
the  phuntiff  could  be  entitled  to  require 
production  of  the  deed  of  1804,  it  was 
necessary  for  her  to  shew  that  she  had  de- 
rived some  title  to  the  property,  if  the  effect 
of  the  deed  was  such  as  she  represented  it 
to  be.     But  at  present  there  was  no  admis- 
sion of  the  will  of  P.  Glover ;  nor  was  it 
shewn   that    the   plaintiff  was   the    party 
named  in  the  will  as  the  legatee  of  the  pro- 
perty io  question.     The  bdl  also  contained 
no  allegation  that  all  the  testatrix's  debts 
were  paid,  or  that  her  executors  had  assented 
to  this  bequest,  nor  was  there  any  personal 
representative  of  the  testatrix   before  the 


Court.  The  effect  of  Latimer  v.  Neate  did 
not  decide  that  whenever  a  defendant  re- 
ferred to  a  document  in  his  answer,  he  was 
bound  to  produce  it. 

Hardman  v.  Ellames^  2  Myl.  &  K.  732  ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  181. 
Crisp  v.  Platel,  8  Beav.  62. 
Adams  v.  Fisher,  3  Myl.  &  Cr.  526 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  289. 
Smith  V.  DowUng,  10  Jurist,  63. 
Greenwood  v.  Rothwell,  7  Beav.  291  ; 
s.  c.  13  Law  J.  Rep.  (n.s.)  Chanc. 
226. 
Mr,  Twrfier  replied. 

Feb.  16, 1848. — The  Lord  Chancellor. 
—The  plaintiff's  title,  as  set  forth  in  the 
bill,  to  the  property  claimed  is  under  the 
will  of  Phillis  Glover,  who  died  in  No* 
vember  1819,  and  who,  it  was  alleged,  was 
entitled  to  two  terms  of  ninety-nine  years 
in  such  property,  created  by  Samuel  Glover, 
the  owner  in  fee,  by  two  deeds  in  the  year 
1804.  The  defendant's  title  is,  that  those 
through  whom  he  claims  purchased  the  fee 
from  this  same  Samuel  Glover,  subject  to 
the  life  interest  of  P.  Glover,  and  that  she 
had  no  further  title  or  interest  in  the  terms 
than  was  secured  by  such  life  interest,  and 
that  she  afterwards  sold  such  life  interest  to 
the  purchaser  in  fee.  The  plaintiff's  title, 
therefore,  depends  upon  her  shewing  that 
P.  Glover,  at  the  time  of  her  death,  had 
an  absolute  interest  in  the  ninety-nine  years 
terms.  No  subsequent  transaction,  in  which 
S.  Glover,  or  the  purchaser  from  him,  may 
have  been  engaged,  can  affect  the  alleged 
title  of  the  plaintiff.  If  P.  Glover  had  only 
a  life  interest,  the  plaintiff  cannot  derive 
any  title  under  her  will ;  and  if  she  had,  at 
the  time  of  her  death,  a  title  to  the  ninety- 
nine  years  term,  independently  of  her  life 
interest,  such  title  cannot  be  affected  by  the 
subsequent  acts  of  the  owners  in  fee.  But 
all  the  deeds,  the  production  of  which  is 
required,  except  the  deed  creating  the  terms, 
are  acts  of  the  owners  of  the  estates  subse- 
quent to  the  creation  of  those  terms ;  and 
they  cannot,  therefore,  constitute  any  part 
of  Uie  plaintiff's  alleged  title ;  and,  there- 
fore, according  to  the  established  rule,  they 
are  not  liable  to  be  produced. 

But  it  was  said  the  plaintiff  had  obtained 
a  right  to  such  production,  from  the  manner 
in  which  the  defendant  had  set  forth  the  facts 
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in  bis  answer ;  and  the  case  of  Latimer  v. 
NeaUf  and  particularly  the  observations 
I  am  reported  to  have  made  in  that  case, 
are  quoted  in  support  of  tbat  proposition. 
All  the  deeds  and  documents  in  the  present 
case  are  enumerated  in  the  schedule  to  the 
answer,  and  the  body  of  the  answer  refers 
to  it,  in  these  words :  "  the  defendant  has 
in  the  schedule  set  forth  a  list  of  certain 
deeds  and  documents  relating  to  the  matters 
in  the  bill  mentioned  or  some  of  them, 
all  which  he  admits,  for  the  purposes  of 
this  suit,  to  be  now  in  his  possession  or 
power ;  and  he  saith  that  such  deeds,  docu- 
ments and  writings,  mentioned  in  the  first 
part  of  the  said  schedule,  relate  to  and  evi- 
dence the  title  of  the  ddendant  and  of  the 
trustees  under  the  will  of  B.  Hall,  to  the 
property  hereinbefore  mentioned,  and  do 
not,  nor  does  any  of  them,  afford  any  evidence 
of  any  title  of  the  plaintiff  to  the  premises 
sought  to  be  recovered  in  this  suit,  or  any 
part  or  share  thereof;  and  the  defendant 
submits  and  insists  that  he  is  not  compellable 
to  produce  the  same"  papers,  or  other  docu- 
ments which  are  mentioned  in  other  parts 
of  the  answer,  as  proving  the  plaintiff's 
title;  but  no  such  passage  is  referred  to, 
nor  have  I  found  any  passage  in  which  the 
defendant  refers  to  any  of  these  documents 
in  proof  of  his  statement,  as  was  the  case 
in  Hardman  v.  EllameSy  decided  by  me  at 
the  Rolls,  and  affirmed  by  the  Lords  Com- 
missioners. That  case  is  no  authority  for 
what  is  now  asked,  nor  was  it,  indeed,  con- 
tended to  be  so. 

But  the  plaintiff's  case  rested  altogether 
on  Latimer  v.  Neate  ;  and  certainly  if  that 
case  can  be  seriously  quoted  in  support  of 
the  proposition  raised  by  the  plaintiff  in 
this  case,  it  is  of  importance  that  that  case 
should  be  better  understood.  That  case 
was  a  bill  by  a  judgment  creditor  seek- 
ing payment  of  his  debt  out  of  property 
which  his  debtor  had  assigned  to  another ; 
the  bill  impeaching  the  assignment,  but 
offering  to  pay  what  the  assignee  might 
have  advanced  upon  the  assignment.  The 
pleadings  shewed  that  the  assignment  was 
only  a  mortgage  security,  so  that  the  plain- 
tiff established  an  interest  in  the  documents. 
But  the  form  of  pleadings  was  as  follows : 
The  bill  addressed  interrogatories,  for  the  pur- 
pose of  proving  that  the  assignment  was  a 
security  only  as  to  what  the  documents  con- 


tained. These  the  defendant  did  not  answer; 
exceptions  having  been  taken,  the  Court 
held  the  defendant  bound  to  answer,  and 
allowed  the  exceptions ;  and,  upon  fvulher 
answer,  the  defendant  set  forth  an  abstract 
of  the  documents,  professing,  of  course,  to 
state  truly  what  they  contained;  and  the 
question  arose  upon  the  plaintiff's  motion 
for  the  production  of  the  documents  them- 
selves, which  the  House  of  Lords  held  that 
the  plaintiff  was  entitled  to.     The  observa- 
tions that  I  made  in  moving  the  judgment 
of  the  House  of  Lords  in  that  case,  must  be 
understood  to  have  reference  to  the  facts  of 
that  case.     Nor  is  that  left  to  inference ;  for 
I  first  observed  that  the  plaintiff's  right  to 
redeem  the  property  comprised  in  the  assign- 
ment was  well   established^  and  that  the 
defendant's  liability  to  give  a  discovery  as  to 
the  contents  of  the  documents  in  bis  pos- 
session, had  •  been  established  by  the  Court 
upon  the  exceptions;   and,  therefore,  the 
plaintiff  must  he  contented ;  and  the  Court 
decided  that  he  was  entitled  to  see  the  docu- 
ments themselves ;  and  I  concluded,  in  these 
words — "  On  these  two  grounds,  therefore, 
I  think  your  Lordships  may  safely  affirm  the 
order  of  the  Court  below  :  first,  that  this  is 
a  case  in  which  the  plaintiff  is  not  only 
seeking  to  redeem,  but  is  seeking  to  have  an 
instrument  treated  as  a  mortgage  security, 
which  the  defendant  has  set  up  as  an  absolute 
title ;  and,  secondly,  because  the  defendant, 
having  set  out  what  he  states  as  the  con- 
tents of  the  deed,  the  plaintiff,  under  those 
circumstances,  is  entitled  to  see  whether 
the  abstract  be  or  not  a  correct  abstract 
of  those  deeds  of  which  he  asks  the  pro- 
duction.'/    In    that   case    there    was    an 
interest  in  the  deeds  established   by  the 
plaintiff,  and  the  disclosure  of  them  oridered 
by  the  Court,  and  professed  to  be  given  by 
the  defendant.     In  the  present  case   the 
plaintiff  shews  no  interest  in  the  deed ;  and 
the  liability  to  the  disclosure  of  the  contents 
of  the  deed  is  denied  and  resisted,  and  has 
not  been  ordered.     This  case  is  without 
every  circumstance  which  existed   in  tbat 
case,  upon  which  the  judgment  is  founded. 
Upon  these  grounds  I  think  the  Vice 
Chancellor's  judgment  is  right  in  vefusing 
to  order  the  production  of  any  of  the  deeds 
subsequent  to  1804,   creating  the   terms. 
These  deeds,  however,  do  form  a  part  of  the 
plaintiff's  alleged  title:   they  created  the 
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estate  which  she  claims ;  and  had  the  plain- 
tiff connected  herself  with  the  estate  of 
P.  Glover,  I  should  have  thought  her  en- 
titled to  the  production  of  those  deeds. 
But  apon  this  record  there  are  no  grounds 
for  assuming  that  she  is  entitled  to  any 
interest  which  P.  Glover  may  herself  have 
had :  her  title  is  under  the  will  of  P.  Glover 
as  legatee  of  a  term  of  years.  No  represen- 
tative of  P.  Glover  is  before  the  Court; 
no  assent  to  the  alleged  legacy  is  given ; 
and  there  is  no  recognition  or  enjoyment  of 
the  alleged  legacy,  and  no  admission  of  the 
will  under  which  she  claims.  For  anything 
that  appears,  therefore,  she  may  be  a  perfect 
stranger.  This  applies  to  all  the  docu- 
ments; and  I  think  there  is  sufficient  to 
justify  the  order  of  the  Vice  Chancellor ; 
and  the  motion  must,  therefore,  be  refused 
with  costs. 


L.C. 
Feb.  23 


.} 


HUNTER  V.  NOCKOLDS. 


Order  for  time  to  "  answer" — Plea — 
Irregularity. 

Under  an  order  for  time  to  answer  simply^ 
the  defendant  has  a  right  to  put  in  a  plea. 

A  defendant  abroad^  after  two  orders  to 
answer  simply^  obtained  a  third  order  for 
time  to  answer^  upon  a  representation  that 
the  answer  was  prepared,  and  intended  to 
be  filed  forthwith.  The  third  order,  as 
delivered  out,  was  in  terms  "  to  plead,  an* 
swer,  or  demur,  not  demurring  alone,"  and 
the  defendant  thereupon  filed  a  plea  of 
outlawry,  the  judgment  of  outlawry  having 
passed  after  the  order  was  made.  The  plea 
was  ordered  to  be  taken  off  the  file  for  irre^ 
gularity,  upon  the  ground  that  the  filing  of 
a  plea,  though  within  the  terms  of  the  order, 
was,  under  the  circumstances,  an  abuse  of 
the  order;  but,  upon  appeal  to  the  Lord 
Chancellor,  the  order  was  discharged,  it 
being  held  thai  while  the  order  for  further 
time  to  answer  was  subsisting,  no  irregularity 
had  been  eommiited  in  filing  such  a  plea* 

This  case  is  reported  ante,  p.  96.  The 
Vice  Chancellor  Wigram  having  ordered 
the  plea  to  be  taken  off  the  file,  the  defen- 
dant moved,  before  the  Lord  Chancellor,  by 
way  of  appeal,  that  that  order  of  his  Honour 
might  be  cliscbarged. 


Mr.  Sehomberg  supported  the  motion; 
and — 

Mr.  Romilly  and  Mr.  Southgate  opposed 
it. 

The  Lord  Chancellor.— It  is  very  im- 
portant in  these  matters,  which  are  referred 
to  the  Masters  under  the  general  Orders,  to 
take  care  that  the  practice  is  not  altered  by 
the  orders  in  other  respects ;  and  yet  I  am 
afiraid  that  there  is  great  danger  that  loose- 
ness has  lately  prevailed  in  the  practice  as 
to  orders  of  this  kind.  There  is  no  doubt 
but  that,  according  to  the  practice  of  the 
Court,  a  party  who  obtains  Ume  to  answer, 
nothing  further  being  specified,  would  have 
liberty  to  plead.  Even  a  party  in  contempt 
might  put  in  a  plea ;  but  it  was  said  that 
that  rule  was  not  universal,  because,  after  a 
certain  stage  in  the  contempt,  that  could  be 
done :  but  that  is  by  a  special  order ;  there- 
fore, without  such  special  order,  he  might 
do  so.  It  is  Order  8,  in  Beames's  Collection. 
A  party  who  has  got  an  order  for  time  to 
answer,  may  plead;  that  is  a  perfectly  well- 
established  practice  and  not  now  in  dispute. 
The  party  here  has  time  to  answer  under 
an  order  of  the  Court  that  must  be  strictly 
adhered  to  and  obeyed  by  the  party.  So 
long  as  it  stands  all  the  parties  have  all  the 
rights  and  benefits  which  such  an  order 
gives  them.  How  can  I  say  that  the  order 
which  gives  him  time  to  answer  means 
something  different  from  what  on  the  face 
of  it  is  expressed  ?  It  is  said  that  it  was  not 
so  understood  before  the  Master :  that  may 
be  a  good  reason  for  disturbing  the  order. 
If  the  Court,  by  mistake  or  misrepresenta- 
tion, makes  a  decree  different  from  that 
which  the  Court  intended,  it  is  not  to  be 
corrected  by  the  party.  The  Court  must  be 
satisfied  of  the  mistake  or  misrepresentation ; 
but,  so  long  as  the  order  stands,  it  binds 
the  parties.  Then  is  it  material,  whether 
the  Master  ought  or  not  to  have  made  such 
an  order  as  he  did  ?  Why  did  not  the  party 
represent  to  the  Master,  that  if  he  thought 
the  defendant  ought  to  have  time  to  **  an- 
swer," he  should  confine  the  permission  to 
answering  only,  or  to  answering  and  not 
pleading?  It  is  very  dangerous, in  the  face 
of  the  order,  to  go  into  the  grounds  on  which 
it  was  applied  for  or  granted.  It  may  be 
there  are  grounds  for  setting  it  aside,  but 
not  for  putting  such  a  construction  upon  it» 
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I  am  clearly,  therefore,  of  opinion  that  the 
party  in  strictness  had  a  right  to  plead.  It 
is  quite  immaterial  whether  the  order  stands 
as  one  for  answering,  pleading,  or  demurrer, 
or  merely  for  answering.  The  chief  ques- 
tion before  me  is,  whether  a  party  having 
time  to  answer,  is  at  liberty  to  put  in  a 
plea.  I  find  the  uniform  practice  is,  that 
the  plaintiff  may  do  so.  It  is  said  that  the 
defendant  did  not  apply  for  the  order  for  the 
purpose  of  pleading ;  but  circumstances  have 
arisen  which  have  changed  his  intention, 
and  there  is  nothing  to  prevent  him  from 
putting  in  a  plea.  The  motion  before  the 
Vice  Chancellor  was  to  discharge  the  oi^der 
for  irregularity  ;  but  there  was  no  attempt  at 
the  bar  to  support  the  application  on  that 
ground.  There  may  be  other  circumstances 
for  depriving  the  party  of  the  benefit  of  the 
order ;  but  this  was  an  application  to  the 
Court  to  discharge  the  order  for  irregularity  ^ 
and  there  is  an  order  drawn  up  in  which  the 
words  **  for  irregularity"  are  not  inserted. 
I  think  the  Vice  Chancellor's  order  cannot 
be  supported,  and  it  must  be  discharged ; 
and  the  plaintiff,  failing  in  his  motion,  must 
pay  the  costs  of  it. 


K.  Bruce 

March 


,  V.C.I 
24.      / 


FOLLETT  V.  DELANY. 


Ship  Registry  Acts — Fraud — Property 
in  Ships. 

L,  A.  ^  Co,  made  an  arrangement  with 
D.  to  sell  him  a  ship  on  payment  of  1,800/. 
A  bill  of  sale  of  the  ship  was  made  out  and 
executed  by  the  vendors;  but  no  part  of 
the  money  was  paid,  and  the  biU  was  not 
delivered  to  D,  D,  took  away  the  bill  of 
sale  without  the  knowledge  or  consent  of  the 
vendors,  but  returned  it  to  them  in  a  few 
days  after,  with  a  statement  thai  the  above 
mrrangement  was  not  to  be  carried  out.  It 
was  subsequently  discovered  thai  Z>.  had^ 
when  the  bill  of  sale  was  in  his  possession^ 
procured  the  ship  to  be  regisiered  in  his  own 
name.  A  bill  was  filed  against  Z),  stating 
the  above  fade,  and  praying  that  the  ship 
might  be  restored  to  the  vendors,  D.  put 
in  a  demurrer  to  the  bUlfor  want  of  equity, 
--^Demurrer  allowed. 

The  bill  in  this  suit  stated  the  following 
case  : — In  March  1846,  Lesley  Alexander 


&  Co.  agreed  to  seU  to  the  defendant,  Mr. 
Delany,  a  vessel  called  tho  Richard  Wateon^ 
for  1,500/.  The  purchase-money  was  paid, 
and  the  ship  and  the  certificate  of  the  re^* 
try  were  delivered  up  to  Mr.  D^any  ;  but, 
as  after  such  payment  Mr.  Delany  remained 
indebted  to  Lesley  Alexander  &  Co.  to  an 
amount  exceeding  1,500/.,  they  declined 
to  execute  a  bill  of  sale.  In  August  1847, 
Lesley  Alexander  &  Co.  stopped  payment, 
but  their  business  was  carried  on  under  an 
inspectorship.  At  the  time  of  the  stoppage, 
Mr.  Delany  was  indebted  to  Lesley  Alex- 
ander &  Co.  in  the  sum  of  3,000/. 

In  December  1847,  it  was  agreed  between 
Mr.  Delany  and  the  inspectors  that  Mr. 
Delany  should  have  the  vessel  and  pay  the 
inspectors  1,800/.  in  full  of  all  demands. 
In  accordance  with  this  agreement,  a  biU  of 
sale  of  the  vessel  was  prepared,  and  was 
executed  on  the  14th  of  December,  but  no 
part  of  the  money  was  paid.  On  the  same 
day  Mr.  Delany  took  the  bill  of  sale  away 
with  him  '*  without  the  consent  or  know- 
ledge" of  the  inspectors  or  the  partners  in 
the  firm  of  Lesley  Alexander  &  Co.  On 
the  17th  of  December  Mr.  Delany  met  Mr. 
Jay,  the  accountant  of  the  estate  of  Lesley 
Alexander  &  Co.,  and  having  stated  to  him 
that  the  proposed  arrangement  between  the 
inspectors  and  himself  could  not  be  carried 
out,  gave  him  the  bill  of  sale,  and  requested 
him  to  return  it  to  the  solicitor  for  the 
inspectors. 

On  the  12th  of  January  1848,  Lesley 
Alexander  &  Co.  became  bankrupt,  and 
the  plaintiffs  were  appointed  their  assig- 
nees. On  the  17  th  of  February  it  was 
for  the  first  time  ascertained  that  Mr. 
Delany  had,  on  the  15th  of  December  1847, 
registered  the  bill  of  sale  at  Uie  Custom 
House,  and  procured  an  indorsement  to  be 
made  on  the  certificate,  to  the  efiect  that  he 
was  the  sole  owner  of  the  vessel.  At  the 
date  of  the  bill  the  vessel  was  then  at  New- 
castle. 

The  bill  prayed  that  it  might  be  de-> 
dared  that  the  plaintiffs  were  entitled  to 
hold  the  vessel  as  a  security  for  the  amount 
due  by  Mr.  Delany  to  the  estate  of  the 
bankrupts ;  and  that  Mr.  Delany  might  be 
ordered  to  give  up  the  certificate  of  r^istry, 
to  the  intent  that  the  same  might  be  can- 
celled ;  and  to  do,  and  concur  in,  all  neces- 
sary acts  for  the  purpose  of  procuring  a 
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new  certificate  of  registry  of  the  vessel  to 
be  granted  to  the  plaintiffs;  and  that  in 
the  mean  time  Mr.  Delany  might  he  re- 
strained from  making  use  of  the  certificate, 
and  firom  selling  the  vessel,  and  from  per- 
mitting the  vessel  to  he  cleared  out  of 
Newcastle. 

The  plaintiffs  had  ohtained  an  injunction 
ex  parte,  according  to  the  terms  of  the 
prayer  of  the  bill. 

The  defendant  put  in  a  demurrer  to  the 
bill  for  want  of  equity. 

The  demurrer  now  came  on  to  be  heard. 

By  the  8  &  9  Vict.  c.  89.  s.  34,  it  is 
enacted,  "  That  when  and  so  oflen  as  the 
property  in  any  vessel  shall  be  sold,  the 
same  shall  be  transferred  by  bill  of  sale ; 
otherwise,  such  transfer  shall  not  be  valid 
or  effectual  for  any  purpose  whatever, 
either  in  law  or  equity."  By  the  37th  sec- 
tion it  is  enacted,  "  That  no  bill  of  sale 
shall  be  valid  and  effectual  until  such  bill 
of  sale  shall  have  been  produced  to  the  col- 
lector, &c. ;  nor  until  such  collector  shall 
have  entered  in  the  book  of  the  registry 
the  name,  residence,  and  description  of  the 
purchaser,  and  the  date  of  the  bill  of  sale." 
By  the  38th  section,  it  is  enacted,  "  That 
when  the  particulars  of  the  bill  of  sale  shall 
have  been  so  entered  in  the  registry,  the 
bill  of  sale  shall  be  valid  and  effectual  to 
pass  the  property  thereby  intended  to  be 
tnmsfinred,  as  against  all  and  every  person 
and  persons  whatsoever,  and  to  all  intents 
and  purposes  ;  except  as  against  subsequent 
purchasers  and  mortgagees  who  shall  have 
obtained  a  particular  indorsement  upon  the 
certificate  of  registry  in  manner  therein 
mentioned.*' 

Mr,  Wigram  and  Mr,  Hetherington,  for 
the  demurrer. — The  doctrine  of  courts  of 
equity,  that  a  vendor  has  a  lien  in  the  pro- 
perty sold  for  unpaid  purchase-money,  has 
no  application  to  the  sale  of  ships.  A  court 
of  equity  has  no  jurisdiction  in  any  case  of 
disputed  property  in  ships.  The  transfer 
of  property  in  ships  is  regulated  entirely  by 
acts  of  parliament.  The  only  question  to 
be  considered  in  this  case,  as  in  every  other 
case  of  disputed  property  in  ships,  is  this : 
have  the  requisitions  of  the  act  been  complied 
with  or  not  ?  Now,  it  is  admitted  that  a 
proper  bDl  of  sale  was  executed ;  and  that 
a  proper  entry  was  made  on  the  registry ; 


and  that  a  proper  indorsement  was  made 
on  the  certificate.  The  defendant  therefore 
has  an  absolute  right  to  the  ship.  There 
are  no  decisions  on  the  8  &  9  Vict.  c.  89. 
That  act,  however,  merely  repeats  the  pro<< 
visions  contained  in  previous  acts  relating 
to  British  shipping,  on  which  there  are 
several  decisions.  The  policy  of  the  8  &  9 
Vict.  c.  89.  is  the  same  as  the  policy  of 
the  previous  acts,  and  the  decisions,  there- 
fore, made  under  them  are  applicable  to 
the  present  case.  By  the  34  Geo.  3. 
c.  68.  s.  14,  it  was  enacted,  "  That  no 
transfer,  contract,  or  agreement  for  transfer 
of  property  in  any  ship  or  vessel  made  after 
1795  should  be  valid  or  effectual  for  any 
purpose  whatsoever,  either  in  law  or  equity, 
unless  such  transfer  should  be  made  by 
bill  of  sale  or  instrument  in  writing  con- 
taining such  redtal  as  therein  mentioned." 
The  following  decisions  have  been  made 
under  these  acts,  and  support  the  views 
taken  by  the  defendant — Mestaer  v.  Gil- 
lespie {I),  Ex  parte  Yallop{2)f  Brewster 
V.  Clarke  (8),  Thompson  v.  Leake  (4), 
Thompson  v.  Smith  (5). 

Mr,  Bacon  and  Mr,  Baily,  for  the  plain- 
tiffs.— The  jurisdiction  of  courts  of  equity 
has  not  been  ousted  by  the  acts  of  parlia- 
ment relating  to  ships.  It  would  be 
monstrous  that  there  should  be  no  remedy 
whatever  in  respect  of  fraud,  however  gross, 
perpetrated  with  regard  to  ships.  It  may 
be  implied,  from  the  cases  of  Langion  v. 
Norton  (6)  and  Campbell  v.  Thompson  (7), 
that  it  was  the  opinion  of  the  learned  Judges 
who  decided  these  cases,  that  courts  of 
equity  had  jurisdiction  in  the  case  of  dis- 
puted property  in  ships. 

Knioht  Bruce,  V.C. — How  this  case 
would  have  stood  if  the  instrument  had 
been  executed  as  an  escrow,  or  had  its  execu-^ 
tion  been  obtained  by  duress,  by  imposition, 
or  by  fraud,  or  for  an  illegal  consideration, 
it  is  unnecessary  for  me  to  say.  It  appears 
to  me,  that  the  just  inference  from  the  bill 
is,  that  the  instrument  was  not  executed  as 

(1)  11  Vei.  621. 

(2)  15  Ibid.  60. 
(S)  2  Mer.  75. 

(4)  1  Madd.  89. 

(5)  Ibid.  .395. 

(6)  5  Beav.  9 ;  8.  c.  11  Law  J.  Rep.  (n.s.)  Chanc. 
233. 

(7)  2  Hare,  140. 
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an  escrow,  but  as  a  complete  instrament, 
for  a  legal  consideration,  and  under  circum- 
stances which  do  not  render  the  validity  of 
the  execution  questionable ;  although  there 
was  an  understanding  between  the  parties 
that  the  defendant  should  not  be  allowed  to 
make  use  of  it  until  the  consideration  was 
paid.  The  bill  of  sale  being,  according  to 
my  judgment  upon  the  allegations  in  the 
bill,  complete  as  a  bill  of  sale,  it  appears 
that  the  particulars  of  it  were  entered  in  the 
proper  book  of  registry*  Then  the  act  of 
parliament  says,  that  the  bill  of  sale,  in  such 
circumstances,  "  shall  be  valid  and  effectual 
as  to  the  property  thereby  intended  to  be 
transferred  as  against  all  and  every  person 
or  persons,  to  all  intents  and  purposes*' 
(with  an  exception  that  does  not  apply). 
I  am  most  unwiUingly  of  opinion  that  this 
is  a  case  in  which  the  Court  is  bound  to 
consider  the  legal  and  the  equitable  dtle  as 
the  same.     The  demurrer  must  be  allowed. 

The  demurrer  was  allowed,  without  costs ; 
and  the  injunction  was  also  dissolved,  with- 
out costs. 


M 

March 


22,28./    ^* 


'HARDY  f^.  HITCHCOCK. 


Motion  for  Commission  to  examine  Wit- 
nesses abroad  —  Affidavit  in  support  — 
Names  of  Witnesses — Nature  of  the  Evi" 
dence. 

In  ordinary  cases  it  is  not  necessary  to 
state  in  the  affidavit  in  support  of  a  motion 
for  a  commission  to  examine  witnesses  abroad 
the  names  of  the  witnesses,  or  to  verify  the 
matters  as  to  which  it  is  intended  to  exa- 
mine them,  and  the  affidavit  in  support  of 
the  motion  may  be  made  by  the  clerk  of  the 
solicitor,  as  well  as  by  the  solicitor  himself 
or  his  client,  according  to  circumstances, 

Mr.  W.  R.  Ellis  moved,  on  behalf  of  the 
plaintiff,  for  a  commission  to  examine  wit- 
nesses residing  in  Aberdeen  and  Banff,  in 
Scotland.  The  plaintiff  claimed  a  share  of 
certain  personal  estate  as  one  of  the  next-of- 
kin  of  Jane  M*Eivor.  The  witnesses  neces- 
sary to  prove  the  plaintiff's  case  were 
resident  in  Scotland,  but  the  affidavit  in 
support  of  the  motion,  and  which  was  made 
by   the  clerk   of  the  plaintiff's  solicitor, 


neither  specified  the  names  of  the  witnesses 
intended  to  be  examined  nor  the  points  on 
which  it  was  proposed  to  examine  them. 

Mr.  J,  Campbell,  for  one  of  the  defen- 
dants, objected  to  the  motion  on  account  of 
the  affidavit  on  which  the  application  was 
founded  having  been  made  by  the  clerk  of 
the  plaintiff's  solicitor,  and  not  by  the  plain- 
tiff or  his  solicitor ;  and  also  on  account  of 
the  names  of  the  witnesses  proposed  to  be 
examined  on  behalf  of  the  plaintiff  not  having 
been  stated,  or  the  points  on  which  the  wit- 
nesses were  intended  to  be  examined,  as 
also  the  materiality  thereof,  not  having  been 
verified.  It  was  also  urged  that  the  object 
of  the  plaintiff's  application  Was  the  delay 
of  the  proceedings. 

Mr.  Beavan  appeared  for  another  defen- 
dant, who  also  opposed  the  application. 

The  Master  of  the  Rolls  said  the 
question  was  one  entirely  of  practice,  and 
he  should  therefore  make  inquiries  relative 
to  it  before  he  disposed  of  the  motion. 

March  28. — On  this  day  the  Master  op 
THE  Rolls,  after  stating  the  nature  of  the 
application  and  the  facts  of  the  case,  ob- 
served, that  doubts  had  been  raised  as  to 
the  practice,  but  he  had  been  informed  that 
it  was  not  a  good  ground  of  objection  that 
the  names  of  the  witnesses  proposed  to  be 
examined  were  not  stated  in  the  affidavit, 
nor  was  it  a  good  objection  that  the  affida- 
vit in  support. of  the  application  was  made 
by  the  clerk  of  the  plaintiff's  solicitor. 
His  Lordship  added,  that  it  was  the  impera- 
tive duty  of  the  Court  to  prevent  anything 
like  an  abuse  by  any  one  of  the  practice  of 
the  Court,  and  that  it  possessed  full  power 
to  investigate  the  facts  of  every  case ;  that 
the  question  before  the  Court  was,  what  was 
required  to  be  brought  forward  for  its  satis- 
faction in  an  ordinary  case,  it  not  appearing 
to  have  been  ever  established  as  a  general 
rule,  in  cases  like  the  present,  to  require 
affidavits  as  to  the  points  on  which  it  was 
intended  to  examine  witnesses,  but  that  it 
might  be  different  in  a  case  attended  with 
special  circumstances ;  and  that,  no  special 
circumstances  appearing  in  the  present  case, 
the  motion  must  be  granted. 
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Buildinff  Society — Purchasing  Member-^ 
Mortgage — Redemption — Account, 

The  plaintiff  was  a  member  of  a  building 
societif  constituted  under  the  6  ^  *!  WiU,  4. 
c.  32,  and  which  by  its  rules  was  to  con* 
tinue  till  each  share  had  realized  120/. 
The  plaintiff  became  the  purchaser  of  twelve 
and  a  half  shares^  that  is,  discounted  his 
shares,  receiving  the  present  value ;  and  in 
consideration  of  7501.  advanced  to  him  in 
respect  of  such  shares,  he  executed  to  the 
trustees  of  the  society  a  mortage  of  real 
property  for  securing  his  monthly  subserip" 
tions  and  other  payments.  This  deed  con^ 
tained  a  power  of  sale,  in  case  the  plaintiff 
made  default  in  his  payments ;  and  the  trusts 
of  the  proceeds  of  the  sale  were,  to  retain 
thereout  all  payments  due  and  which  should 
afterwards  become  due,  from  the  plaintiff  to 
the  society  up  to  its  termination,  which  was 
to  be  calculated  by  the  trustees ;  and  it  was 
declared,  that  aU  sums  afterwards  becoming 
due  should  be  treated  as  due  at  the  time 
of  the  sale.  The  62nd  rule,  relating  to  the 
redemption  of  a  mortage  to  the  society, 
though  not  in  the  same  terms,  was  not  incon" 
sistent  with  these  trusts.  Upon  bill  by  the 
mortgagor  to  redeem, — Held,  that  the  Mas^ 
ier,  in  taking  the  account  of  what  was  due 
upon  the  mortgage,  was  to  calculate  the  pro^ 
bable  duration  of  the  society,  and  to  treat 
the  future  accruing  subscriptions  and  other 
payments  until  that  period  as  immediately 
due. 

This  was  a  bill  filed  to  redeem  certain 
premises  situate  at  Hoxton,  and  which  by 
a  deed  of  the  11th  of  April  1845  had  been 
conveyed  by  way  of  mortgage  to  the  defen- 
dants, the  trustees  of  '*  The  Equitable  Pro- 
vident Association  and  Savings  Fund.*' 
The  association  was  established  in  Septem- 
ber 1844,  under  the  act  6  &  7  Will.  4. 
c.  32.  for  the  regulation  of  benefit  building 
societies.  The  objects  of  the  association 
were  declared  to  be,  "  first,  to  raise  a  fund  to 
lend  to  the  members  such  sums  as  they  may 
from  time  to  time  require  to  enable  them 
to  purchase  freehold  or  leasehold  property, 
to  buy  land  for  building  purposes,  and  to 
assist  them  to  complete  unfinished  houses, 
or  to  erect  others.  Secondly,  to  afford  per- 
Nkw  Seribs,  XVII.^Chanc. 


sons,  who  do  not  desire  to  purchase  property, 
a  secure  and  profitable  investment  for  such 
sums  as  they  may  think  proper  to  deposit, 
by  monthly  payments  of  10s.;  all  monies 
thus  received  being  lent  out  to  other  mem- 
bers, on  the  security  of  the  property  pur- 
chased by  them.  Thirdly,  to  enable  persons, 
who  have  obtained  advances  by  way  of 
mortgage  upon  their  property,  to  pay  off 
such  incumbrances,  and  to  liquidate  the 
debt  to  the  association  by  easy  monthly 
payments,  so  that  at  the  termination  of  the 
association  such  members  will  find  them- 
selves relieved  from  a  heavy  debt,  during 
the  existence  of  which,  while  owing  to 
a  private  individual,  they  were  in  constant 
dread  of  a  foreclosure  of  the  mortgage,  or  a 
forced  sale  of  their  property ;  a  proceeding 
which  cannot  take  place  while  the  money  is 
owing  to  this  association,  so  long  as  the 
members  are  not  in  arrear  with  their  pay- 
ments six  consecutive  months." 

By  the  d7th  article  of  the  association, 
every  member  was  to  pay  his  subscription 
of  10s.  per  share  per  month,  commencing 
at  the  first  monthly  meeting  in  October 
1844,  and  all  fines  which  might  become 
due  from  him  until  the  objects  of  the  asso- 
ciation should  be  fully  accomplished.  Any 
member  not  having  executed  a  mortgage  to 
the  association,  neglecting  the  payment  of 
his  subscriptions  until  the  fines  incurred 
thereby  should  equal  the  monies  advanced 
by  him,  exclusive  of  the  entrance  fees,  to 
cease  to  be  a  member  of  the  association,  and 
forfeit  all  his  interest  therein. 

Article  42.  *  *  That  at  every  general  meeting 
for  advancing  to  shareholders  the  amount 
of  their  shares,  the  directors  shall  offer  for 
general  competition  one  share,  or  sum  of 
120/.,  at  such  premium  as  they  may  deter- 
mine, and  the  member  who  offers  the  greatest 
premium  beyond  the  sum  so  fixed  shall  be 
declared  entitled  to  the  advance,  and  shall 
be  at  liberty  to  take  such  number  of  addi- 
tional shares  as  the  chairman  of  the  directors 
may  determine,  at  the  same  rate,  provided 
he  immediatelv  declares  his  intention  so  to 
do ;  and  provided  the  sum  to  be  advanced 
upon  such  shares  shall  be  within  the  amount 
which  the  directors  shall  declare  they  have 
to  dispose  of  at  such  meeting.  The  directors 
shall  have  power  to  sell  an  additional  quar- 
ter, half,  or  three-quarter  share,  at  the  same 
premium  as  the  last  purchase  if  required, 
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and  such  sale  shall  take  place  about  half- 
past  eight  o'clock  in  the  evening." 

44.  **  That  every  member  who  purchases 
a  share  shall  be  bound  to  provide  a  good  and 
sufficient  mortgage  of  real  property,  within 
three  months  from  the  date  of  the  meeting 
at  which  such  shares  shall  have  been  so 
purchased ;  and,  in  default  of  his  doing  so, 
the  shares  so  purchased  by  him  shall  be 
again  put  up  to  sale,  at  the  first  monthly 
meeting  next  after  the  expiration  of  the  said 
three  months,  and  he  shall  be  liable  to  any 
loss  consequent  upon  such  re- sale,  and  in 
addition  thereto  he  shall  pay  to  the  associa- 
tion a  fine  of  one  guinea  for  every  share  so 
purchased  by  him,  and  again  put  up  for  sale. 
Provided,  nevertheless,  that  the  directors 
may  extend  such  period  for  an  additional 
term  of  three  months,  upon  the  member 
paying  interest  at  51.  per  cent,  for  the 
accommodation  on  the  net  sum  he  is  actually 
to  receive  after  deducting  premiums  only." 

48.  "That  when  any  member  shall  be 
entiUed  to  receive  the  amount  of  the  value 
of  his  share  or  shares,  pursuant  to  rule  42, 
he  shall  give  notice  to  the  manager  of  the 
nature  and  situation  of  the  property  intended 
to  be  offered  as  security  for  the  future  pay- 
ments, in  respect  of  such  share  or  shares, 
and  deposit  with  him,  for  the  surveyor,  the 
fee  specified  in  these  niles  for  making  such 
survey;  and  the  manager  shall  forthwith 
transmit  such  notice  to  the  surveyor  and 
each  of  the  directors  respectively ;  and  the 
surveyor  shall,  within  seven  days  after  the 
receipt  thereof,  examine  the  premises  men- 
tioned in  such  notice,  and  make  his  report 
in  writing  to  the  directors." 

50.  "  That  when  the  directors  are  satis- 
fied that  the  property  so  offered  is  a  suffi- 
cient security  to  the  association,  they  shall 
pay,  or  order  to  be  paid,  to  such  member, 
the  sum  or  sums  of  money  which  he  shall 
be  entided  to  receive,  on  such  member 
executing  a  mortgage  of  such  property  as 
the  solicitor  to  the  association  shall  require ; 
and  depositing  the  same,  and  all  other 
necessary  title  deeds  relating  thereto  with 
the  trustees,  as  a  security  to  the  association 
for  so  much  money  as  shall  be  therein 
expressed  to  be  secured." 

58.  '*  That  in  the  mortgage  the  usual 
covenants  for  insurance  shall  be  inserted; 
it  shall  be  specified  that  in  case  the  said 
member  shall  at  any  time  thereafter  fail, 


neglect,  or  refuse,  for  six  monthly  nights, 
to  pay  all  or  any  of  his  subscriptions,  pay- 
ments, and  redemption  money,  or  to  observe 
and  perform  all  or  any  of  the  regulations 
on  his   part  respectively  to  be  paid,  ob- 
served, and  performed,  then   the   trustees 
for  the  time  being  shall  appoint  a  person  or 
persons  to  collect  the  rents  and  profits  of  the 
premises  therein  mentioned ;  and  should  the 
same  be  insufficient  to  satisfy  the  purpose 
aforesaid,  then  the  said  trustees  shall,  with- 
out the  concurrence  or  consent  of  such 
member,  absolutely  sell  and  dispose  of  all 
or  any  part  of  the  said  premises,  either  by 
public  auction  or  private  contract,  for  the 
most  money  that  can  be  had  or  gotten  for 
the  same,  and  shall  receive  the  purchase 
money  arising  therefrom  (with  liberty  to  the 
trustees  to  buy  in  the  premises  at  any  sale 
by  auction,  and  re-sell  the  same  without 
being  answerable  for  any  loss) ;  and  out  of 
the  money  to  arise  from  such  collection  of 
rents  and  profits  or  such  sale  as  aforesaid, 
the  trustees  for  the  time  being  shall,  in  the 
first  place,  discharge  all  costs,  chaiges,  and 
expenses  attending  any  such  collection  or 
sale,  or  incident  thereto ;  and  in  the  next 
place  shall  retain  and  reimburse  themselves 
and  the  said  association,  all  such  principal, 
subscriptions  and  other  payments  as  shall 
be  then  due,  owing,  and  payable  by  such 
member,  under  and  by  virtue  of  these  rules 
and  the  mortgage;  and  the  monies  so  re- 
tained for   the  said  association   shall   be 
immediately  placed  at  the  bankers'  to  the 
account  and  for  the  use  and  benefit  of  this 
association;  and  they  shall  pay  the  surplus, 
if  any,  to  the  said  member,  or  to  such  other 
person  or  persons  as  he  shall  by  writing, 
under  his  hand,  direct  or  appoint  to  receive 
the  same.   That  in  case  any  mortgagor  shall 
be  himself  the  actual  occupier  of  any  pre- 
mises mortgaged  to  this  association,  then 
the  mortgage  deed  shall  contain  a  stipula- 
tion that  he  shall  become  tenant  to  the 
trustees,  at  a  rent  which  shall  be  sufficient 
to  cover  the  amount  of  his  yearly  payments ; 
and  the  trustees  shall  have  power  of  distress 
as  in  cases  of  landlord  and  tenant  (appli- 
cation of  the  money  to  be  received  by  the 
trustees  to  be  as  in  the  above  case).     And 
in  the  said  mortgage  it  shall  be  declared 
that  the  receipts  of  the  trustees  shall  be 
sufficient  dischaiges  to  all  tenants  and  pur- 
chasers," &c. 
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59.  "  That  any  member  having  purchased 
a  share  or  shares  shall  pay  the  sum  of  4s, 
as  and  towards  the  redemption  thereof,  for 
each  and  every  share,  and  in  proportion  for 
every  fractional  part  of  a  share  he  may 
hold  at  the  then  next  general  meeting  of 
the  association  after  the  receipt  thereof,  and 
shall  continue  paying  the  same  during  the 
continuance  of  the  association  at  every 
succeeding  meeting,  with  and  in  addition  to 
the  monthly  subscriptions ;  and  such  mem- 
ber shall  be  liable  to  the  payment  of  one- 
half  of  the  fines  for  the  non-payment  of  his 
redemption-money  per  share  at  the  periods 
above  specified,  as  he  would  be  liable  to 
according  to  rule  37,  for  non-payment  of 
his  regular  subscriptions." 

62.  "  That  if  any  member  of  this  asso- 
ciation shall  be  desirous  of  paying  off  and 
redeeming  any  security  or  securities  which 
he  shall  have  given  to  this  association,  and 
shall  give  notice  of  such  his  desire  to  the 
manager,  the  directors  shall  allow  such 
member  the  profits  of  his  share  or  shares 
made  up  to  such  time,  and  shall  make  a 
deduction  of  such  profits  and  of  the  amount 
of  subscriptions  paid  in  by  such  member, 
from  the  full  amount  expressed  to  be  secured 
in  and  by  the  mortgage ;  and  the  directors 
are  hereby  authdrized  and  empowered  to 
receive  the  balance  either  in  one  payment 
or  by  such  instalments  as  the  directors  and 
the  member  shall  agree  upon ;  and  upon 
payment  of  the  balance,  together  with  all 
fines  due  in  respect  of  such  share  or  shares, 
the  directors  shall  authorise  the  trustees  to 
deliver  all  deeds  and  other  documents  in 
their  custody  relating  to  the  mortgage  so 
redeemed  to  the  member,  and  at  his  cost 
indorse  a  receipt  or  acknowledgment  of 
payment  on  such  mortgage,  according  to 
6&7Win.4.  c,82." 

65.  "That  any  person  who  shall  be  de- 
sirous of  withdrawing  from  this  association 
any  share  or  shares  which  shall  not  have 
been  purchased  according  to  rule  42,  shall 
be  allowed  to  do  so,  on  giving  one  month's 
previous  notice,  in  writing,  of  such  his 
intention,  to  the  manager,  at  any  general 
meeting  of  the  association,  and  the  money 
subscribed  in  respect  of  such  share  or  shares 
shall  be  repaid  to  such  member,  subject 
only  to  the  forfeitures  next  hereafter 
mentioned;  that  is  to  say,  if  application 
to   withdraw   shall   be    made    within    the 


first  year  from  the  first  meeting  thereof, 
a  forfeiture  of  one  guinea  per  share,  in 
addition  to  the  entrance  fee  ;  if  within  the 
second  year  from  the  said  first  meeting,  a 
forfeiture  of  lOs.  6d.  per  share,  in  addition 
to  the  entrance  fee ;  if  within  the  third  or 
fourth  year  from  the  said  first  meeting,  he 
shall  take  out  the  net  amount  of  subscrip- 
tions paid,  exclusive  of  the  entrance  fee 
only ;  if  within  the  fifth  or  any  subsequent 
year  from  the  said  first  meeting,  the  direc- 
tors are  hereby  empowered  to  allow  the 
member  so  desirous  of  withdrawing,  out  of 
the  profits  which  the  association  shall  have 
realized,  such  bonus  for  the  withdrawal  of 
each  share  as  they  shaU  from  time  to  time 
determine." 

103.  *'  That  when  the  amount  or  value 
of  120i.  shall  have  been  realized  for  each 
share,  after  all  expenses  and  liabilities  of 
this  association  shall  have  been  fully  paid 
and  satisfied,  the  accounts  shall  be  finally 
audited,  printed,  and  sent  to  each  member, 
in  manner  hereinbefore  mentioned,  and  this 
association  shall  terminate;  and  the  trustees 
shall  upon  the  authority,  in  writing,  of  the 
directors,  signed  by  the  chairman,  and  at- 
tested by  the  manager,  deliver  up  to  each 
member,  or  his  or  her  legal  representatives, 
the  title  deeds  and  other  documents  which 
shall  have  been  deposited  with  them  by 
such  member  as  a  security  to  this  associ- 
ation, and  shall  and  will  at  his  and  their 
request,  indorse  on  his  mortgage  and  security 
a  receipt  for  all  the  monies  intended  to 
be  secured  thereby,  pursuant  to  the  6  &  7 
Will.  4.  c.  32.  s.  5." 

In  1845,  the  plaintiff,  with  a  view  of 
obtaining  an  advance  of  money  for  the 
purpose  of  erecting  houses  on  his  land  at 
Hoxton,  became  a  member  of  the  associ- 
ation, and  subscribed  for  twelve  and  a  half 
shares,  and  became  a  purchaser  of  that 
number  of  shares  in  the  mode  prescribed  by 
article  42  of  the  rules  of  the  association ; 
and,  in  pursuance  of  the  44th  article,  the 
premises  in  question  were  accepted  by  the 
society  as  a  mortgage  security.  By  the 
mortgage  deed,  after  reciting  that  the  plain- 
tiff, in  respect  of  his  twelve  and  a  half 
shares,  was,  according  to  the  rules  of  the 
association,  entitled  to  receive  out  of  the 
funds  thereof,  the  sum  of  750/.  in  respect 
of  the  said  shares,  it  was  witnessed  that  in 
consideration  of  750/.  the  plaintiff  assigned 
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to  the  trustees  the  premises  in  question,  to 
secure  the  monthly  subscriptions,  &c.  And 
in  case  the  plaintiff  should  make  default  as 
therein  mentioned,  upon  trust  to  sell  the 
premises,  and  out  of  the  monies  to  arise 
from  such  sale  to  pay  the  expenses  of  the 
trust,  and  then  to  retain  for  the  association 
all  such  subscriptions  and  other  payments  as 
should  then  be  and  should  thereafter  become 
due  and  owing  and  payable  in  respect  of 
the  said  shares,  calculating  the  probable 
duration  of  the  said  association.  And  it 
was  thereby  agreed  and  declared,  that  in 
case  of  such  sale  as  aforesaid,  all  monies 
which  should  at  any  time  afterwards  become 
due  in  respect  of  the  said  shares  should  be 
considered  as  due  at  the  time  of  such  sale, 
and  that  the  surplus  should  be  paid  to  the 
plaintiff,  his  heirs,  executors,  administrators 
and  assigns. 

The  plaintiff  being  in  default  as  to  his 
monthly  payments,  the  trustees  exercised 
the  power  of  sale  in  respect  of  part  of  the 
premises  comprised  in  the  mortgage  deed. 
In  April  1847  the  plaintiff  tendered  to  the 
trustees  the  sum  of  690/.,  the  siim  which  he 
calculated  to  remain  due  in  respect  of  the 
mortgage ;  but  this  sum  the  trustees  refused 
to  accept,  except  as  a  payment  upon  ac- 
count. The  plaintiff  then  filed  the  present 
bill,  praying  that  an  account  might  be  taken 
of  what  was  due  to  the  defendants,  the 
trustees,  on  the  mortgage  security,  and  that 
it  might  be  declared  that  in  taking  such 
account  he  ought  not  to  be  charged  with 
any  sums  for  redemption-monies,  subscrip- 
tions, fines,  or  other  payments  on  his  said 
shares,  accruing  after  such  tender;  the 
plaintiff  offering  to  confirm  the  sale  that 
had  been  made,  and  to  pay  what  should  be 
found  due  from  him ;  and  that  upon  such 
payment  the  trustees  might  indorse  a  receipt 
or  acknowledgment  upon  the  mortgage- 
deed,  according  to  the  62nd  rule. 

The  trustees,  by  their  answer,  insisted 
that  the  plaintiff  could  not  redeem  the  pro- 
perty except  upon  payment  of  all  the  future 
subscriptions,  &c.,  and  that  the  price  of 
the  redemption  must  be  ascertained  upon 
the  same  principle  as  was  provided  by  the 
mortgage  deed  in  case  of  a  sale  of  the  pre- 
mises by  the  association  in  consequence  of 
the  default  of  the  mortgagor. 

Mr,  Roll  and  Mr.  Priory  for  the  plaintiff, 
contended    that   the   62nd  clause  of  the 


articles  of  the  association  most  regulate 
tlie  price  of  the  redemption ;  and  that  this 
clause  was  inconsistent  with  the  claim  of 
the  trustees  as  to  the  payment  of  the  sub- 
scriptions, &c.  up  to  the  period  of  the  dis- 
solution of  the  society  ;  that  the  contract 
would  be  usurious  if  the  defendants  did 
not  keep  within  the  regulations  which  gave 
them  the  benefit  of  the  statute. 

Mr.  Romilly  and  Mr.  Beavan^  for  the 
trustees,  insisted  that  the  plaintiff  having 
received  his  shares  in  advance,  was  bound 
to  continue  his  payments  till  the  probable 
termination  of  the  society,  and  that  this  was 
to  be  calculated  according  to  the  then  state 
of  its  funds,  and  that  this  was  the  express 
contract  entered  into  by  the  mortgage  deed; 
that  the  present  transaction  was,  in  fact, 
the  purchase  of  an  annuity  by  the  associ- 
ation, and  not  a  mere  loan  to  a  stranger, 
and,  therefore,  was  not  tainted  with  usury. 

Beete  v.  Bidgood,  7  B.  &  C.  453;  s.  c. 
6  Law  J.  Rep.  K.B.  35. 

Flayer  v.  Edwards,  Cowp.  112. 

Spurrier  v.  Mayoss,  1  Yes.  jun.  527. 

Feb.  17.— WiGBAM,  V.C— The  plaintiff 
is  the  owner  of  twelve  and  a  half  shares  in 
''  The  Equitable  Provident  Association  and 
Savings  Fund,"  an  association  established 
on  the  6th  of  September  1844,  under  the 
statute  6  &  7  Will.  4.  c.  82,  intituled,  '  An 
Act  for  the  regulation  of  benefit  building 
societies.'  The  first  three  defendants  are 
the  trustees  of  the  society,  and  represent 
the  society  upon  the  record;  and  Ann 
Mosley,  the  remaining  defendant,  is  the 
plaintiff's  wife,  and  is  made  a  defendant  in 
respect  of  an  interest  she  has  in  the  pro- 
perty comprised  in  the  mortgage.  The 
suit  is  instituted  for  the  redemption  of  the 
mortgage  executed  by  the  plaintiff  to  the 
trustees  of  the  association  on  the  11th  of 
April  1845  ;  and  the  only  question  is  as  to 
the  principle  upon  which  the  mortgage 
account  is  to  be  taken.  This,  it  is  admitted* 
must  depend  upon  the  construction  of  the 
mortgage  deed,  affected  or  not,  as  the  case 
may  be,  by  the  articles  of  the  association, 
to  n^hich,  for  some  purposes  ait  least,  the 
mortgage  deed  refers.  The  plaintiff  con- 
tends, that  in  taking  the  account  he  b  to  be 
charged  with  the  capital  money  advanced  to 
him   upon  the  occasion  of  the  mortgage, 
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with  interest  thereon,  and  also  with  certain 
fines  to  which  he  has  become  liable  to  the 
society;  and  that  he  is  to  have  credit  on 
the  oUier  side  for  all  the  monthly  subscrip- 
tions of  10#.,  and  monthly  sums  of  4^., 
which  under  the  name  of  redemption-monies 
he  has  paid  since  the  advance ;  and  that 
upon  payment  by  him  to  the  association  of 
the  balance  due  upon  the  account  as  so 
stated,  he  is  entitled  to  redeem  the  mort- 
gage. The  trustees  of  the  society,  on  the 
other  hand,  contend  that  the  plaintiff  is  a 
shareholder,  who  has  received  the  value  of 
his  shares  in  advance,  and  is  bound  to 
continue  his  monthly  payments  so  long  as 
those  who  have  got  to  receive  tlieir  shares 
shall  be  bound  to  make  those  payments ; 
and  that  by  the  terms  of  the  mortgage  deed 
the  mortgage  was  to  be  paid  off  by  monthly 
payments  of  1  Os.  each,  by  way  of  subscrip- 
tion money  on  the  plaintiff's  twelve  and 
a  half  shares,  and  iiirther  monthly  payments 
of  4s.  each  under  the  name  of  redemption- 
monies  ;  and  that  such  payments  were  to 
continue  until  the  dissolution  of  the  society, 
which  was  to  take  place  as  soon  as,  by  its 
operations,  the  shares  were  of  the  value  of 
120/.  each  ;  and  that  the  plaintiff  is  entitled 
to  redeem  the  mortgage  only  upon  payment 
of  the  future  monthly  subscriptions  and 
redemption-monies.  Some  further  claims 
are  made  on  behalf  of  the  association,  but 
as  they  do  not  affect  the  question  in  dispute 
between  the  parties,  they  may,  therefore, 
be  couveniently  excluded  from  considera- 
tion. I  shall,  for  the  same  reason,  exclude 
from  consideration  the  question  of  profits 
which  are  mentioned  in  the  articles  of  the 
association;  but  which  do  not  affect  the 
present  question. 

Now,  if  the  matter  in  dispute  is  to 
be  settled  by  what  appears  on  the  mort- 
gage deed  —  that  is,  if  there  be  nothing 
in  the  articles  of  the  association  which, 
being  referred  to  in  the  mortgage  deed, 
affects  its  construction,  it  is  clear  in  my 
apprehension,  that  the  claim  of  the  as- 
sociation is  well  founded.  I  have  read 
the  articles,  and  though  the  language  in 
which  some  of  the  clauses  bearing  upon  the 
matters  in  question  are  expressed,  does  not 
in  all  respects  appear  to  contemplate  a 
mortgage  in  the  form  of  that  which  the 
plaintiff  seeks  to  redeem,  there  is  nothing 
in  the  62nd  clause  or  in  any  other,  which. 


as  I  understand  them,  is  inconsistent  with 
such  a  contract  as  I  suppose  the  plaintiff  to 
have  made  ;  and  if,  as  I  think  the  case  is, 
the  construction  of  the  mortgage  deed  is 
free  from  ambiguity,  its  effect  cannot  be 
controuled  by  any  ambiguous  expressions 
in  the  articles  of  the  association.  The  facts 
necessary  to  explain  the  transaction  are 
these : — The  object  of  the  association  was 
to  raise  a  fund  by  monthly  subscriptions, 
for  the  purpose  of  being  lent  upon  security, 
not  to  strangers,  but  to  such  of  the  members 
of  the  association  as  should  be  desirous 
of  borrowing  money  ;  and  their  operations 
were  to  be  continued  until  by  the  monthly 
payments  of 'the  members  and  the  profits 
of  the  association  the  value  of  each  share 
should  amount  to  120/.  The  monthly 
subscriptions  of  the  non-borrowing  members 
were  to  be  105.  per  share ;  the  same  monthly 
subscriptions  were  payable  by  borrowing 
members,  and,  by  sect.  59,  a  further  monthly 
payment  of  4^.  per  share  under  the  name  of 
redemption-monies ;  and  fines  were  payable 
by  each  class  of  members  in  case  of  default 
in  paying  the  sums  to  which  they  were 
liable ;  and  by  these  subscriptions,  payments 
and  fines,  it  was  calculated  that  the  value 
of  the  shares  would  amount  to  1202.  each 
in  something  less  than  ten  years ;  when 
this  was  accomplished  the  association  was 
to  be  dissolved,  and  the  funds  were  to  be 
divided  among  the  shareholders.  Whether 
the  calculations  of  the  association  were 
accurate,  or  their  expectations  justified  by 
those  calculations,  or  whether  the  bargain 
between  the  plaintiff  and  the  defendants 
was  provident,  is  not  now  the  question 
before  me.  The  bill  asks  the  execution  of 
the  mortgage  contract,  and  does  not  seek 
to  impeach  it ;  and  the  only  question 
before  me  on  these  pleadings  is,  what  was 
the  contract  between  the  association  and 
the  plaintiff  as  a  borrowing  member  ?  Now, 
the  principle  upon  which  the  association 
appears  to  have  proceeded  in  making 
advances  to  its  members,  as  shewn  by 
the  42nd  and  subsequent  articles,  was  not 
that  of  a  simple  loan  to  a  stranger  upon 
a  security.  No  one  could  be  a  borrower 
except  a  shareholder,  and  the  loan  to  him 
was  to  be  effected  by  paying  him  the 
present  value  of  his  share  in  advance,  that 
is,  the  present  value  of  a  share,  which  was 
treated  as  worth  120/.  at  a  future  time.     In 
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applying  this  principle  the  following  course 
was  pursued.  It  was  taken  for  granted 
that  120/.  would  be  the  value  of  each  share 
at  the  time  appointed;  the  monthly  sub- 
scription of  \0s.  on  each  share  by  non- bor- 
rowing members  was  fixed;  the  same 
monthly  subscription,  and  also  by  section 
59,  further  monthly  payments  of  4<.  on 
each  share,  under  the  name  of  redemption- 
monies,  by  borrowing  members,  were  also 
fixed;  the  fines  payable  by  each  class  of 
members,  in  case  of  de&ult  in  payment  of 
the  sums  to  which  they  were  liable,  were 
also  fixed.  In  this  state  of  things  the 
transaction  being  between  the  members  of 
the  association  inter  se,  everything  material 
being  fixed  or  agreed  upon,  and  the  asso- 
ciation having,  by  its  directors,  ascertained 
that  they  had  a  fund  in  hand  to  dispose  of, 
the  directors  ofiered  qne  share  or  the  sum  of 
120Z.  for  competition  among  the  members 
desirous  of  borrowing,  at  such  premium  as 
the  directors  thought  fit;  and  the  member 
who  ofiered  the  greatest  premium  above  the 
sum  so  fixed  was  to  have  die  advance,  and 
also  such  additional  shares  as  the  directors 
should  determine,  within  tbe  amount  which 
the  directors  should  declare  that  they  had 
to  dispose  of  at  that  meetiag.  In  point  of 
fact,  the  borrowing  member  discounted  his 
share,  calculated  to  be  worth  1201.  at  a  future 
period,  and  received  the  present  value. 

Now,  bearing  these  things  in  mind, 
and  having  also  in  view  the  42nd  and  the 
48th  articles,  and  that  the  question  before 
me  is,  whether  the  plainti£f,  having  at  the 
time  and  in  consideration  of  the  advance  of 
those  shares,  become  a  shareholder  in  the 
association,  and  having  received  the  value 
of  his  shares  in  advance,-  is  not  bound  to 
continue  his  monthly  j^yments  until  the 
other  shareholders  shall  have  received  the 
value  of  their  shares  also,  that  is,  during 
the  continuance  of  the  asaociation,  or  whe- 
ther the  plaintiff  has  k  tight  to  treat  the 
advance  to  him  as  a  mere  loan  to  a  stranger, 
who  has  paid  certain  instalments  towards 
satisfaction  of  his  debt ;  bearing  these  things 
in  mind,  the  deed  will  be  easily  understood. 
The  deed  is  dated  the  1 1  th  of  April  1 845,  and 
is  made  between  Stephen  Baker  of  the  first 
part,  the  plaintiff,  and  Ann,  his  wife,  of  the 
second  part,  the  plaintiff  of  the  third  part, 
and  the  trustees  of  the.  association  of  the 
fourth  part.    It  recites  certain  mortgages 


which  had  existed  upon  the  property ;  that 
these  mortgages  had  been  or  were  to  be  paid 
off;  it  then  recites  the  existence  of  the 
association  under  the  act  of  parliament,  and 
proceeds,  '*  Whereas  the  shares  of  the  asso- 
ciation on  being  realized  would   amount 
to  120Z.  each,  and  G.  Mosley  has  become 
entitled  to  twelve  and  a  half  shares  therein 
numbered  respectively,  &c.,  and  is,  accord- 
ing to  the  rules  of  the  association,  entitled 
to  receive  out  of  the  funds  thereof  7501.,  in 
respect  of  the  said  shares;  and  for  securing 
the  due  payment  of  the  subscriptions,  re- 
demption fees,  and  other  monies,  which  shall 
become  payable  by  the   said  G.  Mosley, 
in  respect  of  his  said  shares,  it  has  been 
agreed  that  the  said  freehold  and  leasehold 
premises,  &c.  should  be  assigned  and  de- 
mised to  the  parties  hereto  of  the  fourth  part, 
upon  the  trusts  hereinafter  declared.*'    The 
property  is  then  conveyed  to  the  trustees 
upon  the  following  trusts: — "  Upon  trust, 
if  G.  Mosley,  his  heirs,  executors,  adminis- 
trators, and  assigns,  do  and  shall  from  time 
to  time  duly  pay,  observe,  and  perform  all 
the   subscriptions,  payments,  redemption* 
monies,  and  regulations  on  his  and  their 
parts  to  be  paid,  observed,  and  performed 
according  to  the  articles  of  the  association, 
in  respect  of  the  said  twelve  and  a  half 
shares,  to  permit  G.  Mosley,  his  heirs,  &c., 
to  hold  and  enjoy  the  said  hereditaments  and 
premises,  and  receive  the  rents  and  profits 
thereof  for  his  and  their  own  benefit ;  but  if 
G.  Mosley  shall  fail  for  six  monthly  nights 
to  make  and  pay  all  or  any  of  the  subscrip- 
tions, payments,  and  redemption-money,  or 
to  observe  and  perform  all  or  any  of  the  re- 
gulations on  his  and  their  parts  to  be  paid, 
observed,  and  performed,  or  shall  neglect  to 
keep  the  premises  in  repair,  or  to  pay  the 
rent,  or  to  observe  and  perform  all  the  cove- 
nants in  the  lease,  or  in  case  the  said  G.  Mos- 
ley shall  become  bankrupt  or  insolvent,  then 
and  in  any  or  either  of  the  said  cases  it  shall 
be  lawful  for  the  trustees  of  the  said  assod*- 
tion  to  appoint  a  person  to  collect  the  rents 
and  profits  thereof,  and  thereout  to  pay, 
satisfy,  and  effect  all  the  purposes  afore- 
said; but  should  the  rents  and  profits  of 
the  premises  be  insufficient  to  satisfy  the 
purposes  aforesaid,   then  upon  trust  that 
the  trustees,   without  the  concurrence   of 
G.  Mosley  shall  absolutely  sell  the  pre- 
mises.    The  deed  then  declared  the  trusts 
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of  the  money  to  arise  from  snch  sale,  which 
were  first  to  retain  and  pay  all  expenses  of 
executing  the  trust;  then  to  retain  for  the 
association  **  all  such  subscriptions  and 
other  payments  as  shall  be  then  and  shall 
hereafter  become  due  and  owing  and  pay- 
able in  respect  of  the  said  shares  by  him, 
the  said  G.  Mosley,  his  executors,  &c., 
calculating  the  probable  duration  of  the  said 
association ;  it  being  hereby  declared  and 
agreed,  that  in  case  such  sale  as  aforesaid 
shall  take  place,  all  monies  which  shall  at 
any  time  afterwards  become  due  in  respect 
of  the  said  shares,  shall  be  considered  as  due 
at  the  time  of  such  sale,  and  that  the  same 
shall  be  fully  deducted  and  paid  out  of  the 
monies  received  by  virtue  of  the  aforesaid 
powers  or  trusts,  and  that  the  said  trustees, 
or  the  board  of  directors  of  the  said  asso- 
ciation, shall  calculate  the  amount  accord- 
ingly: and  upon  trust  to  pay  the  surplus 
money,  if  any,  to  the  mortgagor,  his  heirs 
and  assigns."  The  deed  then  contained  the 
usual  clause,  that  the  receipts  of  the  trus- 
tees should  be  a  sufficient  discharge;  and 
a  covenant  by  G.  Mosley  to  make  Uie  pay- 
ments and  observe  the  regulations  pre- 
scribed by  the  articles  of  the  association,  in 
respect  of  his  shares  as  aforesaid,  and  to 
observe  and  perform  the  covenants  contained 
in  the  lease  of  the  premises,  and  to  indem- 
nify the  trustees  from  all  payments  in  re- 
spect thereof;  "and  also  that  if,  upon  the 
sale  of  the  property  under  the  trusts  here- 
inbefore contained,  any  loss  shall  arise  to 
the  said  association,  the  said  G.  Mosley,  his 
heirs,  executors,  and  administrators  shall 
make  good  and  pay  the  deficiency  to  the 
association."  Now,  the  word  "  deficiency" 
is  an  important  word  there;  because  it  refers 
to  what  had  gone  before  in  the  same  deed. 

The  next  question  is,  whether  in  the 
articles  of  the  association,  which  for  some 
purposes  are  referred  to  by  the  deed, 
there  is  anything  to  alter  the  very  clear 
words  of  the  deed  as  mere  matter  of  con- 
struction. Now,  I  do  not  propose  going 
through  all  the  articles  which  have  been 
commented  upon;  but  the  59th  and  65th 
clauses  favour  the  claim  made  by  the  defen- 
dants ;  the  former  clause  expressly  provid- 
ing for  the  continued  payments  by  borrowing 
members  during  the  whole  period  of  the 
continuance  of  the  association.  The  non- 
purchasing  members  might  retire  from  the 


association,  but  no  such  right  is  given  to 
the  purchasing  members. 

The  58th  section,  giving  the  association 
the  option  to  sell  the  property  of  the  plain- 
tiff in  case  of  default,  will  not  alter  the  ques- 
tion, for  it  was  an  option  which  they  might 
exercise  or  decline;  but  the  clause  is  so  in- 
accurate that  it  cannot  be  held  to  controul 
the  expressions  of  the  deed,  which  are  un- 
ambiguous, and  consistent  with  the  articles 
themselves.  The  62nd  clause,  which  pro- 
vides for  the  redemption  of  the  property, 
obviously  refers  one  to  the  deed  to  know 
what  the  sum  is  which  is  secured  by  the 
deed  ;  and  if  that  deed  expressly  says  that 
the  sums  secured  are  to  be  the  future  pay- 
ments, there  is  nothing  in  the  language  of 
the  articles  against  the  expression  of  the 
deed  which  would  justify  me  in  saying  the 
parties  cannot  mean  what  the  deed  says  they 
do ;  and  even  if  there  was  any  doubt  upon 
this,  which  there  is  not,  the  proceeding 
should  have  been  to  impeach  or  correct  the 
deed,  which  is  not  the  case  made  by  the  plead- 
ings. 

It  was  said,  however,  that  the  case  made 
by  the  association  was  objectionable  in 
itself.  It  was  admitted,  of  course,  that 
the  plaintiff  had  a  right  to  make  any  bar- 
gain for  himself  that  he  pleased  ;  but  it  was 
said  that  the  contract,  as  insisted  upon  by 
the  association,  was  of  such  a  character 
that  the  Court  would  not  give  credit  to  it, 
as  being  the  real  intention  of  the  parties.  It 
does  not  appear  to  me  that  that  view  of  the 
case  is  right.  Primd  facie  every  share- 
holder, whether  a  borrowing  or  non-borrow- 
ing member,  must  stand  in  the  same  posi- 
tion, that  is,  liable  to  pay  all  future  con- 
tributions until  Uie  association  shall  be 
terminated ;  and  the  position  of  the  two 
classes  of  members  must  be  and  continue 
the  same  in  this  respect,  whether  the  value 
of  their  shares  is  received  before  or  at 
the  termination  of  the  association.  The 
advance,  it  is  to  be  remembered,  was  not  a 
mere  loan  to  a  stranger  out  of  the  funds  of 
the  association ;  it  was  an  advance,  at  its 
then  present  or  conventional  value,  of  the 
plaintiff's  interest  in  the  shares  he  held  at 
the  termination  of  the  association.  He  was, 
therefore,  in  the  position  of  a  member  who 
had  received  by  anticipation  the  1202., 
which  the  non-borrowing  members  were 
not  to  receive  until  the  termination  of  the 
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association.  In  other  respects,  at  least  in 
one  important  respect,  the  position  of  the 
two  classes  of  members  was  the  same.  Each 
had  to  pay  according  to  the  rules  of  the 
association  the  price  of  his  share,  as  far  as 
the  future  monthly  payments  were  con- 
cerned ;  and  if  the  transaction  were  left  to 
work  itself  out  in  a  regular  manner,  there 
can  be  no  doubt  that  the  plaintiff  was  as 
much  bound  to  pay  his  future  monthly  pay- 
ments as  the  non- borrowing  member.  The 
circumstance  that  he  has  discounted  his 
share  and  received  its  value  in  advance 
could  not  alter  his  liability  in  that  respect. 
He  is  a  purchaser  of  shares,  who  has  re- 
ceived the  value  of  his  shares,  but  whose 
purchase-money  remains  unpaid.  It  is  not 
in  dispute  that  the  plaintiff  might  claim  the 
privilege  of  settling  his  account  with  the 
association  in  that  way,  and  that  the  asso- 
ciation could  not,  except  the  plaintiff  were 
in  de&ult,  have  made  any  demand  upon 
him,  except  in  respect  of  his  monthly  con- 
tributions. The  question  is,  whether  the 
association  had  not  a  corresponding  right  to 
say,  that  the  transaction  should  be  worked 
out  in  like  manner.  The  plaintiff,  in  point 
of  fact,  insists  upon  a  right  to  rescind  the 
transactions  which  made  him  a  shareholder, 
and  that  he  shall  be  as  it  were  a  stranger 
from  the  beginning.  I  desire,  however,  to 
be  understood  in  this  case  as  proceeding 
entirely  upon  the  express  words  of  the  deed 
as  not  inconsistent  with  the  expression  of 
the  articles.  An  account  therefore  must  be 
taken  of  what  is  due  upon  the  terms  of  the 
deed,  and  the  Master  in  taking  the  account 
must  ascertain  the  value  of  the  plaintiff's 
contributions,  according  to  the  terms  of  that 
deed. 

On  the  minutes  of  the  decree  the  question 
was  raised,  whether  the  Master  in  taking 
the  account  of  the  future  payments  of  the 
plaintiff  to  the  association  was  merely  to 
add  the  sums  together,  or  calculate  the  pre- 
sent value  of  such  future  payments. 

Feb.  19. — ^WiGRAM,  V.C. — The  question 
at  the  hearing  of  the  cause  was,  whether  the 
mortgagor  was  entitled  to  have  the  accounts 
taken  on  the  common  principle,  debiting 
him  with  the  principal  advanced  and  interest, 
and  crediting  him  with  the  amount  of  his 
monthly  subscriptions  and  payments ;  or  on 


the  principle  contended  for  by  the  associa- 
tion, that  of  treating  him  as  a  shareholder 
who  had  received  the  value  of  his  shares  ia 
advance,  and  who  was  bound  to  continue 
his  monthly  payments  so  long  as  the  other 
shareholders  who  had  not  received  the  value 
of  their  shares  were  compelled  to  continue 
their  payments,  in  order  to  entitle  themselves 
to  it.  This  was  the  only  point  at  the  hear- 
ing, and  nothing  was  said  as  to  the  details 
of  the  account.  My  decision  upon  the 
principal  point  was  in  favour  of  the  claim 
of  the  association.  I  so  decided  upon  the 
construction  of  the  mortgage  deed ;  and  in 
order  that  the  plaintiff  might  have  a  ground 
of  immediate  appeal,  I  proposed  to  insert  in 
the  decree  a  direction  to  the  Master  to  ascer- 
tain the  amount  of  the  plaintiff's  present 
liability  in  respect  of  his  future  payments 
under  the  mortgage  deed.  This  has  given 
rise  to  a  new  question  which  had  not  before 
been  adverted  to : — is  the  Master  in  ascer- 
taining such  present  HabOity  to  charge  the 
plaintiff  with  the  present  value  of  his  future 
monthly  contributions,  or  with  the  actual 
amount  as  if  the  same  were  now  actually  due  ? 
At  the  time  of  expressing  my  opinion  upon 
the  principal  case,  I  suggested  what  appeared 
to  me  some  objections  to  the  contract  con- 
tained in  the  mortgage  deed,  and  others 
have  since  occurred  to  me.  My  observations, 
however,  on  that  point,  must  not  be  pressed 
too  far.  To  some  extent  all  other  share- 
holders will  suffer  by  miscalculation  as  well 
as  the  borrowing  shareholder.  To  some 
extent  he  is  only  in  the  position  of  a  part- 
ner who  participates  in  the  loss  which  may 
happen  to  the  whole  concern.  But  as  I 
cannot  but  think  that  a  contract  like  that 
contained  in  the  mortgage  deed  is  not  free 
from  objection,  1  must  repeat  what  I  before 
stated,  that  in  this  case  I  shall  proceed  ex- 
clusively upon  the  mortgage  deed.  If  the 
articles  to  which  the  deed  refers  had  been 
inconsistent  with  the  deed,  I  might  have 
been  bound  to  consider  whether  the  deed 
was  authorized  by  the  articles,  and  to  have 
modified  the  language  of  the  deed  by  con- 
struction, with  regard  to  the  articles  therein 
referred  to.  But  being  satisfied  that  there 
was  no  such  inconsistency,  I  felt  myself 
bound  to  look  at  the  deed  only,  as  evidence 
of  the  rights  of  the  parties,  and  I  shall 
pursue  the  same  course  for  the  purpose  t>f 
deciding  the  question  now  before  me.  What, 
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then,  is  the  principle  upon  which,  in  the 
abstract,  a  mortgagor  is  entitled  to  redeem 
his  security  ?     Is  it  not  that  of  paying  the 
full   amount    secured   by   the  mortgage? 
Those  are  in  fact  the  words  contained  in 
the  62nd  article.     What,  then,  is  the  full 
amount  secured  by  the  mortgage?      The 
principle  of  my  decision  is,  that  the  plaintiff 
is  a  shareholder  who  has  received  in  advance 
the  present  value  of  his  shares,  which,  that 
is,  the  value  of  their  shares,  the  non-bor- 
rowing members  will  not  receive  until  1202. 
a  share  shall  be    realized.      The  future 
monthly  payments,  therefore,  of  the  plaintiff 
constitute  the  purchase-money  for  what  he 
has  received  ;  and  that  is  the  full  amount 
secured  by  the  mortgage  deed.    That,  how- 
ever, would  leave  the  present  question  open ; 
but  in  the  deed  I  find  one  clause  which  de- 
fines in  fact  what  the  rights  of  the  parties 
are  in  case  of  the  association  realizing  the 
property  by  sale.     If  that  had  been  fore- 
closure instead  of  sale,  it  would  have  decided 
the  very  point  in  dispute.  But  that  appears 
to  roe  to  settle  definitively  the  rights  of  the 
parties  in  the  case  of  redemption — viz.  that 
all  monies  which  shall  at  any  time  afler- 
wards  become  due  in  respect  of  the  "said 
shares  shall  be  considered  as  due  at  the  time 
of  such  sale,  and  that  the  trustees  shall 
calculate  the  amount  accordingly.     I  must, 
therefore,  direct  the  account  to  be  taken  in 
the  usual  way,   with  a  direction  to  the 
Master  to  find  the  value  of  the  future  pay- 
ments in  accordance  with  the  terms  of  the 
mortgage  deed. 


V.C. 
March  9. 

L.C. 
March  18. 
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CtnUraet — Principal  and  Agent — Perianal 
LiahiUiy  of  Agent  —  Solicitor  —  Summary 
Jurisdiction. 

Upon  the  compromise  of  a  suit,  an  agree* 
ment  was  entered  into  between  the  respective 
solieiiors  of  the  plaintiff  and  defendants, 
from  which  certain  benefits  were  to  be  de- 
rived hg  the  defendants,  and  the  defendants* 
solicitor  undertook  to  pay  to  the  plaintiff* s 
sclicitor  the  amount  of  his  bill  of  costs,  and 
to  indemnify  the  plaintiff  against  the  costs 
of  other  defendants.  It  was  not  stated  by 
New  Series,  XVII.— Chanc. 


either  party  whether  the  other  parts  of  the 
agreement  had  or  had  not  been  performed. 
Upon  motion  in  the  cause  and  in  the  matter 
of  the  defendants*  solicitor,  he  was  ordered 
to  pay  the  bill  of  costs  of  the  plaintiff*s 
solicitor  within  two  days.  But  upon  appeal 
to  the  Lord  Chancellor,  the  order  was  dis- 
charged. 

In  July  1846  a  compromise  of  this  suit 
was  arranged  between  the  solicitors,  and  an 
agreement  was  then  entered  into,  as  follows 
(after  setting  out  the  title  of  the  cause)  :— 
"  Memorandum  of  agreement,  made  this  9th 
day  of  July  1846,  between  Mr.  Y.  Z,  as  the 
solicitor  for  and  on  behalf  of  the  above- 
named  plaintiff,  and  Mr.  A.  B,  the  solicitor 
for  the  above-named  defendants." 

By  the  first  clause  it  was  agreed  that  an 
injunction  should  be  dissolved,  by  which 
the  defendants  had  been  restrained  from 
receiving  out  of  court  a  sum  of  55,000/. 

By  the  second  clause  the  name  of  the 
present  plaintiff  was  to  be  struck  out,  and 
the  name  of  some  other  party  was  to  be 
substituted  who  should  be  nominated  by 
Mr.  A.  B. 

The  third  clause  was,  that  the  costs  of 
the  suit,  and  all  costs,  charges,  and  expenses 
properly  incurred  in  relation  thereto,  or  to 
that  agreement,  as  between  solicitor  and 
client,  should  be  paid  to  Mr.  Y.  Z.  by  Mr. 
A.  B ;  Mr.  Y.  Z.  forthwith  to  deliver  his 
bill,  and  if  any  question  should  arise  there- 
upon, the  same  to  be  referred  to  Mr.  G. 
(a  solicitor). 

The  fourth  clause  was,  that  Mr.  A.  B. 
should  pay  to  Mr.  Gilbert  within  one  week 
after  the  sum  of  55,000/.  should  be  received 
from  the  Accountant  General,  the  sum  of 
1/.  10«.  per  share  on  the  shares  mentioned 
in  the  bill  to  be  held  by  him,  on  Mr.  Gil- 
bert's delivering  up  the  scrip  of  such  shares 
to  be  cancelled. 

The  fifth  clause  was,  that  Mr.  A.  B.  should 
indemnify  the  plaintiff  against  all  costs  which 
might  be  claimed  against  him  in  the  said 
suit  by  any  of  the  other  defendants  thereto, 
besides  those  for  whom  Mr.  A.  B.  had  ap- 
peared as  solicitor. 

In  October  1846  Mr.  Y.  Z.  delivered  his 
bill  of  costs  to  Mr.  A.  B.  The  amount  of  it 
was  1722.  \s,  9d.,  and  no  objection  to  it  was 
raised  by  Mr.  A.  B ;  but  he  stated  that  he 
should  not  pay  it  until  he  had  received  it 
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firom  his  clients.  A  moticm  was  now  made, 
on  behalf  of  Mr.  Y.  Z,  in  the  suit,  and  in 
the  matter  of  Mr.  A.  B,  one  of  the  solicitors 
of  this  honourable  conrt,  that  Mr.  A.B.  might 
within  two  days  after  service  of  the  order  to 
be  made  on  the  motion  pay  to  Mr.  Y.  Z, 
the  sum  of  172/.  1#.  9d.  pursuant  to  the 
said  memorandum  of  agreement. 

In  support  of  the  motion,  Mr.  Y.  Z.  made 
an  affidavit,  stating  that  in  entering  into  the 
arrangement  with  Mr.  A.  B.  he  always  in- 
tended to  have  Mr.  A.  B.'s  personal  respon- 
sibility for  payment  of  such  costs,  and  not 
that  of  his  clients,  the  defendants  in  the 
said  suit,  who  were  personally  unknown  to 
Mr.  Y.  Z ;  and  that  without  such  personal 
responsibility  on  the  part  of  Mr.  A.  B.  he 
would  not  have  concluded  such  arrange- 
ment;  that  this  was  well  known  to,  and 
understood,  and  assented  to  at  the  time  by 
Mr.  A.  B  ;  and  as  appeared  by  the  under- 
taking, it  was  expressly  provided  that  such 
costs  should  be  paid  to  him  by  Mr.  A.  B. 
himself,  and  not  by  his  clients  the  defen- 
dants. 

No  affidavit  was  filed  in  opposition  to  this 
statement. 

Mr*  RoU  and  Mr.  Terrell  appeared  in 
support  of  the  application. 

Mr.  Bacon  and  Mr.  Wickens  opposed  it. 

The  Vies  Chancellor. — Upon  looking 
at  this  agreement,  I  think  it  is  manifest  that 
it  never  could  be  the  intention  that  the 
defendants  were  to  pay  the  costs.  Because 
if  you  observe  the  fifdi  clause,  it  is  **  that 
Mr.  A.  B.  shall  indemnify  Mr.  Gilbert 
against  all  costs  which  may  be  claimed 
against  him  in  the  suit  by  any  of  the 
other  defendants  thereto,  besides  those  for 
ivhom  Mr.  A.  B.  was  appointed  solicitor." 
Therefore,  ,  it  is  manifest  it  was  meant 
to  be  a  personal  undertaking.  That  is  the 
construction  of  the  fifth  clause.  And  it 
appears  to  me  that  this  manifestly  points  to 
the  same  construction  being  adopted  with 
respect  to  the  third  clause,  which  is  the  one 
we  are  in  dispute  about.  I  observe  here 
that  it  is  expresdy  provided,  **  that  if  any 
question  should  arise  thereon  the  same  is  to 
be  referred  to  Mr.  G."  And,  therefore,  if 
there  had  been  an  objection,  the  proper 
course  to  have  been  taken  would  have  been 
to  have  referred  the  objection  to  Mr.  G. 
Now,  instead  of  that,  the  bOl  of  costs  was 


delivered  in  October  1846,  and  the  nodoeef 
motion  is  not  given  until  December  1847. 

Then,  as  I  understand  it,  this  is  nothing 
more  than  an  arrangement  between  the  soli- 
citor for  the  plaintiff  and  the  solicitor  for 
some  of  the  defendants,  what  shall  be  done 
with  respect  to  the  final  dispontion  of  the 
cause  so  far  as  the  plaintiff  is  concerned : 
and  as  to  him  it  was  a  final  disposition, 
because  his  name  was  to  be  erased  firom  the 
record  and  some  other  person  was  to  be 
appointed  plaintiff:  therefore  as  to  him  it 
was  final.  And  it  does  appear  to  me  that  if 
the  solicit(H:s  for  the  plaintiff  and  the  defen- 
dants do  come  to  terms  for  settling  a  cause, 
and  the  thing  has  been  settled  in  that  way, 
and  the  money  has  actually  been  paid 
out  which  was  the  substance  of  the  case, 
it  is  the  duty  of  this  Court  to  enforce 
such  an  arrangement  between  the  solicitors. 
And  I  take  it  there  is  a  distinction  between 
a  mere  agreement  about  something  over 
which  the  Conrt  has  no  jurisdiction,  and  an 
agreement  with  respect  to  the  proceedings 
in  a  cause,  in  which  the  solicitors,  who  are 
parties  to  the  agreement,  are  officers  of  the 
court. 

My  opinion  is,  that  the  duty  of  the  Court 
is  to  see  that  where  the  agreement  is  not  in 
itself  improper  it  shall  be  performed.  There- 
fore I  make  the  order  as  asked. 

March  18.  — -  A  motion  was  afterwards 
made,  on  behalf  of  Mr.  A.  B,  before  the 
Lord  Chancellor,  to  discharge  the  ord^r  of 
the  Vice  Chancellor. 

Mr,  RoU  and  Mr.  TerreU^  in  support 
of  the  motion,  contended  that  in  the  agree- 
ment the  parties  were  expressly  described 
as  the  solicitors  for  the  different  parties,  and 
the  agreement  must  be  construed  as  if  that 
description  were  inserted  in  each  clause. 
If  the  personal  undertaking  of  either  of  the 
agents  had  been  intended,  it  should  have 
been  expressly  stated.  That  this  Court  did 
not  exercise  summary  jurisdiction  over  so- 
licitors in  respect  of  such  arrangements  as 
were  the  subject-matter  of  this  agreement ; 
and  that  the  cases  upon  this  subject  merely 
shewed  the  practice  of  the  courts  of  common 
law,  and  did  not  apply  to  courts  of  equity. 

Mr^  Bacon  and  Mr.  Wickentf  contra, 
contended,  that  the  fifth  clause  of  the  agree- 
ment was  binding  upon  the  solicitor  per- 
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sonally ;  and  tbat  as  the  agreement  related 
to  a  stiit  in  eourt,  the  Court  hod  smnmary 
jurisdiction  oyer  him,  as  one  of  its  officers, 
and  coold  require  him  to  perform  the  hgree* 
ment. 

Fhyd  T.  Nangle,  3  Atk.  568. 

Ex  parte  Bodenham,  8  Ad.  &  £1.  959. 

Evans  v.  Duneomht^  1  Cr.  &  Jer.  372 ; 
8.  c.  9  Lav  J.  Rep.  Exch.  82. 

Ex  parte  Hughes,  5  B.  &  Aid.  482. 

Ccoh  ▼.  Breomhead,  16  Yes.  138. 

The  Lord  Chancellor.  — -  This  is  a 
memorandum  of  agreement,  entitled  in  the 
cause  and  purporting  to  he  between  Mr. 
Y.  Z,  as  the  solicitor  for  and  on  behalf  of 
the  plaintiff,  and  Mr.  A.  B,  the  solicitor  for 
the  above-named  defendants.     Now  it  is 
signed  by  the  names  of  these  two  gentlemen, 
and  primd  facie  this  is  a  contract  entered 
into  by  agents  for  and  on  behalf  of  principals 
— there  is  no  doubt  about  that.     It  is  an 
agreement  between  two  parties  described  as 
agents,  because  the  difference  between  *^for 
and  on  behalf  o{ihe  plaintiffs*'  and  "as  so- 
licitor ybr  the  above-named  defendants,"  I 
do  not  apprehend  to  be  material :  though  if 
it  were  material  it  would  not  be  important 
here ;  because  in  order  to  justify  the  present 
order,  it  must  be  a  personal  obligation  by 
Mr.  A.  B.  to  pay  personally  to  Mr.  Y.  Z. 
Even  if  Mr.  A.  B.  had  undertaken  in  his 
own  person,  it  must  be  shewn  that  he  had 
underti^en,  not  to  pay  the  plaintiff  in  the 
eanse,  but  that  he  had  undertaken  to  pay 
Mr.  Y.  Z,  the  solicitor  in  the  cause.     It 
is  not,  therefore,  very  material  whether  the 
two  expressions  are  the  same  in  effect.     It 
is  clear  with  r^ard  to  Mr.  Y.  Z,  that  he 
baa  entered   into  a  contract  for  and  on 
behalf  of  the  plaintiff.     Whether  the  de- 
scription of  the  character  in  which  he  signs 
is  to  be  found  in  one  part  or  another  is 
immaterial.     He  has  described  himself  as 
holding  the  character  in  which  he  engaged ; 
and,  certainly,  a  party  who  engages  for  and 
on  behalf  of  another  on  the  &ce  of  such 
a  contract,  is  not  to  be  personally  liable. 
The  authority  is  to  bind  the  principal,  not 
the  agent. 

Here  is  a  contract  embracing  a  variety 
of  provisions.  Some,  it  is  admitted,  are 
provisions  which  the  client  must  perform, 
and  which  the  solicitor  cannot  perform : 
they  must  be  done  by  the  client  himself. 


There  are  various  stipulations — stipulations 
as  tO'  the  injunction  —  stipulations  as  to 
amending  the  bill  by  the  plaintiff  rethnng 
from  the  suit  and  substituting  somebody 
else  in  his  place.  And  then  comes  the 
proposed  agreement  "  that  the  costs  of  the 
suit,  and  all  costs,  charges,  and  expenses, 
properiy  incurred  in  relation  thereto,  or 
to  this  agreement  as  between  solicitor  and 
client,  shall  be  paid  to  Mr.  Y.  Z.  by  Mr. 
A.  B ;  Mr.  Y.  Z.  forthwith  to  deliver  his 
biU,  and  if  any  question  should  arise  there-* 
upon,  then  the  same  to  be  referred  to" 
another  gentleman. 

Then  there  is  another  provision,  to  which 
the  concurrence  of  the  party  is  necessary, 
"  that  Mr.  A.  B.  shall  pay  to  Mr.  Gilbert, 
within  one  week  after  the  sum  of  55,0001. 
shall  be  received  (not  to  be  received  by  hm) 
from  the  Accountant  Greneral,  the  sum  of 
XL  1  Of.  per  share  on  the  shares  mentioned  in 
the  bill  to  be  held  by  him,  on  Mr.  Gilbert's 
delivering  up  the  scrip  of  such  shares  to  be 
cancelled."  We  have  here  the  name  of  the 
solicitor  introduced,  and  Mr.  A.  B.  under^ 
takes  as  much  to  pay  personally  the  UAOs. 
per  share,  as  he  does  to  pay  the  costs  in 
question.  That  which  is  to  be  done  by 
Mr.  Gilbert  is  also  necessarily  connected 
with  the  interest  of  the  parties  in  the  suit. 
But  confining  the  observation  to  Mr.  A.  B, 
he  is  to  make  another  payment  ostensibly, 
namely,  II.  lOs.  per  share,  after  the  sum  of 
55,0001.  should  have  been  received  from  the 
Accountant  General,  in  exchange  for  certain 
scrip  receipts  to  be  delivered  up  by  Mr. 
Gilbert.  Now  the  55,0001.  was  to  be  paid 
back  to  the  parties  who  paid  it  in,  and  who, 
I  presume,  are  the  defendants.  Mr.  A.  B. 
might  or  might  not  have  had  the  55,0001. ; 
he  might  not  have  been  the  solicitor  of  the 
defendants  at  the  time  that  sum  was  paid. 
At  all  events,  the  payment  was  dependent 
upon  the  receipt  of  the  55,0001.,  and  that 
was  not  to  be  received  by  him,  but  by 
his  clients.  Then  comes  this—"  Fifthly, 
that  Mr.  A.  B.  shall  indemnify  Mr.  Gil- 
bert against  all  costs  which  may  be 
claimed  against  him  in  the  said  suit  by 
any  of  the  other  defendants  hereto,  besides 
those  for  whom  Mr.  A.  B.  appealed  as 
solicitor."  Now,  without  any  knowledge 
of  what  has  been  done  under  this  agree- 
ment,—without  informing  the  Court,  by 
affidavit  or  otherwise,  whether  this  agree- 
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ment  has  been  perfomaed  or  not,  and  if 
it  has  not  been  perfonned,  why  it  has  not 
been   performed,    the   party   comes  here, 
and  asks  for  the  payment  by  Mr.  A.  B, 
personally  to  the  solicitor  of  the  plaintiff 
personally,  of  the  costs  in  the  suit.     If 
this  Court  is  to  claim  a  jurisdiction  by 
summary  process  against  solicitors,  on  the 
ground  that  they  are  officers  of  the  court, 
the   Court  at  least    ought    to   have    the 
opportunity  of  judging  of  the  propriety  of 
making  the  order  asked  for,  as  it  would 
between  parties  in  a  regular  proceeding. 
It  could  hardly  be  said  that  there  was  a 
failure  in  one  particular  item,  without  say- 
ing one  syllable  about  the  others,  so  far  as 
they  are  to  be  performed  by  the  plaintiff, 
and  so  £eu:  as  the  concurrence  of  the  defen- 
dants was  necessary  to  enable  the  plaintiff 
to  do  what  he  agreed  to  do.    The  Court 
18  bound  to  know  whether  the  plaintiff 
has  performed  his  part,  or  at  least  that 
it  is  not  his  fitult  that  it  has  not  been  per- 
formed.    If  he  has  offered  to  do  all  that 
he  was  bound  to  do,  then  the  question  of 
jurisdiction  will  arise ;  but  here  there  is  a 
total  absence  of  any  such  information.     It 
is  said,  Why  do  not  the  defendants  raise 
that  question  ?     But  it  is  for  the  plaintiff 
to  shew  that.     There  ate  many  questions 
which  raise  objections  to  the  title  set  forth 
by  the  plaintiff,  and  the  plaintiff  is  bound 
to  put  himself  in  such  a  situation  as  will 
entitle  him  to  get  the  relief  he  prays  for. 
Now,  it  is  left  entirely  to  conjecture  and 
doubt.    It  is  impossible  I  can  taJce  notice— 
I  have  no  judicial  knowledge  ;  or,  suppos- 
ing I  had  actual  knowledge,  which  I  have 
not,  nor  any  information  of  which  I  can 
take  notice — of  what  has  been  done  under 
the  agreement.    What  has  been  done  with 
regard  to  the  injunction  ?     What  has  been 
done  with  regard  to  the  55,000/.  ?     What 
has  been  done  with  regard  to  the  other 
matters  which  are  part  of  the  agreement  ? 
Many  of  these  items  may  be,  for  anything  I 
know,  the  subjects  of  some  future  applica- 
tions.    There  may  be  as  many  applications 
as  there  are  provisions  in  the  instrument ; 
and  the  Court  is  now  asked  to  carry  it  into 
effect  piecemeal.     For  instance,  with  regard 
to  the  55,000Z. ;   if  the  injunction  is  dis- 
solved, and  if  that  sum  has  been  received, 
then  the  1/.  10«.  is  due ;  and  I  may  have 
another  motion  next  week  for  XL  lOf.  on 


every  share  for  aught  I  know.  No  infcnrma- 
tion  has  been  given  to  the  Court  of  what 
has  been  done.  Although  I  do  not  wish 
to  say  anything  further,  it  may  raise  an 
important  question  between  the  parties, 
but  which  does  not  now  come  before  me  in 
a  shape  to  give  effect  to  it.  It  is,  however, 
an  important  consideration,  when  it  does 
come  to  be  considered,  whether  these  gen- 
tlemen have  not,  in  any  respect,  bound 
themselves  personally.  I  do  not  say  that 
they  have  not ;  on  the  contrary,  I  think  it 
is  open  to  a  great  deal  of  azgument  on  both 
sides. 

If,  then,  I  am  to  read  the  contract  in  the 
way  in  which  the  parties  describe  them- 
selves, and  treat  these  words  as  shewing 
the  character  in  which  they  entered  into 
the  undertaking,  it  is  not  personally,  but 
on  behalf  of  others, — the  contract  is  to  pay 
Mr.  Y.  Z.  for  and  on  behalf  of  the  plaintiff. 
If  these  words  are  repeated  in  all  the  pro- 
visions and  the  ordinary  course  adopted,  I 
should  read  that  Mr.  A.  B.  promises  to  pay 
for  and  on  behalf  of  the  defendants.  The 
contract  will  not  be  with  Mr.  Y.  Z.  per- 
sonally ;  who,  in  point  of  fact,  may  be  sup- 
posed to  have  no  interest  in  it,  because  he 
is  entitled  to  his  costs  whoever  has  the 
benefit  of  it.  He  is  to  be  paid  for  and 
on  behalf  of  the  plaintiff;  and  whether  the 
solicitor  receives  die  costs  from  his  employer 
or  as  costs  in  the  cause,  will  raise  matter 
which  will  be  immaterial.  However,  it  is 
quite  sufficient  to  dispose  of  this  motion. 
Upon  the  question  as  to  what  may  be  the 
result  of  this  contract,  when  it  is  properly 
brought  before  the  Court,  to  enable  it  to 
judge  of  the  propriety  of  the  exercise  of  the 
summary  jurisdiction  that  it  may  entertain 
upon  the  principle  that  this  Court  enforces 
the  performance  of  contracts,  I  do  not  enter. 
Tills  is  a  contract  of  various  parts,  entered 
into  between  two  parties;  and  I  can  no  more 
carry  it  into  effect,  as  to  a  particular  limb, 
without  knowing  what  has  taken  place  with 
respect  to  others,  than  I  could  entertain  a 
suit  for  one  provision  of  a  complicated  con« 
tract  without  being  informed  of  the  whole. 

The  result  is,  I  think,  that  the  order 
should  be  discharged,  that  the  Court  may  be 
put  in  possession  of  the  whole  groundis  of 
the  case,  and  give  the  other  party  an  oppor- 
tunity of  shewing  that  the  jurisdiction  should 
not  be  exercised.     I  think  the  order  must 
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be  rescioded,  and  the  motion  before  the 
Vice  Chancellor  should  have  been  refused, 
with  costs. 


K.  Bruce 
March  25 


,  V.C.  \ 
25.        / 


MU8HET  0.  CLIFFB. 


WiU  —  Construction  —  Principal    and 
Surety. 

Af  as  surety  for  his  sons  B.  and  C,  mort" 
gaged  real  estate  to  Af  ,  to  secure  to  M.  the 
payment  o/2,500Z.  due  from  B.  8^  C;  and 
B,  ^  C.gave  A.  a  bond  to  indemnify  him  in 
respect  of  the  mortgage.  A,  by  wiU,  devised 
the  mortgaged estaite  to  B^  and  gave  the  residue 
of  his  estate  to  trustees^  on  trust  to  pay  his 
funeral  and  testamentary  expenses  and  all 
hii  debtSf  and  in  particular  aU  sums  which 
fright  be  charged  upon  the  property  devised 
to  £  i-^Held^  that  the  testator  took  the  debt 
on  himself  and  that  the  2,500/.  was  payable 
out  of  his  estate  so  as  to  exonerate  the  prin* 
eipal  debtors. 

By  an  indenture,  dated  the  18th  of  March 
1846,  David  Mushet  and  Robert  Mushet 
mortgaged  certain  property  belonging  to 
them  to  Messrs.  Bailey  &  Co.  bankers,  to 
secure  the  sum  of  540Z.,  and  such  further 
sums  as  might  be  advanced  to  them  by  the 
bank,  not  exceeding  altogether  2,500/.  By 
an  indenture,  bearing  even  date  therewith, 
David  Mushet  the  testator  in  the  cause,  the 
father  of  David  and  Robert  Mushet,  and  as 
a  surety  for  them,  mortgaged  a  coal  mine 
called  the  Oak  wood  Deep  Mine  Level  to 
the  bank  by  way  of  further  security  for  the 
sums  secured  by  the  last  deed. 

By  a  bond,  bearing'  even  date  with  the 
two  indentures  of  mortgage,  David  and 
Robert  Mushet  became  bound  to  the  testator 
David  Mushet  in  the  sum  of  5,000/.,  con* 
ditioned  to  be  void  on  their  keeping  the 
testator  indemnified  in  respect  of  ^e  mort- 
gage deed  he  had  executed  as  surety  for 
them. 

The  testator  made  his  will,  dated  the  17th 
of  April  1847,  and  thereby  devised  the  mine 
called  Oakwood  Deep  Mine  Level  to  Ro- 
bert; and,  after  certain  other  devises  and 
bequests,  gave  all  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estate  and 
effects  whatsoever  and  wheresoever  to  trus- 


tees upon  trust  to  convert  the  same  into 
money.  The  will  then  contained  the  follow- 
ing declaration  of  trust :  '  *  Upon  trust  to  pay 
and  satisfy  my  funeral  and  testamentary 
expenses,  and  all  my  debts,  and  in  particular 
all  sums  which  may  become  charged  upon 
or  payable  out  of  the  property  hereinbefore 
bequeathed  to  my  said  son  Robert  Mushet, 
under  an  indenture  of  mortgage,  bearing 
date  the  18th  of  March  1846;  and  in  the 
next  place  pay,  satisfy,  and  appropriate  the 
pecuniary  legacies  hereinafter  given ;  and  do 
and  shall  pay  so  much  of  the  said  several 
monies  as  shall  remain,  af^er  answering  the 
purposes  aforesaid,  in  the  manner  following, 
(that  is  to  say)  four  equal  ninth  parts  and 
shares  to  the  said  William  Mushet,  his 
executors,  administrators  and  assigns ;  two 
ninth  parts  to  the  said  David  Mushet,  his 
executors,  administrators  and  assigns ;  and 
the  remaining  three  equal  ninth  shares 
thereof  to  the  said  Robert  Mushet,  his  ex- 
ecutors, administrators  and  assigns." 

The  testator  died  in  June  1847.  At  the 
time  of  his  death  David  and  Robert  Mushet 
were  indebted  to  the  bank  in  the  sum  of 
2,500/.  on  the  above-mentioned  security. 

The  bill  was  filed  by  David  Mushet 
against  the  trustees  and  William  and  Robert 
Mushet  for  the  administration  of  the  testa- 
tor's estate.  The  only  question  in  the  cause 
was,  whether  the  testator  had,  by  his  will, 
expressed  an  intention  that  the  whole  debt 
of  2,500/.,  for  which  he  was  surety,  should 
be  paid  out  of  his  estate,  so  as  to  discharge 
the  principal  debtors. 

Mr.  Wigram  and  Mr.  Heberden,  for  the 
plaintifi^,  contended,  that  he  had  sufficiently 
expressed  such  an  intention. 

Mr,  Russell  and  Mr.  B.  L.  Chapman^ 
contended,  that  the  testator  had  not  ex- 
pressed any  intention  to  discharge  the  prin- 
cipal debtors.  The  intention  of  the  testator, 
to  be  gathered  from  the  will,  was,  that  his 
estate  should  be  dischai^ed  from  all  liabili- 
ties before  any  division  should  take  place 
among  his  residuary  legatees,  and  that,  after 
such  payment,  if  such  were  made,  the  bond 
debt  then  due  from  David  and  Robert  should 
form  part  of  the  residuary  estate. 

Knight  Bruce,  V.C.  said  that  his  im- 
pression was,  that  probably  it  would  be  more 
agreeable  to  the  intention  of  the  testator  to 
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decide  in  favour  of  tbe  plaintiff  than  againtt 
him ;  and  that  he  should  therefore  decide 
that  the  2,500/.  was  a  gift  by  the  testator  to 
his  two  sons. 


K.  Bruce,  V.C.  ^ 
1847. 
May  6, 7,  8.  Lancashire  v.  lam- 

L.C.  CASHIRE. 

1848. 
Feb.  25,  26. 

Will — Construction — Power » 

.  A  testator  devised  and  bequeathed  the 
residue  of  his  estate  to  trustees,  upon  trust, 
to  apply  the  income  for  the  maintenance 
and  education  of  his  nieee  until  she  at^ 
iained  twenty-one  or  married,  and  then 
to  settle  the  whole  or  any  part  for  the 
benefit  of  the  niece  and  her  children ; 
and  in  default  of  children  of  the  niece, 
then  in  trust  for  her  mother  absolutely; 
and  in  trust,  as  to  such  parts  as  should  not 
be  settled,  for  the  nieee  absolutely.  After 
the  death  of  the  niece  unmarried,  the  mother 
obtained  a  conveyance  from  the  trustees  to 
herself  absolutely.  Upon  a  bill  being  fUed 
by  the  heir-at'law  of  the  niece,  it  was  held, 
that  the  trustees  were  not  authorized,  after 
the  death  of  the  niece,  to  exercise  the  power 
of  settliny,  so  as  to  give  the  property  to  the 
mother ;  but  that  the  heir-at-law  of  the  niece 
was  entitled  to  it, 

John  Lancashire,  by  his  will,  dated  in 
March  1816,  bequeathed  8,700/.  to  his 
brother  William  Lancashire,  in  trust  to 
invest  the  same,  and  out  of  the  interest 
thereof  to  pay  100/.  per  annum  to  the  tes- 
tator's wife  Ann  Lancashire,  for  the  main- 
tenance of  her  daughter  Sarah  Lancashire, 
during  the  widowhood  of  his  wife.  But  in 
case  of  her  death  or  marriage,  then  the  100/. 
per  annum  was  to  be  applied  by  the  exe« 
cutor  for  the  maintenance  of  the  testator's 
daughter  until  she  should  attain  twenty-five. 
And  the  testator  then  continued  as  follows : 
— '*  And  I  order  and  direct  that  my  said 
brother  William  Lancashire  shall,  when  my 
said  daughter  shall  attain  her  said  age  of 
twenty-five  years,  or  sooner  if  he  shall  think 
proper,  lay  out  the  said  sum  of  8,700/.,  and 
all  the  interest  that  shall  have  accumulated 
thereon,  in  the  purchase  of  any  freehold 


lands,  tenements,  and  hereditaments  to  be 
situate  in  that  part  of  Great  Britain  called 
England,  and  cause  the  same  to  be  con- 
veyed to  her,  my  said  daughter  and  her 
assigns  for  her  life,  as  tenant  without  im- 
peachment of  waste  ;  with  remainder  to 
trustees  to  preserve  contingent  remainders, 
during  the  life  of  my  said  daughter  ;  with 
remainder  to  the  issue  of  my  said  daughter 
in  tail  general ;  and  in  defavdt  of  such  issue, 
to  my  said  brother  William  Lancashire,  his 
heirs  and  assigns  for  ever."  And  the  tes- 
tator appointed  W.  Lancashire  executor  of 
his  will.  He  died  shortly  afterwards,  and 
W.  Lancashire  duly  proved  his  will.  S. 
Lancashire  was  the  only  child  and  heiress- 
at-law  of  the  testator,  and  was  bom  in 
May  1815. 

W.  Lancashire  made  his  will  in  May 
1830.     After  a  specific  devise  to  his  sister- 
in-law,  Mrs.  A.  Lancashire,  he  devised  uid 
bequeathed  all  his  residuary  real  and  per- 
sonal estate  to  John  Hutchinson  and  A. 
Lancashire,  their  heirs,  &e.,  upon  trust,  to 
apply  the  whole  or  such  part  as  the  trustees 
should  think  proper,  in  the  maintenance 
and  education  of  his  niece,  S.  Lancashire, 
until  she  attained  twenty-one,  or  married 
with  the  consent  of  the  trustees  of  his  will ; 
and  immediately  upon  the  happening  of 
either  of  those  events,  upon  trust,  to  con- 
vey, assign,  and  settle  all  the  trust  estate, 
monies  and  premises,  and  the  accumulations 
thereof  (if  any),  or  such  part  or  parts  of  the 
same  as  they  should  think  proper,  to  the 
use  or  for  the  benefit  of  S.  Lancashire  for 
her  life,  for  her  separate  use ;  and  after  her 
decease,  to  the  use  or  for  the  benefit  of  her 
children  as  she  should  appoint ;  and  in  default 
of  such  appointment,  for  all   the  diildren 
equally  ;  and  in  default  of  children,  then  to 
the  use  or  for  the  benefit  of  A.  Lancashire, 
her  heirs,  executors,   administrators,   and 
assigns  absolutely.     And  as  to  such  part  as 
the  trustees  should  not  think  proper  to 
settle,  with  respect  to  which  he  gave  them 
an  absolute  ^scretion,  the  testator  directed 
it  to  be  conveyed  or  assigned  to  S.  Lan- 
cashire   absolutely.      And  he   then    gave 
directions  as  to  several  powers  and  clauses 
which  were  to  be  introduced  into  the  settle- 
ment. 

W.  Lancashire  made  a  codicil  to  his  will 
a  few  weeks  after,  and  thereby,  after  reciting 
the  gift  to  A.  Lancashire,  he  continued  as 
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follows : — "  Now  I  hereby  revoke  the  be- 
quest  of  such  property  as  given  in  and  by 
my  said  will.  And  whereas,  I  have  given 
the  rents  and  profits  of  certain  real  and 
personal  estates  to  my  said  trustees,  upon 
trust,  to  apply  the  same  for  the  benefit 
of  my  niece,  S.  Lancashire,  until  she  shall 
attain  the  age  oi  twenty-one  years  or  be 
married,  and  then  to  settle  the  said  real 
and  personal  estates  upon  my  said  niece 
in  the  manner  therein  mentioned :— >now 
I  do  hereby  direct,  that  instead  of  my 
said  trustees  applying  the  same  for  the 
benefit  of  my  said  niece  until  twenty-one, 
that  they  shall  pay  and  apply  the  same  in 
the  same  manner  for  her  use  and  benefit 
until  ^e  shall  attain  twenty-five  or  be  mar-* 
lied,  with  the  consent  of  her  mother  and  my 
said  trustees.  And  I  do  hereby  in  all  other 
respects  confirm  my  said  will  so  far  as 
regards  the  interest  hereby  given  to  my  said 
niece  and  her  said  mother,  and  I  do  in  all 
other  respects  confirm  my  said  will,  except 
so  far  as  the  same  is  hereby  altered  or 
varied." 

He  died  in  January  1831  leaving  Sarah 
his  heiress^t-law. 

John  Hutchinson  proved  the  will,  but 
became  desirous  of  relinquishing  the  trusts 
thereof;  and  in  December  1831  Ann  Lan« 
cashire,  in  exereise  of  a  power  given  to  her 
by  the  will,  appointed  her  brother  James 
Osborne  a  trustee  in  the  place  of  Hutchin-i 
son. 

Sarah  Laneashire  attained  twenty-five  in 
1840,  and  died  unmarried  in  1842. 

Some  real  estate  had  been  purchased  with 
monies  which  formed  part  of  the  personal 
estate  of  John  Lancashire,  during  the  life  of 
William;  and  after  his  death,  but  before 
Ssrah  attained  twenty-one,  a  further  part  of 
the  personal  estate  of  William  was  invested 
in  the  purchase  of  real  estates,  which  were 
conveyed  to  Ann  Lancashire  and  Osborne 
upon  the  trusts  of  the  will  of  John  Lan- 
ca^re. 

In  1842  the  plaintiff  claimed  to  be  entitled 
to  ike  8,700L,  or  the  estates  purchased  with 
it,  as  heir-at-law  of  Sarah  Lancashire ;  and 
in  September  1842,  his  solicitors  and  the 
solicitors  of  Ann  Lancashire  entered  into 
negotiations  for  an  amicable  arrangement  of 
the  plaintiff's  daim.  Pending  these  nego- 
tiations, and  in  November  1842,  an  inden- 
tnie  was  executed  between  Ann  Lancashire 


and  James  Osborne  of  the  first  part,  Hut- 
chinson of  the  second  part,  the  ^v.  W. 
Cantrell  and  Joseph  Osborne  of  the  third 
part,  and  Ann  Lancashire  of  the  fourth  part, 
whereby  A.  Lancashire,  James  Osborne,  and 
Hutchinson  conveyed  all  the  real  and  per- 
sonal estate  held  upon  the  trusts  of  the  wills 
of  J.  Lancashire  and  W.  Lancashire  respec- 
tively, except  such  part  thereof  as  had  been 
rightfully  assigned  or  paid  to  Sarah  Lan- 
cashire, to  Cantrell  and  Joseph  Osborne,  to 
the  use  and  for  the  benefit  of  Ann  Lan- 
cashire. Ann  Lancashire  executed  a  bond 
of  indemnity  to  Hutchinson,  to  induce  him 
to  execute  that  conveyance. 

The  plaintiff  claimed  as  heir-at-law  of 
Sarah  Lancashire,  and  through  her  as  heir- 
at-law  of  John  and  William  Lancashire. 
.  The  bill  prayed  that  the  deed  of  Novem- 
ber 1842  might  be  declared  void  as  against 
the  plaintiff,  and  that  certain  specific  estates 
might  be  declared  to  have  been  purchased 
out  of  the  trust  monies  (namely,  the  8,700Z.), 
and  might  be  decreed  to  be  conveyed  to  the 
plaintil^  and  for  an  account  of  the  rents  of 
the  estates,  and  of  the  personal  estate  which 
had  not  been  invested  in  the  purchase  of 
realty. 

Mr.  Wigramsxid  Mr.  E.  Webster^  for  the 
plaintiff,  contended  that  the  object  of  the 
testator  was  to  provide  some  protection  for 
the  niece,  in  case  any  dreumstances  should 
arise  in  which  the  trusteea  might  consider 
it  proper  that  some  settlement  should  be 
made  for  her.  The  deed  of  1842  was  not  a 
settlement  on  the  niece,  but  it  was  a  con- 
veyance of  the  property  to  another  person. 
Hutchinson  wasintrusted  with  a  discretionary 
power ;  but  it  was  clear  he  never  meant  to 
exercise  any  judgment  of  his  own  in  exe- 
cuting the  deed  of  1842,  and  as  the  power 
was  never  executed  Mrs.  Lancashire  could 
have  no  valid  daim. 

Mr,  BacoUf  Mr.  Bazalgettej  and  Mu 
Cantrell^  for  Mrs.  Lancashire,  contended  that 
she  was  as  much  an  object  of  the  testator's 
bounty  as  his  niece ;  that  unless  the  niece 
had  children,  there  was  an  ultimate  trust  for 
the  benefit  of  Mrs.  Lancashire.  On  the 
death  of  the  niece  without  issue,  Mrs.  Lan- 
cashire became  entitled  to  the  enjoyment  of 
the  property,  and  the  deed  of  1842  would 
not  injure  her  claim,  although  she  had  a 
good  title  independently  of  it.  If  the  will 
did  not  create  a  tnist  for  Mrs.  Lancashire, 
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but  merely  a  power,  still  the  ponvvr  had  been 
executed  in  her  favour,  and  she  would  have 
a  good  title  under  the  deed  of  1842. 

Sir  F.  Simpkinson  and  Mr.  Follettf  for 
Mr.  Hutchinson. 

The  following  authorities  were  cited : — 
Boyle  V.  the  Bishop  of  Peterborough,  1 
Ves.  jun.  299  ;  s.  c.  3  Bro.  C.C.  248. 
Hockley  v.  Mawbey,  1  Ves.  jun.  143. 
Wainwright  v.  Waterman,  Ibid.  311. 
Doe  d.  Annandale  v.  Brazier,  5  B.  & 

Aid.  64. 
Harrison  t.  Foreman,  5  Ves.  207> 
Skey  V.  Barnes,  3  Mer.  335. 
Mostyn  v.  Champneys,   1  Bing.  N.C. 
341 ;  8.  c.  4  Law  J.  Rep.  (n.s.)  C.P. 
55. 
Alleyn  v.  Belchier,  1  Eden,  132. 
Cunynyhame\»Thurlow,  1  Russ.  &Myl. 

436,  n. 
Keates  v.  Burton,  14  Ves.  434. 
Woodcock  T.  Renneck,  I  Phil.  72  ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  110. 
Bray  v.  Bree,  2  CI.  &  Fin.  453. 
Houstoun  y.  Houstoun,  4  Sim.  611;  8.e, 

1  Law  J.  Rep.  (n.s.)  Chanc.  50. 
Piper  V.  Piper,  3  Myl.  &  K.  159. 

Knight  Bruce,  V.C. — In  this  case  it 
has  been  contended  for  the  defendants,  or 
some  of  them,  that,  according  to  the  true 
construction  of  the  will  and  codicil  in 
question,  an  interest  in  remainder  in  the 
disputed  property  was  given  to  the  defen- 
dant Mrs.  Lancashire;  that  in  order  to 
defeat  or  displace  the  interest  so  given,  an 
intention  to  exclude  her  or  to  make  no 
settlement  was  necessary  to  be  expressed  by 
the  trustees ;  that  mere  silence,  mere  inaction 
upon  the  trustees'  part  was  to  operate  in 
favour  of  the  daughter's  issue,  and  the 
mother  against  the  daughter;  and  that  since 
an  intention  to  exclude  the  issue  or  the 
mother  or  to  make  no  settlement  has  never 
been  expressed  by  the  trustees,  or  any  trus- 
tee, under  the  will,  the  person  whom  Miss 
Lancashire  left  her  heir  ex  parte  paternd 
has  and  had  no  title  whether  the  settlement 
of  1842  was  valid  or  invalid.  This,  how- 
ever, is  not  according  to  my  opinion  of  the 
case :  upon  what  I  consider  the  true  inter- 
pretation of  the  will  and  codicil,  in  the  ab- 
sence of  any  intention  to  make  a  settlement 
in  a  case  of  mere  neutrality  on  the  trustees' 
part,  the  title  of  Miss  Lancashire  to  the 


inheritance  {is  against  her  issue  and  as  against 
Mrs.  Lancashire  must  be  considered  as  sub- 
sisting. I  do  not  say,  nor  is  it  necessary  I 
should  say,  whether  I  should  have  thought 
so,  if  the  clause  beginning  '*  And  as  to  such 
part  or  parts  of  the  said  trust  estates,"  con- 
taining the  words  "  absolute  discretion,"  and 
ending  with  the  words  "assigns  absolutely," 
had  been  omitted  from  the  wQl,  or  differently 
worded.  If  therefore  an  intention  to  make 
a  settlement  has  never  been  effectually  ex- 
pressed, I  think  that  the  property  in  dispute 
must  be  considered  as  at  present  belonging 
in  equity  to  the  person,  if  any,  whom  Miss 
Lancashire  left  her  heir  ex  parte  paternd, 
supposing  that  person  to  be  now  living; 
though,  whether  this  would  have  been  my 
opinion  if  Miss  Lancashire  had  not  been  the 
heiress  of  the  testator  at  his  death,  it  is  un- 
necessary to  say,  for  she  was  so. 

The  question  then  is,  whether  the  settle- 
ment  of  1842  made  in  favour  of  Mrs. 
Lancashire,  in  the  circumstances  in  which 
it  was  made,  is  sustainable.  For  the  pur- 
pose of  this  question,  though  I  do  not 
decide,  I  assume  that  the  will  and  codicil 
were  valid  against  the  heir,  and  that  a  state 
of  circumstances  might  have  existed  in 
which  after  the  death  of  Miss  Lancashire 
above  the  age  of  twenty-five  and  without 
having  married,  a  settlement  not  previously 
determined  on  might  have  been  well  made 
by  the  trustees  in  fiEivour  of  her  mother; 
though  this  latter  point,  under  the  will  and 
codicil  before  me,  I  must,  notwithstanding 
Boyle  V.  the  Bishop  of  Peterborough  and 
the  casesthat  have  followed  it, — ^authorities 
that  I  do  not  in  the  least  question, — ^be  per- 
mitted at  least  very  much  to  doubt.  But 
as  I  have  said,  I  assume  it  in  the  defen- 
dant's favour.  It  has,  however,  been  con- 
ceded, and  I  think  correctly,  that  Mr. 
Hutchinson  did  not  originally  renounce  or 
disclaim,  and  that  he  accepted  the  office  of 
trustee  under  the  will.  After  his  accept- 
ance, he  desired  in  the  year  1831  (within  a 
year,  I  think,  after  the  testator's  death) 
to  relinquish  and  retire  from  it,  and  Mr. 
Osborne,  the  brother  of  Mrs.  Lancashire, 
was  appointed  to  succeed  him  in  December 
in  that  year,  but  the  appointment  was 
ineffectual  and  invalid.  It  was  not  in  con- 
formity with  the  power  contained  in  the 
will :  Mr.  Osborne,  therefore,  was  not  well 
authorized  to  act  in  that  capacity;    but 


HILARY  TERM,  1848. 


273 


neither,  I  apprehend,  was  Mrs.  Lancashire 
authorized  to  act  as  trustee  alone.  Whether 
she  might  have  done  so,  if  Mr.  Hutchinson 
had  renounced  and  disckimed  without  ac- 
cepting the  trusteeship  after  the  testator's 
death,  it  is  unnecessary  to  determine.  After 
Miss  Lancashire's  death,  she  having  died 
in  July  1842  unmarried  and  intestate,  hut 
having  between  the  end  of  the  year  1831 
and  the  end  of  the  year  1840  attained  her 
majority,  and  the  power  of  settling  having 
remained  during  her  life  unexercised,  Mrs. 
Lancashire  and  Mr.  Osborne  appeared  to 
have  formed   the  wish  of  excluding  Miss 
Lancashire's  heir  by  exercising  the  power 
in  Mrs.  Lancashire's  favour,  and  to  have  con- 
sidered that  with,  but  not  without,  Mr.  Hut^ 
chinson's  concurrence,  this  could  be  done. 
Accordingly,  a  settlement,  dated  the  1st  of 
November  1842,  was  prepared  in  that  month 
by  Mrs.  Lancashire  and  Mr.  Osborne,  which 
was  afterwards  upon  and  not  before  the 
6th  of  December  in  the  same  year,  executed 
by  Mr.  Hutchinson,  who  received  a  bond 
from  Mrs.   Lancashire  and  her  solicitor, 
dated  that  day,  being  a  bond  of  indemnity 
against  Mr.  Hutchinson's  acts  in  respect  of 
the  estate  of  William  Lancashire,  including 
in  so  many  words  the  act  of  executing 
the  settlement  in  Mrs.  Lancashire's  favour. 
Whether  in  the  absence  of  all  un£iimess 
and  of  all  circumstances  of  a  suspicious 
nature,   Mr.   Hutchinson  could,   after  his 
retirement  and  the  ineffectual  appointment 
of  a  successor,  have  returned  effectually 
after  the  lapse  of  so  many  years  to  the 
trusteeship,  for  any  purpose,  I, doubt   at 
least,  but  need  not  decide.     I  find  it,  how- 
ever, impossible  to  say,  that  the  giving  the 
property  in  question  to  Mrs.  Lancashire, 
effected  after  her  daughter's  death,  under 
the  form  and  designation  of  a  settlement 
authorized  by  the  will  of  W.  Lancashire,  can 
receive  or  derive  force  or  validity  from  the 
concurrence  in  it  of  Mr.  Hutchinson,  cir- 
cumstanced as  that  concurrence  was,  one  of 
the  accompanying  circumstances  being  the 
bond  of  indemnity  from  Mrs.  Lancashire 
and  her  solicitor.     I  think  that  it  was  not 
such  a  transaction  as  the  testator  can  be 
thought  to  have  intended  to  sanction.     I 
think  that  it  was  not  a  fair  transaction,  and 
that  it  must  fall  to  the  ground :  a  conclusion, 
in   my  opinion,   entirely  consistent    with 
every  authority  cited  during  the  argument. 
New  Sbbirs,  XVII.— Chang. 


If  therefore  Miss  Lancashire,  who  died  in- 
testate, left  an  heir  ex  parte  paterndf  that 
heir  or  some  person  claiming  under  him, 
or  in  his  right,  must,  I  conceive,  be  entitled 
beneficially  to  the  property  in  question  to 
the  exclusion  of  Mrs.  Lancashire  under 
W.  Lancashire's  will;  and  I  think  it  clearly 
established  by  the  evidence  that  Miss  Lan- 
cashire left  an  heir  ex  parte  patemd.  The 
plaintiff,  who  was  living  when  Miss  Lan- 
cashire died,  asserts  that  she  lefl  him  her 
heir  ex  parte  patemd.  If  she  did,  the  suit, 
as  I  have  said,  appears  to  me  well  founded ; 
but  did  she  do  so  in  fact  ?  Now,  as  to  this 
point,  neither  of  the  defendants  professes  or 
alleges  that  any  other  person  than  the  plain- 
tiff is  or  was  the  heir.  They  put  him  on 
proof  of  his  title  without  asserting  or  sug- 
gesting any  other  heir.  That  the  plaintiff 
is  clearly  shewn  to  be  related  to  Miss  Lan- 
cashire ex  parte  patemd,  and  so  related  to 
her  that  it  was  without  considerable,  or 
without  any  improbability  possible  for  him 
to  be  her  heir  ex  parte  patemd  at  her  death, 
cannot  upon  the  evidence  be  denied  or 
reasonably  questioned. 

This,  however,  is  not  all.  It  is,  I  appre- 
hend, proved  in  detail,  that  Miss  Lancashire 
was  through  her  father  the  granddaughter 
and  heiress,  and  sole  surviving  issue,  of  W. 
Lancashire  the  elder;  that  he,  W.  Lan- 
cashire the  elder,  had  a  lawful  brother  of 
the  whole  blood,  named  John,  who  died 
before  Miss  Lancashire's  birth,  and  had  a 
lawful  son  named  Thomas,  who  also  died 
before  Miss  Lancashire's  birth,  and  had  two 
lawful  sons,  and  that  of  those  two  sons  one 
died  before  Miss  Lancashire's  birth,  an 
infant,  without  having  married,  and  that 
the  other  is  the  plaintiff. 

It  is  said,  that  the  non-existence  of  any 
person  who,  if  existing,  would  stand  or 
could  have  stood  as  heir  on  the  pedigree 
before  the  plaintiff  is  not  proved.  But  if 
this  were  so,  as  according  to  the  impression, 
however,  that  the  evidence  makes  on  me, 
it  is  not,  still  it  would  be  and  is  true  that 
the  existence  of  any  such  person  is  neither 
shewn  nor  suggested.  I  am  of  opinion, 
that  upon  the  evidence  before  the  Court  in 
a  case  such  as  this,  to  send  the  question  of 
heirship  to  a  jury  would  be  equivalent  to  a 
declaration,  that  the  Court  of  Chancery  as 
a  court  of  equity  is  incompetent  to  decide 
a  disputed  question  of  pedigree  however 
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simple.  It  is  not  incompetent  to  do  so ; 
and  1  consider  myself  bound  to  say  that 
the  plaintiff's  relationship  to  Miss  Lan- 
cashire, the  fact  that  he  became  upon  her 
death  the  heir  of  herself,  of  her  father, 
and  of  the  testator  her  paternal  uncle,  and 
his  consequent  title  to  the  property  in  dis- 
pute, are  sufficiently  and  satisfactorily  esta- 
blished for  every  purpose,  at  least,  in  the 
present  suit.  The  claims,  if  any,  of  persons 
not  bound  by  the  proceedings  in  this  cause 
may  hereafter  be  asserted  against  him.  His 
costs  of  the  suit  to  this  time  must,  I  conceive, 
be  paid  by  Mrs.  Xancashire  and  Mr.  Os- 
borne, including  the  costs  of  the  genealogical 
evidence.  Considering  all  that  took  place 
before  the  suit,  I  think  that  Mrs.  Lan- 
cashire and  Mr.  Osborne  might  and  ought 
to  have  been  satisfied  as  to  the  pedigree 
without  a  suit,  and  ought  not  to  have 
resisted  the  plaintiff's  claim.  All  future 
costs  must  be  reserved. 

I  think  that  it  is  not  necessary  to  make 
Mr.  Hutchinson  liable  to  any  part  of  the 
plaintiff's  costs,  and  that  the  two  new  trus- 
tees appointed  by  the  settlement  should,  as 
well  as  Mr.  Hutchinson,  neither  pay  nor 
receive  costs  to  this  time.  I  must  declare 
the  invalidity  of  the  settlement.  The  details 
of  the  decree  in  other  respects  cannot  possi- 
bly be  of  much  complexity. 

Mrs.  Lancashire  appealed  from  that  deci- 
sion. 

Mr.  Bethell,  Mr.  L.  Wigram,  and  Mr, 
E.  Webster  appeared  for  the  plaintiff. 

Mr.  Baconf  Mr,  Rolt,  and  Mr.  Bazal- 
gette^  for  Mrs.  Lancashire  ;  and 

Sir  F.  Simpkinson  and  Mr,  Follett,  for 
Mr.  Hutchinson. 

The  Lord  Chancellor  said  he  con- 
curred with  the  Vice  Chancellor  Knight 
Bruce  in  the  decision  at  which  he  had 
arrived  in  this  case.  It  had  been  contended 
that  the  will  created  a  trust  for  Mrs.  Ann 
Lancashire,  independently  of  the  power. 
But  to  establish  that  proposition,  it  must  be 
shewn  that  the  will  imposed  a  duty  upon 
the  donee  of  the  power ;  whereas,  in  this 
case,  the  will  left  it  entirely  to  the  option 
and  discretion  of  the  trustees  whether  any- 
thing should  be  settled,  and  so  much  as 
should  not  be  settled  was  given  to  Sarah 
absolutely.  That  gift,  taken  by  itself,  was 
a  gift  to  Sarah,  the  niece ;  but  she  was  not 


to  take  in  all  events,  because  a  power  was 
given  to  the  trustees,  by  which  her  estate 
might  be  interfered  with.  But,  in  consider- 
ing the  question  whether  that  power  was  a 
trust,  or  merely  a  power,  it  was  necessary 
to  see  what  was  the  interest  of  the  parties 
under  the  will  taken  by  itself.     Where  pro- 
perty was  subject  to  a  power,  but  in  default 
of  any  exercise  of  the  power  the  property 
was  given  to  somebody  else,  that  party  to 
whom  it  was  so  given  over  would  un- 
doubtedly take,  subject,  however,  to  have 
it  taken  away  from  him  by  those  to  whom 
the  power  was  given.     In  this  case«  if  the 
discretion  was  not  exercised,  and  nothing 
intervened  on  the  part  of  the  trustees,  the 
words  of  the  will  were  positive  and  impera- 
tive, and  Sarah  was  to  take  absolutely.    If 
no  exercise  were  made  of  the  power,  how 
could  the  party  come  to  the  court,  and  say, 
"  Decree  the  property  to  me,  on  the  terms 
of  the  will"  ?  The  heirs  of  Sarah  might  say 
so :  but  the  others  claimed  exclusively  under 
the  exercise  of  the  power ;  and  where  could 
they  find  any  gift  to  them  on  the  &ce  of  the 
will  ?     They  could  not  find  any  gift,  except 
in  that  which  was  to  grow^  not  out  of  the 
will,  but  out  of  the  power  to  be  exercised 
by  other  persons.     There  was  nothing  on 
the  face  of  this  wiU  to  give  Mrs.  A.  Lanca- 
shire any  estate  except  through  the  inter- 
vention of  the  power.   The  next  point  was, 
had  this  power  been  exercised  ?     His  Lord- 
ship had  looked  over  the  cases,  in  which 
there  was  a  great  variety  of  circumstances. 
But  it  was,  of  course,  altogether  competent 
for  the  person  who  created  the  power  to 
say  when  and  under  what  circumstances  it 
should  be  exercised.  In  this  will  the  testator 
had  clearly  introduced  the  power,  not  for  the 
benefitof  other  persons,  but  for  the  protection 
of  his  niece.     He  foresaw  that  there  might  be 
circumstances  which  would  make  it  desirable 
not  to  let  her  have  thei  disposal  of  the  pro- 
perty, not  to  give  her  the  command  of  it. 
He  said,  in  effect,  '*  I  give  this  to  my  niece, 
if  you  do  not  interpose  ;  but  you  may  inter- 
pose as  to  all  the  property,  or  as  to  part  of 
it,  if  you  please ;  you  may  settle  it,  giving 
her  an  estate  for  life,  with  remainder  to  her 
children,  and  if  she  should  not  have  children, 
then  give  it  to  her  mother."     That  was 
optional,  and  in  the  discretion  of  the  trus- 
tees ;  but  the  power  was  to  be  exercised  for 
the  benefit  and  protection  of  the  niece.    It 
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was  true  that  the  niece  could  not  say  to  the 
trustees,  "  Hand  me  over  this  property," 
because  she  might  have  married  at  any 
time,  and  whenever  she  married  the  trustees 
might  exercise  the  power.  But  if  she  lived 
a  great  number  of  years  without  any  exe- 
cution of  the  power  by  the  trustees,  the 
intention  of  the  testator  would  be  defeated 
if  she  were  prevented  from  disposing  of  it 
as  she  pleased  by  her  will.  If  the  testator 
^had  given  the  trustees  a  power  to  settle  the 
property  when  she  attained  twenty-five,  but 
had  not  referred  to  the  time  of  her  marriage, 
and  the  trustees  had  allowed  many  years  to 
elapse  without  making  a  settlement,  the 
Court  would  not  have  allowed  them  then 
to  refuse  to  convey  the  property  to  her 
absolutely.  The  testator  intended  that  when 
she  came  to  that  period  of  life  at  which  she 
was  capable  of  enjoying  the  property,  then 
the  trustees  should  exercise  their  discretion. 
There  was  also  another  time  referred  to, 
namely,  her  marriage,  when  she  was  to 
have  the  property,  subject  to  their  inter- 
position for  her  benefit.  That  this  was 
clearly  the  intention  of  the  testator  appeared 
from  the  nature  of  the  provision  and  the 
terms  of  the  will,  in  which  the  attaining  of 
twenty-five  and  the  marriage  of  the  niece 
were  the  only  two  periods  at  which  the 
trustees  were  to  exercise  their  discretion. 
But  independently  of  some  execution  of  the 
power,  there  was  no  trust  or  interest  in 
Mrs.  Lancashire ;  and  the  trustees  not  hav- 
ing thought  proper  to  exercise  the  power 
during  the  life  of  Sarah,  could  not  do  so 
after  her  death. 

Then  came  the  question  whether,  if  the 
power  survived,  and  the  trustees  were  enabled 
to  take  from  the  heirs  of»Sarah  that  which  the 
testator  gave  to  Sarah,  the  power  had  been 
exercised.  The  power  was  clearly  given  to 
the  trustees  or  to  those  who  might  be  substi- 
tuted. Two  trustees  were  named,  and  there 
was  a  provision  that,  on  the  death  or  re- 
signation of  one  of  them,  a  new  trustee 
should  he  appointed.  The  power  was  vested 
in  those  who  were  trustees  at  the  time ;  at 
all  events  it  was  not  in  one  only.  Hutchin- 
son, one  of  the  trustees,  proved  the  will ; 
but,  in  1831,  he  was  desirous  of  not  acting 
in  the  trusts ;  and,  by  deed,  he  retired  from 
the  trust,  and  Mr.  Osborne  was  substituted : 
it  is  not  attempted  to  be  argued  that 
Osborne  was  duly  appointed.     From  that 


time,  until  1842,  there  was  no  appearance 
of  Hutchinson  having  interfered;  he  relied 
on  what  had  taken  place ;  he  had  withdrawn 
from  the  trust,  and  was  no  longer  concerned 
in  the  testator's  property.  After  that  time 
how  could  he  stand  in  the  situation  in  which 
those  parties  were  intended  to  stand  who 
should  execute  the  power  ?  He  was  not  a 
trustee — ^he  declined  to  be  so.  The  parties 
whom  the  testator  meant  to  execute  the 
power  were  the  trustees  who  would  thus 
execute  the  duty  of  carrying  the  will  into 
efiect  It  was,  therefore,  quite  clear  that 
Mrs.  Lancashire  could  not  execute  tlie 
power,  because  the  number  of  the  trustees 
was  not  full ;  and  that  Hutchinson,  having 
retired  from  the  trusts,  was  no  longer  com- 
petent to  execute  it. 

There  was  also  another  point :  all  the 
provisions  of  the  will  and  all  the  objects  of 
the  testator  respecting  Sarah  failed  by  her 
death  without  children.  What  was  called 
a  settlement  therefore  could  no  longer  be 
made.  Mrs.  Lancashire,  however, — who,  if  a 
settlement  had  been  made,  would  have  been 
entitled  to  an  ultimate  limitation  in  her 
favour,  if  there  were  no  children  of  Sarah, 
now  claiming  the  property  upon  that  ground, 
she  being  the  party  as  was  contended  en- 
titled beneficially — attempted  to  avail  her- 
self of  the  power.  A  deed  was  executed  to 
which  she  was  a  party,  and  in  which  Mr. 
Osborne  joined,  he  having  clearly  no  power 
at  all  to  interfere ;  by  which  deed  the  pro- 
perty was  given  to  Mrs.  Lancashire  herself, 
she  being  thus  the  party  making  the  appoint- 
ment and  also  the  party  to  take  under  it. 
If  that  was  the  meaning  of  the  will,  it  was 
not  wrong  for  her :  but  with  regard  to  Hut- 
chinson, he  had  under  the  will  a  discretion 
to  exercise ;  but  he  continued  up  to  the  last 
moment  when  these  transactions  took  place, 
in  the  same  state  of  mind  as  when  he  exe- 
cuted the  deed  of  1831.  He  refused  to  act 
in  the  trusts  or  to  return  to  the  responsibility, 
and  he  declined  to  do  anything  as  trustee 
unless  he  was  indemnified  ;  but  upon  being 
indemnified,  he  was  willing  to  execute  any 
deed  which  they  thought  proper  to  place 
before  him.  Such  a  transaction  could  not 
be  treated  as  any  exercise  of  the  discretion 
with  which  the  testator  had  intrusted  him, 
nor  would  it  in  any  way  affect  the  rights 
of  any  parties  in  the  property  in  question. 
With  regard   to   the  costs,   his   Lordship 
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thought  the  decision  of'the  Vice  Chancellor 
was  also  right.  Before  the  deed  of  1842 
was  executed,  there  was  really  no  question 
at  all  upon  the  will  itself.  A  very  expen- 
sive machinery  was  resorted  to  for  the  pur- 
pose of  creating  a  title  in  favour  of  Mrs. 
Lancashire.  That  attempt  had  altogether 
failed ;  hut  her  case  was  founded  upon  it, 
and  as  she  had  heen  unsuccessful,  there  was 
no  reason  for  throwing  the  costs  of  the  suit 
upon  the  testator's  estate.  His  Lordship 
therefore  thought  that  the  Vice  Chancellor's 
decree  was  right  in  all  its  parts ;  and  that 
the  appeal  must  he  dismissed,  with  costs. 


L.C. 

1846. 

July  22 ; 

Dec.  5. 

1848. 
Feb.  12. 


In  re  webb. 


Lunatic — Carriage  of  Commission — Com" 
mittee. 

Where  two  petitions  were  presented  for  a 
commission  to  inquire  into  the  state  of  mind 
of  an  alleged  lunatic,  one  by  the  infant 
tenant  in  tail  in  remainder  expectant  upon 
the  decease  of  the  alleged  lunatic,  and  the 
other  by  his  natural  daughter,  who  was 
named  in  his  will  as  his  residuary  legatee, 
the  Court  gave  the  carriage  of  the  commission 
to  the  infant  tenant  in  tail. 

The  Court,  however,  directed  that  the 
Master  should  not  appoint  a  committee  until 
the  further  order  of  the  Court,  and  after* 
wards  gave  the  daughter  liberty  to  carry  in 
proposals  for  the  appointment  of  a  committee 
of  the  estate  as  well  as  of  the  person  of  the 
lunatic. 

The  mother  of  the  infant  tenant  in  tail 
was  appointed  committee  of  the  estate  in  pre^ 
ference  to  the  London  banker  of  the  lunatic, 
who  was  proposed  by  the  lunatic^s  daughter, 
and  who  had  been  preferred  by  the  Master 
in  Lunacy. 

The  lunatic  in  this  case  was  living  at 
Paris.  He  was  unmarried,  hut  had  a  natural 
daughter,  who  resided  with  him,  and  to  whom 
he  had  bequeathed  the  residue  of  his  per- 
sonal estate  by  a  will  which  was  made  while 
he  was  of  sound  mind.  He  was  tenant  for 
life  of  large  estates  in  England,  subject  to 


considerable  mortgage  debts,  with  remainder 
to  an  infant  son  of  his  natural  brother,  as 
tenant  in  tail.  On  behalf  of  the  infant  tenant 
in  tail  a  petition  had  been  presented,  praying 
for  a  commission  for  inquiry  into  the  state 
of  mind  of  Mr.  Webb ;  and  a  similar  pe- 
tition was  afterwards  presented  by  his  natural 
daughter:  and  a  question  was  now  sub- 
mitted to  the  Court  whether  the  lunatic's 
daughter  or  the  mother  of  the  infant  tenant 
in  tail,  who  acted  as  his  next  friend,  should  • 
have  the  carriage  of  the  commission. 

Mr.  RomiUy  and  Mr.  Busk  appeared  in 
support  of  the  first  petition ;   and 

Mr,  James  Parker  and  Mr.  fValfard,  in 
support  of  the  second. 

The  Lord  Chancellor  thought  that  the 
first  petitioner  was  the  most  proper  party 
to  have  the  carriage  of  the  petition ;  but 
his  Lordship  directed  that  the  Master  in 
Lunacy  should  not  proceed  to  appoint  a 
committee  until  the  further  order  of  this 
Court,  although  the  10th  Order  in  Lunacy 
of  October  1842(1),  would  otherwise  autho- 
rise him  to  do  so. 

Dec.  5, 1 846.— Mr.  Webb  had  been  found 
lunatic,  and  another  petition  was  now  pre- 
sented on  behalf  of  the  infimt  tenant  in  tail, 
for  a  reference  to  the  Master  in  Lunacy  to 
appoint  a  committee;  which  was  ordered 
accordingly.  But  upon  the  petition  of  the 
daughter,  as  the  party  interested  in  the 
lunatic's  personal  estate,  his  Lordship  gave 
her  permission  to  carry  in  proposals  for  the 
appointment  of  a  committee  of  the  eatate 
as  well  as  the  person  of  the  lunatic. 

Feb.  12,  1848.— The  committee  of  the 
person  who  was  approved  by  the  Master 
was  the  person  who  had  been  proposed  by 
the  daughter;  and  she  had  also  proposed 
Sir  S.  Scott,  the  London  banker  of  the 
lunatic,  as  the  committee  of  the  estate,  and 
on  behalf  of  the  infant  tenant  in  tail  bis 
mother  proposed  herself  as  committee  of 
the  estate.  The  Master  had  approved  of 
the  nominee  of  the  daughter  in  preference  ' 
to  the  mother  of  the  tenant  in  tail. 

Two  petitions  were  now  presented  to  the 
Court,  one  by  the  daughter,  for  the  con- 


(1)  Ord.  Can.   229  ;    12  Law   J.   Rep.  (n.s.) 
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firmation  of  the  report,  and  the  other  on 
behalf  of  the  tenant  in  tail,  objecting  to  the 
appointment  of  Sir  S.  Scott  as  committee. 

Mr,  Romlkff  Mr.  Busk,  Mr.  James  Par- 
ker, and  Mr.  Walford  appeared  for  the 
different  parties. 

The  Lord  Chancellor. — The  natural 
daughter  has  nothing  to  do  with  the  real 
estate  at  all.     She  is  interested  in  getting 
all  she  can  out  of  it,  to  increase  the  personal 
estate ;   there  is,  therefore,  a  clear  balance 
of  interest,  so  far  as  she  is  concerned,  to 
neglect  the  real  estate.     On  the  other  hand, 
if  the  friends  of  the  infant  have  the  manacre* 
nient  of  the  real  estate,  there  is  a  temptation 
to  get  too  much  out  of  it  or  to  spend  too 
ranch  on  it.     The  answer  to  both  these 
objections  is,  that  the  estate  is  under  the 
management  of  the  Court ;  and  the  Court 
will  require  the  parties  to  make  out  a  case 
for  spending  anything  on  the  estate.     The 
question  is,  what  is  best  for  the  lunatic  ? 
He  is  now  sixty  years  of  age,  and,  there- 
fore, there  is  little  probability  of  his  reco- 
very.   The  Court  is  not  rery  desirous  of 
interfering  with  the  views  and  feelings  of 
parties;  but  it  must  always  be  reluctant 
to  hand  over  the  management  of  the  estate 
to  a  person  who  has  no  interest  in  it,  except 
to  prevent  money  being  spent  on  it.    From 
the  position  and  occupation  of  the  gentleman 
who  has  been  approved  by  the  Master  as 
committee  of  the  estate,  he  is  not  likely  to 
interfere  much  in  the  management  of  it 
personally ;  but  with  regard  to  the  appoint- 
ment of  Uie  in&nt's  mother,  it  is  said  that  it 
ought  to  be  a  disqualification  that  the  party 
is  interested  in  remainder.     I  cannot  make 
Dp  my  mind  to  that  proposition.     All  the 
Court   looks   to  is  the  protection   of  the 
lunatic   and   his  estate;    and,  considering 
the  position  of  the  party  whom  the  Master 
has  approved,  and  that  he  is  not  in  a  situ- 
ation  which  makes  him  peculiarly  fitting 
for  such  an  ofiSce,  and  is  not  likely  to  give 
bis  personal  attention  to  it,  I  think  the 
mother  of  the  other  party  by  far  the  most 
proper  person. 

The  daughter  ought,  however,  to  be 
served  with  notice  of  the  proceedings  in  the 
Master's  office,  but  she  is  not  entitled  to 
take  in  any  proposals. 


In  re  eyre. 


Solicitor  —  Bill  of  Costs — Taxation — 
Order  of  Course  or  Special  Order — Special 
Agreement — Statute  6^7  Vict,  c,  73. 

Previously  to  a  solicitor  proceeding  to 
solicit  an  act  of  parliament  on  behalf  of  the 
plaintiffs,  a  deed  was  executed  by  them,  by 
which  it  was  agreed  that  the  solicitor  should 
be  paid  at  the  rate  of  three  guineas  per  day 
during  his  employment.  The  solicitor  hav- 
ing brought  his  action  against  the  plaintiffs 
to  recover  the  amount  of  his  bill,  the  latter 
obtained  the  common  order  directing  the 
taxation  of  the  biU,  omitting  all  mention  of 
or  reference  to  the  special  agreement: — 
Held,  that  that  was  the  correct  course,  and 
that  it  was  unnecessary  to  obtain  a  special 
order  or  notice. 

The  statute  6  4*  7  Fict.  c.  73.  has  a  retro- 
spective  operation,  not  only  on  bills  for  busi- 
ness which  was  taxable  before  that  act,  but 
also  on  bills  for  business  which  was,  by  that 
act,  first  made  taxable. 

Whether  the  validity  of  a  special  agree- 
ment,  which  applies  to  the  whole  of  a  bill  of 
costs,  can  be  decided  on  petition,  or  whether 
the  filing  of  a  bill  is  necessary — quaere. 

The  decision  of  the  Master  of  the  Rolls 
in  this  case  is  reported  ante,  p.  62. 

Mr.  Eyre  had  been  employed  in  soliciting 
an  act  of  parliament,  and  before  he  entered 
upon  the  business  an  agreement  was  exe- 
cuted between  him  and  the  petitioners, 
dated  in  October  1841,  by  which  the  peti- 
tioners undertook  to  pay  him  three  guineas 
a  day  during  the  time  of  his  employment,  in 
addition  to  the  ordinary  charges  which,  as 
an  attorney,  he  would  be  entitled  to  make. 

After  the  conclusion  of  the  business,  Mr. 
Eyre  delivered  a  bill  of  costs,  and  afterwards 
commenced  an  action  to  recover  the  amount. 

The  petitioners  then  presented  a  petition 
at  the  Rolls,  in  which  the  special  agreement 
between  the  parties  was  not  stated,  and 
obtained  an  ex  parte  order  for  the  taxation 
of  Mr.  Eyre's  bill.  Mr.  Eyre  applied  to 
the  Master  of  the  Rolls  to  discharge  the 
order  for  irregularity,  but  the  motion  was 
refused,  with  costs,  and  he  now  renewed 
the  application  before  the  Lord  Chancellor, 
by  way  of  appeal. 
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Mr,  Roll  and  Mr.  Sheffield^  in  support 
of  the  motion,  contended,  that  the  business 
for  which  this  bill  was  brought  was  not 
taxable  before  the  passing  of  the  6  &  7  Vict. 
c.  73,  and  therefore  the  Court  was  not 
authorized  under  the  act  to  make  the  order, 
which  had  been  obtained  at  the  Rolls.  That 
the  order  was  also  exceptionable  on  two 
other  grounds;  first,  because  the  petition 
upon  which  it  was  obtained  took  no  notice 
of  the  agreement  which  the  parties  had 
entered  into ;  and  secondly,  because  the 
application  was  ex  parte. 

Mr.  Turner  and  Mr,  F.  Bayley^  contrsi* 

In  addition  to  the  cases  cited  at  the  Rolls, 
the  following  were  referred  to : — 

In  re  Lees,  5  Beav.  410;  s.  c.  13  Law 

J.  Rep.  (n.8.)  Chanc.  151. 
Alexander  v.  Anderdon,  6  Beav.  405. 
Morris  v.  Mellin,  6  B.  &  C.  450;  s.  c. 

5  Law  J.  Rep.  K.B.  211. 
Cooper  V.  Lewis,  2  Phil.  178;  s.  c.  16 

Law  J.  Rep.  (n.s.)  Chanc.  265. 
In  re  Ward,  5  Beav*  401 ;  s.  c.  13  Law 

J.  Rep.  (n.s.)  Chanc.  155. 
In  re  Gaitskell,  14  Law  J.  Rep.  (n.s.) 

Chanc.  450. 
In  re  Simons,  14  Law  J.  Rep.  (n.s.) 

Q.B.  41. 
Bush  V.  Sayer,  2  Dowl.  &  L.  602;  s.c. 

14  Law  J.  Rep.  (n.s.)  C.P.  35. 
Wilkin  V.  Nainby,  8  Beav.  465 ;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Chanc.  402. 
In  re  Wilton,  13  Law  J.  Rep.  (n.s.) 

Q.B.  17. 
^ffifu  v.  Hey,  I  Dowl.  &  L.  661 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Q.B.  28. 
Ex  parte  Martin,  4  Dowl.  18. 
Mr,  Rolt  replied. 

The  Lord  Chancellor  said  that  the  act  of 
the  6  &  7  Vict.  c.  73.  had  a  retrospective 
effect  not  only  with  regard  to  such  bills  as 
were  taxable  before,  but  also  with  regard  to 
bills  for  business  in  respect  of  which  the 
act  for  the  first  time  gave  the  Court  jurisdic- 
tion to  order  taxation— /n  re  Lees,  He 
also  agreed  with  the  Master  of  the  Rolls  in 
thinking  that  it  was  not  necessary  that  the 
special  agreement  which  had  been  entered 
into  in  this  case  should  be  set  out  in  the 
petition.  It  was  an  immaterial  matter,  and 
therefore  the  petitioners  were  not  obliged 
to  mention  it  in  their  petition. . 


The  question,  whether  the  taxing  Master 
had  jurisdiction  to  consider  the  vididity  of 
the  special  agreement  was  not  now  before 
the  Court.  Lord  Tenterden  had  decided  in 
favour  of  the  Master's  jurisdiction  in  Drax 
V.  Seroope{\\  If  an  agreement  was  en- 
tered into,  which  applied  to  the  whole  of 
the  bill,  it  had  been  decided  by  the  Matter 
of  the  Rolls  that  the  validity  of  the  agree- 
ment must  be  adjudicated  upon  before  the 
taxation  of  the  bill  was  proceeded  with; 
but  whether  that  could  be  inquired  into 
upon  petition,  or  whether  a  bill  was  neces- 
sary, he  (the  Lord  Chancellor)  expressed 
no  opinion. 

His  Lordship  thought  the  order  of  the 
Master  of  the  Rolls  was  right,  and  the 
motion  must  be  refused,  with  costs. 


V.C. 

March  24 


.} 


CARTER  V.  BARNARD. 


Costs,  Taxation  of — Fees  to  a  Second 
Queen^s  Counsel. 

Upon  taxation  of  costs  the  taximg  Master 
disallowed  the  fees  paid  upon  the  hearing 
to  a  second  Queen's  counsel  who  had  drawn 
all  the  pleadings,  but  had  subsequently  been 
called  within  the  bar  :'-^Held,  that  under 
the  circumstances  of  this  case,  the  Master 
had  decided  wrongly  in  disallowing  the  said 
fees. 

In  this  case  a  decree  had  been  made  for 
the  plaintiff,  and  the  defendants  were  ordered 
to  pay  the  plaintiff  the  costs  of  the  suit. 
The  matter  was  refei^d  to  the  taxing 
Master,  who  refused  to  allow  the  fees  paid 
by  the  plaintiff's  solicitor  to  a  second 
Queen's  counsel  upon  the  hearing.  The 
second  Queen's  counsel,  who  had  been 
retained,  had  originally  drawn  all  the  plead- 
ings in  the  suit,  and  had  been  called  within 
the  bar  previously  to  the  case  coming  before 
the  Court. 

A  petition  was  now  presented  on  behalf 
of  the  plaintiff,  praying  that  the  taxing 
Master  might  be  ordered  to  review  his 
report ;  and  it  was  submitted,  that  under  the 
circumstances  of  the  case  it  was  necessary 
for  the  protection  of  the  plaintiff's  interest 
that  the  second   Queen's  counsel  should 

(1)  2  B.  &  Ad.  581 ;  8.  0.  9  I.aw  J.  Rep.  K.B. 
291. 
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have  been  employed,  and  that  the  Master 
ought  consequently  to  have  allowed  the  fees 
pud. 

Mr.  Bethell  SindMr,  Heathfield  appeared 
for  the  plaintiff. 

Mr.  J.  Parker,  contra,  cited  Downing 
College  eaie(])  and  fVoitell  v.  Leslie  {2), 
and  contended  that  the  rule  was  that  only 
one  Queen's  counsel  should  be  retained, 
unless  under  very  peculiar  circumstances, 
and  that  the  circumstances  of  this  case  did 
not  justify  a  departure  from  that  rule. 

The  Vice  Chancellor. — I  think  the 
taxing  Master  has  come  to  a  wrong  deci-> 
sion.  The  general  rule  has  been,  ever  since 
I  have  known  the  profession,  that  where 
a  junior  counsel  has  been  engaged  to  draw 
the  pleadings,  and  has  subsequently  been 
made  a  Queen's  counsel,  such  counsel 
shoald  hold  a  brief  on  the  hearing.  My 
opinion  is,  that  in  the  present  case  this 
course  was  particularly  requisite.  It  is 
impossible  to  read  the  pleadings  without 
seeing  that  very  great  nicety  of  thought  has 
been  exercised  on  both  sides  in  adapting 
the  circumstances,  and  I  remember  very 
well  that  it  was  one  of  the  most  intricate 
cases  I  ever  decided.  Under  these  circum- 
stances, I  consider  the  plaintiff's  solicitor 
has  acted  wisely  in  giving  a  brief  to  the 
second  Queen's  counsel.  The  petition 
must,  therefore,  be  allowed. 


GILLESPIE  V,  BARNEWALL. 


L.C.     \ 
March  8.  j 

Debtor  and  Creditor — Joint  Liability  ^~ 
Club'^Debt'-^  Agreement — Injunction, 

A  banking  company  advanced  a  sum  of 
money  to  a  club,  and  afterwards  brought  an 
action  against  M,  one  of  the  members,  for 
the  whole  debt.  He  made  an  arrangement 
fnth  the  bank  for  stopping  the  action,  ac* 
cording  to  the  terms  whereof  he  gave  to  the 
hank  Mceurity  for  th^r  debt,  and  they  under" 
took  to  bring  other  actions  against  other 
members  of  the  club,  who  were  to  be  named 
hy  him.  The  bank,  by  the  direction  of  M, 
commenced  an  action  against  another  mem- 
her  of  the  club  f  G,  who  entered  into  communis 

(1)  3MyLficCr.474. 

(2)  14  Sim.  48*,  8.  c  13  Law  J.  Rep.  (n.s.) 
ChaacS68. 


cation  with  MJ's  solicitor,  and  paid  to  him  a 
sum  of  money,  which  was  applied  in  part 
satisfaction  of  the  debt  due  to  the  bank,  and 
if  such  payment  had  not  been  made,  the 
bank,  who  were  pressing  for  payment,  would 
have  entered  up  judgment  against  M: — 
Heldy  that  after  the  contribution  by  G,  he 
ought  not  to  be  proceeded  against  for  the 
benefit  ofM,  and  that  the  bank  had,  by  their 
arrangememt  with  M,  become  affected  by  the 
equities  which  existed  between  him  and  G, 
and  that  G,  was  entitled  to  an  if^unction  to 
restrain  the  bank  from  proceeding  with  their 
action  against  him. 

In  December  1841,  a  club  was  formed, 
called  '*  The  Colonial  Society,"  of  which 
the  plaintiff  Mr.  Gillespie  and  Lord  Mount- 
cashell  were  both  of  them  members. 

In  June  1842,  the  committee  of  manage- 
ment of  the  club  borrowed  a  sum  of  4,000/. 
from  the  Commercial  Bank  of  London. 
The  club  opened  an  account  with  the  bank, 
and  that  sum  was  placed  to  their  credit. 
The  loan  not  having  been  repaid,  the  Com- 
mercial Bank  commenced  an  action  at  law, 
in  the  year  1844,  against  Lord  Mount- 
cashell,  who  was  not  only  a  member  of  the 
club,  but  also  one  of  the  committee  of 
management,  for  the  whole  sum  of  4,000/. 
and  interest. 

The  cause  was  set  down  for  trial  at  the 
Sittings  after  Trinity  term,  1 845 ;  but  before 
it  came  on,  the  record  was  withdrawn,  in 
consequence  of  an  arrangement  between  the 
bank  and  Lord  Mountcashell.  In  pursu- 
ance of  that  arrangement  an  order  was 
obtained  by  consent  that  the  bank  might, 
upon  default  of  payment,  sign  judgment 
for  5,000/.,  and  an  agreement  was  entered 
into  between  Lord  Mountcashell  and  four 
trustees  on  behalf  of  the  bank,  dated  the  6th 
of  October  1845,  which  recited  the  loan  of 
4,000/.,  and  the  action  against  his  lordship, 
and  the  arrangement  not  to  proceed  with  it, 
and  by  which  it  was  agreed  that,  for  the 
purpose  of  ^enabling  Lord  Mountcashell  to 
obtain  contributions  from  other  parties  who 
were  liable  equally  with  himself  to  the  pay- 
ment of  the  debt  due  to  the  bank,  the  bank 
should  bring  actions  against  such  other 
members  of  the  club  as  Lord  Mountcashell 
should  select,  but  with  certain  power  for  the 
bank  to  reject  the  names  proposed  by  Lord 
Mountcashell :  and  certain  restrictions  were 
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introdaced  as  to  the  number  of  actions 
which  his  Lordship  might  require  them  to 
bring.  It  was  then  agreed  that  certain 
small  sums  should  be  paid  out  of  a  sum  of 
1,460/.  5«.  standing  to  the  credit  of  the  club 
in  their  account  with  the  bank. 

Lord  Mountcashell  shortly  afterwards 
gave  a  bond  to  the  bank  to  secure  the  pay* 
ment  of  the  4,0002.,  and  also  a  warrant  of 
attorney  to  confess  judgment  against  him 
upon  it,  in  any  of  the  courts  of  record  in 
Ireland. 

On  the  1 1th  of  December  1845  the  bank, 
at  the  request  of  Lord  Mountcashell,  com- 
menced an  action  against  the  plaintiff  for 
the  sura  of  4,000/. 

Some  communication  then  took  place 
between  the  plaintiff  and  Lord  Mount- 
cashell's  attorney  (Mr.  Westmacott),  who 
represented  that  it  was  necessary  to  raise  a 
sum  of  700/.  to  pay  off  some  of  the  other  debts 
of  the  club,  and  proposed  that  the  plaintiff 
and  other  members  of  the  club,  who  were 
friends  of  the  plaintiff,  should  make  up  the 
700/.,  and  that  then  both  parties  should  co- 
operate to  raise  sufficient  funds  to  discharge 
all  the  debts  of  the  club,  and  compel  contri- 
bution from  all  the  members.  The  plaintiff 
subscribed  100/.,  and  obtained  100/.  from 
three  other  members  of  the  club  respec- 
tively; and  paid  the  400/.  to  Westmacott; 
who  also  obtained  other  subscriptions,  which 
made  up  the  whole  amount  of  700/.  The 
plaintiff  then  requested  Westmacott  to  ar- 
range with  the  solicitors  of  the  bank  to 
delay  the  action  against  the  plaintiff,  which 
Westmacott  stated  that  he  should  be  able 
to  do,  provided  he  could  pay  to  the  bank  a 
sum  of  1,000/.;  and  that  he  should  be  able 
to  raise  half  that  sum,  provided  the  plaintiff 
and  his  friends,  who  were  also  members  of 
the  club,  would  raise  a  similar  sum  of  500/. 

On  the  3rd  of  July  1846  the  plaintiff 
received  the  following  letter  from  Mr. 
Westmacott: — "Unless  I  receive  the  con- 
tribution of  500/.  by  Tuesday  next  to  add 
to  what  I  am  prepared  to  pay«  it  will  be 
impossible  to  make  any  arrangement  with 
the  bank.  I  trust  that  even  if  you  tempo- 
rarily advance  the  sum  yourself,  you  will 
not  disappoint  me." 

The  plaintiff  undertook  to  pay  250/.  to 
Westmacott,  and  on  the  13th  of  July  1846, 
the  plaintiff's  cheque  for  that  amount  was 
forwarded  to  Mr.  Westmacott  accordingly. 


On  the  8th  of  July,  Westmacott  paid  to 
the  bank  a  sum  of  1,000/. 

Some  negotiation  had  previously  taken 
place  between  the  bank  and  Westmaeott, 
and  the  bank  had  agreed  that  if  1,000/.  was 
paid  to  them  by  the  8th  of  July,  they  would 
not  sign  final  judgment  against  the  Earl 
under  the  warrant  of  attorney.  But  they 
had  also  infoimed  him  that  if  such  pa3rment 
was  not  duly  made,  they  could  not  grant 
any  further  delay. 

The  plaintiff  contended,  by  his  bill,  that 
if  he  had  not  agreed  to  contribute  the  sum 
of  250/.  towards  the  1,000/.,  the  bank  would 
have  signed  judgment  against  the  Earl,  and 
then  their  right  of  action  against  the  plain- 
tiff would  have  been  lost.  No  information 
was  given  to  the  plaintiff  respecting  the 
arrangement  between  his  Lordship  and  the 
bank. 

The  plaintiff  also  insisted  that  the  1,460/. 
standing  to  the  credit  of  the  club,  and  also 
the  1,000/.  which  had  been  paid  to  them  as 
before  mentioned,  ought  to  be  deducted 
from  their  debt  of  4,000/. ;  but  that  as  the 
account  was  standing  in  the  books  of  the  com- 
pany in  the  names  of  three  trustees  for  the 
club,  the  plaintiff  could  not  plead  the  balance 
as  a  set-off  in  the  action ;  and  that  if  the 
plaintiff  was  still  liable  to  the  bank,  he  was 
entitled  to  have  the  benefit  of  any  security 
which  the  bank  held  from  Lord  Mount- 
cashell. 

The  bill  was  filed  against  the  public 
officer  of  the  bank,  in  whose  name  the  action 
was  brought.  Lord  Mountcashell  and  the 
three  trustees  of  the  club :  and  it  prayed  an 
injunction  to  restrain  the  bank  from  pro- 
ceeding with  their  action  at  law,  or  from 
bringing  any  other  action  against  the  plain- 
tiff on  account  of  the  debt  of  4,000/.,  or  that 
the  plaintiff  might  have  the  benefit  of  the 
two  sums  of  1,460/.  and  1,000/.,  by  way  of 
set-off,  and  also  the  benefit  of  the  securities 
given  to  the  bank  by  Lord  Mountcashell. 

An  application  was  made  to  the  Vice 
Chancellor  for  an  inj miction,  in  November 
1847,  which  his  Honour  granted:  and  a 
motion  was  now  made  by  the  bank  that 
that  injunction  should  be  dissolved. 

Mr,  James  Parker  and  Mr,  Bagshawe, 
in  support  of  the  motion,  contended,  that 
the  bank  had  a  right  of  action  against  Mr. 
Gillespie  for  the  whole  of  their  debt ;  that 
any   contributions  paid  by  him   to  Lord 
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MouDtcaabell  did  not  interfere  with  the 
claim  of  the  bank;  bat  that  they  ought  to 
be  allowed  to  prosecute  their  claim;  and 
the  plaintiff  might  require  contribution  from 
other  members  of  the  club. 

Mr,  Bethell  and  Mr.  Lloyd,  contra, 
insisted  that  the  debt  due  to  the  bank  was 
secured  by  an  arrangement  between  them 
and  Lord  Mountcashell :  consequently,  any 
action  brought  by  them  was,  in  fact,  for  his 
Lordship's  benefit,  and  not  for  themselves. 
Lord  Mountcashell  was  pressed  by  the 
bank  for  the  payment  of  1,000^.,  part  of 
the  debt;  Gillespie  negotiated  with  the 
solicitor  who  was  acting  for  Lord  Mount- 
cashell, and  ultimately  agreed  to  pay,  and 
did  actually  pay,  part  of  that  1,000/.,  and 
bis  Lordship  had  the  benefit  of  that  pay-* 
ment.  There  was  therefore  an  equity 
created  between  those  two  parties :  and  as 
the  bank  were  acting  under  the  direction  of 
his  Lordship,  they  were  affected  by  the 
equities  which  existed  in  favour  of  Gil- 
lespie. 

Mr,  Parker  replied. 

The  Lord  Chancellor.— When  the  case 
was  opened,  I  was  at  a  loss  to  find  on  what 
ground  the  injunction  was  granted.  Accord- 
ing to  the  opening,  I  saw  nothing  on  the 
part  of  the  bank  which  had  interfered  with 
their  right.  They  were  entitled  to  sue  all  or 
any  of  the  members  of  the  Colonial  Society 
until  the  whole  debt  was  paid.  But  when  the 
&ct8  are  fully  stated,  it  appears  to  me  the 
plainest  case  of  equity  that  can  be  conceived : 
Lord  Mountcashell  is  one  party  liable ;  the 
plaintiff  is  another  party  liable;  and  this 
action  is  brought  against  Gillespie.  The 
bank  proceeded  first  against  Lorid  Mount- 
cashell, and  then  entered  into  an  arrangement 
with  him  that  they  would  take  a  security 
from  him,  and  on  certain  terms  abstain  from 
proceeding  to  compel  payment  from  him ; 
and,  among  other  arrangements,  the  bank 
were  to  undertake  to  bring  actions  against 
other  parties  liable — against  any  of  the 
parties  whom  he  might  name — ^merely  reserv- 
ing to  the  company  power  not  to  follow  his 
directions  implicitly,  as  to  the  parties  who 
were  to  be  sued;  but  they  were  to  be  se- 
lected by  Lord  Mountcashell.  The  bank, 
when  they  put  themselves  into  the  hands  of 
Lord  Mountcashell,  did  not  do  so  to  deprive 
themselves    of    their  legal  rights  against 
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other  parties ;  but  they  have  put  themselves 
in  such  a  position  that  they  are  affected  by 
the  equities  between  Lord  Mountcashell  and 
other  parties,  as  to  suits  of  Lord  Mount- 
cashell's   dictation.      Pending  this,   Lord 
Mountcashell,  by  his  agent,  goes  to  Gil- 
lespie, and  what  passed  between  them  we 
do  not  know ;  but  we  do  know,  firom  Mr. 
Westmacott's  letter  of  the  Srd  of  July,  that 
he  pressed  Gillespie  to  advance  250^.  for. 
the  purpose  of  making  payment  to  the  bank. 
It  is  not  stated  that  he  communicated  to 
Gillespie    the  effect  of   the  arrangement 
between  Lord  Mountcashell  and  the  bank. 
The  letter  is  silent  as  to  that.  But  the  nature 
of  the  transaction  shews  that  the  only  motive 
for  Gillespie  to  part  with  the  250L  was  to 
relieve  himself  from  some  liability ;  not  to  de- 
fend the  action,  but  to  hand  the  money  over 
to  another  party  liable,  who  was  prosecuted 
in  another  action.     But  the  bill  states,  that 
the  plaintiff  ''believing  that  by  payment 
of  the  said  sum  of  250/.,  an  arrangement 
in  regard  to  the  said  action  would,  in  con- 
sideration thereof,  be  made  with  the  said 
bank,"  he  was  induced  to  part  with  the 
250/.     There  were  two  actions;  but  they 
were  for  the  same  demand;    and  if  the 
demand  of  the  bank  was  satisfied  in  one 
action,   there  was  an  end  of   the  other. 
Grillespie,  therefore,  knew  that  the  necessity 
for  raising  the  1,000/.  could  only  arise  out 
of  the  action  against  Lord  Mountcashell. 
Why  should  that  be  necessary  except  from 
some  arrangement  between  Lord  Mount- 
cashell and  the  company  ?   The  fact  of  that 
sum  being  required  as  part  of  the  1,000/., 
and  the  1,000/.  being  required,  what  is  the 
result  between  Lord  Mountcashell  and  the 
bank  ?     He  goes  to  Gillespie  and  obtains 
250/.  from  him  for  the  purpose  of  some 
advantage  to  Gillespie,  from  the  application 
of  the  fund  in  satisfying  the  demand  or 
arranging  the  action,  and  then  having  got 
the  money,  he  urges  the  bank  to  proceed 
with  their  claim  against  Gillespie.    He  first 
goes  to  him,  and  gets  a  sum  of  money ;  and 
then  urges  the  bank  to  exercise  their  legal 
right  to  recover  a  further  sum .   Any  conduct 
more  contrary  to  equity  could  hardly  be 
supposed.     If  Gillespie  had  been  informed 
of  the  circumstances.   Lord   Mountcashell 
would  have  been  free  from  blame,  and  Gil- 
lespie would  have  done  a  very  foolish  action 
in  parting  with  the  250/.,  from  which  he 
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could  not  derive  any  benefit;  but  after 
\t-hich  he  was  still  to  be  exposed  to  a  much 
larger  demand.  It  is  impossible  to  come 
to  any  other  conclusion  than  that  this  sum 
was  laid  out  for  the  purpose  of  protecting 
Gillespie  from  the  demands  of  the  bank. 
Then  how  are  the  bank  operated  upon? 
They  have  unnecessarily  put  themselves  in 
the  hands  of  Lord  Mountcashell,  and  have 
agreed  to  sue  only  those  whom  he  names ; 
and  he  has  most  unfortunately  for  them, 
selected  the  individual  most  entitled  to 
protection.  It  is  not  upon  the  principle 
that  any  dealing  of  one  party  as  a  principal 
is  to  operate  in  relief  of  another  party  that 
the  Court  now  interferes ;  or  that  any  deal- 
ings which  the  bank  might  have  thought 
proper  to  adopt  as  against  Lord  Mount- 
cashell would  have  relieved  the  other  party 
from  the  liability.  Therefore,  as  to  any 
stranger  who  had  had  no  connexion  with 
the  arrangement  between  Lord  Mount- 
cashell and  the  bank,  that  arrangement 
would  not  have  operated  to  the  relief  of  the 
stranger.  But  this  is  the  case  of  a  party 
having  been  mixed  up  with  the  arrange- 
ment, and  being  induced  to  assist  in  the 
arrangement  with  the  bank,  the  object  of 
which  was  obtained,  and  then,  after  paying 
250/.,  being  called  upon  to  pay  more. 

I  consider,  therefore,  that  the  arrange- 
ment between  the  bank  and  Lord  Mount- 
cashell subjects  the  bank  to  the  equities 
which  existed  between  Lord  Mountcashell 
and  Gillespie;  and  those  equities,  for  the 
purpose  of  the  injunction,  raise  a  very 
strong  case  to  support  the  order  of  the  Vice 
Chancellor. 

Motion  refused,  with  costs. 


STOCKEN  9.  OAWSON. 
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Partnership — Lien  in  favour  of  deceased 
Partner,  in  preference  to  other  Creditors. 

A  trader,  by  his  will,  appointed  his 
partner  and  other  parties  executors,  and 
authorized  his  partner  to  purchase  his  share 
of  the  trade,  premises,  and  stock ;  and  if  he 
declined  to  do  so,  the  trade  was  to  be  carried 


on  for  the  benefit  of  the  testator* s  wife  and 
family.  A  valuation  was  made,  and  the  sur* 
viving  partner  took  possession  of  the  whole 
partnership  property  under  circumstances 
which  induced  the  Court  to  set  aside  the  sale 
as  invalid.  The  surviving  partner,  and 
subsequently  his  son  and  legatee,  carried  on 
the  business  for  several  years,  and  the  son 
ultimately  became  bankrupt.  The  partner^ 
ship  property  was  then  soldy  and  the  proceeds 
paid  into  court : — Held,  that  the  represen- 
tatives of  the  deceased  partner  were  entitled 
to  one  moiety  of  the  fund  in  court,  and  also 
to  a  lien  on  the  other  moiety  for  sums  which 
were  found  by  the  Master  to  be  due  to  them 
from  the  estate  of  WiUiam ;  and  that  their 
claim  ought  to  be  satisfied  in  preference  to 
the  debts  of  the  creditors  of  the  bankrupt, 
the  ease  not  being  affected  by  the  question, 
whether  any  of  the  partnership  stock  was  or 
was  not  in  the  order  or  disposition  of  the 
bankrupt. 

The  original  bill  in  this  case  was  filed 
in  1827  by  James  Julius  Stocken  against 
Benjamin  Dawson,  Oliver  Thomas  Joseph 
Stocken,  James  King,  and  Peter  Mattam 
and  Maria  his  wife. 

John  Stocken,  the  father  of  the  plaintiff, 
was  engaged  in  carrying  on  the  business  of 
a  brewer,  in  partnership  with  his  brother 
William  Stocken,  but  no  deed  or  articles 
of  partnership  had  been  executed  between 
them.  John  Stocken  made  his  will  in  July 
1818,  and  after  reciting  that  he  was  jointly 
with  his  brother  seised  and  possessed  of 
certain  lands  and  tenements,  comprising  the 
brewery,  and  then  occupied  by  him  and  his 
brother,  he  devised  his  undivided  moiety 
to  William  Stocken,  Thomas  Carlton,  and 
Benjamin  Dawson,  on  trust  for  the  benefit 
of  his  son,  the  plaintiff,  and  his  daughter 
Maria  (afterwards  the  wife  of  Peter  Mat- 
tam), during  their  minorities,  and  as  soon 
as  the  youngest  attained  twenty-one,  then 
he  gave  and  devised  his  moiety  to  them,  in 
equal  shares.  And  he  directed  that  witJiin 
a  reasonable  time  after  his  death,  his  share 
in  the  brewery,  as  carried  on  jointly  with 
his  brother  William,  and  the  good  will,  and 
all  the  stock,  &c.  employed  therein,  should 
be  valued  and  ascertained,  and  offered  to 
his  brother  William  on  fair  and  reasonable 
terms,  and  if  his  brother  purchased  it,  then 
the  monies  arising  therefh>m,  and  also  from 
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the  joint  debts  due  to  the  partnership,  were 
to  be  taken  as  part  of  the  residue  of  his 
personal  estate.  But  if  William  declined 
to  purchase  it,  he  directed  that  it  should  be 
continued  and  carried  on  for  the  benefit  of 
his  wife  and  family.  . 

The  testator  died  in  May  1820,  and  a  few 
weeks  afterwards  a  valuation  was  made  of 
the  brewery  and  other  effects,  which  Wil- 
liam Stocken  was  authorized  by  the  will  to 
purchase,  if  he  thought  proper.  The  valua- 
tion was,  however,  held  by  the  Court  to 
have  been  made  in  a  manner  which  rendered 
it  altogether  immaterial.  William  Stocken 
carried  on  the  business  as  the  only  person 
interested  in  it,  from  that  time  up  to  his 
death,  which  happened  in  February  1824. 
He  had  previously  made  a  will,  by  which 
he  bequeathed  the  brewery  to  his  son,  the 
defendant  Oliver  Stocken,  and  he  had 
appointed  him  and  two  other  persons 
executors  of  his  will.  Oliver  Stocken  con* 
tinued  to  carry  on  the  business  after  his 
father's  death. 

In  1827  this  bill  was  filed  on  behalf  of 
John  Stocken*s  son,  who  was  still  an  infant. 
The  object  of  the  suit  was  to  have  the  sale 
to  William  Stocken  treated  as  invalid,  and 
to  have  an  account  of  all  the  dealings  and 
transactions  connected  with  the  brewery 
from  the  death  of  John  Stocken.  The 
plaintiff,  J.  J.  Stocken,  had  since  become 
the  personal  representative  of  John  Stocken. 

The  cause  was  heard  in  1 830,  before  the 
Master  of  the  Rolls,  whose  decision  was 
appealed  from,  and  the  appeal  heard  by  the 
Lords  Commissioners  in  1835.  By  the 
decree  as  varied  on  appeal,  the  purchase  by 
William  Stocken  was  in  effect  declared  to 
be  invalid,  and  accounts  were  directed  to  be 
taken,  in  accordance  with  the  prayer  of  the 
bill. 

The  brewery  was  sold  in  pursuance  of 
the  decree,  and  Oliver  Stocken  purchased  it 
in  July  1838;  but  before  he  had  paid  the 
purchase-money  he  became  bankrupt,  and  his 
assignees  were  brought  before  the  Court  by 
supplemental  bill.  The  property  was  after- 
wards, namely,  in  1840,  resold,  and  the 
proceeds  had  been  paid  into  court.  The 
Master  had  made  a  report  in  1 843,  to  which 
the  assignees  had  taken  numerous  excep- 
tions; and  the  cause  came  on  to  be  heard, 
upon  these  exceptions  and  for  further  direc- 
tions, before  the  Master  of  the   Rolls   in 


May  1843  (1),  when  some  of  the  exceptions 
were  allowed,  and  the  case  was  referred 
again  to  the  Master. 

He  had  made  a  second  report,  in  Decem- 
ber 1844,  to  which  the  assignees  had  filed 
exceptions,  and  the  cause  came  before  the 
Master  of  the  Rolls  in  November  1845, 
upon  those  exceptions  and  for  further  di* 
rections.  The  decision  of  the  Master  of 
the  Rolls  will  be  found  reported  in  9  Beav* 
939. 

It  appeared  from  the  Master's  report  that 
the  trade  had  been  carried  on  at  a  consider- 
able profit.  All  the  debts  which  were  due 
from  the  partnership  at  the  death  of  William 
had  been  paid,  but  there  were  debts  still 
remaining  unpaid  which  had  been  contract- 
ed  in  the  business  between  the  death  of 
William  and  the  bankruptcy  of  Oliver 
Stocken.  On  the  other  hand,  considerable 
profits  had  been  made  during  the  same 
space  of  time,  and  were  due  to  the  estate  of 
John  Stocken ;  but  the  assignees  contended 
that  the  plaintiff  ought  not  to  be  allowed  to 
receive  any  part  of  the  fund  in  court  until 
the  whole  of  the  trade  debts  were  paid  ;  the 
plaintiff,  on  the  other  hand,  insisting  that 
John's  estate  was  entitled  to  one  moiety  of 
the  fund  in  court,  and  also  to  a  lien  on  the 
other  moiety  for  the  money  due  from  Wil- 
liam to  John,  and  that  the  default  of  Oliver 
Stocken  in  not  paying  the  trade  debts  did 
not  give  the  creditors  any  right  to  resort  to 
that  fund  to  the  prejudice  of  the  plaintiff's 
claim.  The  assignees  also  contended,  that 
all  the  capital,  stock,  &c.  which  were  em- 
ployed in  the  business  at  the  time  of  the 
bankruptcy  of  Oliver,  were  in  his  order  and 
disposition,  and,  therefore,  passed  to  his 
assignees. 

The  Master  of  the  Rolls  had  decided  on 
both  these  points  in  favour  of  the  plaintifi*. 

The  assignees  appealed  from  that  decision 
of  the  Master  of  the  Rolls,  and  also  from 
several  of  the  previous  orders. 

Mr.  Beihelh  Mr,  RoU,  and  Mr.  Whit- 
bread  appeared  for  the  appellants. 

Mr.  Kindersley  and  Mr.  A.  Gordon 
appeared  for  the  plaintiff,  in  support  of 
the  decree. 

Feb.  8,  1848. — The  Lord  Chancellor. 
—The  rights  of  the  parties  are  regulated  by 
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the  decree  of  1830,  as  varied  upon  appeal 
in  1835 ;  all  subsequent  proceedings  must 
be  referred  to  these  decrees  as  the  law  be- 
tween these  parties.     The  decree  of  1 830 
directed  accounts  of  the  personal  estate  of 
John  Stocken,  received  by  his  executors,  and 
afterwards  declared  that  William  Stocken  was 
not  entitled  to  be  considered  as  a  purchaser 
of  John  Stocken's  interest  in  the  brewery, 
and  directed  accounts  of  the  profits  of  the 
brewery,  received  in  the  lifetime  of  William 
Stocken,  to  be  answered  out  of  his  estate,  or 
by  his  representatives  personally.   The  only 
alteration  made  in  this  decree,  upon  the  ap- 
peal by  the  order  of  1835,  was  to  confine  the 
amount  to  be  accounted  for  to  one  moiety  of 
the  profits  which  might  be  found  due.  On  the 
12th  of  July  1838,  an  order  was  made  for  the 
sale  of  the  brewery  plant,  stock,  and  debts, 
and  in  the  event  of  Oliver  Stocken  becoming 
the  purchaser  he  was  to  pay  one-half  the 
amount  into  court,  and  that  the  premises 
were  to  remain  subject  to  a  lien  for  the 
other  moiety.     Oliver  Stocken  undertook 
to  carry  on  the  business  till  March,  and  he 
was  to  be  liable  for  the  profits  if  he  became 
purchaser  until  the  purchase-money  was 
paid  into  court,  as  provided  for.     Oliver 
Stocken  entered  into  an  agreement  to  pur- 
chase the  brewery,  but  before  the  purchase- 
money  was  paid  he  became  bankrupt,  and 
a  supplemental  bill  having  been  filed  against 
his  assignees,  the  present  appellants,  they 
refused  and  declined  to  pay  the  purchase- 
money,  inasmuch  as  they  were  advised  that 
they  were  not,  as  such  assignees,  bound  to 
complete,  and  would  not  be  warranted  in 
completing  such  contract.     In  this  supple- 
mental suit  a  decree  was  made,  dated  the 
5th  of  July  1840,  which  ordered  that  the 
account  before  directed  should  be  carried 
on,  and  the  Master  was  directed  to  inquire 
of  what   the  property   employed    in    the 
brewery  consisted  at  Uie  time  of  the  bank- 
ruptcy of  Oliver  Stocken,  and  what  debts 
were  at  the  time  due  to  or  from  such  busi- 
ness, and  what  part  of  such  property  had 
come  to  the  hands  of  the  assignees  of  Oliver 
Stocken,  and  what  had  become  of  the  pro- 
perty, and  whether  any  part  of  the  property 
ordered  to  be  sold  by  the  order  of  the  18th 
of  February  1840  had  been  added  to  the 
brewery   since  the   order  of  the    12th  of 
July  1838;  which  accounts  and  inquiries 
were  to  be  without  prejudice  to  the  rights 


of  any  of  the  parties,  or  to  any  question  in 
the  cause.     This  decree  appears  to  me  to 
be  free  from  all  objection.     The  assignees 
of  an  accounting  party  who  became  bank- 
rupt hold  the  property,  subject  to  all  the 
equities  it  was  liable  Xo  in  his  hands,  and 
the  party  to  whom  he  was  accountable  is 
entitled  to  enforce  any  lien  he  may  have 
against  any  property  in  the  hands  of  his 
assignee,  and  to  prove  for  what  is  merely  a 
debt.     What  the  decree  directs  is  merely 
founded  upon  this  right,  but  it  adjudicates 
nothing,   but  merely  directs  inquiries  to 
which  the  plaintiff  was,  I  think,  entitled,  and 
which  the  defendants,  the  now  appellants, 
never  objected  to  throughout  the  subsequent 
proceedings.     But  the  petition  of  appeal 
was  in  November  1846   amended  for  the 
purpose  of  including  in  it  this  decree  of  the 
5th  of  July  1840.     I  am  of  opinion  that 
there  is  no  ground  of  objection  to  this  order, 
and  that  so  much  of  the  petition  of  appeal 
must  be  dismissed,  with  costs. 

His  Lordship,  after  disposing  of  several 
other  exceptions,  continued-— The  sixth,  se- 
venth, eleventh,  and  twelfth  raise  the  ques- 
tion whether  William  and  Oliver  were  en- 
titled to  an  allowance  for  management  of 
the  business,  as  against  the  estate  of  John, 
a  question  which  in  some  cases  of  this  kind 
has  been  attended  with  much  difficulty. 
But  the  circumstances  of  those  cases  will 
be  found  very  different  from  the  present. 
In  Brown  v.  De  Tasiet  (2)  the  decree  was 
to  take  an  account,  not  of  the  profits  of  the 
trade,  but  of  the  profits  made  by  the  use  of 
the  plaintiff's  money,  which  raised  a  quesp 
tion  of  great  nicety,  namely,  to  what  the 
profits  of  any  particular  trade  are  to  be 
referred;  how  much  to  capital,  and  how 
much  to  skill.  But  the  decree  in  this  case 
is  to  take  on  account  of  the  profits  of  the 
brewery,  which  accrued  after  the  death  of 
John,  which  came  to  the  hands  of  William, 
and  that  one  moiety  of  what,  upon  such 
account,  should  appear  to  have  come  to  the 
hands  of  William  should  be  answered  out  of 
his  estate ;  and  a  similar  direction  applies 
to  the  period  of  William's  death.  This 
decree  appears  to  me  to  exclude  this  ques- 
tion being  raised  upon  the  report,  because 
the  Master  has  taken  an  account  of  the 
profits,  as  the  decree  directed  him  to  do. 

(2)  Jso.  284u 
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He  has  not  inquired  from  what  sources 
these  profits  arise.  The  decree  did  not 
direct  or  authorize  him  to  do  so.  If  no 
capital  had  been  employed  in  the  business, 
but  all  the  profits  had  arisen  from  skill,  the 
same  course  must  have  been  followed.  The 
decree  gires  to  the  plaintiff  one  moiety  of 
the  profits,  without  reference  to  what  pro- 
duced them:  the  direction  to  make  just 
allowances  has  reference  only  to  what  the 
decree  has  directed.  In  Brown  v.  De  Tasiet 
it  was  much  relied  upon,  because  the  ques- 
tion there  was.  What  had  produced  the  pro- 
fits ?  Here  it  can  only  be  used  in  ascertain- 
ing what  the  amount  of  profits  really  was, 
without  r^ard  to  the  cause  which  produced 
them.  I  think,  therefore,  that  under  this 
decree  the  question  could  not  be  raised  by 
exception  to  the  report.  I  may,  however, 
add,  that  I  do  not  think  that  the  defendants 
are,  upon  the  merits,  entitled  to  any  such 
allowance.  The  will,  in  the  event  which 
has  happened,  of  William  Stocken  not  being 
the  purchaser  of  the  testator's  share,  directed 
that  the  brewery  should  be  continued  and 
carried  on  in  the  same  manner  in  which  it 
then  was ;  and  William  Stocken,  the  partner, 
was  appointed  one  of  the  executors.  He 
proved  the  will,  and  did  carry  on  the  trade ; 
considering  himself,  it  is  true,  as  purchaser 
of  John's  moiety :  but  his  title  to  that 
character  having  been  displaced  by  the  de- 
cree, the  right  of  the  plaintiff  and  the  liabili- 
ties of  William  must  be  regulated  by  the 
second  alternative  provided  for  by  the  will. 
He,  the  surviving  partner,  being  the  ex- 
ecutor, carried  on  the  trade ;  and,  according 
to  the  case  of  Burden  v.  Burden  (3),  is  not 
entitled  to  any  allowance  for  having  so 
done.  I  am,  therefore,  of  opinion  that  the 
sixth,  seventh,  eleventh,  and  twelfth  excep- 
tions of  the  defendants  were  properly  over- 
ruled ;  the  same  rule  applying  to  Oliver, 
the  executor  of  William,  as  to  William 
himself. 

[His  Lordship  then  disposed  of  several 
other  exceptions.] 

I  have  now  disposed  of  all  the  matters 
included  in  the  appeal,  prior  to  the  last 
hearing,  and  have  considered  all  the  excep- 
tions on  the  merits.  But  I  cannot  leave 
this  part  of  the  case  without  observing  that 
the  Court  would  feel  great  reluctance  in 

(3)  I  Vett.&B«a.  170. 


making  any  alteration  in  an  order  upon 
which  subsequent  proceedings  had  been 
founded,  because  by  so  doing  all  the  inter- 
vening expense  and  time  would  in  many 
cases  be  thrown  away.  The  party  is  not 
by  such  delay  and  acquiescence  deprived 
of  his  right  to  appeal;  great  injustice  would 
in  many  cases  arise  from  such  a  rule ;  but 
where  questions  of  right  are  not  involved, 
the  Court  will  not  readily  yield  to  objec- 
tions of  form,  or  interfere  in  matters  of  dis- 
cretion. In  such  cases,  the  appeal  should 
be  prompt,  and  before  any  expenses  have 
been  incurred  or  loss  of  time  sustained. 
The  Master  having  upon  the  reference  back 
to  him  made  his  subsequent  report,  the  de- 
fendants took  twelve  exceptions  to  it,  which 
were  all  overruled,  and  which  from  the  form 
in  which  they  were  framed  and  the  course 
adopted  with  respect  to  them,  on  the  hearing 
before  me,  do  not  require  any  observations 
from  me.  They  complain  of  certain  parts 
of  the  report;  but  do  not  state  any  ground 
or  suggest  what  the  Master  ought  to  have 
done,  and  I  presume  that  the  object  in 
taking  them  was  to  avoid  any  argument  of 
estoppel  upon  the  further  directions,  upon 
the  ground  that  the  findings  in  the  report 
had  not  been  called  into  question ;  but  if 
called  upon  to  give  any  opinion  upon  the 
merits  of  those  exceptions,  I  have  no  hesi- 
tation in  concurring  in  the  opinion  of  the 
Master  of  the  Rolls,  that  they  cannot  be 
sustained. 

Upon  the  further  directions,  a  question 
of  some  complexity  and  apparent  difiiculty 
arose,  namely,  the  manner  in  which  the 
estate  of  John  Stocken  was  entitled  to  be 
paid  what  the  Master  has  found  to  be  due 
to  it  for  his  share  in  the  partnership  pro- 
perty and  in  the  profits  which  arose  after 
his  death  from  carrying  on  the  business.  I 
say  apparent  difiiculty,  because  I  dp  not 
think  that  any  doubt  remains  as  to  the  pro- 
priety of  the  decree  pronounced  when  the 
facts  are  properly  understood,  and  the  rela- 
tive situation  of  the  parties  traced  through 
the  several  changes  which  took  place.  The 
difiiculty  appears  to  me  to  have  arisen  from 
not  sufficiently  distinguishing  the  relative 
situation  of  the  parties  from  the  death  of 
John  to  the  death  of  William,  and  from  the 
death  of  William  to  the  bankruptcy  of 
Oliver.  William,  being  executor  and  sur- 
viving partner  of  John,  continued  the  busl- 
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ness  with  the  joint  property,  conceiving 
himself,  indeed,  to  stand  in  the  position 
of  purchaser  of  John's  share.  But  being 
deprived  of  his  position  by  the  decree,  he 
must  be  considered  as  filling  the  only  other 
position  by  which  his  so  carrying  on  the 
business  with  the  testator's  property  would 
be  justified,  namely,  acting  under  the  direc- 
tions of  the  will,  by  which,  in  the  event  of 
his  not  becoming  the  purchaser,  the  brewery 
was  to  be  carried  on  in  the  same  manner  in 
which  it  then  was,  and  that  manner  was  in 
equal  partnership  between  John  and  Wil- 
liam, they  being  interested  in  the  real  and 
personal  property  employed  in  it  in  equal 
moieties,  and  as  all  parties  have  agreed 
to  consider  such  property  as  remaining  the 
same,  one  moiety  of  what  was  so  employed 
at  the  death  of  William  was  the  property  of 
John's  estate.  It  was  agreed  that  the  de- 
cree did  not  treat  the  partnership  as  con- 
tinuing, because  it  did  not  direct  the  ac- 
counts of  the  business  to  be  taken,  but  only 
an  account  of  the  profits  made,  the  fact 
however  being  that  there  were  profits,  which 
were  ascertained  by  deducting  the  monies 
paid  from  the  monies  received :  and  attribut- 
ing the  difference  to  profits,  the  result  of  the 
two  accounts  would  be  the  same. 

The  property  of  the  deceased  partner  was 
by  the  will  authorized  to  be  employed  in 
continuing  the  business  as  it  then  was,  and 
the  executors  and  surviving  partner  did  so 
employ  it.  If,  at  the  death  of  William,  or 
any  time  before  it,  this  state  of  things  had 
been  put  an  end  to,  and  the  property  of 
John  and  the  share  of  profits  to  which  his 
estate  had  become  entitled,  had  been  with- 
drawn from  the  business,  there  cannot  be  a 
doubt  but  that  his  estate  would  have  been 
entitled  to  all  the  equities  which  would  have 
existed  if  John  had  lived  up  to  that  time, 
that  is,  he  would  have  been  entitled  to  one 
moiety  of  the  property,  real  and  personal, 
employed  in  the  business,  and  William  could 
not  have  taken  his  moiety  without  first  pay- 
ing to  John,  or  his  estate,  any  balance  of 
profits  which  might  be  due  from  him.  All 
the  trade  debts  up  to  the  death  of  William 
have  been  paid,  so  that  the  question  is  simply 
between  the  estate  of  the  partners.  Upon 
the  death  of  William,  Oliver,  claiming  under 
him,  carried  on  the  business  in  the  same 
manner  as  William  had  done  up  to  the  time 
of  his  death ;  considering  himself,  through 


the  supposed  purchase  by  William,  to  be 
the  absolute  owner  of  the  whole ;  but  the 
title  having  been  disallowed,  he,  in  fact, 
carried  on  the  business  with  property  and 
capital,  one-half  of  which  belonged  to  the 
estate  of  John,  and  having  so  done  as  exe- 
cutor of  William,  and  in  his  supposed  right, 
has  been  properly  made  responsible  for  the 
profit ;  but  his  position  was  essentially  dif- 
ferent from  that  of  William,  for  he  had  no 
connexion  with  John's  estate,  and  his  carry- 
ing on  the  business  with  the  property  of 
John  was  wholly  unauthorized.  If  Oliver 
had  become  bankrupt,  there  could  be  no 
doubt  but  that  the  representatives  of  John 
would  have  been  entitled  as  against  the 
representatives  of  William  to  the  same 
equities  and  remedies  to  which  he  would 
have  been  entitled  against  William  himself. 
The  question  therefore  is,  does  the  bank- 
ruptcy of  Oliver  give  to  his  assignees  a  right 
which  did  not  belong  to  himself?  Generally, 
assignees  of  bankrupts  are  liable  to  all  the 
equities  to  which  the  trader  was  liable,  but 
some  exceptions  are  made  in  favour  of  the 
creditors  of  the  trader,  such  as  making  the 
property  not  belonging  to  the  trader,  but 
left  in  his  order  and  disposition,  liable  to 
the  trader's  debts,  but  that  doctrine  does 
not  appear  to  me  to  have  any  application 
to  the  present  question.  During  the  life- 
time of  William,  John's  property  was  sub- 
ject to  the  creditors  of  the  business,  because 
it  was  property  employed  in  it,  but  there 
are  no  such  creditors.  After  William's 
death,  the  property  was  improperly  and 
without  authority  used  in  the  trade  by 
Oliver,  and  it  never  could  be  liable  to  the 
debts  of  the  trade  unless  it  became  so  by 
the  principle  of  order  and  disposition,  for 
although  such  employment  was  unautho- 
rized by  the  will  of  John,  his  representatives 
or  those  interested  in  his  estate  might  have 
consented  to  its  being  so  employed;  but 
there  is  not  only  no  proof  of  such  consent, 
but  the  reverse  is  proved  by  the  transactions 
between  the  parties.  Oliver  claimed  the 
property  adversely  against  the  representa- 
tives of  John ;  and  in  January  I827t  the 
bill  in  this  cause  was  filed,  praying  that  the 
property  of  John  might  be  realized,  and 
the  good-will  and  business  sold,  and  one 
moiety  of  the  proceeds  paid  to*  the  estate  of 
John.  Oliver  did  not  become  bankrupt 
till  November  1838,  long  previous  to  which 
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the  righto  of  the  plaintiff  had  been  declared 
and  the  whole  was  under  the  jurisdiction 
of  the  Court.  It  is  true  that  at  one  time 
Oliver  agreed  to  carry  on  the  business  until 
a  sale  should  take  place,  but  that  was  for 
the  purpose  of  the  sale,  and  not  for  the  per- 
manent carrying  on  of  the  business,  by 
which  any  right  could  arise  to  the  creditors 
of  the  trade  upon  the  principle  of  order  and 
disposition.  I  am  of  opinion  that  the  equities 
of  the  representatives  of  John,  as  they 
existed  at  the  death  of  William,  were  not 
affected  by  the  unauthorized  act  of  Oliver 
in  carrying  on  the  trade  with  the  property 
of  John,  and  that  the  Master  of  the  Rolls' 
decree  properly  gives  effect  to  these  equities 
against  the  assignees  of  Oliver.  Being  of 
opinion  that  the  decree  has  proceeded  upon 
a  correct  principle,  I  think  the  application 
of  the  principle  on  the  details  is  also  cor- 
rect, and  that  the  appellants  have  no  ground 
for  complaint  upon  the  subject  of  coste ;  the 
whole  appeal  must,  therefore,  be  dismissed, 
with  costo. 


V 

March 


.C.      \ 
jh  22.  J 


FOWLER  9.  DAVIES. 


Pauper — Suing  in  Formd  Pauperis, 

The  legal  personal  representative  of  a  tes^ 
tator  beneficially  interested  under  a  will  was 
refused  permission  to  sue  in  formic  pauperis. 

The  bill  in  this  case  had  been  filed  by 
the  widow  and  legal  personal  representative 
of  a  testator  against  the  representatives  of  a 
mortgagee,  praying  that  an  account  might 
be  taken  of  what  was  due  upon  the  mort- 
gage, and  that  the  plaintiff  might  be  allowed 
to  redeem  the  mortgage.  The  bill  also  prayed 
that  certain  other  property  belonging  to  the 
testator  might  be  sold;  that  the  proceeds 
thereof  might  be  paid  in  satisfaction  of  the 
sum  due  upon  the  mortgage,  and  that  the 
residue  might  be  paid  to  the  plaintiff  as 
the  legal  personal  representative  of  the  tes- 
tator. 

An  order  had  been  made  at  the  Rolls  in 
December  last,  allowing  the  plaintiff  to  pro- 
secute the  suit  in  formd  pauperis, 

Mr,  RoH^  for  the  defendants,  now  moved 
to  discharge  that  order,  on  the  ground  that 


it  was  contrary  to  the  practice  of  the  Court 
to  allow  a  person  to  sue  as  legal  personal 
representative  in  formd  pauperis, 

Mr,  Amphlett,  on  behalf  of  the  plaintiff, 
contended,  that  this  practice  did  not  apply 
where  the  plaintiff  was  beneficially  interested 
in  the  subject  of  the  suit,  and  that  her  being 
legal  personal  representative  would  not  pre- 
vent her  from  having  the  right  to  sue  in 
formd  pauperis.     He  cited — 

Thompson  v.  Thompson^  decided  in  June 

1826,  Beames  on  Costs,  p.  79. 
Paradice  v.  Sheppard,  1  Dick.  136. 

The  Vice  Chancellor  said,  in  this  case 
the  plaintiff  offered  to  redeem  if  anything 
should  be  found  due.  He  did  not  think 
he  was  bound  by  the  case  of  Thompson  v. 
Thompson,  referred  to  by  Mr.  Beames ;  there 
the  administratrix  was  suing  in  order  to 
recover  assets  belonging  to  the  intestate's 
estate,  to  a  part  of  which  she  would  have 
been  entitled  beneficially  after  payment  of 
debto,  but  primd  facie  she  was  suing  for  the 
benefit  of  the  estate.  He  thought  that  here 
it  would  be  irregular  to  allow  the  plaintiff  to 
sue  III  formd  pauperis. 


^    CHUCK  V.  CREMER. 


L.C. 

1846. 
Nov.  19; 
Dec.  1,  9. 

1848. 

Feb.  9. 

Arbitration — Award — Jurisdiction  • 

Upon  a  cause  coming  on  for  trial  at  Nisi 
Prius,  a  reference  was  ordered  to  an  arfti- 
trator, — Semble,  that  the  Cottrt  of  Chancery 
could  not  interfere  with  the  award,  upon  the 
ground  of  mistake  on  the  part  of  the  arbi' 
trator ;  and  that  it  is  immaterial,  for  this  pur ^ 
pose,  whether  there  was  the  verdict  of  a  jury 
or  the  decision  of  a  referee. 

The  plaintiff  in  this  cause  was  a  maltster 
and  malt-merchant,  and  from  1837  up  to 
1845  had  various  dealings  and  transactions 
with  Charles  Bell,  deceased,  of  all  which 
dealings  and  transactions  accounts  were 
kept  in  the  plaintiff's  books,  and  several 
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accounts  were  sent  to  the  plaintiff  by  Charles 
Bell. 

Bell  died  in  April  1845,  and  the  defen- 
dant Creroer  was  the  sole  executor  of  his 
will ;  and  in  May  1845  Cremer  commenced 
an  action  in  the  Court  of  Exchequer  against 
the  plaintilFfor  a  sum  of  2,0002.,  which  he 
claimed  as  the  balance  due  ft'om  the  plaintiff 
to  Bell's  estate.  In  the  particulars  of  de- 
mand the  items  extended  over  a  space 
of  time  from  April  1837  up  to  January 
1845. 

The  cause  came  on  for  trial,  in  July  1845, 
at  which  it  was  arranged  between  the  parties 
that  the  dispute  should  be  referred  to  arbi- 
tration, and  accordingly  an  order  was  made 
by  the  Court  that  a  verdict  should  be  en- 
tered for  the  plaintiff  for  2,0002. ,  subject  to 
the  award  of  an  arbitrator,  to  whom  the 
whole  matter  was  referred. 

When  the  arbitration  was  proceeded  with, 
the  earlier  accounts  were  not  opened,  but  on 
the  behalf  of  the  defendant  an  account  was 
produced  dated  in  1841,  which  was  alleged 
to  be  a  settled  account  between  Bell  and 
the  plaintiff.  The  arbitrator  treated  the 
document  as  a  settled  account,  and  ulti- 
mately found  6941.  due  from  the  plain- 
tiff. 

The  plaintiff  thereupon  filed  a  bill  against 
Cremer,  praying  that  an  account  might  be 
taken  of  all  his  dealings  and  transactions 
with  Bell  from  April  1837  up  to  Bell's  death, 
and  that  it  might  be  declared  that  the  ac- 
count in  question  was  not  a  settled  account, 
or  that  the  plaintiff  might  be  at  liberty  to 
surcharge  and  falsify  particulars  with  regard 
to  two  sums  of  500/.  and  2502.,  which  were 
alleged  to  be  omitted  out  of  that  account, 
and  that  the  certificate  of  the  arbitrator  was 
▼oid,  and  that  the  defendant  might  be  re- 
strained by  injunction  from  suing  out  any 
writ  of  execution  for  enforcing  his  judg- 
ment. 

The  plaintiff  applied  for  a  special  injunc- 
tion ex  parte,  which  was  granted  by  the 
Vice  Chancellor  of  England,  in  June  1846. 
A  motion  was  then  made  to  discharge  the  in- 
junction, but  his  Honour  refused  the  motion, 
with  costs,  and  continued  the  injunction : 
and  a  motion  was  now  made  before  the 
Lord  Chancellor,  by  way  of  appeal,  to 
discharge  his  Honour's  order,  and  dissolve 
the  injunction. 


Mr,  James  Parker  and  Mr,  Daniel 
appeared  in  support  of  the  motion ;  and — 

Mr.  BetheU,  Mr.  RoU,  and  Mr.  King- 
lake  opposed  it. 

Evidence  was  gone  into  at  considerable 
length,  to  shew  the  particulars  of  the 
transactions,  and  the  proceeding's  before 
the  referee.  But  the  principal  point 
was,  whether  the  Court  had  jurisdiction 
to  interfere  with  an  award  made  under 
the  circumstances  in  which  the  award  in 
question  had  been  made,  it  being  insisted 
that  the  reference  was  merely  the  kind  of 
machinery  which  was  adopted  to  ascertain 
the  amount  of  a  debt ;  and  that  whether  the 
amount  was  fixed  by  a  jury  or  an  arbitrator 
was  immaterial;  and  Uiat  this  Court  had 
no  more  jurisdiction  in  the  latter  case  than 
in  the  former. 

Nichols  V.  Chalie,  14  Yes.  265,  and 
Lord  Lonsdale  v.  Liitledale,  2  Yes.  jun. 
451,  were  cited. 

Feb.  9,  1848. — The  Lord  Chancellor 
stated  the  nature  of  the  application,  and  the 
effect  of  the  evidence,  and  expressed  his 
opinion  that  there  was  no  ground  whatever 
to  impute  any  misconduct  to  the  arbitrator ; 
and  observed  that  it  was  clearly  decided 
by  Lord  Eldon,  in  Nichols  v.  Chalie,  that  a 
reference  at  Nisi  Prius  was  not  within  the 
statute  of  9  &  10  Will.  3.  c.  15 ;  and  how 
could  this  Court  have  more  jurisdiction,  in 
case  of  a  judgment,  which  was  founded  upon 
an  award,  than  it  had  where  the  judgment 
was  founded  upon  the  verdict  of  a  jury  ?  A 
wrong  decision  in  an  action  at  law  might 
arise  from  a  mistake  of  the  Judge  or  a 
blunder  of  the  jury,  or  an  error  on  the  part 
of  an  arbitrator ;  and  the  courts  of  common 
law  had  jurisdiction  to  correct  such  mis- 
takes; but  why  should  this  Court  have 
more  power  to  interfere  where  the  arbitrator 
was  the  erring  party,  than  where  the  error 
was  on  the  part  of  the  Judge  or  the  jury  ? 
The  plaintiff  had  failed  in  proving  any 
misconduct  in  the  arbitrator,  or  fraud  on  the 
part  of  the  defendants,  and  the  injunction 
must  be  dissolved. 
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Contract — False  Representation — Cham' 
perty. 

A,  ^  Co.,  brokers  in  the  city  of  London, 
were  authorized  by  B,  at  two  several  times, 
to  purchase  for  him  3,000   tons  of  iron, 

A,  ^  Co,  shortly  afterwards  delivered  to 

B,  "bought  notes,"  which  expressed  that 
they  had  bought  the  iron  for  him  at  the 
prices  and  upon  the  terms  therein  named, 
and  specified  their  charges  for  brokerage 
and  eontmission,  but  which  did  not  name  any 
person  as  the  seller, .  B,  thereupon  paid  to 
A,  ^  Co,  the  brokerage,  ^c,  and  made  the 
deposits  according  to  the  terms  of  the  bought 
notes.  The  plaintiffs  being  about  to  advance 
money  to  B,  upon  the  security  of  the  bought 
notes,  indirect  of  A,  ^  Co,  whether  they 
might  safely  rely  upon  the  fulfilment  of  the 
contracts;  and  A,  ^  Co,  thereupon  in- 
dorsed on  the  contrcuits  a  memorandum,  that 
in  consideration  of  the  payment  of  their 
brokerage,  S^c,  they  personally  guaranteed 
the  performance  of  the  contracts.  The  ad- 
vance was  made,  and  the  bought  notes  de- 
posited,  by  way  of  mortgage,  with  the  plain^ 
tiffs;  A,  ^  Co,  undertaking  to  hold  the  iron 
and  deposits  for  the  benefit  of  the  plaintiffs. 
A  considerable  fall  afterwards  took  place  in 
the  price  of  iron ;  and  the  plaintiffs,  having 
discovered  that  there  were  no  other  sellers 
but  A,  Sp  Co,,  filed  their  bill  against  A.  ^  Co, 
and  B,  to  have  the  contracts  cancelled,  and 
for  a  return  of  the  deposits : — Held,  that 
A,  ^  Co,,  having  failed  to  prove  that  the 
plainiiffs  knew  the  real  facts  at  the  time  of  their 
advance  to  B,  must  be  taken  to  have  repre- 
sented to  them  that  B*s  interest  in  the  con- 
tracts  was  such  as  the  documents  represented 
it;  and  that  the  decree  must  be  for  a  return 
of  the  deposits,  with  interest  and  costs, 

B,  entered  into  n  valid  legal  contract  with 
A,  ^  Co.,  and  paid  a  deposit,  and  then 
assigned  all  his  interest  in  the  contract  to  the 
plaintiffs,  by  way  of  mortgage,  A  fraud  on 
the  part  of  A,  ^  Co,  was  discovered  subse- 
quently to  the  assignment,  which  would  have 
enabled  B,  to  rescind  the  contract,  and 
recover  the  deposit.   A  bill  by  the  plaintiffs^ 
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against  A,  ^  Co,  and  B,  to  rescind  the  con- 
tract, and  recover  the  deposit,  is  not  liable 
to  objection  on  the  ground  of  champerty. 

Short  and  Mahony,  two  of  the  defen- 
dants in  the  suit,  were  in  partnership,  as 
brokers,  in  the  city  of  London,  and  were 
employed  by  the  defendant  Bright  in  that 
capacity  in  divers  speculations  in  iron,  in 
which  he  was  concerned.  In  February 
1845,  Short  &  Mahony  purchased,  for  and 
by  order  of  Bright,  500  tons  of  Scotch  pig- 
iron,  and  Bright  paid  250/.  as  a  deposit, 
which,  according  to  the  allegations  in  the 
bill,  was  to  be  handed  by  the  brokers  to  the 
sellers ;  and  Bright  paid  the  brokers  their 
commission  and  brokerage  in  respect  of 
that  purchase.  On  the  14th  of  February 
1845,  Short  &  Mahony  were  authorized 
by  Bright  to  purchase  for  him  1 ,000  tons 
of  Scotch  pig-iron,  and,  on  the  same  day, 
they  delivered  to  him  a  bought  note,  as 
follows  :— 

*'  No.  4791.     London,  Febniary  14,  1845. 

<<  Bought,  for  John  Bright,  Esq.,  1,000 
tons  of  Scotch  pig-iron,  at  4/.  5s.  per  ton, 
delivered  at  Glasgow,  nett  cash,  without 
discount,  on  delivery  of  each  parcel ;  prompt, 
six  months,  adding  legal  interest,  at  5  per 
cent,  per  annum,  from  the  9th  day  of  June 
next;  deposit  500/.  in  cash,  forthwith  to 
be  paid  by  the  buyer.  Short  &  Mahony, 
i  per  cent,  brokerage. 

(Signed)  "  Short  &  Mahony." 

On  the  11th  of  March  1845,  Bright  au- 
thorized Short  &  Mahony  to  purchase  for 
him  2,000  tons  of  iron,  and  they  on  the 
same  day  delivered  to  him  a  bought  note  as 
follows : — 

'*  No.  4842.    London,  March  11,  1845. 

"Bought,  for  account  of  John  Bright, 
Esq.,  2,000  tons  of  Scotch  pig-iron  at 
51,  lOs,,  per  ton,  free  on  board  at  Glasgow, 
nett  cash,  without  discount.  Deposit  of  1/. 
per  ton  to  be  paid  forthwith.  Prompt  on 
1,000  tons,  30th  June;  ditto  on  1,000  tons 
31st  of  July.  Short  &  Mahony,  i  per  cent. 
(Signed)  "  Short  &  Mahony." 

These  two  last  contracts  of  the  14th  of 
February  1845,  and  the  11th  of  March 
1845,  were  the  contracts  respecting  which 
the  questions  in  this  cause  arose.  In  neither 
of  the  bought  notes  was  the  name  of  the 
seller  or  alleged  seller  disclosed.  Bright 
paid  to  Short  &  Mahony  500/,  by   way 
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of  deposit  under  the  contract  of  the  14th  of 
February  1845  ;  and  2,000^.  under  that  of 
the  11th  of  March  1845,  and  also  their 
brokerage  in  respect  of  both  contracts. 

In  March  1845,  Bright  applied  to  the 
plaintiffs,  Wilson  and  his  partner,  for  an 
advance  upon  the  security  of  the  bought 
notes.  Before  the  advance  was  made  the 
plaintiffs  employed  Barrett,  who  was  then 
Bright's  solicitor,  and  a  witness  for  the 
plaintiffs  in  the  cause,  to  ascertain  by 
inquiry  from  Short  &  Mahony  whether 
they,  the  plaintiffs,  might  safely  rely  upon 
the  due  performance  of  the  contract.  This 
Barrett  did  and  obtained  from  them,  Short 
&  Mahony,  an  account  of  their  brokerage 
in  respect  of  both  contracts  amounting  to 
761,  58.;  and  Short  &  Mahony  wrote  on 
each  of  the  bought  notes  above  their  signa- 
tures the  following  words : — '*  In  conse- 
quence of  our  brokerage  of  one-half  per 
cent,  which  we  have  received,  we  hereby 
guarantee  the  due  fulfilment  of  this  contract 
on  the  part  of  the  sellers.'*  On  the  faith  of 
the  above  transaction  the  plaintiffs  advanced 
2,0002.  to  Bright,  who  delivered  to  them 
the  first-mentioned  contract  for  500  tons  of 
iron,  and  the  two  bought  notes  of  the  1 4th 
of  February  and  the  11th  of  March  1845  ; 
and  also  wrote  to  them  the  following  letter : — 

"  London,  March  18, 1845. 
"  Mr.  John  Craven,  Mr.  Wilson. 

"Sirs, — I  hereby  beg  to  hand  to  you 
three  contracts  for  the  purchase  of  500, 
1,000  and  2,000  tons  of  Scotch  pig-iron  at 
75^.,  85^.  and  llO^.j  respectively,  nett 
cash,  free  on  board  at  Glasgow,  deliverable 
as  follows : — The  first  parcel  of  500  tons 
to  be  delivered  as  the  buyer  may  require 
during  six  months  from  the  8th  of  February 
last,  but  not  more  than  250  tons  in  any  one 
month.  The  second  parcel  of  1,000  tons 
at  six  months  from  the  14th  of  February 
last,  adding  legal  interest  at  5l,  per  cent, 
per  annum  from  the  9th  of  June  next.  The 
third  parcel  of  2,000  tons  to  be  delivered, 
1,000  tons  on  the  30th  of  June  next,  and  the 
remaining  1,000  on  the  31st  of  July  next. 
Upon  these  three  parcels  I  have  paid  deposits 
to  the  amount  of  250/.,  500/.  and  2,000/. 
respectively,  the  receipts  of  which  and  the 
receipt  for  payment  of  the  brokerage  are 
herewith  handed  to  you.  The  first  parcel 
has  been  purchased  of  Messrs.  James  Robert- 
son &  Co. ;  the  last  have  been  guaranteed 


the  due  fulfilment  of  by  Messrs.  Short  & 
Mahony,  which  is  likewise  handed  over  to 
you.  Now,  in  consideration  of  2,000/.  this 
day  advanced  by  you  to  me  on  the  security 
of  the  said  three  contracts,  and  the  several 
deposits  paid  in  respect  of  the  same,  I 
hereby  hand  over  and  transfer  to  you  all 
benefit  and  advantage  to  be  derived  from 
the  said  contracts,  and  each  and  every  of 
them,  for  and  as  a  security  for  the  repay- 
ment of  the  said  sum  of  2,000/.  and  a  bonus 
of  200/.  thereon.  And  I  hereby  authorize 
and  empower  you,  in  case  I  do  not  pay  the 
amount  of  the  several  prompts  as  they 
become  due,  or  otherwise  arrange  the  said 
prompts  to  your  satisfaction  ten  days  pre- 
viously to  the  respective  prompt  days,  then 
on  such  tenth  day  previously  to  such 
prompt  day  accruing  as  aforesaid,  to  make 
sale  and  dispose  of  the  said  three  parcels  of 
iron  at  the  best  price  that  you  can  obtain, 
either  by  public  sale  or  private  contract,  on 
or  after  that  day  without  any  farther  autho- 
rity from  me  in  respect  thereof,  and  out  of 
the  nett  proceeds  arising  therefrom,  first,  to 
repay  yourself  the  said  sum  of  2,000/.  and 
200/.  respectively,  and  all  expenses  attend- 
ing such  sale  or  sales,  and  then  to  hand 
over  the  surplus  to  me. 

"  John  Bright." 

On  the  same  day  Bright  also  wrote  and 
delivered  to  the  plaintiffs  the  following  letter 
addressed  to  Short  &  Mahony : — 

''London,  March  18,  ]8i5. 

"  Gentlemen, — I  beg  to  inform  you  that 
I  have  this  day  transferred  to  Mr.  J.  Craven 
and  Mr.  W.  Wilson  (the  bearers  hereof) 
my  contracts  for  1,000  and  2,000  tons  of 
Scotch  pig-iron,  purchased  by  me  through 
you,  dated  the  14th  of  February  and  the 
1 1th  of  March  last,  together  with  all  benefit 
to  be  derived  therefrom,  and  from  the  de- 
posits of  500/.  and  2,000/.  paid  by  me  in 
respect  thereof;  and  I  hereby  request  that 
you  will  hold  the  same  and  the  said  deposits 
on  their  account. 

(Signed)  "  J.  Bright. 

"  To  Messrs.  Short  &  Mahony." 

On  the  same  day,  the  plaintiffs  forwarded 
the  above  letter  inclosed  in  one  from  them- 
selves to  Short  &  Mahony,  which  latter 
was  in  the  following  words : — 

•<  March  18th,  1845. 

"  Gentlemen, — We  beg  to  inclose  a  letter 
of  this  date  from  Mr,  John  Bright,  and  shall 
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feel  obliged  by  your  acknowledging  the 
receipt  thereof,  and  that  you  hold  the  1,000 
and  2,000  tons  of  iron,  and  deposits  of  500^. 
and  2,000/.  respectively  on  our  account. 
"We  are,  gentlemen,  (signed)  John 
Craven,  William  Wilson." 

In  reply  to  this  letter,  the  plaintiffs  on  the 
same  day  received  from  Messrs.  Short  & 
Mahony  a  letter,  as  follows : — 

«*  London,  March  18th,  1845. 
••  Mr.  John  Craven,  Mr.  William  Wilson. 

"Gentlemen, — We  beg  to  acknowledge 
the  receipt  of  your  letter  of  this  date,  in- 
closing one  from  Mr.  John  Bright  also  dated 
to-day,  and  in  reply  thereto  beg  to  say  that 
on  behalf  of  the  seller  of  1 ,000  and  2,000 
tons  of  iron,  and  the  deposit  of  500/.  and 
2,000/.  respectively  therein  referred  to, 
we  hold  the  same  to  your  order  in  com- 
pliance therewith. 

(Signed)       "  Short  &  Mahony." 

Immediately  after  the  loan  by  the  plain- 
tiffs to  Bright,  a  fall  took  place  in  the  price  of 
iron,  and  a  difficulty  arose  in  providing  money 
for  the  payment  of  the  prompt  or  balance 
of  the  purchase-money.  In  consequence 
of  this,  on  the  6th  of  June  1845,  a  meeting 
took  place  at  the  office  of  Short  &  Mahony, 
at  which  meeting  were  present  the  plain- 
tiffs, Bright,  Short  &  Mahony,  and  Barrett. 
At  that  meeting  the  plaintiffs  agreed  that  the 
letter  of  the  18th  of  March  1845,  written 
by  them  to  Short  &  Mahony,  and  the  letter 
of  the  same  date  from  Short  &  Mahony  to 
the  plaintiffs,  should  be  cancelled,  and  this  in 
substance  and  effect  was  done.  One  of  the 
questions  in  dispute  in  the  suit,  however, 
was  as  to  the  intention  and  effect  of  that 
transaction.  The  plaintiffs  insisted  that 
the  intention  and  effect  of  the  transaction 
was  only  to  give  Short  &  Mahony,  or  any 
other  person  paying,  the  same  priority  over 
themselves  in  respect  of  the  prompts  to  be 
paid  by  Short  &  Mahony,  and  to  leave  the 
contracts  as  between  themselves  and  Bright 
untouched.  Short  &  Mahony,  on  the  other 
hand,  contended  that  the  intention  and 
effect  of  the  transaction  was  to  put  an  end 
to  the  plaintiffs'  interest  in  the  iron  alto- 
gether. Shortly  after  this  meeting,  the 
plaintiffs  became  aware  of  the  fact  that  in 
neither  of  the  contracts  in  question  were 
there  any  real  sellers,  and  that  Short  & 
Mahony  were  in  fact  principals.  The  price 
uf  iron  afterwards  continued  to  fall ;  and  on 


the  2 1st  of  October  the  plaintiffs  filed  the 
present  bill  against  Short  &  Mahony  and 
Bright,  charging  that  the  fact  that  Short  & 
Mahony  were  themselves  the  principals,  as 
sellers,  in  the  contract  in  question,  was  con- 
trary to  the  tenour  of  the  bought  notes,  of 
the  receipts  and  guarantee  given  by  Short 
&  Mahony,  and  of  the  letter  written  by 
them  to  the  plaintiffs  on  the  18th  of  March 
1845 ;  that  it  was  also  contrary  to  their 
duty  and  office  as  brokers,  and  that  the 
suppression  or  concealment  of  such  fact  was 
a  fraud  upon  the  plaintiffs. 

The  bill  further  charged  that  the  agree- 
ment on  the  part  of  the  plaintiffs  to  the 
cancellation  of  the  two  letters  of  the  18tli 
of  March  1845,  was  occasioned  by  a  con- 
tinuance of  such  fraud  and  concealment, 
and  was  the  result  thereof.  The  bill 
prayed,  therefore,  that  it  might  be  declared 
that  such  cancellation  was  void,  and  that  if 
necessary  such  letters  might  be  considered 
as  still  existing  of  the  same  force  and  virtue 
as  if  they  had  not  been  cancelled.  The 
bill  then  proceeded  to  pray  that  the  con- 
tracts might  be  rescinded,  and  that  Short  & 
Mahony  might  be  decreed  to  repay  to  the 
plaintiffs  the  sums  of  500/.  and  2,000/. 
received  by  them  in  respect  of  deposits, 
with  interest;  and  that  the  excess  of  the 
debt  due  to  the  plaintiffs  (if  any)  might  be 
paid  to  them  by  Bright. 

The  case  made  by  the  defendants  Short 
&  Mahony,  in  their  answer,  was  this : 
that  Bright  was  a  speculator  in  iron, 
but  not  a  person  in  credit  in  the  city  of 
London  sufficient  to  enable  him  to  carry 
on  his  operations  on  a  scale  large  enough 
to  satisfy  him ;  and  that  Short  being  a 
friend  of  Bright,  and  desirous  to  assist 
him,  did  occasionally,  for  himself  and 
his  firm,  consent  to  undertake  the  fulfil- 
ment of  contracts  for  the  sale  of  iron  to 
him ;  in  which  transactions  it  was  well 
understood  between  Bright  and  Short  & 
Mahony  that  there  were  no  real  sellers 
other  than  Short  &  Mahony ;  but  inasmuch 
as  Short  &  Mahony  were  city  brokers,  it 
was  necessary  in  point  of  form  to  represent 
on  the  face  of  the  bought  notes  that  there 
were  sellers  other  than  themselves ;  that 
the  contracts  of  February  and  March  1845 
were  of  this  character,  and  that  Bright  and 
the  plaintiffs  so  understood  it. 

Bright  insisted  that  he  and  the  plaintiffs 
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were  equally  deceived;  that  they  all  believed 
there  was  a  bond  fide  seller  ;  and  this  state- 
ment was  corroborated  by  the  general  effect 
of  the  evidence  in  the  cause,  which  will 
suflScien  tly  appear  in  his  Honour's  judgment. 

Mr.  Romilly^  Mr.  Bacon,  and  Mr.  Hare, 
for  the  plainti£&. — The  sales  of  iron  of  the 
14th  of  February  and  the  11  th  of  March 
were  wholly  fictitious,  Short  &  Mahony 
being  the  principals ;  this  fact  was  not  dis- 
closed to  the  plaintiffs  until  the  6th  of  June, 
which  was  long  after  the  plaintiffs  h^d 
advanced  their  money  upon  the  security  of 
the  bought  notes — Gillett  v.  Peppercome 
(1),  Ex  parte  Dyster(2).  The  plaintiffs, 
standing  in  the  place  of  Bright,  are  entitled 
to  recover  from  Short  &  Mahony  the  amount 
of  the  deposits  paid  in  respect  of  the  frau- 
dulent contracts. 

fVoodhouse  v.  Meredith,  1  Jac.  &  Walk. 
204. 

Crowe  V.  Ballard,  3  Bro.  C.C.  117. 

Mr.  Morris,  for  the  defendant  Bright,  in 
the  same  interest  with  the  plaintiffs. 

Mr.  Rolt  and  Mr.  Cole,  for  the  defendants 
Short  &  Mahony. — Even  if  Bright  could 
come  into  equity  to  recover  the  deposits, 
the  plaintiffs  have  no  such  equity.  The 
assignment  is  of  all  the  benefit  of  the  con- 
tract, not  of  the  right  to  upset  the  contract; 
but  the  latter  right  could  not  be  assigned  in 
law,  even  by  indirect  means — Prosser  v. 
Edmondses).  The  only  reason  why  the 
defendants  concealed  their  names  as  sellers 
was  because  of  the  penalties  in  the  statute 
6  Anne,  c.  16 ;  and  Bright  knowing  the 
fact,  the  transaction  is  not  void — Ex  parte 
Dyster.  The  proper  remedy  of  the  plain- 
tiffs was  to  have  sued  for  this  as  a  debt  at 
law  in  the  name  of  Bright-rZ/ammoncf  v. 
Messenger  (4), 

Jan.  13, 1848.— WiGRAM,  V.C. — On  the 
1 8th  of  March  1 845 ,  the  plaintiffs  advanced  to 
the  defendant  Bright  2,000Z. ;  and  to  secure 
the  repayment  of  this  loan,  with  interest, 
Bright  assigned  to  the  plaintiffs  three  con- 

(1)  SBeaT.  78. 

(2)  1  Mer.  156;  1.6.2  Rote,  S49. 

(3)  I  Yon.  &  Coll.  Exoh.  481. 

(4)  9  Sim.  327  ;  ft.  e.  7  Law  J.  Rep.  (m.s.)  Cbanc. 
310. 


tracts  he  had  made  for  the  purchase  of  iron. 
One  of  those  contracts  was  made  with  per- 
sons trading  under  the  firm  of  Robertson 
&  Co.,  and  is  not  involved  in  the  question 
in  the  cause.  The  remaining  two  contracts 
were  in  some  sense  and  for  some  purposes 
made  between  the  defendant  Bright  and 
the  defendants  Short  &  Mahony.  In  fact, 
Short  &  Mahony  say  that  those  two  con- 
tracts were  made  with  them  to  all  intents 
and  purposes,  and  that  they  have  always 
been  ready  and  willing  to  complete  the 
same  by  delivering  to  Bright,  or  whom 
he  shall  appoint,  the  iron  they  agreed  (as 
they  say)  to  sell  to  Bright,  subject,  as  they 
contend,  to  an  option  they  claim  to  have 
it  declared  that  Bright  forfeited  his  right 
to  the  performance  of  the  contracts. 

But  the  object  of  the  present  suit  is  not 
to  enforce  the  contracts  in  question,  or 
either  of  them,  but  to  rescind  both,  and 
recover  back  payments  made  by  Bright 
under  the  name  of  deposits ;  and  die  ques- 
tion is,  whether  the  plaintiffs  are  entitled 
to  such  relief.  Now  the  truth  is,  that  in 
neither  of  the  contracts  in  question  was 
there  any  real  seller;  and  so  far  as  the 
bought  notes,  or  any  other  acts  or  state- 
ments of  Short  &  Mahony,  may  have  repre- 
sented that  there  was  a  real  seller,  such 
representation  was  not  in  accordance  with 
the  facts ;  and  in  the  contemplation  of  this 
Court,  and  I  apprehend  of  a  court  of  law 
also,  was  a  fraud  upon  Bright,  unless  it  could 
be  shewn  that  Bright  was  not  deceived  by 
the  representation.  In  fact,  in  both  con- 
tracts Short  &  Mahony  intended  that  a  firm 
in  the  iron  trade  should  supply  the  iron  to 
be  delivered  to  Bright  under  the  contracts. 
If  this  were  a  bill  to  enforce  the  contracts, 
and  the  only  question  I  had  to  decide  was, 
what  are  the  rights  of  the  plaintiflfs  as  against 
both  Bright  and  Short  &  Mahony,  so  far 
as  those  rights  are  evidenced  by  the  bought 
notes  of  the  14th  of  February  1845,  and  the 
11th  of  March  1845,  the  amounts  of  and 
receipts  for  the  brokerage,  the  guarantie 
given  by  Short  &  Mahony,  the  letters  of 
the  18th  of  March,  and  Bright's  security  to 
the  plaintiffs,  coupled  with  the  undisputed 
fact  that  there  was  no  real  seller, — if  this 
were  the  only  case  before  me,  no  difiiculty 
could,  I  think,  exist  in  making  a  decision 
in  the  plaintiffs*  favour.  I  shall  assnme 
this,  and  confine   my  observations  to  the 
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points  which  were  made  by  way  of  answer 
to  that  primd  facie  case. 

The  first  point  I  shall  consider  is 
that  which  if  established  would  displace 
the  plaintiffs'  claim  altogether,  viz.  that 
the  plaintiffs,  before  they  advanced  their 
money  to  Bright,  had  distinct  notice  that 
the  only  person  liable  to  Bright  for 
the  performance  and  fulfilment  of  the 
contracts  in  question  was  the  defendant 
Short,  or  his  firm  of  Short  &  Mahony; 
that  there  was  no  third  person  who  had 
heoome  responsible  to  him,  Bright,  for  the 
sale  of  the  iron ;  and  that  the  sums  paid  in 
respect  of  the  deposits  for  the  iron,  com- 
prised in  the  same  two  contracts,  were  in 
the  hands  of  Short  &  Mahony,  which  the 
defendants  say  would  not  have  been  the 
case  if  the  sellers  had  been  third '  parties. 
The  onus  of  proving  this  is  clearly  on  the 
defendants,  Short  &  Mahony.  The  bought 
notes,  according  to  their  natural  import, 
represent  that  there  were  sellers  of  the 
iron  other  than  Short  &  Mahony.  The 
account  rendered  by  Short  &  Mahony 
of  then:  brokerage  charges,  on  the  contracts 
in  question,  and  their  receipts  for  the 
same,  represent  the  same  thing;  so  does 
the  guarantie ;  so  also  do  the  letters  of  the 
18th  of  March :  and  I  can  discover  nothing  in 
the  evidence  in  this  cause  sufficient  to  coun- 
tervail the  plain  effect  of  this  documentary 
evidence  as  between  the  plaintiffs  and 
Short  &  Mahony.  Where  indeed  A.  sells 
to  B.  property  which  belongs  to  C,  it  may 
be  right  as  between  B.  and  C.  to  hold  that 
any  general  representation  made  to  B,  which 
would  have  put  a  cautious  man  upon  inquiry, 
which,  if  duly  prosecuted,  would  have  led 
B.  to  a  knowledge  of  C.'s  rights,  shall  be 
held  equivalent  to  actual  notice  to  B.  of  those 
rights.  But  where  A,  dealing  with  B,  makes 
a  particular  and  distinct  representation,  ma- 
terial to  the  interests  of  B,  I  cannot  admit  that 
A.  has  a  right  to  say  to  B.  that  he  B.  should 
have  doubted  A.'s  word,  by  reason  of  any 
general  statement  made  by  A,  which  might 
possibly  be  inconsistent  with  the  particular 
and  distinct  representation.  The  suggestion 
in  the  answer  of  Short  &  Mahony  is,  that 
Bright  himself  told  the  plaintiffs  that  there 
vere  no  sellers  of  the  iron  other  than  Short 
or  his  firm.  There  is  no  evidence  of  this ; 
and  Bright,  in  his  answer,  insists  that  he 
himself  believed  that  there  was  a  bond  fide 


seller  of  iron  other  than  Short  or  his  firm. 
With  respect  to  the  circumstance  that  the 
deposits  on  the  6th  of  June  remained  with 
Short  &  Mahony,  and  the  form  of  the 
guarantie  (upon  both  which  reliance  was 
placed  in  argument,  as  grounds  from  which 
to  infer  an  original  knowledge  in  the  plain- 
tiffs, that  there  were  no  sellers  other  than 
Short  &  Mahony),  I  have  no  hesitation 
in  considering  them  as  insufficient.  I  cannot 
consider  the  particular  and  distinct  repre- 
sentation in  the  documents  I  have  referred 
to  as  countervailed  by  inferences  from  cir- 
cumstances such  as  these.  Indeed,  the  case 
made  by  the  answer,  as  to  what  took  place 
respecting  those  deposits  on  the  6th  of  June, 
is  not  intelligible  as  it  is  there  stated.  If 
third  peisons  were  sellers,  the  deposits,  as 
they  are  called,  would  have  been  paid  over 
to  the  sellers.  If  Short  or  his  firm  was  or 
were  seller  or  sellers  of  the  iron,  the  deposits 
would  have  come  to  their  hands  as  so  much 
purchase-money  paid  on  account  of  the  iron 
as  such,  and  would  necessarily  form  items 
in  their  account  with  Bright.  But  the 
plaintiffs  as  transferees  of  Bright's  interest 
in  the  iron  would  have  had  no  interest  in 
the  deposits,  except  so  far  as  the  value  of 
their  interest  in  the  iron  would  be  enhanced 
by  reason  of  so  much  of  the  purchase-money 
being  paid.  Now  the  account  which  Short 
&  Mahony  give  of  what  took  place  at  the 
meeting  of  Uie  6th  of  June  1845  is  this: 
they  say  that  the  plaintiffs  were  apprehen- 
sive that,  by  the  effect  of  the  two  letters  of 
the  18th  of  March,  which  passed  between 
the  plaintiffs  and  Short  &  Mahony,  the 
plaintiffs  had  made  themselves  liable  to  pay 
the  balance  of  the  purchase-money  ultra 
the  deposits.  How  such  an  idea  could  have 
existed  is  not  now  the  question ;  but  the 
defendants  say  that  the  misapprehension  did 
exist  in  the  plaintiffs'  minds,  and  that,  at 
the  meeting  of  the  6th  of  June,  Short  & 
Mahony  did,  at  the  request  of  the  plaintiffs 
and  of  Bright,  ultimately  consent,  that  in 
consideration  of  the  deposits  of  500/.  and 
2,000/.  being  brought  into  the  account 
between  the  defendants  and  Bright,  the 
plaintiffs  should  be  permitted  to  withdraw, 
and  be  exonerated  from  the  further  per- 
formance and  completion  of  the  two  con- 
tracts in  question,  and  that  the  two  last- 
mentioned  letters  of  the  1 8th  of  March  1 845 
should  be  given  up  to  be  cancelled.     How 
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a  notion  so  preposterous  as  that  which  the 
defendants  ascribe  to  the  plaintifis  could  have 
existed  I  cannot  understand ;  but  I  am  quite 
as  much  perplexed  with  what  the  answer 
says  about  itie  deposits,  if  it  was  really 
supposed  that  the  defendants,  Short  & 
Mahony  had  received  them  in  part  pay- 
ment of  iron  of  which  they  were  sellers. 
But  that  is  their  case. 

But  it  was  said  that,  at  all  events,  Bright 
knew  that  the  case  was  such  as  the  defendants 
Short  &  Mahony  represented  it  to  have  been, 
namely,  that  there  were  no  sellers  of  iron 
other  than  Short  &  Mahony.  Admitting, 
for  the  purposes  of  the  argument,  that  such 
was  the  case,  the  case  as  between  Short  & 
Mahony,  and  the  plaintiffs,  (that  which 
depends  upon  the  documents  above  men- 
tioned) would  not  be  affected  by  it.  Short 
&  Mahony  must,  according  to  my  view 
of  the  evidence,  be  taken  to  have  repre- 
sented to  the  plaintiffs  that  the  interest  of 
Bright  in  the  iron  was  such  as  upon  the 
face  of  the  documents  it  appeared  to  be ;  and 
if  that  be  so,  the  case,  as  between  Short 
&  Mahony  and  the  plaintiffs  would  fall 
within  the  principle  laid  down  by  Lord 
Eldon,  in  Evans  v.  Bicknell  (5) : — that  if  a 
representation  is  made  to  a  man  going  to  deal 
on  the  faith  of  it  in  a  matter  of  interest,  the 
person  making  the  representation,  if  untrue, 
shall  make  it  good.  To  which  he  also  adds 
(an  observation  bearing  upon  another  point 
in  this  case),  that  the  jurisdiction,  assumed 
by  courts  of  law  in  such  cases,  will  not 
oust  the  jurisdiction  of  this  Court.  But  I 
cannot  upon  the  evidence  in  this  cause 
assume,  in  favour  of  Short  &  Mahony,  that 
Bright  knew  that  which  they  say  he  knew. 
Upon  the  evidence  before  roe  I  should  con- 
clude he  did  not.  It  is  impossible  to  read 
the  answer  on  that  part  of  the  case  without 
being  struck  by  its  want  of  precision.  The 
defendants  do  indeed  say,  with  refer- 
ence to  the  contract  of  the  14th  of  February 
1845,  that  Bright  consented  to  that  contract 
being  fulfilled  by  Short  or  Short  &  Mahony. 
But,  whether  the  consent  to  which  they 
speak  is  an  inference  they  draw,  or  a  con- 
sent simply  given,  I  do  not  know ;  but  I 
conclude  it  to  be  the  former.  For,  inde- 
pendently of  the  expression  **  consent" 
being  ill  adapted  to  a  case  in  which  the 

(5)  6  Ves.  174. 


arrangement  was  a  concession  made  for 
Bright's  accommodation,  the  expressions  in 
the  answer  are  argumentative  rather  than 
positive.  Thus,  in  one  passage,  Short  & 
Mahony  say  ''that  Bright  must  have  known 
that  Short  was  to  be  the  actual  principal  in 
respect  to  the  1,000  tons  in  the  contract  of 
the  14th  of  February  1845."  And  again, 
"  that  Bright  never  made  any  inquiry  as  to 
whether  any  other  person  than  Short  was 
the  seller,  or  requested  to  be  furnished  with 
the  name  of  the  seller,  or  requested  to  see 
the  books  of  the  defendants  relating  to  the 
transaction,  or  containing  the  usual  entry 
of  the  same,  or  made  any  suggestion  that 
there  ought  to  be  a  third  party  as  seller,  or 
that  he  considered  or  believed  that  there 
was ;  but,  on  the  contrary,  Bright  always 
acted  as  if  he  well  knew  (as  in  fact  he  did), 
that  Short  &  Mahony  had,  on  behalf  of 
Short  as  the  principal,  taken  upon  them- 
selves the  fulfilment  of  the  contract,  and 
was  willing  to  look  to  Short  in  the  trans- 
action." This  was  singular  language,  if  it 
was  of  express  arrangement  that  Short  or 
Short  &  Mahony  were  the  sellers.  The 
answer  of  the  defendants,  Short  &  Mahony, 
with  respect  to  the  contract  of  the  11th  of 
March,  is  less  precise  than  that  respecting 
the  contract  of  the  14th  of  February;  I 
doubt  much  whether  it  is  possible  to  ex- 
tract from  it  an  averment  that  Bright  had 
the  knowledge.  They  say  "  they  believe 
that  when  the  contract  or  bought  note  of 
the  11th  of  March  1845  was  delivered  by 
Short  &  Mahony  to  Bright,  Bright  fully 
considered  and  believed  that  these  defen- 
dants were,  or  that  the  defendant  Short 
was  himself,  the  actual  seller  of  the  whole 
of  the  2,000  tons  of  iron,  and  that  he  was 
content  that  he  should  be  so ;"  and  upon 
this  follows  an  argumentative  averment 
similar  to  that  respecting  the  contract  of 
the  14th  of  February.  Yet,  this  is  a  most 
important  point  in  the  defendants'  case,  and 
is  put  forward  to  displace  the  plaintiffs' 
equity  as  under  Bright.  The  cause  must, 
therefore,  in  my  opinion,  be  disposed  of 
upon  the  hypothesis  that  the  plaintiffs 
advanced  their  money  without  notice  that 
the  transaction  was  other  than  on  the  face 
of  the  bought  notes  and  other  documents  it 
was  represented  to  be ;  and  also  upon  the 
hypothesis  that  Bright  was  in  the  same 
position.      Tliis  latter  proposition  is  nut 


HILARY  TERM,  1848. 


295 


necessary  upon  the  point  under  considera- 
tion. But  it  may,  perhaps,  be  of  more 
importanoe  upon  a  point  that  remains. 

A  third  point  which,  if  made  good  by  the 
defendants,  would  also  displace  the  plain- 
tiifs*  claim,  under  the  documents  I  have 
above  relied  upon,  was  this: — That  the 
effect  of  the  transaction  of  the  6th  of  June 
was,  that  the  plaintiffs  abandoned  all  in- 
terest whatever  in  the  iron;  and  if  Mr. 
Barrett's  evidence  is  to  be  believed,  this 
certainly  was  not  the  case ;  and  Mr.  Barrett's 
evidence  is  corroborated  by  the  proba- 
bilities of  the  case.  It  is  to  be  remem- 
bered, that,  on  the  6th  of  June,  the  parties 
all  acted  upon  the  supposition  that  the 
contracts  were  to  be  completed.  Omitting, 
therefore,  the  supposed  liability  of  the 
defendants,  they  had  a  very  direct  interest 
in  waiving  their  lien  upon  the  iron  in  favour 
of  any  one  who  would  pay  the  prompts ; 
but  no  interest  in  giving  up  their  security 
against  Bright.  Accordingly,  the  transac- 
tion took  that  turn.  The  letters  between 
the  plaintiffs  and  Short  &  Mahony  were 
cancelled;  but  the  security  given  by  Bright 
to  the  plaintiffs  is  retained.  The  liability  of 
the  plaintiffs  must  have  been  supposed  to 
arise  out  of  the  letters  between  the  plaintiffs 
and  Short  &  Mahony  only,  or  the  other 
documents  would  have  been  cancelled  also. 
Mr.  Barrett's  evidence,  which  speaks  of  the 
strange  impression  the  plaintiffs  were  under 
respecting  their  liability,  and  which  I  should 
have  thought  he  might  have  removed,  is 
express  that  their  rights  as  against  Bright 
were  not  abandoned ;  and  as  I  think  that 
is  the  inference  furnished  by  the  facts  of  the 
case,  and  which  (if  compelled  to  act  upon 
that  evidence  only)  I  should  draw  from 
them,  I  have  no  hesitation  in  receiving 
Barrett's  evidence  in  support  of  it;  for  if 
the  plaintiffs  could  have  sustained  their  suit 
independent  of  the  cancellation  (on  the  6th 
of  June  1845)  of  the  two  letters  of  the  18th 
of  March  preceding,  I  am  dear  that  the 
contracts  were  to  be  completed  (the  plaintiff 
being  ignorant  of,  but  Short  &  Mahony 
knowing,  the  truth  of  the  case),  I  say,  I  am 
clear  that  a  transaction,  which  took  place 
under  such  circumstances,  cannot  give  Short 
&  Mabony  any  advantage  in  this  court. 

The  next  point  I  shall  notice  is  that,  in 
support  of  which  the  case  of  Hammond  v. 


Messenger  was  cited.  To  that  case  and  the 
authorities  cited  therein,  may  be  added  a  re- 
ference to  the  cases  oiRose  v.  Clarke  {6)  and 
Barker  v.  Birch(7).  The  authority  of  Hant" 
mond  V.  Messenger,  independently  of  the 
authority  of  the  Judge  who  decided  it,  is  en« 
hanced  by  the  circumstance  that  the  decision 
was  not  appealed  from,  when  it  is  seen  who 
the  counsel  were  in  support  of  the  bill. 
But  Hammond  v.  Messenger  does  not  in 
my  opinion  govern  this  case.  In  that  case, 
the  question  between  the  obligor  in  the 
bond  and  the  party  entitled  to  receive  the 
money  due  upon  the  bond  (whether  obligee 
or  his  assignee)  was  purely  legal.  In  this 
case,  admitting  (against  my  first  impression 
during  the  argument)  that  the  question  be- 
tween the  plaintiffs  and  the  defendants  might 
be  tried  at  law,  there  is  an  original  juris- 
diction in  this  Court  arising  out  of  the  facts 
that  Short  or  Short  &  Mahony  (as  brokers) 
filled  a  fiduciary  character,  the  duties  of 
which  were  not  consistent  with  but  opposed 
to  their  interests  as  sellers ;  and,  further,  that 
the  plaintiffs  advanced  their  money  upon 
a  representation  which  was  untrue.  The 
original  jurisdiiition  to  try  a  right  depend- 
ing upon  such  considerations  is  not  ousted 
because  the  right  might  be  tried  at  law. 

But  it  was  said,  that  although  the  plain- 
tiffs might  have  filed  a  bill  to  enforce  the  con- 
tract, they  could  not  file  a  bill  to  rescind  it ; 
and  this  objection  divided  itself  into  two 
heads :  first,  that  the  suit  was  open  to  the 
objection,  that  the  relief  sought  savoured  of 
and  was  within  the  mischief  of  the  law  against 
champerty,  and  Prosser  v.  Edmonds  was 
cited.  Secondly,  it  was  said,  that  Bright 
as  between  himself  and  Short  &  Mahony 
might  enforce  the  contract,  and  that  unless 
Bright  were  plaintiff  alone,  or  with  the 
plaintiffs,  there  was  nothing  to  prevent  his 
doing  so.  With  respect  to  the  former  of 
these  objections,  I  am  satisfied  it  proceeds 
upon  a  fallacy.  If,  as  in  Prosser  v.  Ed" 
mondSf  the  contract  which  the  plaintiffs 
sought  to  enforce  had  been  as  between 
themselves  and  Bright,  a  contract  for  the 
purchase  of  a  litigated  right,  the  objection 
might  have  prevailed.  But  that  was  not 
the  case.     The  contract  as  between  the 


(6)  1  Y(m.  &  Coll.  C.C.  684. 

(7)  11  Jurist,  881. 
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plaintiffs  and  Bright  was  free  from  objection. 
A  subsequent  discovery,  as  I  will  here 
assume,  of  a  fraud  (as  this  Court  considers 
it)  has  shewn  that  both  Bright  and  the 
plaintiffs  were  deceived  by  the  misrepresen- 
tations of  Short  &  Mahony ;  and  the  ques- 
tion is,  what  in  that  case  are  the  rights  of 
the  plaintiffs  as  between  themselves  on  the 
one  side,  and  Bright  or  Short  &  Mahony  on 
the  other?  Is  Bright  to  receive  the  de- 
posits ?  That,  as  between  himself  and  the 
plaintiffs  cannot,  of  course,  be  maintained. 
And  if  the  plaintiffs  as  between  themselves 
and  Bright  have  a  right  to  the  deposits, 
notwithstanding  they  cannot  have  the  benefit 
of  the  purchase  of  the  iron  which  Bright 
assigned  to  them,  why  may  they  not 
enforce  that  right  as  against  the  parties 
liable  to  Bright?  To  &eir  contract  with 
Bright,  as  I  have  already  shewn,  no  objec- 
tion can  be  taken,  the  making  of  which 
was  the  ground  of  the  decision  in  Prosser 
V.  Edmonds.  The  plaintiffs  seek  by  this 
suit  to  enforce  a  right  resulting  from  that 
lawful  contract,  of  the  benefit  of  which  a 
fraud  newly  discovered  has  deprived  them. 
The  communication  between  the  plain- 
tiffs and  Short  &  Mahony,  in  March  1845, 
is  not  unimportant  on  this  branch  of  the 
case;  and  the  suit,  as  I  before  observed, 
is  sustainable  upon  the  distinct  ground  of 
misrepresentation,  which  this  Court,  what- 
ever its  mora]  character  may  be,  deals  with 
as  a  fraud.  With  respect  to  the  latter 
objection,  I  will  not  say  that  it  might  not 
have  prevailed  if  it  had  been  taken  in  an 
earlier  stage  of  the  cause ;  but  if  at  the 
hearing  of  a  cause  I  am  in  a  condition  to 
make  a  final  decree  which  shall  prevent  the 
occurrence  of  that  mischief  against  which 
the  objection  is  directed,  I  have  always 
considered  that  the  objection  comes  too 
late.  It  might  be  sufficient  to  refer  to  the 
common  rule  of  the  court  in  the  case  of 
a  multifarious  bill,  as  an  analogy  for  this 
practice.  The  objection,  though  good  in 
limine^  is  in  general  not  available  at  the 
hearing.  Upon  this  principle  I  acted,  in 
one  of  the  points  that  arose  in  Dyson  v. 
Morris  (8),  Preston  v.  Wilson  (9),  and  in 

(8)  1  Hare,  413 ;  s.  c.  11   Law  J.  Rep.  (n.8.) 
Chtnc  241. 

(9)  6  Ibid.  185 ;  1.0. 16  Law  J.  Rep.  (ir.s.)  Chtnc. 
137. 


Blair  v.  Bromley  {10\  and  I  am  satisfied 
that  the  distinction  is  well  founded* 

Lastly,  the  defendants  Short  &  Mahony 
have  contended  that  if  my  opinion  should 
be  against  them  on  the  main  question , 
they  have  a  right  of  set-off,  which  they 
claim  by  their  answer.  I  Ihink  that  is 
not  the  case,  and  that  the  transaction 
must  be  rescinded  for  fraud.  I  have 
come  to  this  conclusion  without  relying 
on  Barrett's  evidence  upon  any  point  sub- 
stantially in  dispute,  except  that  one  in 
which  it  merely  corroborated  an  inference 
I  should  have  drawn  from  undisputed  facts 
without  it.  The  decree  will  be,  that  the 
defendants  Short  &  Mahony  repay  the 
deposits,  with  interest  at  4/.  per  cent,  from 
the  time  of  the  demand;  the  plaintiffs  to 
be  paid  their  costs  of  suit  by  Short  & 
Mahony  ;  the  costs  of  the  defendant  Bright 
to  be  paid  by  the  plaintiffs,  who  are  to  have 
them  over  against  the  defendants  Short  & 
Mahony. 


L.C. 

1846. 

Nov.  16,  17. 

1848. 

Jan.  25. 


BELL  9.  LORD  MEXBOROUGH. 


This  case  is  reported  in  15  Law  /.  Rep, 
(n.s.)  Chanc.  452. 

The  decision  of  the  Vice  Chancellor  of 
England  was  affirmed  by  the  Lord  Chan- 
cellor. 


L.C. 

1847. 
Nov.  18. 
1848. 
Mar.  3,4,  8.  J 


NIGHTINGALE  «.  GODLBURN. 


This  case  is  reported  in  16  Law  /.  Rep. 
(n.s.)  Chanc.  270. 

The  decision  of  Vice  Chancellor  Wigram 
was  affirmed  by  the  Lord  Chancellor. 


(10)  6  Hare,  642;  8.  c.  16  Law  J.  Rep.  (n.s.) 
Chanc  106,  495. 
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L.C. 

1846. 
Dec.  2,  3. 

1848. 
Jan.  26. 


DAVIS  9.  CHANTER. 


Parties^Limited  ^dtniniairation — Ad' 
ministration  ad  litem —  fVani  of  Parties. 

In  cases  where  the  practice  of  the  ecele- 
sioMtical  courts  prevents  a  party  from  ob- 
taining a  general  administration  to  the  estate 
of  a  deceased  party,  a  grant  of  administra- 
tion limited  ad  litem  will  constitute  a  sufficient 
representative  for  the  purposes  of  a  suit  in 
equity;  and  any  accounts  or  other  proceed- 
ings in  such  a  suit  will  be  as  binding  as  if  a 
general  administrator  had  been  a  party  to  it. 

Where  at  the  hearing  of  a  cause,  it  is 
directed  to  stand  over  for  want  of  parties, 
the  plaintiff  will  not  be  precluded  from 
appealing  from  that  decision,  by  obtaining 
leave  to  amend  by  adding  parties. 

Ann  Chanter  and  two  other  persons  had 
been  defendants  in  a  suit  in  which  the  bill 
was  dismissed,  with  costs,  and  the  costs  of 
those  three  defendants  were  to  be  paid  as 
between  solicitor  and  client.  They  died 
without  having  received  the  costs,  and 
another  suit  was  now  instituted  for  the 
purpose  of  setting  aside  the  decree  in  the 
fonner  suit.  Letters  of  adqainistradon  to 
the  deceased  defendants  limited  ad  litem 
had  been  granted  to  Henry  Best,  a  nominee 
of  the  plaintiffs,  and  Best  had  been  made  a 
defendant  to  this  suit. 

When  the  cause  came  on  for  hearing, 
before  his  Honour  the  Vice  Chancellor  of 
England,  an  objection  was  taken  that  it 
was  necessary  to  have  a  general  adminis- 
trator of  these  defendants  before  the  Court, 
inasmuch  as  the  bill  sought  to  deprive 
their  estate  of  the  benefit  of  the  costs.  The 
administrator  offered  to  renounce  his  claim 
to  the  costs,  but  the  Vice  Chancellor  held 
that  it  was  not  competent  for  him  to  do  so. 
He  considered  the  suit  defective  for  want  of 
parties;  but,  upon  the  application  of  the 
plaintiffs,  he  gave  them  liberty  to  amend 
by  adding  parties. 

They  afterwards  applied  to  the  ecclesias- 
tical court  for  general  administration,  but 
the  Court  refused  the  application.     The 
case  is  reported  as  In  re  Chanter  {\). 
(1)  1  Rob.  273. 
New  Seiiibs,  XVII.— Ciianc. 


The  case  was  now  brought  before  the 
Lord  Chancellor  on  appeal. 

A  preliminary  objection  was  raised,  that 
the  plaintiffs,  by  having  obtained  an  order 
giving  them  liberty  to  amend,  had  acquiesced 
in  the  decision  of  the  Vice  Chancellor,  that 
the  suit  was  defective  as  to  parties. 
Beresford  v.  Adair,  2  Cox,  156. 
Osbourn  v.  Fallows,  1  Russ.  &  Myl. 

741. 
Lumsden  v.  Fraser,  1  Myl.  &  Cr.  600; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  85. 
Lidbetter  v.  Long,  4  Myl.  &  Cr.  286, 
were  cited. 

The  Lord  Chancellor  overruled  the 
objection. 

Mr,  Cooper^  Mr,  Walford,  and  Mr. 
Lovat,  for  the  appellants. 

Mr.  Stuart,  Mr.  Willcock,  Mr.  Bag- 
shawe,  Mr.  Shapter,  and  Mr.  Chichester^ 
for  the  respondents. 

The  following  cases  were  cited:— 

Woolley  V.  Green,  3  Phillim.  315. 

In  re  the  Elector  of  Hesse,  1  Hag.  93. 

Brant  v.  King,  1  Williams  on  Execu- 
tors, 328. 

Moores  v.  Choat,  8  Sim.  508 ;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  128. 

Clough  V.  Dixon,  10  Sim.  564. 

Faulkner  v.  Daniel,  3  Hare,  199. 

Croft  V.  Waterton,  13  Sim.  653. 

Lane  v.  Hardwicke,  9  Beav.  148. 

Sheffington  v.  Budd,  9  CI.  &  Fin.  219. 

Ellice  V.  Goodson,  2  Coll.  4. 

Cawthom  v.  Chalie,  2  Sim.  &  Stu.  127 ; 
s.  c.  3  Law  J.  Rep.  Chanc.  125. 

Sheffington  v.  White,  1  Hag.  699 ;  s.  c. 
2  Hag.  626. 

Harris  v.  Milburn,  2  Hag.  62. 

Jan.  26, 1848. — The  Lord  Chancellor 
said,  that  if  the  principle  upon  which  the 
orders  in  this  case  had  been  made,  was 
correct,  it  was  clear  that  in  many  cases 
there  roust  be  an  absolute  failure  and 
denial  of  justice.  The  ecclesiastical  court 
did  not  grant  general  letters  of  adminis- 
tration, except  to  the  next-of-kin  or  to 
a  creditor  of  a  deceased  person.  It  was 
within  the  power  of  the  ecclesiastical 
courts  to  decide  in  what  cases  they  would 
grant  or  refuse  full  administration,  and  to 
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lay  down  such  rules  as  they  considered 
necessary  for  their  own  practice.  On  the 
other  hand,  there  were  many  suits  in  which 
this  Court  could  not  go  on  without  having 
the  representative  of  some  deceased  person 
made  a  party  to  the  suit ;  and  if  in  all  such 
cases,  however  insignificant  the  interest  of 
a  party  might  be,  this  Court  would  require 
a  party  to  obtain  full  administration,  while 
the  ecclesiastical  court  would  not  grant  it, 
the  grievance  would  have  been  so  great 
that  some  remedy  must  long  ago  have  been 
adopted. 

His  Lordship  then  read  the  form  of  a 
grant  of  administration  ad  litem.  There 
was  no  doubt  as  to  the  construction  of  such 
a  grant.  The  question  therefore  was,  had 
the  ecclesiastical  court  power  to  grant  such 
administration  ?  In  earlier  times  they  had 
the  exclusive  right  of  administration  :  that 
was  assumed  in  the  language  of  the  act, 
31  £dw.  3.  c.  11,  under  which  the  next-of- 
kin  were  now  entitled  to  grants  of  adminis- 
tration. The  authority  of  Blackstone  was 
to  the  same  effect — 2  Black,  Com,  496. 
The  ecclesiastical  courts  were  in  the  habit 
of  granting  administration  for  particular  pur- 
poses, and  the  validity  of  grants  for  parti- 
cular purposes  had  been  admitted  in  very 
numerous  cases.  Lord  Redesdale  on  Plead- 
ing, 177,  I  Williams  on  Executors,  328, 
Faulkner  v.  Daniel,  The  same  learned 
Judge,  by  whom  the  decision  in  this  case 
was  given,  had  expressed  an  opinion,  accord- 
ing to  the  report  of  Croft  v.  Waterton,  that 
a  party,  who  afterwards  obtained  full 
administration,  would  not  be  bound  by  pro- 
ceedings taken  in  a  suit  where  the  party 
who  represented  an  estate  had  limited  ad- 
ministration only,  but  there  seemed  no 
ground  for  such  an  apprehension.  The  case 
of  Harris  v.  Milbum  decided  that  a  limited 
administration  constituted  a  sufficient  re- 
presentative of  an  estate. 

His  Lordship  therefore,  thought,  that  this 
Court  ought  to  give  effect  to  the  limited 
administration  which  the  ecclesiastical  court 
had  granted  in  this  case,  and  that  the 
decision  of  the  Vice  Chancellor  must  be 
overruled. 

Note, — See  Druce  v.  Deniaon,  antCf  p.  149. 


Jan 


L.C.  CIn 

.15,17.18,19K      ] 
Feb.  16.  i^Ea 


re  UNIVERSITY  COL- 
LEGE, OXFORD. 

Ex  parte  moorsom. 

College  Statutes  —  Construction  —  Pre- 
ference to  Candidates  from  Particular  Dis- 
tricts, cssteris  paribus — In  sacerdotio  con- 
stitutus. 

The  statutes  of  a  college  required  that, 
cseteris  paribus,  a  preference  should  be 
given  to  a  candidate  from  a  specified  dis- 
trict, and  a  M,A,  was  to  he  elected  si  talis 
commode  reperiri  potent: — Held^  that  a 
candidate  who  was  a  M,A,  and  from  the 
specified  district  was  not  entitled  to  any  pre- 
ference over  other  candidates,  except  in  case 
of  an  equality  in  other  respects. 

The  statutes  of  a  college  required  that 
every  one  who  was  admitted  a  fellow,  should 
be  in  sacerdotio  constitutus.  The  fellows 
were  usually  admitted  six  months  after  their 
election : — Held,  that  an  admission  to  dea- 
con's orders  was  a  sufficient  qualification : 
and  that  a  layman  might  be  elected  who 
would  not  at  the  expiration  of  six  months 
from  his  election  be  old  enough  to  take 
deacon's  orders ;  it  not  being  impractieahle 
to  obtain  a  faculty  from  the  Archbishop  of 
Canterbury  for  ordination  under  the  usual 
age,  and  the  college  being  willing  and  having 
the  power  to  extend  the  period  of  probation 
beyond  the  usual  six  months. 

This  was  a  petition  addressed  to  the  Lord 
Chancellor  "  acting  on  behalf  of  Her  Most 
Gracious  Majesty  Queen  Victoria,  visitor 
of  University  College  in  the  University  of 
Oxford." 

The  petitioner  was  the  Rev.  Joseph  Ro- 
bertson Moorsom,  the  senior  scholar  of  the 
college,  and  M.A.  of  Oxford.  He  was  also 
a  native  of  the  diocese  of  York,  and  in 
priest's  orders.  The  petition  stated  that  on 
the  1st  of  May  an  election  took  place  to  fill 
up  vacancies  in  two  fellowships  in  Univer- 
sity College :  one  on  the  foundation  of  King 
Henry  IV.,  and  the  other  on  the  foundation 
of  William  of  Durham ;  that  the  petitioner 
was  a  candidate,  but  that  William  Bright, 
B.A.  and  scholar  of  University  College,  was 
elected  to  the' fellowship  on  the  foundation 
of  Henry  IV.:  and  John  Conington,  B.A., 
and  also  a  schplar  of  the  same  college,  was 
elected  on  the  foundation  of  William  of 
Durham ;  that  by  the  statutes  of  the  cul- 
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a  person  elected  on  the  foundation  of 
Henry  IV.  ought  to  be  a  native  of  the  dio- 
cese of  York  or  Durham,  and  in  the  order 
of  priesthood ;  that  Mr.  Bright  was  a  native 
of  the  diocese  of  York,  but  was  not  ordained 
at  the  time  of  his  election,  nor  was  he  then 
of  sufficient  age  to  be  admitted  into  deacon's 
orders  within  the  six  months  which  were 
usually  allowed  to  all  persons  elected  fellows 
as  probationers. 

That  as  to  the  fellowships  on  the  founda- 
tion of  William  of  Durham,  persons  admitted 
were  to  be  M.A.,  and  a  preference  was  to 
be  given  to  candidates  bom  in  the  parts 
nearest  to  the  city  of  Durham ;  that  the 
petitioner  was  bom  nearer  to  Durham  than 
Mr.  Conington,  and  the  latter  gentleman 
did  not  take  his  degree  of  B.A.  till  the 
month  of  April  immediately  preceding  the 
election ;  and  that  the  petitioner  was  bora 
nearer  to  Durham  than  any  other  candidate. 
The  petitioner  therefore  prayed  that  the 
Lord  Chancellor,  as  visitor  of  the  college, 
would  cause  the  statutes  to  be  examined, 
and  order  one  or  other  of  the  elections  to  be 
set  aside,  and  the  petitioner  to  be  admitted 
to  one  or  other  of  the  before- mentioned 
fellowships,  or  that  such  other  justice  might 
be  done  him  as  the  case  might  require ;  and 
that  the  master  and  fellows  might  be  ordered 
to  pay  him  the  costs  of  this  application. 

The  statutes  of  the  college  contained  the 
following  provisions : — 

"Quilibet  eligendus  in  locum  Magistri 
Willielmi  de  Dunelmia  sit  omatus  moribus, 
faeultatibns  pauper  et  ad  proficiendum  in 
facultati  Theologica  magis  aptus,  caeteris 
vero  paribus  ille  praeferatur  casteris  qui  de 
partibus  Dunelmise  proximis  oriundus  ex- 
titerit ;  sit  Magister  in  Artibus  si  talis 
commode  reperiri  poterit  istius  patriae,  si 
non,  sit  Baecalaureus,  vel  si  necesse  fuerit 
Sophista." 

"  Eligendus  in  locum  Henrici  IV.  sit  in 
Sacerdotio  constitutus  saltem  priusquam  in 
perpetuum  Socium  admittatur." 

'*Quemlibet  vero  sic  electum  per  sex 
menses  manere  volumusantequam  in  verum 
et  perpetuum  CoUegii  Socium  admittatur,  ut 
probari  possit  an  sit  moribus  et  scientia 
aptus  et  idoneus  ad  Societatem  dicti  Col- 
legii;  completis  autem  sex  mensibus,  si 
idoneus  inventus  fuerit  a  Magistro  coram 
Sociis  admittatur  in  perpetuum  Socium  et 
omnia  jura,  privilegia  et  emolumenta  ad 


locum  Socii  spectantia :  juramento  prius  ab 
eo  (sicut  hactenus  consuetum  est)  solem- 
niter  praestito  se  observaturum  statu ta,  pri- 
vilegia, consuetudines  et  libertates  istius 
Collegii,  doctrinamque  et  bonos  mores  et 
CoUegii  pacem  et  emolumentum  procura- 
turam  et  promoturom :  sin  autem  post  sex 
menses  completes  minime  habilis  et  idoneus 
reperiatur  a  Magistro  et  Sociis  vel  majore 
eorum  omnium  parte,  a  Collegio  penitus 
amoveatur." 

For  the  election  of  the  Master,  there  was 
the  following  proviso  : — 

*'  Proviso  semper  quod  is  qui  eligitur,  sit 
vel  olim  fuerit  Socius  vel  Scholaris  istius 
Collegii,  vel  saltem  in  Collegio  educatus ;  ad 
minimum  Magister  in  Artibus  vel  Legum 
Baecalaureus,  ultra  triginta  annorum  aetatem 
et  in  sacerdotio  constitutus.*' 

On  behalf  of  the  petitioner,  it  was  con- 
tended, that  the  word  **  sacerdos"  was 
applicable  only  to  the  two  higher  orders  of 
priesthood,  namely,  bishops  and  priests,  and 
that  it  did  not  comprise  deacons.  In  sup- 
port of  this  the  following  authorities  were 
cited — 

Ducange's  Glossarium  Medics  et  Infimce 
Latinitatis,  under  the  words  **  Sacer- 
dos,"  "  Sacerdotium,"  "Diaconus," 
"  Presbyter." 

Mabillons  Acta  Sanctorum,  Sodc.  III. 
p.  54,  363. 

Hooker's  Ecclesiastical  Polity^  Book  5. 
c.  78.  s.  2. 

Parkhurst'a  Lexicon,  under  the  word 
^*np«rfivrtpos"  **  Sacerdos.'* 
It  was  also  insisted  that  the  statutes 
respecting  the  fellowship  on  the  foundation 
of  William  of  Durham,  precluded  the  fellows 
from  rejecting  a  candidate  born  nearer  to 
Durham  and  being  a  M.A.,  in  favour  of  a 
B.A.  who  was  not  entitled  to  any  preference 
on  account  of  the  place  of  his  birth. 

On  the  other  side,  in  support  of  the 
argument  that  "  in  sacerdotio  constitutus" 
was  intended  to  comprise  all  orders  of  priest- 
hood, the  following  authorities  were  referred 
to — 

Bingham's  Antiquities,  vol.  1.  p.  86. 

S2nd  Article  of  the  Church  of  England, 
*  Of  the  Marriage  of  Priests.* 

Hickes*  Christian  Priesthood,  p.  38. 
It  was   also   insisted   that  no    preference 
ought  to  have  been  given  to  the  petitioner, 
except  in  a  case  of  equality  in  other  respects, 
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and  that  there  was  not  in  this  case  any  alle- 
gation of  such  equality. 

Lr,  EUerton's  case,  in  the  matter  of  Mag- 
dalen College,  Oxford  {l\  and  Mr,  Rob- 

(])  The  case  of  Dr.  EUerton  occurred  in  the 
year  1803.  •  Mr.  Collins  had  been  elected  a  Fellow 
of  Magdalen  College,  Oxford,  on  the  Inseldew 
Foandation,  in  preference  to  the  Rev.  Mr.  Ellerton. 
Mr.  Ellerton  appealed  to  the  visitor,  the  Bishop  of 
Winchester,  Dr.  Brownlow  North,  who  decided 
that  Mr.  Collins  being  a  layman,  was  not  eligible, 
and  required  the  college  to  admit  Mr.  Ellerton. 

In  1799,  a  memorial  had  been  presented  to  the 
Bishop,  asidng  for  his  opinion  upon  a  hypothetical 
case.  The  statutes  of  the  college  contained  the 
following  provisions : — 

**  Volumus  etiam  quod  ad  voluntatem  devoti  viri 
Domini  Thomas  Ingeldew,  Capellani,  perficiendam 
sint  in  dicto  collegio  nostro  perpetuis  futuris  tern- 
poribus  duo  in  facultate  artium  graduati,  et  ad 
studiendum  in  Theologia  apti,  in  ortUne  sacerdotaii 
constitute* 

**  Quod  nuUus  in  dictum  numerum  scholarium 
praedictorum  eligatur  nisi  qui  in  piano  cantu 
competenter  prius  fuerit  eruditus  et  primam  ton- 
snram  clericalem  habens:  nullum  impedimen- 
tum  canonicum  praeter  defectum  astatis  patiens: 
ad  sacerdotium  sit  aptus  et  dispositus,  bonis  con- 
ditionibus  peromatus,  et  ad  realiter  proficiendum 
habilis  et  idoneus." 

The  Bishop's  answer,  after  commenting  upon  the 
statutes,  proceeded  as  follows : — 

"  I  conceive  upon  this  ground,  (minor  orders 
and  tonsure  having  no  place  with  us,)  the  founder 
would  now  admit,  that  a  layman  intended  for  Holy 
Orders  may  be  elected  a  probationer;  but  his  direc- 
tion relative  to  his  actual  fellow  admitting  of  no 
doubt,  such  probationer  would  become  disqualified 
and  incapable  of  continuing  actual  fellow,  if  he  did 
not  at  the  proper  age  proceed  without  delay  to  take 
the  order  of  deacon  and  priest,  or  if  a  deacon  to 
take  priest's  orders.  I  am  of  opinion,  therefore,  that 
the  college  may  elect  a  probationer  for  an  Ingeldew 
fellowship: — First,  a  person  not  actually  in  holy 
orders  :  secondly,  a  person  in  deacon's  orders, 
whose  age  will  not{*)  admit  of  his  being  a  priest 
before  the  expiration  of  his  year  of  probation. 
Thirdly,  a  layman,  if  his  age  be  such  as  to  admit 
of  his  being  a  priest  before  the  year  of  probation 
expires. 

"(Signed),  B.  Winton,  Chelsea,  March  9,  1799." 

Dr.  Ellerton  brought  the  actual  case  before  his 
Lordship  shortly  afterwards ;  and  he  then  gave  a 
formal  decision  upon  the  point 

The  bishop,  after  referring  to  his  former  answer 
and  commenting  on  the  services  which  were  for- 
mally required  from  the  fellows  who  must  be  in 
saeerdotio  constitutif  continued,  "It  appears  to  me 
that  the  abolition  of  the  service  of  mass,  and  the 
reform  of  our  church,  entitle  the  college  to  extend 
the  interpretation  of  the  statute  so  far,  and  so  far 
only  as  to  elect  any  person  a  probationer  fellow 

(•)  It  was  stated  to  he  a  matter  of  doubt,  whether 
the  word  "not"  had  not  been  interpolated  in  this 
sentence. 


son's  case  before  Lord  Eldon  (2),  were  cited, 
in  addition  to  the  foUowing  audiorities — 
Ex  parte  Wrangham,  2  Yes.  jun.  609. 
Ex  parte  Inge,  in  the  matter  of  Catha-* 
rine  Hall,  2  Russ.  &  Myl.  590. 

It  was  also  contended  that  a  &calty 
might  have  been  obtained  from  the  Arch- 
bishop of  Canterbury,  to  enable  Mr.  Bright 
to  be  ordained  under  the  usual  age  of  twenty  «- 
three  :  and  that  even  if  such  a  faculty  were 
refused,  still  the  fellows  of  the  college  might 
grant  a  longer  probationary  time  than  six 
months  before  Mr.  Bright  was  admitted  as 
an  actual  fellow.  Out  of  sixty-nine  admis- 
sions to  fellowships  in  that  college,  seven- 
teen had  taken  place  after  the  expiration  of 
more  than  six  months  from  the  election 
of  those  fellows.  It  appeared  also  that  Mr. 
Moorsom  had  lodged  a  caveat  at  the  Faculty 
Office  to  prevent  Mr.  Bright  from  obtain- 
ing a  faculty  without  notice  to  Mr.  Moor- 
som (3). 

Mr,  Cooper  and  Mr.  Adams  appeared 
for  the  petitioner. 

(other  qualifications  of  course  concurring)  wbo  cam 
before  or  at  the  time  of  his  becoming  actual  fellow 
take  priest*  s  orders,  and  thereby  satisfy  those  words 
of  Mr.  Ingeldew,  which  are  not  affected  by  the 
Reformation,  and  perform  such  duties  as  are  still 
remaining  incumbent  upon  priests.  Under  this 
rule  of  interpretation,  I  am  of  opinion  that  in  the 
case  now  before  me,  Mr.  Collins  not  being  qualified 
as  above,  was  not  entitled  to  a  preference,  but  that 
Mr.  Ellerton  being  the  only  qualified  candidate, 
was  duly  elected;  that  a  new  election  cannot  be 
resorted  to  without  injury  to  his  fair  pretensions ; 
and  that  I  am,  therefore,  called  upon  to  require  that 
Mr.  Ellerton  be  admitted  to  a  probationer's  place 
by  the  president.  Given  under  my  hand  and  pri- 
vate seal,  this  2nd  day  of  September  1808,  at  Fam- 
ham  Castle,  by  me,    (Signed),    B.  Winton." 

(2)  The  Rev.  Mr.  RolMon  was  a  M.A.,  in  priest's 
orders,  and  born  within  two  miles  of  Durham.  His 
competitor,  Mr.  Thorp,  was  an  undergraduate,  bom 
fifteen  miles  from  Durham.  Thorp  was  elected, 
and  Robson  appealed  to  the  Lord  Chancellor 
Eldon ;  but  his  Lordship  considered  the  election 
valid,  and  declined  to  mterfere.  That  oocuned 
in  1802.  The  Lord  Chancellor,  Lord  Eldon,  soon 
afterwards  presented  him  to  a  living. 

(S)  The  only  instance  for  many  years,  in  which 
the  Archbishop  of  Canterbury  has  granted  a 
faculty,  was  stated  to  be  a  case  which  occurred 
twenty-six  years  ago,  where  a  faculty  was  granted 
to  a  gentleman  who  was  about  to  take  a  chaplaincy 
of  the  East  India  Company,  and  was  desirona  of 
proceeding  to  India,  in  a  vessel  which  would  sail 
from  this  country  a  short  time  before  he  would 
be  twenty-three  years  of  age,  but  he  would  have 
attained  that  age  some  time  before  he  could  enter 
upon  his  duties. 
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Mr.  BetheU,  Dr.    Twiss  and   Mr.  R. 

Palmer,  for  the  master  and  fellows  of  the 

college. 

Feb.  16. — The  Lord  Chancellor,  after 
stating  the  object  of  the  petition,  and  re- 
ferring to  the  statutes  respecting  the  election 
of  fellows  on  the  foundation  of  William  of 
Darham,  observed  that  with  regard  to  the 
election  of  Mr.  Conington,  the  only  ground 
upon  which  the  petitioner  grounded  his 
complaint  was,  that  he  was  bom  nearer  to 
Durham  and  was  a  M.A.  He  made  no 
allegation  that  he  was  superior  or  equal 
to  Mr.  Conington  in  point  of  learning.  His 
Lordship  thought  the  statutes  gave  no  pre- 
ference to  the  petitioner  on  account  of  the 
place  of  his  birth  unless  there  was  an 
equality  between  him  and  the  other  candi- 
dates in  other  respects.  Lord  Hardwicke, 
Lord  Rosslyu  and  Lord  Eldon  had  come 
to  the  same  conclusion.  In  Hobson'a  case, 
before  Lord  Hardwicke  in  1740,  he  had 
indeed  declared  that  the  party  who  was 
bom  nearer  to  Durham  than  his  com- 
petitor was  entitled  to  the  fellowship ;  but 
he  had  had  an  examination  of  both  par- 
ties, and  he  only  declared  that  the  fel- 
lowship was  to  be  given  to  the  party 
who  had  claimed  it  as  possessing  the 
advantage  as  to  the  place  of  his  birth, 
when  he  had  carefully  ascertained  that 
in  other  respects  there  was  an  equality 
between  them.  Similar  decisions  were  given 
in  Ex  parte  Wrangham  and  in  Robson^s 
case.  In  the  Catharine  HaU  case  the  pre- 
ference was  positively  directed  by  the  sta- 
tutes, and  that  clause  was  not  qualified  by 
a  ceteris  paribus  proviso. 

"With  regard  to  Mr.  Bright's  election,  the 
objection  was  that  he  was  not  in  orders  at 
the  time  of  his  election  ;  that  he  could  not 
have  obtained  priest's  orders  within  the 
time  usually  allowed  for  probation,  and  that 
even  then  he  would  only  be  in  deacon's 
orders. — [His  Lordship  read  the  words  of 
the  statutes.] — He  thought  that  although 
the  word  **  sacerdos*'  when  used  to  describe 
a  particular  order  of  priesthood  with  refer- 
ence to  other  orders,  might  mean  a  person 
who  had  received  priest's  orders,  still  it  was 
used  in  the  statutes  of  the  college,  as  ex- 
pressing the  same  meaning  which  was  gene- 
rally understood  by  a  person  being  in  holy 
urder9,  as  distinguishing  the  laity  from  the 


clergy:  and  that  the  qualification  which 
was  required  by  the  statutes  would  be 
answered  by  a  party  being  in  deacon's 
orders.  [His  Lordship  then  referred  to  the 
case  before  the  Bishop  of  Winchester  respect- 
ing Dr.  EUerton.] 

If,  then,  the  obtaining  deacon's  orders 
would  be  sufiScient  to  satisfy  the  words  of 
the  statutes,  the  question  was,  whether  it 
was  necessary  that  they  should  be  obtained 
within  six  months.  It  was  shewn  that 
many  of  the  fellows  of  the  college  had  not 
been  admitted  until  the  expiration  of  a  much 
longer  time  than  six  months  from  the  day 
of  their  election  ;  and  that  Mr.  Bright 
would  be  old  enough  to  receive  ordination 
within  a  few  weeks  after  the  expiration  of 
six  months  from  his  election.  He  also 
might  have  obtained  a  faculty  from  the 
Archbishop  if  the  petitioner  had  not  inter- 
fered to  prevent  it,  by  lodging  a  caveat. 

He  thought  altogether  there  was  no 
ground  for  the  objections  which  had  been 
raised  by  the  petitioner:  and  his  petition 
must  be  dismissed  ;  but  there  was  no 
authority  that  the  Lord  Chancellor  had 
jurisdiction,  as  visitor,  to  order  the  payment 
of  costs,  and  therefore  the  petition  must  be 
dismissed  without  costs. 
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THE  MASTER,  FELLOWS 

SCHOLARS      OF 

CLARE  HALL  V.  HARD- 


Suit  in  Equity — Ejectment — Party  in 
Possession  —  Notice  of  Adverse  Claim  — 
Improvements — Acquiescence— Surprise. 


A.  is  in  possession  of  an  estate,  to  the 
entirety  of  which  B.  makes  claim,  hut  with- 
out disclosing  the  grounds  of  his  title.  A, 
treating  B.*s  claim  as  a  nullity,  expends 
money  in  improvements,  of  which  B.  is  cog^ 
nizant,  hut  gives  no  further  notice  of  his 
claim  during  the  progress  of  the  expenditure. 
It  appeared  that  B.'s  title  went  only  to  a 
moiety,  and  that  he  knew  this  when  he 
claimed  the  entirety,  B.  afterwards  reco- 
vers the  premises  in  ejectment.  Upon  bill 
by  A.  to  restrain  the  proceedings  in  the 
ejectment :  —  Held,  on  general  demurrer, 
that  as  A,  previously  to  his  expenditure, 
had  distinct  notice  of  a  claim  by  B,  he  had 
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00  equity  as  against  B,  to  be  reimhursed  his 
expenditure. 

j4,  in  possession  of  an  estate  claimed  by 

B,  granted  a  building  lease  to  C,  and  cove^ 
nanted  to  indemnify    C   against  evictian> 

C.  expends  money  in  building  and  is  after" 
wards  evicted.  Whether  the  interest  of  A* 
is  sufficient  to  support  a  bill  by  him  against 
B,  to  be  reimbursed  the  expenditure  on  the 
ground  ofB,*s  acquiescence— qasRve, 

The  plaintiff  in  ejectment  leads  his  adver^ 
sary  to  suppose  that  he  intends  to  try  the 
action  on  the  merits^  but,  in  surprise  of  the 
defendant^  obtains  a  verdict  in  the  trial  by 
matter  of  estoppel.  The  defendant  at  law 
has  no  equity  to  set  aside  the  verdict^  if  it 
raises  no  impediment  to  the  defendant's  again 
trying  the  action  at  law. 

This  cause  came  on  upon  a  general  de- 
murrer for  want  of  equity  to  the  bill.  The 
statements  in  the  bill  were  as  follows :  That 
the  Rev.  Mark  Anthony  Stevenson,  senior 
fellow  of  Clare  Hall,  Cambridge,  by  his 
will,  dated  in  March  1790,  gave  and  be- 
queathed the  whole  of  his  real  and  personal 
estate  to  trustees,  Haggitt  and  Travis,  upon 
trust,  for  Mary  Bowes  for  life,  remainder 
for  Lacy  Harding  for  life;  and  after  the 
decease  of  the  survivor  of  them,  upon  trust 
to  convey  and  transfer  the  said  property  to 
the  master,  fellows,  and  scholars  of  Clare 
Hall,  upon  trust,  for  the  foundation  of 
scholarships,  as  therein  mentioned.  That 
the  testator  died  on  the  24th  of  March  1790, 
and  his  will  was  duly  proved  by  Haggitt 
and  Travis,  and  a  memorial  of  such  will  was 
duly  registered  in  the  proper  office  for  the 
North  Riding  of  Yorkshire,  pursuant  to  the 
act  for  registering  deeds,  &c.,  in  the  North 
Riding.  Travis,  after  surviving  his  co- 
trustee, died,  in  August  1794,  intestate  as 
to  the  trust  estate,  leaving  H.  Travis  his 
grandson  and  heir-at-law;  Mary  Bowes 
died  in  June  1794.  That  the  plaintiffs, 
having  heard  of  the  said  devise,  from  time 
to  time  made  inquiries  as  to  the  existence 
of  L.  Harding,  the  tenant  for  life;  and 
in  reply  to  such  inquiries  were,  in  March 
1817,  informed  that  L.  Harding  was  then 
living,  and  that  part  of  the  real  estate  left 
by  the  said  testator  consisted  of  a  house 
and  shop  in  Newborough  Street,  Scar- 
borough (being  the  premises  which  formed 
the    subject  of  the   suit).     In    1818,   L. 


Harding,  being  of  unsound  mind,  though 
not  found  so  by  inquisition,  became,  at  the 
instance  of  his  mother,  Mary  Harding,  and  of 
the  defendant,  Henry  Harding,  his  younger 
brother,  an  inmate  of  the  York  Lunatic  asy- 
lum ,  and  so  con  tinned  till  his  death.  U  pon  the 
death  of  Mary  Harding,  the  mother,  which 
occurred  between  1817  and  1825,  the  ex- 
penses of  maintaining  L.    Harding  were 
paid  by  the  defendant,  by  whom  also  the 
premises  in  Newborough  Street  were  let  and 
managed,  and  the  rents  received.     That  in 
doing  this  it  was  always  understood,  and 
was  in  {act  the  case,   that  H.   Harding 
acted  as  agent  on  behalf  of  his  brother,  and 
he  accounted  with  the  estate  of  the  latter 
accordingly.     The  bill  then  stated  that  it 
did  not,  however,  appear  that  L.  Harding 
had  ever  actually  been  found  lunatic  by 
inquisition,  or  that  H.   Harding,  or  any 
other  person,  had  ever  been  appointed  com- 
mittee of  the  estate.     That  L.   Harding 
died  in  December  1843,  but  the  plaintiffii 
remained  ignorant  of  that  event  till  Fe- 
bruary  1845,   when  they   were  informed 
thereof  by  an  anonymous  letter.     That  on 
the  6th  of  March  1845,  the  plaintiffs  received 
from  Messrs.  Stickney  &  Rowntree,  who 
were  then  in  the  occupation  of  the  pre- 
mises,  a  letter,  dated   the  4th  of  March 
1845,  as  follows : — "  We  have  just  ascer- 
tained   that    some    premises,    which    we 
have  rented  for  the  last    ten  or   twelve 
years,  at  881.   per  annum,  have,    by  the 
decease  of  a  party  who   had  a  life  in- 
terest in  them,  now  become  the  property 
of  Clare  Hall,  and  have,  in  fact,  been  so  for 
more  than  twelve  months  past.     We  were 
just  about  renewing  our  lease  of  them  with 
the  parties,  when  tbas  discovery  was  made ; 
and,  therefore,  write  to  say  that  we  should 
be  glad  to  treat  for  them  with  any  person 
that  you  may  appoint,  either  to  take  or 
purchase.     It  would  be  to  pull  down  and 
rebuild."     That  the  plaintiffs  having  there- 
upon informed  themselves  of  the  fact  of  the 
death  of  L.  Harding,  obtained  a  conveyance 
of  the  legal  estate  in  the  said  premises  in 
Newborough  Street  from  the  heir-at-law  of 
the  survivor  of  the  trustees  named  in  the 
will  of  M.  A.  Stevenson;  and  that  soon 
afterwards,  Messrs.  Stickney  &  Rowntree, 
the  tenants,  attorned  to  the  plaintiffs,  by 
paying  rent  to  their  agents.     That  very 
bhortlv  after  the  attornment,  the  solicitor  o( 
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H.  Harding  sent  to  the  tenants,  Stickney 
&  Rowntree,  a  letter,  demanding  payment 
of  two  years'  rent,  then  claimed  by  him  as 
due  under  the  lease  of  18S4.  In  reply  to 
this  ]etter,  the  plaintiffs'  solicitors  wrote  to 
the  solicitors  of  H.  Harding  a  letter,  dated 
the  9th  of  July  1846,  and  containing  the 
following  passage :  "  We  infer,  from  your 
letter  to  the  tenants,  that  your  client  sets  up 
an  adverse  claim  to  these  estates ;  and  if  so, 
shall  feel  obliged  by  your  stating  to  us,  for 
the  information  of  the  College,  the  grounds 
of  sQch  claim.  We  trust  you  will  take  no 
unpleasant  steps  against  the  tenants ;  but 
if  the  right  of  the  College  is  to  be  contested, 
we  will  do  what  is  necessary  to  assert  the 
same."  That,  in  reply  to  this,  the  solicitors 
of  the  plaintiffs  received  from  the  solicitors 
of  the  defendant  a  letter,  dated  the  Slst  day 
of  July  1846,  as  follows :  '*  In  answer  to 
yours  of  the  9th  inst.,  we  beg  to  inform 
you  that  the  house,  &c.  occupied  by  Messrs. 
Stickney  &  Rowntree  appears  to  have  been 
treated  for  a  number  of  years  as  the  pro- 
perty of  Mr.  H.  Harding,  and  not  of  his 
late  brother,  L.  Harding ;  and  we  cannot 
make  out  that  it  was  ever  the  property  of 
the  Rev.  M.  A.  Stevenson,  through  whom 
the  College  claims.  Mr.  Harding  seems 
confident  this  property  is  his  own,  and  he 
will  expect  the  rent  to  be  paid.  If  you  can 
shew  us  in  any  way  that  this  house,  &c. 
were  the  property  of  the  late  Mr.  Stevenson 
at  the  time  of  his  death,  the  matter  may  be 
easily  settled.  In  the  mean  time  we  must 
request  the  rent  be  paid."  The  bill  then 
stated  that,  on  the  11th  day  of  August 
1846,  the  plaintiffs'  solicitors  sent  to  the 
solicitors  of  H.  Harding  a  letter,  which,  in 
effect,  asserted  the  right  to  be  in  the  College 
as  devisees  under  the  will  of  Mr.  Stevenson, 
and  which,  after  stating  how  the  College 
had  been  made  acquainted  with  their  right, 
proceeded  aa  follows :  **  We  hope  Mr.  H. 
Harding  may  be  induced  to  give  himself  no 
farther  trouble  about  a  claim  which,  as  it 
is  entirely  without  foundation,  can  only  be 
productive  of  disappointment  and  expense 
to  him."  The  plaintiffs'  solicitors  then 
received  from  the  solicitors  of  H.  Harding  a 
letter,  dated  the  18th  of  August  1846,  as 
follows:  '*We  have  consulted  our  clients 
on  the  subject  of  your  letter,  and  if  you 
can  shew  to  us  anv  title  in  the  late  Mr. 
Stevenson,  at  the  time  of  his  death,  in  his 


own  right,  in  the  houses  you  allude  to,  there 
will  be  no  difficulty  about  arranging  the 
matter ;  but  if  this  should  be  declined  the 
question  must  be  tried  at  law,  as  our  clients 
are  determined  not  to  give  up  any  portion 
of  the  property  until  they  are  satisfied  the 
College  is  entitled  to  it."  The  bill  then 
went  on  to  state  that  the  defendant  and  his 
solicitors,  before  and  at  the  date  of  the 
above-mentioned  letters,  and  subsequently, 
while  the  transactions  in  the  bill  mentioned 
were  proceeding,  well  knew  the  title  to 
the  said  premises  in  Newborough  Street, 
and  were  well  acquainted  with  the  several 
wills  by  which  the  said  premises  were  re- 
spectively devised,  or  which  purported  to 
devise  them,  and  in  particular  that  Henry 
Harding,  and  his  solicitors,  well  knew  of  the 
existence  of  the  will  of  Mrs.  Stevenson, 
the  mother  of  the  said  testator ;  and  M.  A. 
Stevenson  well  knew  that  the  said  last- 
mentioned  will  purported  to  devise  the  said 
premises  in  Newborough  Street  aforesaid  ; 
and  that  the  said  will  had  never  been  regis- 
tered, pursuant  to  the  statute  8  Geo.  2, 
entitled,  '  An  act  for  the  public  registering 
of  all  deeds,  conveyances,  vrills,  and  other 
incumbrances  affecting  lands,  tenements, 
or  hereditaments,  within  the  North  Riding 
of  York;'  and  that,  in  consequence  of  the 
said  will  not  being  registered  according  to 
the  said  statute,  the  said  will  was  not  likely 
to  be  known  to  the  plaintiffs,  or  their  said 
solicitors,  and  that  from  the  statement  of 
the  plaintifls'  solicitors,  in  the  correspon- 
dence, the  said  H.  Harding  and  his  said 
solicitors  well  knew,  as  the  fact  was,  that 
the  plaintiffs  and  tlieir  solicitors  and  agents 
were  wholly  ignorant  of  the  existence  of  the 
said  will  of  Mrs.  Stevenson,  and  of  any 
right  or  title,  or  of  any  &ct  which  might 
lead  them  to  suppose  that  there  was  any 
right  or  title  to  the  said  premises,  in  the 
said  H.  Harding,  and  that  the  only  sugges- 
tion made  to  the  plaintiffs'  solicitors  of  the 
nature  of  such  title  was,  that  the  said 
H.  Harding  claimed  under  his  brother  L. 
Harding,  which  suggested  claim,  however, 
they,  the  plaintiffs,  had  ascertained  to  be 
without  foundation,  inasmuch  as  he  was  not 
in  iaxx  the  heir-at-law  of  his  said  brother. 
The  bill  then  stated  that  the  buildings  then 
standing  upon  the  said  premises  in  New- 
borough Street  were  in  a  very  dilapidated 
condition,  and  of  very  little  value,  although 
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the  site  thereof,  from  its  situation,  was  of 
considerahle  value ;  and  that  it  appeared  to 
the  plaindfTs'  land-agent  that  the  most 
heneficial  way  of  dealing  with  the  said  real 
estate  unsold  would  he  to  demise  the  said 
premises  for  a  term  of  years,  in  consideration 
of  the  lessees  or  lessee  thereof  erecting  there- 
upon good  and  substantial  buildings  in  the 
place  of  such  dilapidated  buildings  as  afore- 
said. That  in  order  to  carry  into  effect  such 
proposed  improvements,  a  memorandum  or 
agreement,  bearing  date  the  22nd  of  August 

1846,  was  made  and  signed  on  behalf  of  the 
plaintiffs  of  the  one  part,  and  Stickney  & 
Rowntree  of  the  other  part,  whereby,  in 
consideration  of  the  conditions  therein  ex- 
pressed being  performed  and  fulfilled,  the 
plaintiffs  agreed  to  grant  unto  the  said 
Stickney  &  Rowntree,  from  Michaelmas,  for 
a  term  of  forty  years,  a  lease  of  the  said 
premises  in  Newborough  Street,  which  said 
premises  it  was  thereby  agreed  should  be 
pulled  down  and  rebuilt  by  and  at  the 
expense  of  the  said  Stickney  &  Rowntree, 
agreeable  to  plans  agreed  upon,  within  three 
years,  at  the  yearly  rent  of  38^.,  and  it  was 
thereby  further  agreed  that  the  plaintiffs 
should  hold  the  said  Stickney  &  Rowntree 
harmless  from  any  other  person  or  persons 
claiming  the  said  property,  and  defend  any 
action  that  might  be  brought  against  them 
for  any  rent  paid  in  respect  thereof,  and  that 
the  said  lease  should  contain  all  necessary 
clauses  usually  inserted  in  college  leases. 

The  bill  then  stated  that  in  pursuance  of 
the  said  agreement,  the  said  Stickney  & 
Rowntree,  in  the  month  of  October  1846, 
pulled  down  the  said  buildings  then  standing 
on  the  said  premises  in  Newborough  Street, 
and  laid  out  a  sum  of  1,400/.  or  thereabouts 
in  building  a  good  and  substantial  dwelling- 
house  and  shop  on  the  said  premises,  ac- 
cording to  the  said  plan  approved  of  on 
behalf  of  the  plaintiffs,  and  die  further  sum 
of  200/.  or  thereabouts  in  necessary  fixtures 
and  internal  fittings  for  the  said  shop  and 
dwelling-house.  That  the  said  works,  on 
the  said  premises,  in  pulling  down  and 
erecting  buildings  thereon,  occupied  several 
months,  and  in  particular  from  the  month 
of  October  1846  until  the  month  of  May 

1847,  and  that  the  said  H.  Harding,  who 
resided  at  Heworth,  in  the  county  of  York, 
but  had  other  property,  as  the  plaintifl» 
believed,  in  the  said  borough  of  Scarborough, 


and  was  in  frequent  communication  with 
his  said  solicitors,  and  his  said  solicitors, 
who  resided  and  practised  at  Scarborough 
aforesaid,  were,  during  the  whole  of  the 
progress  of  the  said  works,  well  aware  that 
the  said  works  were  going  on,  and  that  such 
dilapidated  buildings  were  being  pulled 
down,  and  that  a  large  sum  of  money  was 
being  expended  in  the  erection  of  other 
buildings  on  the  said  premises,  but  that, 
nevertheless,  the  said  H.  Harding  did  not, 
nor  did  his  solicitors,  give  to  the  plaintiffs 
or  their  solicitors,  or  the  said  tenants  of  the 
said  premises,  any  notice  or  intimation  that 
the  said  H.  Harding  claimed  any  interest 
in  the  said  premises,  as  tenant  in  common 
with  the  plaintiffs,  under  any  will  or  devise, 
of  a  moiety  of  the  said  premises.  That 
neither  the  said  H.  Harding,  nor  his  said  so- 
licitors on  his  behalf,  during  the  whole  of  the 
progress  of  the  said  works,  gave  the  plaintiffs 
or  their  solicitors  or  agents  any  reason  to 
believe  that  the  said  H.  Harding  persisted 
in  the  said  claim  to  the  entirety  of  the  said 
estate,  and  in  fact,  that  the  said  H.  Harding, 
knowing  of  the  said  improvements  on  the 
said  premises,  permitted  the  same  to  be 
made  at  the  expense  of  the  said  Stickney 
&  Rowntree,  or  of  the  said  Rowntree, 
without  any  objection  and  without  intima* 
tion  to  the  said  Stickney  &  Rowntree,  or 
the  plaintiffs,  that  he  intended  to  take 
proceedings  by  ejectment,  &c.  That  Stick- 
ney died  before  the  new  buildings  were 
erected,  and  thereby  all  the  estate  and 
interest  of  the  said  Stickney  in  the  said 
premises  and  all  his  interest  under  the  said 
agreement  had  become  and  were  then  vested 
in  the  said  Rowntree.  That  within  a  very 
short  time  after  the  said  new  buildmgs  on 
the  said  premises  were  erected,  and  when 
the  same  were  nearly  completed,  H.  Hard- 
ing brought  his  action  of  ejectment  in  the 
Court  of  Queen's  Bench,  for  the  recovery  of 
the  said  premises,  and  caused  the  declara- 
tion in  such  action,  dated  the  21st  of  May 
1847,  to  be  served  upon  the  said  Rowntree 
the  tenant,  and  that  the  plaintiffs  appeared 
in  such  action,  and  pleaded  the  general 
issue.  That  some  time  before  the  action 
came  on  for  trial,  the  plaintiffs'  solicitors 
received  from  the  solicitors  of  H.  Harding 
a  notice,  dated  the  1st  of  July  1847,  entitled 
in  the  said  action,  and  stating  that  H. 
Harding  proposed   to  adduce  in  evidence 
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the  several  documents  therein  specified 
(consdttiting  his  title  to  a  moiety  of  the 
premises  in  question  under  the  will  of 
Mary  Stevenson,  and  a  will  and  codicil 
of  Mary  Bowes,  daughter  of  the  said  Mary 
Stevenson).  That  the  plaintiffs  having 
caused  inquiries  to  be  made  with  reference 
to  the  said  wills,  the  plaintiffs  discovered 
that  the  premises  in  Newborough  Street 
did  not  descend  to  the  testator,  M.  A. 
Stevenson,  as  heir-at-law  of  his  father, 
bnt  that  the  same  were  devised  by  the  will 
of  M.  Stevenson,  the  mother  of  the  tes- 
tator, M.  A.  Stevenson,  who  survived  his 
father,  and  that  such  will  of  M.  Stevenson 
bore  date  the  0th  day  of  December  1771. 

The  bill  then  set  forth  the  will  of  M. 
Stevenson  and  another  will  of  her  daughter 
M.  Bowes,  with  the  deduction  of  the  defen- 
dant H.   Harding's  title  thereunder  to  a 
TDoiety  of   the   premises  in   Newborough 
Street,  an4  then  proceeded  to  allege  that  on 
the  action  of  ejectment  coming  on  for  trial 
at  the  Yorkshire  Summer  Assizes  for  1847, 
the  plaintiffs  were  advised  that  not  only 
was  H.  Harding,  as  lessor  of  the  plaintiff  in 
the  said  action,  entitled  in  the  event  of 
establishing  a  title  as  tenant  in  common, 
under  the  said  will  of  the  said  M.  Steven- 
son, to  recover  judgment  in  the  action  in 
respect  of  the  ouster  of  his  undivided  moiety 
occasioned  by  the  erection  of  the  said  new 
buildings  on  the   said  premises,  but  that 
without  establishing  a  title  as  tenant  in 
common,  the  said  Henry  Harding,  as  such 
lessor,  would  at  the  said  trial  be  enabled  to 
recover  a  verdict  and  judgment  in  the  said 
action,  by  producing  in  evidence  therein  a 
lease  of  the  14th  of  April  1834,  made  and 
executed  by  him  of  the  one  part,  and  the 
said  Stickney  &  Rowntree  of  the  other  part, 
whereby  the  said  Stickney  &  Rowntree  had 
become  tenants  of  the  said  H.  Harding  of 
the  said  premises  in  Newborough  Street, 
and  by  proving  the  subsequent  occupation 
of  the  premises  by  the  said  tenants  upon 
the  terms  of  the  said  lease,  whereby  the 
defendants   in   the  said  action   would   be 
estopped  at  law  from  disputing  the  title  of 
H.  Harding,  inasmuch   as  the  possession 
under  the  said  tenancy  had  never  been  sur- 
rendered or  given  up  to  H.  Harding.  That 
at  or  shortly  before  the  cause  was  called  on 
for  trial,   die  counsel  for    the    lessor  of 
the  plaintiff  in   the  cause  handed  to  the 
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counsel  of  the  defendants  in  the  same 
the  lease  of  the  14th  of  April  1834, 
and  informed  the  said  counsel  that  the 
said  plaintiff  would  give  in  evidence  the 
said  lease,  and  that  in  consequence  of 
such  intimation,  when  the  cause  was  called 
on  for  trial,  the  counsel  of  the  defendants 
stated  to  the  Court  to  the  effect,  that  in 
consequence  of  the  intimation  that  the 
plaintiffs  in  the  action  intended  to  set  up 
the  said  lease  by  way  of  estoppel,  the  plain- 
tiffs (in  their  character  of  defendants  to  the 
said  action)  were  advised  to  withdraw  from 
the  defence  of  the  said  action,  and  that 
according  to  the  practice  in  such  circum- 
stances in  ejectment  the  nominal  plaintiff 
was  nonsuited  ;  and  the  defendant,  H. 
Harding,  thereupon  became  entitled  to  ob- 
tain a  rule  of  Her  Majesty's  Court  of 
Queen's  Bench  for  issuing  a  writ  of  posses- 
sion for  the  recovery  of  the  possession  of 
the  entirety  of  the  said  premises ;  that 
under  the  circumstances  aforesaid,  the  right 
or  title  of  the  plaintiffs  and  of  the  said  H. 
Harding  at  law  had  not  been,  and  by  rea- 
son of  such  estoppel  could  not  be  tried  in 
the  said  action.  The  bill  went  on  to  state 
that  if  the  said  right  or  title  could  have 
been  tried,  and  the  said  H.  Harding  had 
obtained  judgment  in  the  said  action  for 
one  undivided  moiety  of  the  said  premises, 
still  the  said  H.  Harding  ought  not  in 
equity  to  oust  or  evict  the  said  Rowntree 
during  the  continuance  of  the  term  for 
which  the  same  was  agreed  to  be  demised 
to  Stickney  &  Rowntree  as  aforesaid,  and 
in  consideration  of  which  demise  they  had 
agreed  to  improve  the  same,  and  had 
actually  expended  the  said  monies  in  the 
improvements  thereof  as  therein  mentioned ; 
but  that  the  said  H.  Harding  ought,  in  the 
event  of  his  establishing  any  right  to  the  said 
premises  as  tenant  in  common,  to  accept  a 
moiety  or  proportionate  share  of  the  said 
annual  rent,  and  confirm  or  join  in  making 
and  confirming  the  said  demise  to  the  said 
defendant  Rowntree. 

The  bill  then  stated  that  H.  Harding  had 
obtained  a  rule  of  the  said  Court  of  Queen's 
Bench,  for  issuing  and  threatened  to  issue 
a  writ  of  possession,  and  to  execute  such 
writ  by  turning  the  said  defendant  Rown- 
tree out  of  possession  of  the  said  premises, 
and  that  if  the  said  H.  Harding  should 
proceed   to  execute    such    writ,   the   said 
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Rowntree  would  be  greatly  injured  in  his 
business,  and  that  the  plaintiffs  werfe  ad- 
vised that  the  defendant  H.  Harding  was 
not  as  heir-at-law,  save  by  force  of  the 
estoppel,  entitled  to  recover  the  said  pre- 
mises in  Newborough  Street,  or  a  moiety 
thereof.  The  bill  then  set  out  the  statute 
made  in  the  8th  year  of  Geo.  2,  for  register- 
ing deeds,  &c.  in  the  North  Riding,  and 
stated  that  no  memorial  of  the  said  will  of 
the  said  Mary  Stevenson  was  in  fact  ever 
registered,  pursuant  to  the  said  statute,  and 
that  owing  to  the  non- registration  of  the 
said  will  the  said  Stickney  &  Rowntree 
were,  and  the  said  defendant  Rowntree  was, 
entitled,  as  purchaaers  or  a  purchaser  for 
valuable  consideration  of  the  said  premises, 
within  the  intent  and  meaning  of  the  sta- 
tute, and  within  the  equity  thereof,  to  the 
benefit  of  the  same. 

The  bill  then  charged  that  under  the 
agreement  mentioned  in  the  bill,  the  plain- 
tiffs were  bound  to  indemnify  or  hold  harm- 
less the  said  Rowntree  from  the  said  claim 
of  the  said  defendant  H.  Harding.     That 
H.  Harding  and  his  solicitors  well  knew 
of  the  existence  of  the  will  of  Mary  Ste- 
venson at  the  time  of  her  death,  and  of  the 
respective  deaths  of  the  daughters  of  the 
said  testatrix,  and  of  the  said  testator,  and 
that  H.  Harding  and  his  solicitors  well 
knew  all  such  facts  before  his  solicitors 
wrote  the  letters  of  the  4th  of  July  1846 
and  the  1 8th  of  August  1846,  and  long  be- 
fore the  said  old  buildings  or  the  said  pre- 
mises were  pulled  down  and  new  buildings 
erected  thereon,  and  that  he  and  they  well 
knew  that  the  said  will  was  part  of  the 
common  title  of  the  said  H.  Harding,  or 
that  the  plaintiffs  and  the  said  defendant 
H.  Harding  had  a  common  interest,  therein. 
That  H.  Harding  ought  to  have  informed 
the  plaintiffs  of  the  said  devise  by  the  said 
will,  and  ought  not  to  have  concealed  or 
suppressed  de  same  whilst  the  said  build- 
ings were  going  on,  but  ought  to  have  given 
the  plaintiffs  or  their  agents  or  tenants 
notice,  that  as  tenant  in  common  of  the  said 
premises  he  did  not  approve  of  the  said 
works  and    buildings,   or  did  not  assent 
thereto,  and  would  not  adopt  or  confirm  the 
same,  and  that  H.  Harding  ought  not  now 
to  evict  the  said  defendant  Rowntree  from 
the  possession  of  the  said  premises,  without 
regiurd  to  the  said  agreement  or  the  terms 


thereof,  and  the  demise  thereby  contracted 
for,  and  ought  to  be  restrained  finom  so 
doing  by  injunction. 

The  bill  then  chaiged  that  H.  Harding, 
by  the  said  letters  of  his  solicitors,  elaimiog 
the  entirety  of  the  said  premises,  notwith- 
standing he  was  under  the  said  will  entitled 
to  no  more  than  a  moiety  thereof,  wilfally 
and  designedly  misled  the  plaintiffs  and  their 
said  solicitors  and  agents  in  respect  of  the 
said  title,  and  thereby  the  plaintiffs  were 
induced  to  enter  into  such  agreement  as  in 
the  bill  mentioned,  and  to  indemnify  or  con- 
tract to  indemnify  the  said  tenants  of  the  said 
premises  in  respect  of  the  same,  which  the 
plaintiffs  would  not  otherwise  have  done, 
and  that  the  said  H.  Harding,  by  putting 
in  the  said  lease  of  1834,  in  the  said  action 
of  ejectment,  availed  himself  of  a  technical 
advantage  to  defeat  the  just  rights  of  the 
plaintiffs  and  the  said  tenants. 

The  bill  then  prayed  that  H.  Harding 
might  be  restrained  from  suing  out  or  exe- 
cuting  or  proceeding  to  sue  out  or  execute 
a  writ  of  possession  as  aforesaid,  such  in- 
junction nevertheless  being  without  preju- 
dice to  any  other  action  or  actions  at  law 
which  he  might  be  advised  to  bring  for  the 
recovery  of  the  said  premises,  and  that  all 
directions  might  be  given  for  the  recovery 
of  the  said  premises,  and  that  all  directions 
might  be  given  for  the  trial  of  the  legal 
rights  of  the  plaintiffs  and  the  aaid  defen- 
dants in  the  said  premises,  under  the  direc* 
tion  of  the  Court,  and  that  H.  Harding 
might  be  restrained  from  setting  up  or 
giving  in  evidence  on  any  such  trial,  the 
said  lease  of  the  14th  of  April  1834,  and 
the  subsequent  possession  under  the  same ; 
and  that  in  case  it  should  appear  that  H. 
Harding  was  entitled  at  law  by  virtue  of 
the  said  devise  by  the  said  will  of  Mary  Ste- 
venson, to  recover  as  against  the  sud  defen- 
dant Rowntree,  one  moiety  of  the  said  pre- 
mises, then  that  it  might  be  declared  that 
the  said  H.  Harding  was  under  the  circum- 
stances bound  to  join  and  concur  with  the 
plaintiffs  and  all  proper  parties  in  executing 
a  good  and  valid  lease  or  demise  of  the  said 
premises  to  the  said  Rowntree,  in  pursuance 
of  and  in  conformity  with  the  temui  of  the 
said  agreement  of  the  22nd  of  August  1846, 
and  according  to  the  several  legal  rights 
and  interests  of  all  the  parties  thereto,  and 
that  in  the  mean  time  the  said  defendant  H. 
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Harding  might  be  restrained  from  taking 
any  proceedings  in  the  said  cause,  for  the 
purpose  of  sning  out  or  of  executing  any 
writ  or  writs  of  possession. 

To  this  bill  the  defendant  put  in  a  general 
demurrer,  for  want  of  equity. 

Upon  the  hearing  upon  the  demurrer, — 

Mr.  RmmUy  and  Mr,  Elmslet^y  for  the 
demurrer,  contended,  that  as  the  defendant 
had  given  distinct  notice  of  his  daim  before 
the  improvement,  there  was  no  equity  to 
chaige  the  defendant  on  the  ground,  of  ac- 
quiescence. 

Daim  v.  Spurrier^  7  Yes.  281,  235. 
1  Story*9  EquUy  Jwrisprudence,  c.  7, 
8.  386. 

Mr.  Roli  and  Mr.  Hare,  for  the  bill, 
contended,  that  the  plaintiff  were  entitled  to 
an  injunction,  on  the  ground  that  U.  Hard- 
ing bad  obtained  the  verdict  by  a  surprise 
on  the  plaintiffs ;  that  he  ought  not  to  be 
allowed  to  avail  himself  of  the  lease  of  1834, 
as  he  was  a  trustee  of  that  lease  for  the 
plaintiffs  to  the  extent  of  their  interest ; 
and  that  having  misled  the  plaintiffs  by 
stating  a  title  to  the  whole  when  he  knew 
that  his  title  did  not  go  beyond  a  moiety, 
and  acquiescing  while  the  expenditure  was 
going  on,  the  Court  would  not  suffer  him 
to  recover  against  the  plaintiffs  without  con* 
tribution  in  respect  of  the  expenditure. 

The  following  cases  were  cited : — 

NeesoM  v.  Clarksanf  2  Hare,  163 ;  s.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  99. 
Proiheroe  v.  Forman,  2  Swanst.  227. 
Hankeff  v.  Femon,  2  Cox,  12. 
Turner  v.  Harvep^  Jac.  169. 
Huning  v.  Ferrers,  Gilb.  85. 
The  Durham  and  Sunderland  Railway 

Company  v.  Waum,  3  Beav.  119. 
Field  V.  BeaumtmLt  1  Swanst.  204. 
/oaet  V.  JaneSt  3  Mer.  161. 

Jan.  21. — WzoRAM,  V.C— This  case 
was  argued  before  me,  on  general  demurrer, 
for  want  of  equity.  The  plaintiffs  and  Henry 
Harding,  the  defendant,  both  claim  to  be 
entitled  to  the  entirety  of  certain  property 
in  Newborough  Street,  Scarborough,  the 
subject  of  contest  in  this  suit,  now  in  the 
tenure  or  occupation  of  the  defendant  Wil- 
liam Rowntree.    The  plaintiffs  claim  under 


the  will  of  Mark  Anthony  Stevenson,  who 
died  in  1790 ;  by  which  will  he  devised  all 
his  real  estate  to  trustees  upon  trust  for 
the  plaintiffs  in  remainder  expectant  upon 
certain  particular  estates,  of  which  a  life 
interest  in  Lacy  Harding  (brother  of  Henry 
Harding)  was  the  last ;  and  upon  this  de- 
murrer I  must  assume  that,  until  after  the 
expenditure  upon  the  premises  in  question 
by  Stickney  &  Rowntree,  which  I  shall 
presently  mention,  the  plaintiflb  always  sup- 
posed that  the  entirety  of  the  property 
passed  by  the  will  of  Maik  Anthony  Ste- 
venson, and  that  he  had  become  entitled 
theaneto  as  heir-at-law  of  his  father.  The 
ground  of  Henry  Harding's  claim  to  the 
entirety  of  the  premises  does  not  appear; 
but  upon  this  demurrer  I  must  take  it  to 
be  true  that  under  the  wills  of  Mary 
Stevenson  and  Mary  Bowes,  Henry  Hard- 
ing, if  nothing  had  occurred  to  disturb  such 
disposition,  was  entitled  to  an  undivided 
moiety  of  the  property  and  no  more,  and 
that  the  testator,  Mark  Anthony  Steven- 
son, if  nothing  had  occurred  to  disturb  such 
disposition,  became  entitled  to  the  other 
undivided  moiety  thereof,  under  the  will  of 
Mary  Stevenson,  and  not  as  heir  of  his 
father.  I  must  also  take  it  to  be  true  that 
from  the  commencement  of  the  proceedings 
mentioned  in  the  bill  until  he  recovered  the 
entirety  in  the  ejectment,  at  the  summer 
assizes,  Henry  Harding  knew  of  the  exist- 
ence of  the  wills  of  Mary  Bowes  and  Mary 
Stevenson,  and  that  the  plaintiffs  did  not. 
This  would  explain  the  claim  of  Henry 
Harding  to  one  moiety  of  the  property.  As 
to  his  claim  to  the  other  moiety,  included 
in  his  claim  to  the  entirety,  it  was  suggested 
at  the  bar  that  there  was  property  which 
passed  under  the  wills  of  Mary  Steven* 
son  and  Mary  Bowes,  other  than  and  in 
addition  to  that  in  Newborough  Street,  and 
that  the  claim  of  Henry  Harding  to  the 
entirety  of  the  property  might  be  explained 
by  supposing  that  since  the  death  of  Mary 
Stevenson  a  partition  had  taken  place,  and 
that  Henry  Harding  had  thereby  become 
entitled  to  the  entirety  of  the  property  in 
question  in  severalty.  To  which  might, 
perhaps,  be  added,  a  conveyance  by  Mark 
Anthony  Stevenson  in  his  lifetime;  hut  as 
no  such  suggestions  are  to  be  found  in  the 
bill,  I  can  only  treat  the  claim  of  Henry 
Harding  tu  the  entirety  of  the  property  as 
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a  claim  unexplained;  all  I  can  say  with 
reference  to  that  suggestion  is,  that  the 
claim  of  Henry  Harding  to  the  entirety  of 
the  property  is  not  necessarily  inconsistent 
with  the  case  made  hy  the  hill.  Lacy 
Harding,  the  last  tenant  for  life,  was  of 
unsound  mind,  though  not  found  so  hy 
inquisition,  and  daring  the  last  years  of  his 
life  he  was  under  the  care  of  Henry  Hard- 
ing, who  received  the  rents  and  profits  of 
the  property  in  question,  and  accounted  for 
a  moiety  thereof  to  or  as  the  property  of 
Lacy  Harding.  During  the  lifetime  of  Lacy 
Harding,  and  on  the  14th  of  April  1834, 
Henry  Harding  granted  a  lease  of  the  entire 
property  to  two  persons,  named  Stickney 
and  Rowntree.  Stickney  is  since  dead,  and 
Rowntree  is  a  defendant  to  the  hill.  The 
duration  of  this  lease  does  not  appear.  On 
the  14th  of  December  1843  Lacy  Harding 
^ied.  Afterwards  Stickney  and  Rowntree 
treated  with  Henry  Harding  for  the  renewal 
or  extension  of  the  lease,  but  before  any 
arrangement  was  come  to  between  Stickney 
and  Rowntree  and  Henry  Harding,  Stick- 
ney and  Rowntree  heard  of  the  claim  (which 
they  appeared  to  have  treated  as  the  right 
and  title)  of  the  plaintiffs  to  the  property, 
and  applied  to  them  for  a  lease.  A  cor- 
resp()ndence  was  then  opened  between  the 
plaintiffs  and  Henry  Harding,  through  the 
solicitors  of  each.  In  that  correspondence 
each  party  claimed  the  entire  property. 
The  plaintiffs  called  upon  Henry  Harding 
to  explain  the  grounds  of  his  claim,  which 
he  did  not  at  that  moment  think  proper 
to  do.  But  some  correspondence  passed, 
pointing  at  the  ground  of  his  title  or  of  his 
objection  to  the  plaintiffs'  claim.  The  only 
expression  I  can  find  in  that  correspondence 
made  by  the  solicitor  of  Henry  Harding, 
which  can  be  treated  as  a  representation 
of  the  title  under  which  Henry  Harding 
claimed  the  property  is  contained  in  the 
statement,  that  *'  if  the  plaintiffs  can  shew 
that  Mark  Anthony  Stevenson  was  seised 
of  it  at  the  time  of  his  death,  the  dispute 
between  the  parties  may  admit  of  an  easy 
settlement.'*  The  last  letter  is  dated  the 
1 8th  of  August  1846.  In  that  state  of 
things  both  parties  claimed  the  rent  from 
Stickney  and  Rowntree,  who  elected  to 
treat  the  plaintiffs  as  the  parties  rightfully 
entitled  to  the  entirety  of  the  property,  and 
not  only  paid  them  the  rent,  but,  on  the 


22nd  of  August  1846  (four  days  after  Henry 
Harding's  last  letter,  or  the  last  letter  written 
on  his  behalf),  they  came  to  an  agreement, 
in  writing,. with  the  plaintiffs,  by  which,  in 
consideration  of  a  forty  years'  lease,  for  a 
nominal  rent,  Stickney  and  Rowntree  agreed 
to  expend  money  in  restoring  the  premises, 
and  the  plaintiffs  agreed  to  indemnify  them 
against  the  expenses  in  question,  if  they 
should  be  evicted  from  the  property.    1,4001. 
was  expended  by  Stickney  and  Rowntree 
in  buil(£ng  upon  the  property,  and  200/.  in 
repairs.     Henry  Harding  was  aware  that 
the  expenditure  was  going  on,  but  did  not 
object    to  it,    nor  caution  Stickney  and 
Rowntree  or  the  plaintiffs  against  the  con- 
sequences of  such  expenditure,  except  so 
far  as  the  claim  he  had  made  to  the  entirety 
of  the  property,  which  was  made  before  the 
expenditure  was  commenced,  and  which 
claim  was  never  withdrawn,  was  notice  that 
the  expenditure  was  made  at  the  peril  of 
the  parties  making  it. 

In  May  1847,  H.  Harding  commenced 
an  action  of  ejectment  against  Stickney  and 
Rowntree,  and  some  further  communication 
took  place  between  the  .solicitors  of  the  con- 
tending parties,  from  which  the  plaintiff' 
solicitors  drew  Uie  conclusion  that  H.  Hard- 
ing intended  on  the  trial  of  the  ejectment 
to  try  the  question  of  title  with  the  plain- 
tiffs.   The  ejectment  came  on  to  be  tried  at 
the  last  summer  assizes  for  the  county  of 
York,  when  H.  Harding,  instead  of  going 
into  the  question  of  title  between  himself 
and  the  plaintiffs,  put  in  evidence  the  lease 
of  1 834,  which,  of  course,  put  an  end  to  the 
cause  as  between  himself  and  Stickney  and 
.Rowntree,  and  entitled  H.  Harding  to  a 
verdict.     I  have  before  stated  that  a  corre- 
spondence had  taken  place  between    the 
solicitors  of  the  contending  parties  on  the 
subject  of  H.  Harding's  title.     The  plain- 
tiffs, referring  to  that  correspondence  on  the 
part  of  H.  Harding,  say  (and  on  demurrer 
I  must  take  it  to  be  true)  that  the  defendant, 
H.  Harding,  by  the  said  letters  of  his  soli* 
citors  claiming  the  entirety  of  the  premises, 
and  who  contend  he  was  under  the  said  will 
entitled  to  no  more  than  a  moiety  thereof, 
wilfully  and  designedly  misled  the  plaintiffs 
and  their  solicitors  as  to  and  respecting  the 
said  title,  and  thereby  the  plaintiffs  were 
induced  to  enter  into  the  agreement  as  afore- 
said to  indemnify  Stickney  and  Rowntree 
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in  respect  of  the  same  which  the  plaintiffs 
vould  not  otherwise  have  done,  I  have 
omitted  to  state  (what  ought  to  have  been 
stated  before)  that  the  surviving  trustees, 
under  the  will  of  M.  A.  Stevenson,  long 
since  conveyed  to  the  plaintiffs  such  legal 
estate  in  the  property  as  passed  under  the 
will  of  M.  A.  Stevenson,  and  the  question 
of  title  merely,  therefore,  is  stricUy  and 
properly  a  legal  question.  H.  Harding 
having  thus  recovered  in  the  action  of  eject- 
ment the  present  bill  was  filed. — [His 
Honour  read  the  prayer.] 

The  case  was  argued  before  me  on  the 
13th,  14th,  and  1 5th  of  January.  The  plain- 
tiffs then  made  three  points  upon  which,  or 
some  of  them,  I  think  my  decision  must 
turn.     The  first  point  is,  that  the  use  made 
by  H.  Harding  at  the  trial  of  the  lease  of 
April  1834  (regard  being  had  to  the  corre- 
spondence before  referred  to,)  made  it  a  case 
of  surprise  against  which  the  Court  will 
grant  relief.  Secondly,  that  regard  being  had 
to  the  circumstances  under  which  the  lease 
of  April   1834  was  granted,  H.  Harding 
was  a  trustee  for  the  plaintifii  to  the  extent 
(whether  going  to  the  whole  or  a  moiety 
only)   of  their  interest  in  the  property. 
Thirdly,  that  if  the  plaintiffs  are  not  entitled 
at  law  to  the  property,  they  are  entitled  to 
relief  in  equity  in  respect  of  the  expenditure 
by  their  tenants  on  the  property  as  before 
stated  in  respect  of  their  covenant  to  indem- 
nify the  tenants.     For  the  purposes  of  the 
ai]g[ument  I  will  assume,  though  I  do  not 
think  it,  that  an  interest  of  this  sort  would 
be  quite  sufficient  to  sustain  this  bill.  Upon 
the  first  of  the  three  points  (supposing  the 
second  and  third  not  to  arise)  I  had  no  doubt 
during  any  part  of  the  argument.     The 
plaintiffs'  case  on  that  point  alone  cannot  be 
carried  higher  than  this — that  a  claimant  to 
an  estate  in  the  occupation  of  the  plaintiffs 
by  their  tenant  refused  to  disclose  his  title 
to  his  adversary  before  the  trial  at  law,  and 
also  led  his  adversary  to  suppose  that  he 
intended  to  meet  him  in  the  court  upon  the 
question  of  title,  and  that  instead  of  going 
to  trial  upon  that  issue  he  surprised  his  ad- 
versary by  setting  up  a  term  which  enabled 
him  to  obtain  a  verdict  by  estoppel  without 
going  to  trial  on  the  question  of  title.    The 
consequence  of  this  has  certainly  been  that 
the  defendant  H.  Harding  has  got  possession 
of  the  property  in  dispute,  without  the  right 


having  been  tried  between  himself  and  the 
plaintiffs.  The  question  then  is,  what  equity 
doeft  that  state  of  things  give  to  the  plain- 
tiffs ?  Ail  the  questions  upon  the  title  were 
and  are  pure  legal  questions.  If  the  plain- 
tiffs had  come  before  the  trial  they  would 
have  got  relief  to  the  extent  of  a  decree  (for 
it  cannot  be  had  upon  motion)  restraining 
H.  Harding  from  setting  up  the  lease  of  April 
1834.  This,  however,  by  a  device  (I  will 
call  it)  of  H.  Harding,  was  not  done,  and 
H.  Harding  has  got,  or  will  get  if  he  sues 
out  execution,  possession  of  the  property, 
and  oblige  the  plaintiffs  to  assert  their  title 
in  another  ejectment.  But  that  will  not 
give  the  plaintiffs  an  equity  to  have  the 
judgment  obtained  by  H.  Harding  set  aside, 
unless  the  effect  of  what  has  passed  has  been 
to  raise,  or  unless  there  exists,  an  impedi- 
ment to  the  trial  of  the  title  at  law.  Here, 
the  plaintiffs  ask  that  their  case  (t .  e,  the 
dry  question  of  legal  title)  may^  be  tried 
under  the  direction  of  this  Court.  But  why 
such  relief?  If  there  were  an  impediment, 
all  that  the  Court  could  do  would  be  to 
remove  it  out  of  the  way.  But  impediment 
there  is  none  in  the  present  state  of  things, 
for  though  the  lease  of  April  1834  was  an 
estoppel  as  between  H.  Harding  and  his 
lessees  under  it,  it  is  no  estoppel  as  between 
H.  Harding  and  the  plaintiffs.  All  that  the 
Court  could  do  would  be  to  give  the  plain- 
tiffs leave  to  bring  an  ejectment,  which  they 
may  do  as  effectually  without  the  aid  of  this 
Court  as  with  it.  In  answer  to  the  sugges- 
tion that  the  device  by  which  H.  Harding 
has  recovered  the  possession  of  the  property 
without  proving  his  title,  and  thereby  thrown 
on  the  plaintiffs  the  onus  of  being  plaintiffs 
at  law  instead  of  defendants,  the  defendant 
is  entitled  to  the  benefit  of  the  observations, 
that  the  plaintiffs,  by  prevailing  on  Stickney 
and  Rowntree  to  attorn  to  them,  put  H. 
Harding  out  of  possession  without  proof  of 
their  title,  and  the  effect  of  the  verdict  has 
only  been  to  restore  him  to  the  position  he 
was  in  at  the  death  of  Lacy  Harding.  The 
question  on  the  Registry  Act  is  also  a 
proper  question  for  a  court  of  law,  and  not 
for  this  Court. 

Upon  the  second  point  I  am  equally 
clear.  Admitting  for  argument  sake,  but  not 
further,  that  the  possession  of  Henry  Harding 
as  regards  Lacy  Harding  would  have  made 
Henry   Harding  a  trustee  for  him,   that 
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would  not  make  him  a  trustee  for  the  re- 
mainder-man against  whom  he  has  set  up 
an  adverse  claim  by  title  paramount.     ^ 

The  third  point  gives  rise  to  several 
questions :  one  of  which  must,  I  think,  be 
clearly  answered  in  the  defendant's  &vour. 
If  a  party  in  possession  of  an  estate,  knowing 
that  another  claims  the  property,  will  with 
bis  eyes  open  spend  money  upon  it,  I 
know  of  no  case  in  which  it  has  been  held 
that  he  can,  in  the  absence  of  special  cir* 
cumstances,  keep  the  lawful  owner  out  of 
possession,  unless  he  will  reimburse  the 
party  in  possession  the  expenditure  he  has 
made.  That  would  indeed  be  improving  a 
man  out  of  his  own  estate.  And  I  think 
the  same  reasoning  must  apply  where  one 
party  claims  to  be  tenant  in  common  with 
another,  and  that  other  denies  the  tenancy 
and  claims  the  entirety  of  the  property. 
1  cannot  distinguish  the  two  cases.  I  speak, 
of  course,  of  those  cases  in  which  the  claim 
of  the  party  out  of  possession  has  been 
distinctly  made.  Here,  Henry  Harding 
made  claim  to  the  entirety  of  the  property 
in  question,  from  the  commencement  of  the 
correspondence  I  have  referred  to  down  to 
the  18th  of  August  1846,  only  four  days 
before  the  plaintiffs  (with  full  knowledge  of 
that  claim)  made  the  agreement  for  the  lease 
with  Stickney  and  Rowntree.  It  is  clear 
that  they  must  have  made  that  agreement 
with  Stickney  and  Rowntree  with  full  know- 
ledge of  that  claim.  It  was  said,  indeed,  that 
H .  Harding,  seeing  the  expenditure  going  on, 
ought  in  fairness  to  have  asserted  his  claim. 
But  that  as  a  question  of  law  I  cannot  accede 
to.  Where  a  party  has  once  given  distinct 
notice  of  his  claim,  the  onus  is  on  the  other 
side  to  shew  he  has  abandoned  it  or  given 
them  reason  to  believe  he  has  abandoned 
his  claim.  The  bill  does  not  make  that  case. 
Nor  does  the  bill,  I  think,  su^^st  that  H. 
Harding  knew  of  the  terms  of  the  agreement 
of  the  22nd  of  August  1846.  If  that  be  so 
it  will  strengthen  the  defendant's  case ;  but 
I  do  not  think  it  is  necessary  to  it.  With 
respect  to  the  defendant's  alleged  delay  in 
bringing  the  ejectment,  it  was  not  such  as  to 
affect  the  case.  The  bill  does  not  suggest 
that  any  fraudulent  purpose  with  reference 
to  the  expenditure  of  Stickney  and  Rown- 
tree operated  on  H.  Harding's  mind  as  a 
ground  for  not  accelerating  the  time  of  trial. 
That  being  so,  I  cannot  in  the  absence  of 


such  a  suggestion  infer  fraudulent  motive, 
from  the  fact  of  H.  Harding  passing  by  the 
Spring  Assises  of  1847. 

The  plaintiffs,  therefore,  in  my  opinion, 
have  no  equity  unless  an  equity  is  to  be 
found  in  one  passage  of  the  bill,    in  that 
passage  it  will   be  remembered  tbat  the 
bill  refers  to  the  claim  made  in  the  letters. 
It  does  not  give  it  as  those  letters  which 
are  set  forth  in  the  bill  tii  hoe  verba.     That 
passage  requires  very  close  examination  in 
order  to  fix  its  real  meaning.  If  H.  Harding 
do  not  recover  anything,  the  plaintiffs  of 
course  will  have  the  full  benefit  of  the  ex- 
penditure.    They  will  keep  the  property. 
The  case,  therefore,  to  which  the  passage 
in  question  must  apply,  is  the  ease  of  U. 
Haiding  recovering  the  whole  or  part  of 
the  property.   Now,  if  he  recover  the  whole 
or  more  than  a  moiety  of  the  property- 
by  a  title  not  derived  under  the  wills  of 
Mary  Stevenson  and  Mary  Bowes  I  have 
referred  to,  his  representations  in  the  letters 
will  to  that  extent  be  justified,  and  the 
plaintifis  will  not  to  that  extent  hare  been 
misled.     I  must,  therefore,  understand  the 
passage    under  consideration  as  referring 
exclusively  to  the  recovery  by  H.  Harding 
of  that  moiety  to  which  he  was  originally 
entitled  under  the  above-mentioned  wills, 
and  to  that  alone.    The  question  then  is,  on 
the  effect  of  the  passage  so  understood  in 
giving  the  plaintiifo  an  equity  in  respect  of 
the  epcpenditure  on  the  property,  in  conse- 
quence of  H.  Harding  claiming  the  moiety 
by  the  title  under  the  wills  I  have  mentioned. 
I  clearly  understand  that  to  be  the  meaning 
of  the  passage,  and  it  must  be  the  meaning. 
The  first  observation  which  occurs  is  as  to 
the  animus  with  which  H.  Harding  made 
the  claim.     It  cannot  possibly  have  had 
reference  to  the  expenditure  in  respect  of 
which  the  equity  is  claimed,  for  H.  Hard- 
ing's claim  to  t^  entirety  was  finally  made 
on  the  18th  of  August  1846,  and  the  expen- 
diture was  not  contracted  for  until  after  that. 
This  observation  forther  confines  or  imposes 
a  further  limit  on  the  meaning  c^  the  pas- 
sage in  question,  and  reduces  its  meaning 
to  this :  that  H.  Harding  made  his  claim  to 
the  entirety  for  the  purpose  of  wilfully  and 
designedly  misleading  the  plainti£&  as  to  the 
grounds  of  his  ^aim  to  the  moiety :  that  is, 
for  the  purpose  of  concealing  his  title  from 
them.    For,  if  the  claim  has  no  reference  to 
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the  expenditure,  I  can  find  no  other  mean* 
iDg  for  the  passage  bnt  the  one  which  I  have 
mentioned.  Now,  excluding  for  a  moment 
the  animui  with  which  the  claim  is  said  to 
have  been  made,  could  it  be  seriously  argued 
that  a  claim  exceeding  in  extent  what  the 
claimant  knows  he  is  entitled  to  would  jus- 
tify the  party  against  whom  it  is  made  in 
treating  that  claim  as  tt  nullity,  and  entitle 
him  to  expend  his  money  in  making  im* 
provements  on  property,  which  property  he 
knows  is  claimed  by  another?  Would  it 
justify  him  so  to  make  that  other  his  debtor 
to  the  amount  expended  in  case  the  claim 
shall  prove  well  founded  ?  This  must  be 
answered  in  the  negative.  And  in  this  case 
a  fortiori  it  must  be  so  answered ;  for  the 
only  representation  made  was  that  which 
related  to  Mark  Anthony  Stevenson's  seisin 
at  bis  death,  and  is  in  accordance  with 
U.  Harding's  title.  The  equity  must  turn, 
therefore,  on  the  animiu,  and  the  effect  it  is 
said  to  have  produced  on  the  plaintiffs. 
These  are  always  strong  circumstances  in 
favour  of  a  claim  like  the  present,  but  there 
are  limits  beyond  which  mere  general  ex- 
pressions must  not  be  carried  even  on 
demurrer.  What  is  the  device  by  means  of 
which  H.  Harding  wilfully  and  designedly 
misled  the  plainti^  ?  He  claimed  the  entirety 
of  an  estate,  to  one^half  of  which  only  on  the 
statement  contained  in  the  bill  he  knew  he 
was  entitled.  How  could  that  mislead  the 
plaintiffs  as  to  H.  Harding's  right  to  part  of 
what  he  claimed?  They  say  they  knew 
nothing  of  the  wills  of  Mary  Stevenson 
and  Mary  Bowes,  nor  of  the  ground  of 
U.  Harding's  claim,  and  that  they  supposed 
M.  A.  Stevenson  was  entitled  as  heir  of  his 
&ther,  and  that  they,  the  plaintiffs,  wero 
entitl»l  under  his  will.  H.  Harding's  claim, 
under  these  circumstances,  could  no  moro 
mislead  them  than  would  a  claim  to  a  moiety 
the  title  to  which  is  unexplained.  Still 
the  plaintiffs  say  they  wero  misled ;  that  H. 
Haiding  had  intendad  to  mislead  them,  and 
the  statement  in  the  bill  is,  that  in  conse- 
quence they  treated  his  claim  as  a  nullity, 
and  expended  their  money  as  if  no  such 
claim  existed.  Now  must  I  not,  before  I 
decree  H.  Harding  to  pay  for  his  own  estate, 
inquire  whether  the  ciraumstances  which  the 
plaintiffi  say  misled  them  are  such  as  could 
mislead  anybody  not  wilfully  blind  ?  1 1  must 
always  be  rememberod  that    H.  Harding 


made  no  misropresentation.  He  says  nothing 
afiSrmative,  even  by  implication,  which  was 
untrue  or  inconsistent  with  his  admitted 
tide.  My  opinion  is,  that  the  plaintiffs  were 
not  justified  in  treating  the  claim,  in  a  case 
where  they  knew  nothing  of  the  title,  as  a 
nullity,  so  as  to  entitle  them  to  recover  back 
the  expenditure.  Now  having  come  to  the 
conclusion  I  have  stated,  that  the  plaintiffs 
had  no  equity  unless  it  could  be  found  in 
the  charges,  and  being  satisfied  that  those 
charges  will  not  give  them  the  equity  they 
claim,  the  demurrer  must  be  allowed. 


^TmT.W.M.}     -0EE8  «.  -0EE8. 


WlORAM 

Feb 


Practice. — Legatee,  Defendant,  out  of  the 
Jurisdiction  —  Hearing  the  Cause  against 
the  other  Defendants — Reserving  the  Ques^ 
tions  in  which  absent  Defendant  is  interested, 

A  bUiwfu  filed  by  a  legatee,  darning  several 
legacies  under  the  wiU,  against  the  executrix 
and  the  other  legatees,  and  stating  thai  a 
legatee,  named  as  a  defendant,  was  out  of  the 
jurisdiction  and  could  not  be  found.  Upon 
motion,  supported  by  affidavits  that  the 
absent  legatee  could  not  be  found  to  be  served 
with  process,  leave  was  given  to  file  repli^ 
cation  against  the  defendants  who  had 
appeared  and  answered;  and  afterwards 
leave  was  obtained  to  set  down  the  cause  for 
hearing  against  the  same  defendants.  The 
absent  legatee  who  had  a  possible  interest 
in  only  one  of  the  legacies  claimed  by  the 
plaintiff  was  not  proved  at  the  hearing  to  be 
out  of  the  jurisdiction ;  and  the  executrix 
took  a  preliminary  objection  that  the  hearing 
could  not  be  proceeded  with  under  the  cir- 
cumstances. The  Court  proceeded  to  dispose 
of  the  questions  as  to  those  legacies  in  which 
the  absent  legatee  was  not  interested,  and 
reserved  the  questions  as  to  those  legacies  in 
which  he  was  suggested  to  have  an  interest, 
directing  the  latter  legacies  to  be  brought 
into  court,  and  referring  it  to  the  Master 
to  inquire  whether  the  absent  defendant  was 
out  of  the  jurisdiction. 

The  testator  by  his  will,  dated  the  19th 
of  February  1839,  gave  to  trustees  all  his 
two  closes  containing  twelve  acres,  situate 
at  C,  in  the  county  of  Essex,  and  his  lease- 
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hold  estate  let  to  Col.  Cooke,  and  his  five 
lOOJ.  bonds  of  the  Stamford  Hill  Tnist, 
and  a  policy  of  insurance,  upon  trust  to 
call  in  and  receive  payment  of,  and  invest 
the  monies  to  be  recovered  in  respect  of  the 
said  bonds ;  and  he  declared  that  his  trus- 
tees should  stand  possessed  of  the  heredita- 
ments and  premises  last  mentioned,  and  the 
bonds  and  the  money  to  be  received  in 
respect  thereof,  and  a  moiety  of  the  money 
to  be  received  in  respect  of  the  policy,  upon 
trust  to  pay  and  apply  the  rents,  profits, 
interest  and  dividends  to  and  for  the  main-^ 
tenance  and  support  of  his  son  W.  G. 
Mores  during  his  life,  to  be  paid  to  him  at 
such  times  and  in  such  manner  as  his  said 
trustees  should  from  time  to  time  in  their 
discretion  think  fit ;  and  his  will  was,  that 
the  rents  and  profits,  &c.  should  not  be  paid 
to  any  persons  under  any  assignment  to  be 
made  by  his  said  sdn,  or  to  any  assignee 
under  any  insolvent  act  or  commission  of 
bankrupt,  or  under  any  execution  or  extent; 
and  after  the  death  of  his  said  son  he  gave 
the  same  to  bin,  the  testator's  two  daughters, 
Elizabeth  and  Selina. 

By  a  codicil,  dated  in  1840,  the  testator 
gave  to  his  son  Edward  R.  Mores,  in  addi- 
tion to  what  he  had  already  left  him  by  his 
will,  600/.  three  per  cent,  consols,  subject 
to  the  same  eontrouling  powers,  orders, 
restrictions  and  directions  of  his  trustees  as 
were  appointed  by  his  will ;  and  to  his  said 
son  W.  G.  Mores,  subject  to  the  like  con- 
troul  as  exercised  by  his  trustees,  in  addi- 
tion to  what  he  had  left  him  by  his  will, 
a  further  bequest  of  600/.  three  per  cent, 
consols,  the  same  as  his  brother,  and  to  the 
survivor  of  them  ;  and  in  the  event  of  both 
their  deaths,  to  the  sole  use  of  the  said 
Elizabeth  and  Selina.  After  the  date  of 
the  will,  but  in  the  same  year,  the  ^ve 
bonds  were  paid  ofi*,  and  the  money  received 
by  the  testator.  By  a  codicil,  dated  in 
1842,  the  testator  revoked  the  bequests 
made  to  the  trustees  named  in  his  will,  and 
gave  unto  new  trustees  the  two  closes  of 
land  and  leasehold  premises  and  the  policy, 
and  the  five  1002.  bonds,  upon  the  same 
trusts  as  were  declared  in  his  will.  By 
a  codicU,  dated  in  1844,  the  testator  gave 
to  W.  G.  Mores,  subject  to -the  like  con- 
troul,  &c.  of  his  trustees,  in  addition  to 
what  he  had  already  left  him,  his  leasehold 
estate  in  Park  Street,  subject  to  a  ground- 


rent  of  24/.  per  annum  ;  and  in  the  event 
of  his  death,  to  the  sole  use  of  the  said 
Elizabeth  and  Selina. 

The  bill  was  filed,  by  W.  G.  Mores,  and 
a  mortgagee  of  his  interest  under  the  will, 
against  Elizabeth  and  Selina,  the  trustees, 
and  Edward  R.  Mores,  and  it  prayed  an 
account  of  the  personal  estate,  and  that  the 
same  might  be  apjAied  in  a  due  course  of 
administration  ;  and  that  the  rights  of  the 
plaintiff,  W.  G.  Mores,  under  the  will  and 
codicils,  might  be  declared  and  secured, 
and  that  Elizabeth  Mores  (who  alone  proved 
the  will)  might  be  decreed  to  assent  to  the 
several  legacies  thereby  bequeathed  to  him, 
and  to  transfer  and  pay  to  the  plain tififs  the 
legacy  of  600/.  consols.  The  bill  described 
the  defendant,  Edward  R.  Mores,  as  "  now 
residing  in  parts  beyond  the  seas,  out  of  the 
jurisdiction  of  the  Court,  but  whose  present 
residence  the  plaintiffs  are  unable  to  ascer- 
tain." All  the  defendants,  except  Edward 
R.  Mores,  appeared  and  answered  the  bill ; 
and  the  last  of  the  answers  was  filed  on  the 
7th  of  March  1847. 

By  an  order  of  the  Vice  Chancellor  of 
England  of  the  8th  of  May  1847,  made 
upon  motion  supported  by  affidavits,  that 
the  plaintiffs  had  used  due  diligence  and 
had  been  unable  to  find  Edward  R.  Mores, 
to  serve  him  with  a  subpcena,  leave  was 
given  to  file  a  replication  against  the  defen- 
dants who  had  appeared  and  answered  ;  and 
on  the  10th  of  November  1847,  leave  was 
given  by  the  Vice  Chancellor  of  England 
to  set  down  the  cause  for  hearing  against 
those  defendants  alone. 

The  cause  coming  on  for  hearing, 

Mr.  Anderdon  and  Mr,  Hallett^  for  the 
defendants,  the  executrix  and  her  sister, 
took  a  preliminary  objection  that  as  Edward 
R.  Mores  had  not  been  proved  to  be  out  of 
the  jurisdiction  of  the  Court,  the  cause  could 
not  be  proceeded  with  in  his  absence. 

Mr.  Romilly  and  Mr.  Beavan^  for  the 
plaintiffs,  contended  that  the  Court  might 
make  a  decree,  saving  the  rights  of  Edward 
R.  Mores,  under  the  40th  Order  of  August 
1841  (1);  or  the  deoree  might  be  made  as 
to  those  matters  only  in  which  Edward  R. 


(1)  Ord.  Can.   176  ;   10  Law   J.   Rep.   (N.a.) 
Chanc.  414. 
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Mores  had  no  interest— FFt/lato  v.  Bmbff 

(i). 

Mr.  Anderdon^  in  reply,  contended  that 
the  40th  Order  had  no  application  to  the 
present  case ;  and  a  decree  would  not  pre- 
vent Edward  R.  Mores  from  filing  another 
bill  against  the  executrix  —  Waierton  v. 
Croft  {Z). 

Feb.  17.— WiGRAM,  V.C.— Under  the 
will  and  codicils  of  the  testator,  the  plaintiff 
W.  G,  Mores,  as  l^;atee,  and  the  other 
plaintiff,  as  his  assignee,  claim  to  be  entitled 
for  the  life  of  W.   G.   Mores  to  certain 
closes  of  land  and  some  leasehold  estate. 
Secondly,  to  five  100/.  bonds  of  the  Stam- 
ford HiU  Trust.     Thirdly,  to  a  moiety  of 
the  monies  to  be  received  under  a  policy  of 
assurance.     Fourthly  and  fifthly,  to  two 
legacies  of  600/.  consols  each ;  and  sixthly, 
to  a  legacy  of  50/.  cash.     The* defendants, 
the  executrix  and  her  sister,  raise  certain 
questions  upon  the  construction  of  the  tes- 
tamentary papers,  adverse  to  the  claims  of 
the  plaintiffii.     Questions  of  construction 
also  arise  upon  the  same  papers  adverse  to 
the  plaintiffs'  claim,  on  the  part  of  E.  R. 
Mores,  as  to  the  legacy  of  600/.  consols. 
The  claim  of  the  plaintiffs  to  the  other 
legacies  is  unaffected  by  any  claim  on  the 
part  of  £.  R.  Mores.     The  legacy  of  50/. 
has  been  paid,  and  all  the  other  legacies 
remain  unpaid.     The  executrix  has  ad- 
mitted assets.     At  the  hearing  an  objection 
was  taken  by  the  executrix,  that  E.  R. 
Mores  was  not  proved  to  be  out  of  the 
jurisdiction;   and  that,  therefore,  the  case 
could  not  proceed.     To  meet  this  difficulty 
the  plaintiffs  contended  that,  though  named 
as  a  party,  the  points  raised  in  his  favour 
upon  the  testator's  will  were  so  clear  as  not 
to  raise  probabiUs  cauta  litigandi;  and  if 
that  is  not  so,  then  the  plaintiffs  confine  their 
claims  to  the  four  legacies  in  which  £.  R. 
Mores  has  no  interest.     This  was  objected 
to  on  the  ground  that  it  would  subject  the 
executrix  to  a  second  suit.     Thirdly,  the 
plaintiffs  offered  to  waive  a  present  decision 
as  to  the  600/.  consols,  and  that  that  sum 
should  be  brought  into  court  not  to  be  paid 
out  without  notice  to  £.  R.  Mores,  and  that 

(2)  5  Beav.  19S;  s.  c.  12  Law  J.  Rep.  (n.s.) 
Chanc  106. 

(3)  6  Sim.  451. 

New  Sksibs,  XVII/i-CHANC. 


the  decision  should  be  confined  to  the  re- 
maining four  legacies.  To  this  it  was  objectr 
ed,  that  the  executrix  had  a  right  to  have 
all  the  points  decided  at  once,  and  that  the 
order  proposed  would  be  an  irregularity 
in  practice.  The  first  point  made  by  the 
plaintiffs  I  at  once  rejected.  The  second 
and  third  are  sufficiently  intelligible.  I  can 
discover  no  moral  reason  why  the  executrix, 
whose  duty  it  was  to  pay  the  legacies  with 
all  convenient  speed,  should  raise  the  ob- 
jection in  the  present  case.  If  the  acoomnts 
were  to  be  taken,  the  objection  might  be 
proper ;  as  if  the  assets  were  found  insuffi- 
cient, the  executrix  might  be  liable  to  have 
the  accounts  taken  over  again  in  another 
suit  by  E.  R.  Mores.  But  as  this  is  not 
the  case,  how  can  the  defendants  be  incon- 
venienced by  my  deciding  the  four  points 
which  are  ripe  for  decision,  and  reserving 
the  other  point  ?  Am  I  to  dismiss  the  bill  ? 
If  so,  another  suit,  or  even  two,  must  suc- 
ceed it ;  for  I  do  not  expect  to  hear  from 
the  executrix  that  she  can  execute  this  will 
without  the  directions  of  the  Court.  The 
second  course  suggested  by  the  plaintiffs 
would  be  more  merciful  to  the  executrix 
than  to  dismiss  the  bill.  But  the  third 
course  is  obviously  the  one  best  adapted  to 
meet  the  defendants'  difficulty  ;  for  though 
it  will  not  prevent  £.  R.  Mores  firom  filing  a 
new  bill,  yet  it  is  very  unlikely  that  he  will 
take  such  a  course  when  he  finds  his  pro- 
perty set  apart  for  him  in  an  existing  suit. 
The  executrix,  however,  insists  upon  her 
right,  ex  debito  jusiitia. 

Three  courses  are  open  to  me.  I  may 
dismiss  the  bill  as  a  case  where  the  pluntiff 
has  brought  his  cause  to  a  hearing  in  a  state 
in  which  it  cannot  be  heard.  But  this  is 
discretionary  with  the  Court.  Secondly,  I 
may  order  Uie  case  to  stand  over,  in  order 
that  the  plaintiffs  may  supply  the  deficiency 
of  their  proof,  or  direct  inquiries,  reserving 
all  the  points  in  the  cause.  The  regularity  of 
these  courses  cannot  be  questioned.  Third- 
ly, I  may  decide  the  points  now  ripe  for 
decision,  and  reserve  the  other  points.  Upon 
the  strict  regularity  of  this  course,  a  ques- 
tion may  arise ;  but  if  it  is  irregular  in  strict 
practice,  I  think  a  departure  from  regu- 
larity in  such  a  case  is  in  the  discretion  of 
the  Court;  nor  will  such  a  course  inju- 
riously affect  the  defendants. 

2S 
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Feb.  19.  <^  The  cause  was  then  heard 
upon  the  merits';  and  it  was  admitted  that 
£.  R.  Mores  had  a  possible  interest  in  the 
one  legacy. 

The  Vice  Chancellor  held  that  the  legacy 
of  the  five  100/.  bonds  was  clearly  specific, 
and  was  adeemed  by  the  bonds  being  paid 
off  in  the  testator's  lifetime ;  and  that  the 
legacy  was  not  revived  by  the  testator,  in 
the  codicil  made  subsequently,  repeating 
the  bequest  of  the  bonds  ;  and  that  the 
words  "in  the  event  of  his  death"  occurring 
in  the  bequest  of  the  premises  in  Park 
Street,  were  to  be  construed  as  pointing  to 
the  contingency  of  the  legatee  dying  in  the 
lifetime  of  the  testator. 

The  minutes  of  the  decree  were  :  — 
Declare  the  plaintiff  W.  6.  Mores  entitled 
under  the  will  for  his  life  to  the  two  closes, 
and  the  leasehold  premises,  and  to  an  ab- 
solute interest  in  Uie  leasehold  house  in 
Park  Street,  and  to  the  interest  accrued 
due  on  one  legacy  of  6002.  stock.  The 
two  legacies  of  600/.  stock  to  be  paid  into 
court,  and  the  interest  of  one  of  such  sums, 
and  of  a  moiety  of  the  monies  in  court,  pro- 
duced by  the  policy  of  assurance,  to  be 
paid  to  the  plaintiff,  the  mortgagee.  Refer 
it  to  the  Master  to  inquire  whether  £.  R. 
Mores  was  at  the  time  of  the  filing  of  the 
bill  and  from  that  time  had  been,  out  of 
the  jurisdiction  of  the  Court.  Further 
directions  and  costs  reserved,  with  liberty 
to  apply. 


y.C.     \  Ex  parte  the  great  northern 
March  24.  J  railway  company. 

Railway  Company^^Purchase  of  Land — 
Depotit^^Security  for  Costs, 

A  railway  company  having  paid  money 


into  court  under  their  aot^  by  way  ofdefotit 
upon  purchasing  a  piece  of  land,  it  was 
held,  that  they  could  not  upon  petition  have 
the  money  paid  out,  until  they  should  hane 
provided  for  the  payment  of  costs  incurred 
respecting  the  purchase. 

In  this  case  it  appeared  that  a  sum  of 
money  had  been  paid  into  court  by  the 
•Great  Northern  Railway  Company,  under 
the  85th  section  of  the  Lands  Clauses  Con- 
solidation Act(l),  as  a  deposit  upon  the 
company  taking  certain  land  at  Homsey. 
A  petition  was  now  presented  by  the 
company  for  payment  of  the  money  out  of 
court. 

Mr.  Pole  opposed  the  prayer  of  the 
petition,  on  the  ground  that  the  company 
ought  first  to  provide  for  the  payment  of 
certain  costs  which  had  been  incurred  in 
respect  to  this  transaction.  The  com- 
pany had  taken  possession  of  the  land 
before  the  amount  of  purchase  -  money 
had  been  adjudged,  which  had  render- 
ed it  necessary  to  apply  for  an  injunc- 
tion against  the  company ;  other  expenses 
had  also  been  incurred  in  preparing  the 
title,  &c. 

Mr,  Craig^  in  support  of  the  petition, 
contended,  that  as  the  money  had  been  psid 
into  court  as  security  only,  the  coats  conld 
not  be  deducted. 

The  Vice  Chancellor  said,  it  appeared 
to  him  that  the  act  of  parliament  had  pro- 
vided for  a  case  of  this  description,  and  he 
should  therefore  direct  a  reference  to  the 
Master  to  tax  the  costs  before  he  could 
allow  the  money  to  be  paid  out. 

(1)  8  Viet,  c  18. 
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Specific  Performance — Lease — Title — 
Covenant — Breach  of  Trust — Practice — 
Reference  back  to  Master  on  Exceptions  to 
his  Report  in  favour  of  Title. 

Ay  tenant  for  life,  with  power  of  leasing, 
agreed  to  grant  a  lease  of  a  house,  subject 
together  with  other  property  to  a  mortgage 
which  was  vested  in  a  trustee,  and  in  which 
A,^8  wife  and  unborn  children  were  interest-' 
ed.  To  enable  A,  to  grant  a  valid  lease,  the 
trustee  of  the  mortgage  and  A,*s  wife  joined 
<«  releasing  the  house  from  the  mortgage : — 
Held,  that  it  was  a  breach  of  trust  on  the 
part  of  the  trustee  to  release  the  house  from 
the  mortgage;  but  that  the  trustee  and  A, 
^ight  have  joined  in  granting  a  valid  lease, 
without  discharging  the  premises  from  the 
mortgage,  ^ 

A  tUscretionary  power  given  to  a  trustee 
of  a  mortgage  to  act  in  the  premises  as  the 
settlor  might  have  done,  and  to  accept  part 
of  the  d^i  in  satisfaction  of  the  whole,  S^c, 
wiU  not  authorize  him  to  discharge  part  of 
the  security. 

The  proposals  on  which  the  agreement  for 
a  lease  was  based  stated  that  the  lease  was 
to  he  granted  under  a  power ;  that  one  of 
the  covenants  by  the  lessor  would  be,  not  to 
let  any  of  the  neighbouring  land  for  the  mak* 


ing  or  burning  of  bricks ;  and  that  the  letts^ 
for  carrying  the  above  proposals  into  effeetf 
was  to  be  in  the  form  of  one  to  be  inspected 
at  the  office  ofB.  The  defendant  agreed  to 
accept  a  lease  on  the  terms  of  the  proposalSf 
and  to  execute  a  counterpart  of  such  lease 
agreeably  with  the  form  referred  to.  By 
the  form  referred  to,  the  covenant  against 
brick^making  was  confined  to  the  lessor*s 
life : — Held,  that  it  was  a  good  objection  to 
the  title,  that  the  plaintiff  could  not  bind  the 
land  by  the  covenant  beyond  his  own  life. 

Practice  of  the  Court  in  cases  where  an 
exception  to  the  Master^s  report  in  favour 
of  the  title  is  allowed,  and  the  vendor  desires 
to  go  back  on  the  ground  that  he  has  been 
stopped  by  the  Master,  and  can  make  out  a 
further  case :  whether  it  is  of  course  to 
allow  him  to  do  so,  or  whether  the  Court  will 
generally  require  a  special  application  to  be 
made. 

This  was  a  suit  by  the  lessor  for  the 
specific  performance  of  an  agreement  for 
the  lease  of  a  house,  No.  26,  Highbury 
Place,  Islington.  The  Master  had  reported 
in  favour  of  the  title,  and  the  defendant 
excepted. 

The  title,  so  far  as  it  is  necessary  to  state 
it,  stood  thus : — The  house  in  question, 
together  with  other  property  of  great  value, 
was,  subject  to  two  family  charges,  vested 
under  the  will  of  John  Dawes  in  the  plain- 
tiff for  life,  with  remainder  to  his  first  and 
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other  sons  in  tail,  with  remainder  to  the 
plaintiff's  sister,  Mrs.  pillock,  for  life, 
with  remainder  to  her  first  and  other  sons 
in  tail,  with  remainders  over,  the  ultimate 
remainder  in  fee  heing  in  the  plaintiff  as  the 
testator's  heir-at-law.  The  will  gave  to 
the  plaintiff  the  usual  strict  power  of  leasing 
for  twenty-one  years.  The  first  mortgage, 
which  was  in  fee,  was  vested  in  trustees  for 
the  henefit  of  Mrs.  Willock  for  life,  and 
afterwards  for  her  children.  Mrs.  Willock 
was  a  widow  and  had  two  children,  who 
were  both  of  age.  The  second  mortgage 
was  in  Hughes,  who  was  the  surviving 
trustee  of  the  settlement  made  on  the 
marriage  of  the  plaintiff  and  his  wife  ;  the 
trusts  were  for  the  plaintiff  and  his  wife  for 
tfieir  respective  lives  successively,  with  re- 
mainder to  the  children  of  the  marriage ; 
and  if  no  children,  the  wife  had  a  general 
power  of  appointment.  The  plaintiff  and 
his  wife  had  been  married  lor  twenty- five 
years,  and  there  had  been  no  issue.  By 
the  marriage  settlement  the  trustees  were 
empowered  to  give  receipts,  &c. ;  to  accept 
a  part  in  discharge  of  the  remainder  of  the 
trust  monies,  and  to  make,  do,  and  exe- 
cute all  other  acts,  deeds,  and  things  as 
effectually  as  the  plaintiff  and  his  wife  or 
either  of  them  could  have  done  if  the  mar- 
riage had  not  taken  effect. 

To  enable  the  plaintiff  to  grant  a  good 
lease  of  the  house  in  question,  the  trustees 
of  the  first  mortgage  and  Mrs.  Willock  and 
her  children,  Hughes,  the  trustee  of  the 
second  mortgage,  and  the  plaintiff's  wife, 
joined  in  a  release  to  the  plaintiff  of  the 
house.  This  deed  of  release  contained 
recitals  of  the  agreement  for  the  lease,  that 
the  remainder  of  the  mortgaged  property 
was  a  most  ample  security,  and  that  the 
release  was  to  be  executed  for  the  purpose 
of  enabling  the  plaintiff  to  complete  the 
agreement  for  the  lease. 

The  proposals  for  the  lease  were  headed, 
"  Proposals  for  re- letting  houses,  &c.  under 
the  power  of  leasing  contained  in  the  will 
of  the  late  John  Dawes."  After  a  descrip- 
tion of  the  property  followed  "  Covenants 
by  tenants,  to  pay  rent,  &c."  Then  fol- 
lowed, "  Covenants  by  lessor,  for  quiet 
enjoyment ;  not  to  let  any  of  the  land  near 
Highbury  Place  for  the  purpose  of  making 
and  burning  bricks;  the  lease  to  be  pre- 
pared for  carrying  the  above  proposals  into 


effect,  to  be  in  the  form  of  one  whieh  may 
be  inspected  at  the  office  of  Messrs.  Jenkyns 
&  Phelps."  The  agreement  was  at  the  loot 
of  the  proposals :  "  I  hereby  agree  to  accept 
a  lease  of  the  above-mentioned  premises  on 
the  terms  of  the  above  proposal,  and  to 
execute  a  counterpart  of  such  lease,  agree- 
ably with  the  form  above  referred  to."  In 
the  form  of  lease  referred  to,  the  covenant 
against  letting  for  the  purpose  of  making 
and  burning  bricks  was  in  this  form :  '*  And 
that  he,  the  said  H.  Dawes,  shall  not  nor 
will  at  any  time  during  the  continnanee  of 
the  said  term  of  twenty-one  years  hereby 
granted,  if  he  shaU  so  Umg  /tve,  demise," 
&c. 

It  was  proved,  at  the  hearing,  that  the 
draft  lease,  with  the  covenant  in  that  form, 
had  been  sent  to  the  defendant's  solicitors, 
and  returned  by  them  as  approved. 

The  defendant  excepted  generally  to  the 
Master's  report  in  favour  of  the  title,  for 
four  reasons.  First,  that  Hughes,  the  trus- 
tee of  the  second  mortgage,  had  no  power 
to  release  the  property  without  payment  of 
the  mortgage-money;  secondly,  that  the 
greater  part  of  the  title-deeds  were  not  in 
the  plaintiff's  custody  or  power,  and  that 
he  had  no  power  to  covenant  for  their  pro- 
duction ;  thirdly,  that  by  the  agreement 
the  defendant  was  entitled  to  be  protected 
during  the  whole  of  the  term  against  the 
making  and  burning  of  bricks  on  the  ad- 
joining property,  whereas  the  plaintiff  being 
only  tenant  for  life  could  not  bind  the 
property  beyond  the  period  of  his  own  life ; 
fourthly,  that  the  adjoining  property  was 
vested  in  mortgagees,  with  powers  of  sale; 
and  that  the  plaintiff's  covenant  wonld  be 
inoperative  against  them. 

In  the  argument  the  second  and  foarth 
reasons  were  not  pressed,  the  points  in- 
volved being  treated  as  matters  of  convey- 
ancy  nd  not  of  title. 

Mr.  RomiUy  and  Mr.  Hardy ^  in  support 
of  the  exceptions,  cited  Van  v.  Cwpe  (1), 
Propert  v.  Parker  (2),  Flight  v.  BarUm  (S). 
and  contended,  that  the  release  by  Hughes 
was  a  plain  breach  of  trust,  of  whieh  the 
defendant  had  notice;  that  from  the  pro* 


(1)  8Myl.icK.  269;  8.c.6UwJ.  (Up.  (m. 
Cbanc.  208. 

(2)  8  Mvl.  &  K.  280. 
(S)  IbidI  282. 
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posals  the  defendant  was  entitled  to  presume 
that  the  plaintiff's  covenants  were  to  be 
co-extensive  with  the  term  in  like  manner 
as  the  tenant's ;  and  that  the  form  referred 
to,  heing  merely  to  carry  the  proposals  into 
effect,  could  not  be  held  to  vary  them,  but 
must  be  treated  merely  as  matter  of  form 
simply. 

Mr.  Rolt  and  Mr.  Surrage^  contra,  con- 
teaded,  that  Hughes,  under  Uie  discretionary 
clause  in  the  settlement,  had  full  power  to 
release  this  part  of  the  property  from  the 
mortgage,  for  the  transaction  was  in  fact  a 
beneficial  &mily  arrangement ;  but  that  if  he 
could  not  discharge  the  property  as  against 
the  eestuis  que  iruat,  it  was  strictly  within  the 
scope  of  his  authority  to  concur  in  granting 
the  lease,  which  was  admitted  to  be  a  bene- 
ficial one;  and  that  by  the  terms  of  the 
deed  of  release  he  had  so  concurred,  and 
that  so  fiir  the  deed  was  good,  whether  it 
operated  as  an  effectual  release  or  not.  They 
contended  also,  that  the  words  of  the  pro- 
posals, namely,  ''covenants  by  lessor  not 
to  let,"  &c.,  plainly  implied  a  mere  personal 
covenant  by  him ;  and  that  the  reference  to 
a  power  of  leasing  clearly  indicated  that  he 
bad  only  a  limited  interest ;  that  the  defen- 
dant was  bound  by  the  form  of  lease,  as  he 
had  agreed  to  execute  the  counterpart  in 
that  form,  and  tluit  he  was  bound  by  his 
laches  in  not  having  examined  that  form ; 
and,  lastly,  that  the  defendant  was  precluded 
from  raising  the  objection,  as  the  draft 
lease  had  been  approved  on  his  behalf. 

March  24.— Wigram,  V.C— I  think  it 
has  been  properly  admitted  that  the  second 
and  the  fourth  of  these  reasons  alleged  as 
Rrounds  of  exception  in  truth  are  ob- 
jections of  conveyance  only,  because  they 
are  objections  which  may  be  got  rid  of 
entirely  by  payment  off  of  the  charges, 
and  if  the  difficulty  can  be  got  over,  that 
is  to  say,  if  the  lessor,  paying  off  the 
charges  on  the  estate,  can  thereby  acquire 
the  power  to  grant  the  lease,  he  then 
can  make  a  good  title  ;  but  the  Court 
will  not,  of  course,  compel  the  vendee 
to  accept  the  lease  till  the  incumbrances 
&re  paid  off.  Two  other  objections,  how- 
ever, remain.  One  is  this :  it  appears  that 
the  property,  which  is  to  be  comprised  in 
the  lease,  was  the  subject  (amongst  other 
mortgages)  of  a  mortgage  made  in  the  year 


1827,  by  which  the  mortgage-money  was 
limited  in  a  certain  way,  giving  benefits 
to  the  mortgagor  and  his  wife  for  their 
respective  lives,  and  afterwards  to  their 
children.  Stopping  there,  the  children  have 
an  interest  in  the  mortgage-money,  and  if 
they  have  an  interest  therein,  it  will  mani- 
festly be  a  breach  of  trust  in  any  trustee, 
without  express  authority,  to  diminish  the 
security  he  holds.  Now,  in  the  trust  deed 
there  is  contained  a  power  for  the  trustees 
to  act  as  fiilly  to  all  intents  and  purposes  as 
the  settlor  of  the  money  might  have  done; 
but  that  is  for  a  limited  purpose.  They  are 
to  act  as  fully  as  he  might  have  done  for 
the  purpose  of  calling  in  and  receiving  the 
money,  and  for  the  purpose  also  of  settling 
accounts,  and  accepting  part  in  satisfaction 
of  the  whole.  It  is  manifest  that  that  power 
to  accept  part  in  satis&ction  of  the  whole, 
must  mean,  provided  in  the  exercise  of 
their  discretion,  they  think  it  is  a  good  thing 
to  be  done  for  the  benefit  of  their  own 
eestuis  que  inuU  How  it  can  be  for  the 
benefit  of  the  eestuis  que  trust,  abstractedly, 
to  diminish  the  security  by  giving  up  part, 
does  not  very  distinotly  appear.  Primd 
faeie  it  would  appear  to  be  a  breach  of  trust 
to  diminish  the  security,  because  it  would 
not  appear  to  bring  back  any  correspond- 
ing advantage.  At  the  same  time,  it  may 
be  beneficial  in  some  way  which  is  not 
judicially  before  me,  and  which  does  not 
appear.  At  all  events  this  is  clear,  that  in 
exercising  their  discretion  they  could  have 
had  reference  only  to  what  was  for  the 
benefit  of  the  eestuis  que  trust  under  the 
settlement  of  1827;  whereas  all  I  have 
heard  of  the  case  is  that  the  entire  property, 
the  equity  of  redemption  as  well  as  the 
money  secured  by  the  mortgage  belonged 
to  different  members  of  the  same  family; 
that  under  a  family  arrangement  it  has  bc«n 
thought  for  the  benefit  of  all  parties  that 
this  particular  part  of  the  property  com- 
prised in  the  defendant's  lease  should  be 
excluded  and  discharged  from  part  of  the 
trust.  If  that  is  the  ground  on  which  the 
trustees  have  acted,  nothing  can  be  more 
clear  in  principle  than  that  they  have  com- 
mitted a  breach  of  trust.  They  might  have 
released  the  property  for  the  benefit  of  their 
own  eestuis  que  trusty  but  not  for  the  benefit 
of  persons  who  were  not  the  objects  of  that 
particular  settlement.   I  confess,  on  reading- 
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the  terms  of  that  clause,  they  appear  to  me 
to  have  exceeded  their  power.  They  could 
not  take  less  than  the  whole,  if  they  could 
get  the  whole;  hut  they  might  take  less 
than  the  whole,  if  they  could  not  get  the 
whole.  Here  the  question  has  not  heen 
ahout  getting  the  whole  or  a  part.  The 
question  here  is  simply  thi»— whether,  in 
order  to  enable  the  lessor,  whose  title  is 
subject  to  the  trusts  of  that  settlement,  to 
improve  the  value  of  his  own  estate,  that  is, 
the  equity  of  redemption  subject  to  the 
mortgage,  the  property  might  be  discharged. 
The  transaction  does  not  appear  to  me  to 
iall  strietly  within  the  power;  but  I  do  not 
mean  to  say  that  it  is  conclusive  with  respect 
to  a  question  of  title.  There  can  be  no 
doubt,  however,  that  the  mortgagor  and 
mortgagee,  that  is  to  say,  the  person  entitled 
to  the  equity  of  redemption  and  the  tvus- 
tees  of  this  settlement  ought  tc^ther  have 
joined  in  granting  a  b^eficial  lease,-— 
and,  I  will  assume,  in  granting  the  very 
lease  in  question;  for  there  is  no  ground 
to  suppose  that  the  lease  was  not  a  proper 
lease  to  be  granted.  If  they  had  con- 
curred in  granting  the  lease,  not  releasing 
the  property  from  the  trust,  there  would 
be  no  doubt  about  it;  and  that  for  two 
reasons:  first  of  all,  so  long  as  the  property 
remained  in  settlement,  it  is  a  proper  act  of 
the  trustees  to  find  a  good  tenant.  Another 
answer  would  be,  that  if  the  property  was 
not  dischai^ed  from  the  trust,  this  also, 
like  the  other,  would  be  a  question  of  con- 
veyance and  not  of  title;  because  the  pro- 
perty then  would  remain  subject  to  the 
mortgage.  But  the  difficulty  arises  from 
this.  The  vendor  will  not  allow  me  to  say 
it  is  a  case  of  conveyance;  he  will  not 
allow  me  to  say,  that  by  paying  off  this 
entire  mortgage  the  property  might  be  re- 
leased ;  for  he  insists  that  this  house  to  be 
let  to  the  defendant  is,  in  truth,  already 
discharged,  and  therefore  that  he  can  make 
a  good  title  without  paying  off  the  mort- 
gage. That  is  the  question  he  compels  me 
to  try.  I  think  the  point  put  by  Mr.  Rolt 
is  a  very  strong  one  indeed;  that  if  there 
has  been  excess  of  power  here,  it  has  been 
in  releasing  the  property,  and  not  in  grant- 
ing the  lease;  and  I  do  not  myself  see  very 
well  how  these  children,  if  they  came  to 
complain,  could  do  more  than  complain  of 
the  excess ;  and  the  excess  being  only  in 


having  discharged  the  property  from  the 
mortgage,  and  not  in  having  granted  the 
lease,  the  tenant  of  the  property  would  be 
safe,  although  the  heir  in  tail,  who  is  now 
properly  entitled  to  have  this  property  dis- 
charged of  the  mortgage,  might  be  com- 
pelled to  give  up  that  advantage;  nor  am 
I  quite  satisfied  that  the  whole  difficulty 
might  not  be  got  over  by  restoring  the  pro- 
perty to  the  settlement;  because  if  there  be 
no  breach  of  trust,  then  of  course  the  pur- 
chaser would  be  safe.  If,  on  the  other  haiid, 
it  be  a  breach  of  trust,  the  trustees  of  the 
will  will  be  quite  safe  in  undoing  that  breach 
of  trust  which  they  have  committed.  I 
think,  however,  the  first  proposition,  that 
the  lease  is  at  all  events  good,  would  induce 
me  to  support  the  title,  or  at  least  not  to 
hold  the  title  bad,  without  more  informa- 
tion than  I  possess. 

The  third  reason  for  the  exception  is, 
however,  one  which  I  cannot  get  over. 
Whether  it  is  said  to  be  an  objection  to 
title,  or  whether  it  is  a  ground  on  whieh 
the  Court  would  refuse  to  perform  the 
agreement,  is  substantially  immaterial. 
The  way  in  which  lh»  case  stands  b  thb: 
the  landlord  having  pvoposed  to  grant  a 
lease  of  the  property,  certwus  covenants 
are  specified,  which  are  to  h«  entered 
into.  Now,  one  of  these  covenants  hgf  the 
landlord  is  for  quiet  enjoyment  by  te 
tenant.  The  seeondiajMitteletarfiDfllie 
land  near  Highbury  Place  for  the  purpose 
of  making  and  burning  bricks.  I  do  not 
know  how  far  it  appeared  before  the  Master 
that  the  property  surrounding  these  houses 
belonged  to  the  landlord  or  not;  but  it  is 
impossible  to  read  the  proposals  without 
seeing  that  this  is  an  assertion  on  the  lessor's 
part  that  he  has  the  power  to  let,  and  that 
he  will  bind  himself  not  to  let  the  particular 
property.  If  it  had  turned  out  under  a 
proposid  of  this  kind  that  he  was  the  owner 
of  the  property  contiguous  to  these  houses,  I 
should  say  at  once  that  these  words,  how- 
ever indefinite,  were  quite  sufficient  to  shew 
that  the  land  that  did  belong  to  him  was 
the  land  here  referred  to.  If  it  turned  out 
he  had  no  land  at  all,  it  appears  to  me  the 
Court,  in  that  case«  would  hold  that  it  was 
a  fraudulent  representatioa  that  he  had  the 
power  to  deal  with  the  land  ia.  question ; 
but  I  cannot  understand  hoW  a  pcj^on 
agreeing  with  another  to  let  him  a  house. 
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and  not  to  let  any  of  the  land  near  High- 
bury Place  (the  house  being  in  Highbury 
Place),  for  the  purpose  of  making  and 
bttrning  bricks,  does  not  assert  that  he  has 
controul  over  the  land  he  then  agrees  to 
deal  with.  The  proposals  go  on  thus  : — 
"  The  lease  to  be  prepared  for  carrying  the 
above  proposals  into  effect  to  be  in  the  form 
of  one  which  may  be  inspected  at  the  office 
of  Messrs.  Jenkyns  &  Phelps.'*  It  was  said, 
that  the  reference  to  the  form  here  obliged 
tbe  party  to  go  to  the  office  and  inspect  the 
form  before  he  made  this  agreement,  and 
that  if  he  did  not,  he  thereby  agreed  to  take 
the  mere  personal  covenant  of  the  party, 
although,  in  truth,  there  was  land  to  which 
this  agreement  not  to  let  obviously  applied. 
That  proposition  appears  to  me  untenable. 
If  the  party  meant  really  to  enter  into 
nothing  more  than  a  personal  covenant  with 
respect  to  his  own  land,  being  aware  at  the 
time  that  he  had  no  power  to  bind  himself 
80  as  to  protect  the  lessee  in  spede,  he  was 
bound  to  give  much  more  explicit  informa* 
tioD  than  this.  It  is  impossible  that  any 
one  can  read  the  proposals  without  conclud- 
ing that  the  form  referred  to  was  a  form 
calculated  to  carry  out  and  give  effect  to 
the  previous  agreement,  that  is,  to  the  sub- 
stantial agreement,  or,  in  other  words,  to 
the  representation  by  U)e  lessor  that  he  had 
power  to  protect  the  lessee  in  the  enjoy- 
ment of  the  house  of  which  he  was  to  be- 
come lessee,  by  a  covenant  entered  into  by 
the  lessor  that  he  would  not  let  the  land. 
And  I  cannot  understand  the  reference  to 
the  form  as  anything  more  than  a  reference 
to  a  form  which,  according  to  the  represen- 
tation, would  give  effect  to  that  agreement; 
and  if  the  form  does  not  give  effect  to  that 
agreement,  I  apprehend  the  form  cannot  be 
put  as  a  matter  of  substance  binding  on  the 
lessee. 

It  was  well  put  at  the  bar  that,  according 
to  that  argument,  it  might  be  contended 
that,  if  a  man  professed  to  grant  a  lease 
under  a  power  contained  in  a  will,  the  lessee 
woold  be  bound  to  ascertain  whether  the 
will  did  give  the  lessor  such  power,  or 
whether  it  confined  his  interest  to  a  mere 
estate  for  life;  and  that  if  the  will  did 
not  giiys  such  power,  still  the  lessee,  as  the 
will  had  been  referred  to,  would  be  bound 
to  take  the  lease.  That,  however,  is  a 
proposition  so  extravagant,  that  it  cannot 


be  maintained  for  a  moment.  If  this  be 
the  proper  construction  of  the  proposals, 
namely,  that  the  lessor  does  thereby  repre- 
sent that  he  has  the  power,  the  only 
question  is,  can  it  be  properly  treated  as 
a  question  of  title  ?  I  am  very  far  from 
saying  I  am  quite  clear  on  that  point.  The 
agreement  is  to  grant  a  lease  of  a  house. 
Then  there  is  to  be  a  collateral  covenant 
applicable  to  other  land ;  the  bbject  being 
to  protect  the  lessee  of  the  house  in  the 
comfortable  enjoyment  of  it  during  the  term 
of  the  lease.  Of  course,  it  must  be  co-ex- 
tensive with  the  terms  of  the  lease  to  be 
granted.  The  reference  to  the  Master  was, 
whether  the  vendor  or  the  lessor  had  power 
to  grant  the  lease.  According  to  my  present 
impression,  I  should  say  he  had  the  power 
to  grant  the  lease,  and  that  no  objecdon 
can  be  taken  to  it.  But  the  lease  is  to  be 
granted  pursuant  to  the  terms  therein  men- 
tioned ;  the  question  is,  whether  these  terms 
are  not  thereby  embodied  in  the  agreement, 
so  as  to  make  them  part  of  the  title  to  the 
lease  itself?  It  is,  in  truth,  an  incident  to 
the  lease,  and  the  party  cannot  have  the 
lease  with  the  beneficial  incident  contracted 
to  be  given  with  it  without  having  the  benefit 
of  this  covenant;  and  it  appears  the  party 
cannot  have  the  covenant.  My  opinion  is, 
that  it  is  properly  a  questidn  of  title,  though 
I  am  very  far  from  being  clear  on  the  sub- 
ject. The  result,  however,  would  be  the 
same  in  this'  case,  whether  the  question  be 
one  of  title  or  merely  a  question  to  be 
dealt  with  as  a  matter  of  defence.  If  the 
vendor  can  give  nothing  more  than  a  per- 
sonal covenant,  the  benefit  of  which  will  be 
lost  in  specie  the  moment  he  dies,  I  never 
would  compel  a  lessee  to  accept  the  title 
to  that  lease,  when  it  is  perfectly  manifest 
that  wanting  the  house  for  a  residence  he 
never  could  have  the  benefit  of  it.  I  do 
not  mean  that  the  purpose  for  which  the 
party  enters  and  wants  it,  is  to  govern  the 
discretion  of  the  Court  in  interpreting  the 
agreement  or  deciding  whether  the  title  is 
good  or  bad;  but  supposing  the  exceptions 
disposed  of,  and  that  this  was  a  hearing 
for  further  directions,  then  the  purpose  for 
which  the  party  wants  the  lease  would  be 
very  material  to  the  question,  whether  he 
could  be  compelled  to  take  it  However, 
I  am  satisfied  to  allow  it  as  an  objection  to 
the  title,  because  that  will  enable  the  parties 
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in  the  least  expensive  way  to  get  the  opinion 
of  the  Lord  Chancellor,  if  they  are  dissatis- 
fied with  my  conclusion. 

Exception  allowed;  and  the  cause,  on 
further  directions,  to  stand  over  till  the  first 
cause  day  in  the  ensuing  term. 

April  13. — Mr.  RoU  and  Mr,  Surrage 
now  applied  that  the  cause  might  be  sent 
back  to  the  Master's  office  on  counsel's 
statement,  that  the  plaintiff  had  been  stopped 
by  the  decision  of  the  Master  in  his  favour, 
and  that  he  could  make  out  a  further  case ; 
and  they  cited  Andrew  v.  Andrew  (4). 

The  Solicitor  General,  contra. 

WiGRAM,  y.C.  said,  that  his  practice  was 
to  require  a  special  application  to  be  made, 
and  that  he  saw  no  reason  for  departing 
from  that  rule  in  the  present  case. 

April  25. — Mr,  RoU  and  Mr,  Surrage 
now  moved,  on  behalf  of  the  plaintiff,  that 
without  prejudice  to  the  plaintiff's  right  to 
appeal  against  any  decree  or  order  made  in 
the  cause,  it  might  be  referred  to  the  Master 
to  review  his  report,  dated  the  14th  of 
February  1848.  In  support  of  the  motion 
they  read  an  affidavit,  to  the  effect  that  the 
plaintiff  was  tenant  for  life  of  the  land 
at  and  in  the  neighbourhood  of  Highbury 
Place,  with  power  of  leasing  for  twenty-one 
years,  or  with  the  consent  of  the  trustees 
to  let  the  land  upon  building  leases  for 
ninety -nine  years.  The  affidavit  went  on 
to  state  that  all  such  land  near  Highbury 
Place  had  been  let  out  upon  leases,  none  of 
which  would  expire  before  that  which  was 
the  subject  of  the  agreement  in  question  in 
the  cause,  and  that  all  such  leases  contained 
covenants  on  the  part  of  the  lessors,  not  to 
dig  for  clay,  or  make  or  burn  bricks  upon 
the  premises  during  the  terms  comprised  in 
the  respective  leases.  The  affidavit  also 
stated,  that  the  parties  interested  in  the 
land,  under  the  will  of  the  plaintiff's  brother, 
and  having  power  for  that  purpose,  might  be 
induced  to  join  the  plaintiff  in  similar  cove- 
nants in  the  lease  agreed  to  be  granted. 

The  Solicitor  General  and  Mr,  Hardy, 
contr^. 


April  26.— WiGBAM,  V.C— The  case  of 
Esdaile  v.  Stephenson  (5)  is  a  very  impor- 
tant case,  as  to  the  practice  of  the  Court 
in  directing  a  reference  back  to  the  Master 
upon  the  question  of  title.    In  that  case  Sir 
John  Leach  stated,  "  That  he  had  consulted 
with  the  Lord  Chancellor  upon  this  subject, 
with  a  view  to  settle  a  general  rule;  and 
that    the    Lord   Chancellor    concurred  in 
opinion  with  him,  that  where  a  necessary 
party  to  the  title  was  neither  in  law  nor 
equity  under  the  controul  of  the  vendor, 
but  had  an  independent  interest,   unless 
there  was  produced  to  the  Master  a  legal 
or  equitable  obligation  on  the  part  of  Uie 
stranger  to  join  in  the  sale,  the  Master  ought 
to  report  against  the  title ;  otherwise  where 
a  necessary  party  to  the  title  was  under  the 
legal  or  equitable  controul  of  the  vendor,  as 
a  mortgagee,  there  the  Master  might  well 
report  that,  upon  payment  of  the  mortgage, 
a  good  title  could  be  made."     Now  that 
has  an  important  bearing  on  the  present 
case ;  for  it  is  not  sug^^ted  now  that  a  good 
title  can  be  made.     It  is  only  stated  that 
the  plaintiff  will  endeavour  to  procure  the 
consent  of  those  whose  consent  will  make 
a  good  title,  that  is,  subject  to  the  question, 
whether  the  possibility  of  a  surrender  or 
forfeiture  of  leases  invalidates  the  present 
title.     Sir  J.  Leach  goes  on  to  say  this, 
which   bears  on  the  question  of  practice, 
"  That  if  the  Master  should  report  against 
the  title,  and  at  the  hearing  upon  further 
directions  the  vendor  had  cured  the  defect, 
the  Court  would  then  compel  the  purchaser 
to  take  the  title,  although  it  would  not 
suspend  the  contitict  with  a  view  to  a  future 
proceeding  to  perfect  the  title ;  that  if  the 
fact,  whether  the  vendor  could  at  the  hearing 
cure  the  defect  were  in  question,  it  must  be 
then  sent  back  to  the  Master  to  review  his 
report,  with  the  additional  circumstances." 
It  is  not  now  contended  that  the  plaintiff 
can  make  a  good  title,  unless  the  existence 
of  the  present  leases  would  shew  the  present 
title  to  be  good.     The  case  of  Esdaile  v. 
Stephenson  certainly  goes  further  than   I 
thought  it  did  on  the  question,  whether  the 
strong  probability  that  a  good  title  can  be 
shewn,  is  a  ground  for  sending  the  case 
back  to  the  Master. 

With  regard  to  the  practice  of  sending  it 


(4)  3  Sim.  390. 


(5)  6  Mad.  866. 
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b»ck  to  the  Master,  it  appears,  according 
to  Sir  E.  Sugden's  statement  of  the  law 
(Sugd,  Vendor  and  Purchaser,  p.  412, 
1  Ith  edit.),  that  it  is  in  the  discretion  of  the 
Court  to  send  it  hack  to  the  Master  at  the 
time  the  exceptions  are  argued,  without  a 
special  application ;  but  that  the  party  may 
come  and  make  a  special  application.  Now, 
the  practice  of  the  Court,  it  appears  to  me, 
must  be  this.  If  at  the  hearing  of  the 
exceptions  the  Court  is  of  opinion  a  good 
title  has  not  been  shewn,  and  there  is  nothing 
before  the  Court  to  shew  that  a  good  title 
can  be  made,  if  the  parties  go  back  to  the 
Master,  that  will  not  be  a  case  where,  as  a 
matter  of  course,  the  Court  will  send  it  back : 
but  if  the  parties  say  they  can,  and  after- 
wards bring  forward  facts  on  motion,  as 
in  Egerton  v.  Jones  (6),  to  shew  they  can 
make  a  good  title,  then  on  that  special 
application  being  made,  and  the  facts  shewn, 
the  Court  may  send  it  back  to  the  Master, 
but  that  must  be  of  course  where  the  parties 
could  prove  their  title  before  the  Master, 
and  the  Master  must  have  reported  in  their 
favour.  Sir  £.  Sugden  puts  this  point- 
that  if  the  Master  stops  the  parties,  and  the 
Court  differs  from  him,  and  the  parties  say, 
that  if  the  Master  had  given  them  a  suffi- 
cient time  they  could  have  shewn  a  good 
title,  the  Court  will  then  refer  it  back  again. 
He  says,  very  truly,  that  the  parties  must 
not  lie  by.  When  this  case  came  before  me 
on  further  directions,  a  case  was  referred  to, 
where  Lord  Langdale  followed  the  same 
practice,  that  as  there  was  nothing  before 
him  on  the  hearing  of  the  exceptions  but 
this,  that  the  Master  had  found  a  good  title 
could  be  made,  and  he  thought  he  was 
wrong,  he  could  not,  upon  that  ground 
merely,  send  it  back  again,  but  that  a  sepa- 
rate application  must  be  made.  When  this 
case  came  before  me,  it  was  said  that  a  good 
title  could  be  made,  on  the  ground  that  the 
different  leases  contained  a  sufficient  cove- 
nant, and  that  the  parties,  whose  concur- 
rence was  necessary  to  guard  against  the 
possibility  of  the  title  becoming  defective, 
by  reason  of  a  future  surrender  or  forfeiture 
of  the  leases,  were  willing  to  join,  inde- 
pendently of  the  evidence  of  the  facts  that 
I  find  in  the  existing  leases.  Therefore  I 
do  not  retire  from  the  correctness  of  putting 

(6)  3  Sim.  392. 
New  SEaiis,  XVII.— Chanc. 


the  parties  to  make  this  application,  and  I 
could  now  state  my  impression  of  what 
ought  to  be  done.  But  Sir  £.  Sugden,  in 
Vendor  and  Purchaser,  pp.  412,  413,  11th 
edit.,  seems  to  me  to  state  the  rule  more 
strictly  than  appears  from  its  application  by 
the  Court  in  Esdaile  v.  Stephenson.  I  will 
look  therefore  at  the  cases  before  I  give  my 
opinion. 

April  28. — ^WiGRAM,  V.C. — I  was  pre- 
pared at  the  close  of  the  argument  in  this 
case  to  express  my  opinion  upon  it,  but  I 
thought  it  best  to  postpone  my  judgment 
from  a  doubt  that  I  entertained  upon  refer- 
ring to  the  case  of  Esdaile  v.  Stephenson, 
and  to  what  Sir  Edward  Sugden  says  in 
his  Treatise  on  the  Law  of  Vendors  and 
Purchasers,  pp.  411,  412,  11th  edition, 
whether  if  I  sent  the  case  back  to  the 
Master  I  should  not  be  relaxing  a  settled 
rule  of  practice.  The  practice  of  the  Court, 
however,  as  far  as  authority  has  gone,  ap- 
pears to  me  to  be  that  when  the  Master 
reports  against  the  title  and  no  exceptions 
are  taken,  and  the  cause  comes  on  upon 
further  directions,  if  the  vendor  can  then 
shew  he  is  in  a  condition  to  cure  the  defect, 
the  Court  will  compel  the  purchaser  to 
complete  the  purchase.  If  it  is  doubtful 
whether  that  which  the  vendor  in  that  case 
says  will  cure  the  defect,  will  have  that 
effect,  the  Court  may  send  it  back  to  the 
Master  to  inquire  whether  the  additional 
matter  will  have  the  effect  of  removing  the 
objection.  But  the  Court  will  not  in  that 
case  send  it  back  to  the  Master  merely  on  a 
speculation. 

If  the  Master,  as  in  this  case,  reports  in 
favour  of  the  title,  and  exceptions  are  taken 
to  the  report,  and  the  cause  comes  on  upon 
exceptions  only,  and  the  exceptions  are 
allowed,  the  Court  may  clearly,  in  its  dis- 
cretion, send  the  case  back  to  the  Master, 
in  order  to  give  the  vendor  an  opportunity 
of  completing  his  title.  And  justice  ap- 
pears to  require  that  this  course  should  in 
many  cases  be  taken.  For  if  the  Master 
had  been  against  the  vendor,  he  might  pos- 
sibly have  been  able  to  cure  the  defect,  and 
it  might  be  unjust  to  refuse  him  an  oppor- 
tunity of  doing  so ;  it  would,  in  fact,  place 
him  in  a  worse  position  by  reason  of  the 
Master's  judgment  being  in  his  favour  than 
he  would  have  been  in  if  that  judgment 
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had  been  against  him.  Andrew  v.  Andrew 
and  Egerton  v.  Jones  are  instances  of  this. 
But  such  a  reference  cannot,  I  apprehend, 
be  a  matter  of  course ;  and  although  the 
Court  may,  as  in  Andrew  ▼.  Andrew^  and 
as  Sir  £.  Sugden  appears  to  think  is  the 
more  common  course,  at  once  send  the  case 
back  to  the  Master  upon  allowing  the  ex- 
ceptions, if  satisfied  that  it  is  right  to  do 
so,  the  course  which  I  have  hitherto  thought 
it  right  to  pursue  (and  I  am  told  the  same 
course  has  been  adopted  at  the  Rolls)  has 
been  to  allow  the  exceptions  to  stand  over 
for  a  day  or  two,  and  require  the  vendor  to 
make  a  motion  for  a  reference  back  to  the 
Master  to  satisfy  the  Court  that  he  has 
a  case  to  bring  before  the  Master.  The 
necessity  in  all  cases  for  an  independent 
motion  I  am  not  prepared  to  insist  upon, 
although  in  some  cases  it  could  not  weU  be 
dispensed  with.  But  of  the  necessity  of  the 
vendor's  satisfjdng  the  Court  that  he  has  an 
additional  case  to  bring  before  the  Master, 
1  cannot  bring  myself  to  doubt ;  it  cannot 
be  mere  matter  of  course  that  the  Court 
shall  send  the  case  back  to  the  -Master 
whenever  the  Court  allows  exceptions  to  a 
report  in  favour  of  tiUe.  I  have  found  it 
necessary  to  state  those  points  which  appear 
to  me  to  be  very  clearly  setUed,  as  they 
connect  themselves  with  this  case. 

In  the  preceding  case  I  have  supposed 
exceptions  only  before  the  Court.  From 
a  passage  in  Sugd.  Vend.  ^  Pur,  p.  412, 
11th  edit.,  it  might  be  inferred  that  he  was 
of  opinion  that  if  the  cause  was  set  down 
on  further  directions,  with  the  exceptions 
(which  was  the  case  before  me),  and  the 
exceptions  were  allowed,  the  vendor  could 
not  obtain  a  reference  back.  What  he  says 
is  this : — "  From  this  it  will  be  seen  it  is 
important  to  set  down  the  cause  on  further 
directions  with  the  exceptions ; "  but  no  case 
is  cited,  and  justice  clearly  may  require  a 
different  course,  and  I  am  satisfied  that  Sir 
£.  Sugden  did  not  mean  to  lay  down  any 
such  rule,  but  intended  only  to  say  that  if 
the  precautions  were  not  taken  at  the  time 
the  exceptions  were  allowed,  on  the  part  of 
the  vendor  to  get  the  reference  back,  the 
purchaser  might  prevent  an  application  for 
the  purpose,  as  was  made  in  Egerton  v. 
Jonest  by  asking  for  a  decree  at  once  on 
further  directions.  Sir  £.  Sugden  could 
not  have  intended  to  say  that  the  Court 


might  not,  upon  allowing  the  exceptions,' 
send  the  case  back,  or  order  the  cause  to 
stand  over  that  the  propriety  of  sending  the 
case  back  might  be  ascertained.  If  the 
Master  stops  the  vendor  by  telling  him  he 
has  shewn  a  tiUe,  and  the  Court  differs  from 
the  Master,  it  would  be  most  unjust  that 
the  error  of  the  Judge  should  prejudice  the 
right  of  the  vendor.  My  opinion,  therefore, 
is,  that  there  is  no  objection  in  practice  to 
that  course  which  I  have  pursued  in  the 
present  case. 

Then  as  to  the  evidence  in  support  of 
the  motion,  I  retain  my  opinion  that  the 
purchaser  is  entitied  to  such  covenants  in 
this  case  as  will  secure  him  the  enjoyment 
in  specie  of  the  thing  he  contracted  for. 
Without  deciding  upon  the  effect  of  the 
evidence  which  has  been  given  in  this  case, 
the  additional  evidence  of  titie,  but  intimat- 
ing a  very  decided  opinion  upon  the  point 
I  have  mentioned — an  opinion  which,  after 
the  argument  I  have  heard,  I  am  not  likely 
to  change — I  will  refer  the  case  back  to  the 
Master.  If  the  Master  should  again  report 
in  favour  of  the  titie,  I  shall  consider  that  all 
objections  to  the  title  will  then  be  open  to 
the  purchaser.  The  whole  case  will  then 
come  before  me,  and,  of  course,  for  the  last 
time. 

The  Court  directed  a  reference  back  to 
the  Master,  reserving  the  costs  of  the  pre- 
sent motion  till  after  the  Master  should 
have  made  his  report.  The  costs  of  the 
motion  of  the  18  th  of  April  were  ordered  to 
be  paid  by  the  plaintiff,  on  the  ground  that 
he  ought  to  have  been  prepared  on  that 
day  to  move  specially  for  the  reference 
back. 

The  plaintiff  appealed  from  the  decision 
of  y.  C.  Wigram,  and  the  case  was  re- 
heard before  the  Lord  Chancellor  on  the 
21st  and  22nd  of  July.  His  Lordship 
came  to  the  conclusion  that  even  if  the 
trustees  had  exceeded  their  authority  in 
executing  a  conveyance,  giving  up  their 
claim  as  mortgagees,  the  lessee  could  not 
be  deprived  of  his  lease,  and  therefore  no 
objection  to  the  titie  arose  out  of  that  trans- 
action :  and  that  the  lessee  had  full  notice 
of  the  extent  of  the  covenant  which  the 
lessor  proposed  to  give  respecting  the  burn- 
ing of  bricks,  as  the  form  of  the  covenant 
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was  referred  to  in  the  proposals  and  had 
been  inspected  at  the  solicitors'  office.  His 
Lordship,  therefore,  reversed  the  decision 
of  V.  C.  Wigram,  so  far  as  his  Honour  had 
held  that  a  good  title  had  not  heen  shewn. 
He  also  disapproved  of  the  practice  of 
making  an  order  on  the  exceptions,  by 
irbich  the  Court  expressed  an  opinion 
against  the  title,  and  then  ordering  a  refer- 
ence to  the  Master  to  inquire  whether  a 
good  title  could  or  could  not  be  shewn  (1). 


WlORAM,  V.C. 

1847. 

Nov.  7,  8,  9,  10.      )•    GREEN  V.  BRI66S. 

1848. 
April  12. 

Ship  and  Shipping — Part-owner — Outfit 
and  Repairs — Freight-^Mortgage. 

A  part-owner  is  entitled  as  against  the 
other  part'Oumers  to  have  his  disbursements 
for  the  outfit  and  repairs  of  the  ship,  so  far 
as  the  same  were  necessary  and  proper  for 
the  joint  adventure,  repaid  to  him  out  of  the 
freight  earned  by  the  ship  before  any  divi" 
sion  of  profits  is  made* 

A  mortgagee  of  seven^eighths  of  the  ship 
and  freight  can  only  claim  his  share  of  the 
freighty  subject  to  the  like  deductions. 

The  question  raised  in  this  suit  was, 
whether  the  freight  arising  from  the  employ- 
ment of  the  ship  Thames  was  liable,  in  the 
first  instance,  to  make  good  the  disburse- 
ments of  one  part-owner  in  respect  of  outfit 
and  repairs  necessary  for  enabling  the  ship 
to  proceed  on  her  voyage. 

Before  and  in  the  year  1840,  the  plaintiff 
was  the  registered  owner  of  ^^  or  ^,  and 
Messrs.  Acraman  &  Co.,  of  Bristol,  of  the 
other  fl  or  -^  of  the  ship  Thames,  and  they 
so  continued  until  the  ship  was  sold  as 
afiLer  mentioned.  During  the  same  period 
the  plaintiff  was  the  managing  owner  or 
ship's  husband.  In  1840,  preparatory  to 
a  voyage  then  contemplated,  the  plaintiff, 
as  managing  owner,  caused  the  ship  to  be 
extensively  repaired,  refitted,  and  fitted  out 
for  her  voyage.  In  July  1841,  the  ship 
sailed  from  the  port  of  London  for  Calcutta, 

(1)  .See  Carling  v.  Flight,  .ptf9/. 


with  instructions  to  the  master  (William 
Magnus),  after  discharging  his  cargo  at 
Calcutta,  to  accept  such  employment  of 
the  ship  in  the  Chinese  seas  as  upon  com- 
munication with  the  agent  of  the  owners  at 
Calcutta  he  should  deem  advisable.  The 
repairs,  refitting,  and  outfit  of  the  ship  were 
made,  in  the  first  instance,  in  the  expectation 
that  the  ship  would  be  taken  up  and  em- 
ployed by  the  East  India  Company,  for  the 
transport  of  troops  from  this  country.  After 
her  arrival  at  Calcutta  she  was  employed 
in  the  China  seas,  and  continued  to  be  so 
employed  down  to  March  1843,  and  earned 
freight  to  a  large  amount.  In  Uie  spring  of 
1843  the  Thames  sailed  from  Calcutta  for 
England,  and  arrived  in  the  port  of  London 
in  September  1843.  On  this  homeward 
voyage  she  earned  further  freight,  but  not 
exceeding  her  expenses,  and  shortly  after 
her  arrival  home,  was  sold  and  broken  up. 

By  a  bill  of  sale,  dated  the  30th  of  No- 
vember 1841,  the  Acramans  transferred  to 
the  defendants,  Briggs,  Thorbum  &  Co.,  of 
London,  their  ||  parts  of  the  ship  by  way 
of  mortgage,  for  securing  to  them  15,0001. 
and  interest ;  and  on  the  2nd  of  December 
1841  the  mortgage  was  registered. 

By  an  indenture  of  assignment  of  the 
same  date,  and  made  between  the  Messrs. 
Acraman  of  the  one  part  and  Messrs.  Briggs, 
Thorbum  &  Co.  of  the  other  part,  the  Acra- 
mans assigned  all  their  shares  in  the  ship 
and  all  sums  and  sum  of  money  then  due, 
owing,  or  payable,  or  to  become  due,  owing, 
or  payable  for  freight  and  earnings  for 
any  voyage  of  the  ship  from  Calcutta  to  any 
place  abroad  or  for  her  voyage  from  Cal- 
cutta or  any  place  abroad  to  this  country, 
and  in  all  charter-parties  and  contracts  for 
freight,  to  Briggs,  Thorbum  &  Co.  to  secure 
15,000/.  and  interest  mentioned  in  the 
above-mentioned  bill  of  sale.  On  the  13th 
of  December  1841  notice  of  these  assign- 
ments was  given  in  writing  from  Briggs, 
Thorbum  &  Co.  to  the  plaintiff.  On  the 
30th  of  March  1842  the  plaintiff  received 
a  further  notice  from  the  same  parties  of 
another  indenture,  dated  the  23rd  of  March 
1842,  and  expressed  to  be  made  in  pursu- 
ance of  the  covenant  for  further  assurance 
in  the  deed  of  the  30tb  of  November  1841 ; 
the  effect  of  which  indenture  of  March  1842 
was  (so  far  as  the  object  of  this  suit  is  con- 
cerned) merely  to  adapt  the  language  of 
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the  secarity  to  the  state  in  which  the  earn- 
ings of  the  ship  might  at  the  date  thereof 
be  supposed  to  be.  On  the  30th  of  March 
1842  the  Acramans  stopped  payment,  and 
on  the  11th  of  June  1842  a  fiat  in  bank- 
ruptcy was  issued  against  them,  in  which 
Miller  was  chosen  official  assignee,  and  the 
two  last  defendants  on  the  record  creditors' 
assignees.  Before  and  down  to  the  stop- 
page of  the  Acramans,  Feigusson  Sc  Co.  of 
Calcutta  were  the  agents  there  of  the  Acra- 
mans, of  Briggs  &  Co.,  and  also  of  the  ship 
Thamei.  The  firm  of  Fergusson  &  Co. 
received  the  ship's  earnings,  first,  on  the 
voyage  to  Calcutta ;  secondly,  in  respect  of 
her  employment  in  the  China  seas,  down 
to  April  1842,  and  made  disbursements,  on 
account  of  the  ship,  down  to  the  24th  of 
June  1842.  Upon  the  stoppage  of  the 
Acramans,  the  plaintiff  and  Briggs  &  Co. 
appointed  Mackillop,  Sturt  8c  Co.  their 
agents  in  Calcutta,  in  respect  of  the  ship, 
without  prejudice  to  any  question  as  to 
the  application  of  her  earnings.  This  was 
done  under  a  power  of  attorney,  dated  the 
29th  of  April  1842,  directing  Mackillop  to 
receive  the  ship's  earnings,  and  remit  them 
to  Palmer,  Mackillop  &  Co.,  of  London,  to 
the  joint  account  of  the  plaintiff  and  Briggs 
&  Co.  of  London.  After  this,  Fergusson 
&  Co.  closed  their  account  in  respect  of 
the  ship,  and  remitted  to  Briggs  &  Co. 
6932.  Si.  4d,f  the  balance  of  tiie  ship's 
earnings  in  their  hands.  Mackillop  &  Co., 
of  Calcutta,  received  the  further  earnings, 
and  remitted  the  same  to  Palmer  &  Co.,  of 
London ;  and,  after  deducting  expenses  and 
payment,  there  remained  in  their  hands 
6,246/.  9s,  4d,,  representing  the  net  earn- 
ings received  after  the  30th  of  April  1842, 
down  to  the  commencement  of  her  home- 
ward voyage.  By  the  consent  of  the  plain- 
tiff and  Briggs  &  Co.,  this  sum  was  paid 
into,  and  had  since  remained  in  the  Bank 
of  England,  in  the  joint  names  of  the 
plaintiff  and  the  defendant,  R.  Thorbum, 
to  abide  the  result  of  the  suit.  The  ex- 
penses of  the  homeward  voyage  were  about 
equal  to  the  ship's  earnings.  The  plaintiff 
received  out  of  the  ship's  earnings  money 
equal  in  amount  to  his  ^  shares  or  ^  share. 
The  6932.  3s.  4d.  and  6,246/.  9s.  4d.  in 
the  Bank  of  England,  making  together 
6,939/.  \2s,  Sd.t  represented  the  ^  or  ^  of 
the  ship's  earnings  during  the  whole  period 


from  leaving  England  in  July  1841,  to  her 
return  in  March  1 843 ;  that  is,  treating 
the  expense  of  the  homeward  voyage  as  a 
set-off  against  the  expenses.  And  if  the 
expenses  of  repairs,  refitting,  and  fitting 
out  before  she  sailed  in  July  1841  had  been 
paid  by  the  owners  in  proportion  to  their 
respective  shares,  it  was  admitted  that  Briggs 
8e  Co.  would  be  entitled  to  the  money  in  the 
Bank  of  England ;  but  at  the  time  of  the 
bankruptcy  of  Messrs.  Acraman,  they  had 
not  paid  any  part  of  their  proportion  of  the 
expenses  of  the  repairs,  refitting,  and  outfit 
of  the  ship;  and  the  plaintiff,  as  the  only 
solvent  owner,  became  liable  to  the  whole 
demand  of  the  creditors.  These  demands 
exceeded  16,000/.  The  plaintiff  had  paid 
more  than  his  eighth  part  of  these  debts^ 
and  remained  liable  to  pay  the  balance. 
This  balance  exceeded  the  6,939/.  12s.  8(/. 
in  the  Bank  of  England.  The  plaintiff  also 
claimed  other  sums  on  account  of  disburse- 
ments and  claims  as  ship's  husband.  Biiggs 
8e  Co.  never  took  possession  of  the  ship 
as  mortgagees,  and  always  denied  their 
liability  to  any  part  of  the  expenses.  The 
bill  prayed  the  application  of  the  money  in 
the  Bank  towards  payment  of  the  expenses 
to  which  the  plaintiff  had  made  himself 
liable,  for  the  outfit,  fitting  out  and  repairs 
of  the  ship  before  she  sailed  in  July  1841. 
Mr.  RomUly  and  Mr.  R.  Palmer^  for  the 
plaintiff,  contended,  first,  that  by  the  cus- 
tom of  merchants  the  ship's  husband  was 
entitled  to  be  reimbursed  his  expenses  out 
of  freight,  as  against  the  owners,  before  any 
division  of  the  profits — Raitt  v.  MUeheU 
(1 ) ;  and  the  cases  that  decided  that  accruing 
freight  passed  to  the  mortgagee  applied 
merely  as  against  the  mortgagor-«iiuersv»//v. 
Bishop  (2),  Dean  v.  M'Ghie  (3).  Secondly, 
that  fireight  was  liable  to  joint  demands-— 
Ex  parte  Young  (4)  ;  and  the  case  of  Dod- 
dingUm  v.  HaUei  (5)  was  not  opposed  on 
this  ^mt— Ex  parte  Christie  {6),  Holder- 
ness  V.  Shackels  (7),  Helme  v.  SmUh  (8), 

(1)  4Campb.  146. 

(2)  2  Cr.  &  Jer.  529;  t.c.  1  Law  J.  EUp.  (n.s.) 
Ezch.  227. 

(8)  4  BiDg.  45 ;  s.  c.  5  Uw  J.  Rap.  C.P.  44. 
<4)  2  Rose,  7(i,  n.;  8.0.  2  Vm.  &  B.  242. 

(5)  1  Vea.  sen.  497. 

(6)  10  Ves.  105. 

(7)  3  Man.6t  Rjrl.  25 ;  8.c.  8  B.  &  0.612 ;  7  Law 
J.  Rep.  K.B.  80. 

(8)  7  BiDg.709i  S.C.  9L«w  J.  Rep.  C.P.206. 
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Splidi  V.  Bowles  (9).  Thiidly,  that  the 
freight  being  liable  to  these  disbursements, 
as  against  the  Acramans,  their  assignee  could 
not  be  in  a  better  position. 

Mr,  Wood  and  Mr.  Osborne,  for  the  as- 
signees of  Acraman  &  Co. 

Mr,  Walker  and  Mr,  Cairns^  for  the 
defendants,  Briggs  &  Co. — One  part-owner 
has  no  lien  upon  the  shares  of  the  other 
part-owners  in  the  ship  for  his  disburse- 
ments, nor  in  the  freight,  which  follows  the 
ownership — Ex  parte  Harrison  (10),  Breni 
y,Hay{n\  Case  y.  Davidson  {i2\  Wil^ 
son  T.  Dickson  (13),  Story  on  Partnership^ 
88.  441,  620,  Doe  d.  Roylance  v.  Lightfooi 
(14),  Doe  d.  Parsley  v.  Day  (15),  The 
mortgagee,  therefore,  will  be  entitled  to  have 
the  seven-eighths  of  the  freight  without 
deduction. 

Mr,  Romillyt  in  reply,  cited  the  following 
authorities : — 

Douglas  v.  Russell^  4  Sim.  524. 
Davenport  v.  Whitmore,  2  Myl.  &  Cr. 

177 ;    s.  c.  6  Law  J.  Rep.  (n.s.) 

Chanc.  58. 
Stephenson  v.  Doufson,  3  Beav.  342 ; 

s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc.  93. 
Langton  v.  Norton,  5  Beav.  9  ;  s.  c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  233. 
AbboU  on  Shipping,  97. 

April  12,  1848.— WiGRAM,  V.C.  [after 
stating  the  facts]. — The  plaintiff  insists  that 
he  is  entitled  to  the  fund  in  the  Bank,  first, 
by  the  partnership  law,  and,  secondly,  by 
the  custom  of  trade  in  like  cases ;  and  the 
bill  prays  the  application  of  the  fund  in  the 
Bank  accordingly.  Before  I  enter  upon 
this  question  of  law,  I  shall  advert  to  an 
expression  which  I  find  in  the  pleadings 
and  in  the  evidence,  which  was  much  used 
in  argument,  and  by  which  I  think  the 
just  consideration  of  the  case  is  by  no 
means  assisted  ;  I  mean  the  word  **  hen," 
It  is,  of  course,  immaterial  by  what  form 
of  expression  the  plaintiff's  claim  is  de- 

(9)  10  EMt,  279. 

(10)  2  Rose,  76. 

(11)  Bdt's  Sapp.  85. 

(12)  6  Mao.  &  SeL  79. 

(13)  2B.&  Aid.  2. 

(H)  8  Mee.  &  Wels.  553  ;  s.c.  11  Law  J.  Rep. 
(Kj.)Exch.  151. 

(15)  2Q.B.Rep.H7;  s.e.12  Law  J.Rep.  (m.b.) 
Q.B.86. 


scribed,  provided  the  sense  of  that  expres- 
sion is  defined  or  clearly  understood.  But 
when  a  word  such  as  "  lien"  (having  a 
technical  meaning)  is  used  in  a  case  like  the 
present,  there  is  danger  of  importing  into  the 
consideration  of  the  case  ai^^uments  which, 
though  strictly  applicable  to  the  law  of 
lien,  in  its  proper  sense,  may  not  properly 
belong  to  the  case  in  hand.  I  cannot  but 
think  that  it  would  or  might  have  appeared, 
on  cross-examination  of  the  defendants' 
witnesses,  that  much  of  the  apparent  force 
of  their  evidence  depends  upon  Uie  meaning 
they  have  attached  to  the  word  '*  lien." 
However,  that  the  precise  grounds  of  my 
judgment  may  appear,  I  shall  drop  the  word 
^lien,"  and  consider  the  question  to  be, 
what  in  principle  it  is,  and  what  the  prayer 
of  the  bill  makes  it — a  question  whether  the 
owners  of  the  seven-eighths  are  entitled  to 
gross  freight  now  in  hand  or  only  to  net 
freight,  after  defraying  the  expenses  of  earn- 
ing it.  To  try  this,  I  shall  be^n  by  exclud- 
ing altogether  from  the  case  Briggs  &  Co.'s 
mortgage,  and  consider  it  as  if  Acramans  or 
their  assignees  (for  they  clearly  stand  in  their 
place)  were  the  parties  contesting  with  the 
plaintiff. 

The  case  of  Doddkigton  v.  HaUet  was 
referred  to  in  the  argument  by  the  plaintiff's 
counsel,  but  only  (as  I  understood)  for  the 
purpose  of  excluding  the  suggestion  that 
the  plaintiff  relied  upon  it  or  upon  the 
doctrine  it  contains  for  supporting  his  claim 
in  this  suit.  I  collect,  from  Story  on  Part" 
nership,  sect  444,  that  upon  principles  of 
public  policy  and  convenience  America 
has  adopted,  and  still  acts  on  the  doctrine 
laid  down  in  Doddingion  v.  Hallet,  But, 
however  that  may  be,  it  is  certain  Lord 
Eldon,  in  Ex  parte  Harrison  and  in  Ex 
parte  Young,  overruled  it.  The  cases  of 
Buxton  V.  Snee  (16)  and  Brent  v.  Hay  are 
also  cases  in  accordance  with  Lord  Eldon's 
view.  And  the  plaintiff,  therefore,  was 
not  wrong  in  reminding  me,  at  the  outset, 
that  what  he  seeks  in  this  suit  is  not  to 
affect  the  ship,  or  the  proceeds  of  the 
sale  of  the  ship,  but  only  to  have  her 
gross  earnings  or  a  sufficient  part  applied 
in  paying  the  expenses  incurred  in  making 
them,  before  the  profits  are  divided  amongst 
the  part-owners.     From  this  point  I  shall 

(16)  1  Vea.  sen.  154. 
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start  by  making  three  assumptions:  first, 
by  excluding  the  expenses  of  repairs  of  the 
hull;  secondly,  by  supposing  the  ship's 
earnings  to  have  consisted  of  a  cargo  of  whale 
oil,  made  upon  a  whaling  voyage,  and  not 
of  freight ;  thirdly,  by  assuming  that  the 
voyage  was  single  and  entire,  and  not 
affected  by  considerations  which  sometimes 
apply  where  an  entire  voyage  out  and  home 
has  for  some  purposes  been  considered  as 
consisting  of  several  voyages.  Upon  these 
assumptions  I  need  not  dwell  long.  Upon 
the  point  first  contended  for  by  the  plaintiff, 
Holdemesa  v.  ShackeU  is  a  case  in  point. 
The  Court  distinguished  there  between  the 
ship  itself  and  her  earnings,  and  held,  in  that 
case,  that  although  part-owners  were  tenants 
in  common  of  the  ship,  they  were  jointly 
interested  in  the  use  and  employment  of  the 
ship,  and  that  the  law  as  to  earnings  must 
follow  the  law  in  partnership  cases.  And  in 
Ex  parte  Hill{\l)  the  Vice  Chancellor  said, 
"  Here  is  no  lien  on  the  ship,  because  that 
was  not  joint  property ;  but  the  earnings  of 
the  ship  would  have  been  joint  propierty ,  and 
liable  to  the  joint  creditors  ;  not  from  any 
doctrine  peculiar  to  the  earnings  of  a  ship, 
but  on  the  general  principle  applicable  to 
the  joint  property  of  every  partnership.'* 
If,  in  this  case,  the  Thames  had  been  em- 
ployed on  a  whaling  voyage,  and  the  money 
now  at  the  Bank  represented  the  cargo,  no 
dispute  could  have  arisen.  Then  is  freight, 
qua  earnings,  distinguishable  from  oUier 
earnings  of  a  ship,  for  the  purpose  under 
consideration  ?  In  the  absence  of  authority 
establishing  such  distinction,  or  a  clear 
principle  requiring  me  to  admit  it,  I  will 
not  adopt  it.  Is  it  to  be  admitted  where 
the  earnings  consist  entirely  of  freight? 
The  authorities,  in  fact,  as  far  as  they  go, 
negative  the  distinction  instead  of  support- 
ing it. 

In  Ex  parte  Young^  in  which  Lord 
Eldon's  mind  was  distinctly  caUed  to  the 
difference  between  the  ship  and  her  earnings, 
he  said,  *'  I  have  no  doubt  that  freight  is 
liable  to  the  joint  demand.  As  to  the  ship, 
it  stands  upon  the  nice  distinction  of  a 
tenancy  in  common."  In  Ex  parte  HiU^ 
just  referred  to,  the  earnings  of  the  ship  with 
which  the  Court  had  to  deal  was  freight ;  and 
Sir  T.  Plumer  made  the  observation  I  have 

(17)  1  Mad.  66. 


just  referred  to.  In  Ex  parte  Christie  Lord 
Eldon  held,  that  what  was  coming  from 
the  master  to  the  owners  was  a  debt  due 
to  them  jointly.  It  was,  therefore,  liable 
to  the  expenses  of  the  ship;  and  Story 
on  Partnership^  s.  441,  is  not  opposed  to 
this.  It  was  cited  as  being  an  authority 
the  other  way;  but  I  am  satisfied  the  writer 
meant  only  to  state  what  he  considered 
clearly  decided  by  authority,  and  not  to  say 
that  freight  might  not  be  subject  to  the 
same  law. 

That  being  the  state  of  the  authorities, 
does  principle  then  require  me  to  admit 
the  distinction  contended  for  between  freight 
and  cargo  for  a  purpose  like  the  pre- 
sent? Suppose  a  ship  by  the  consent  of 
her  owners  to  be  fitted  for  a  voyage,  and  to 
make  profit  partly  by  freight  and  partly  by 
merchandise.  Holderness  v.  Shaekels  fur- 
nishes the  law  in  the  one  case.  Upon  what 
principle  is  the  mode  of  adjusting  the  ac- 
counts between  the  part-owners  to  be  split, 
with  reference  only  to  the  nature  of  the 
earnings  the  ship  has  made?  Am  I.  to 
hold  that  each  alteration  in  the  employment 
of  a  ship  (originally  prepared  for  a  joint 
speculation),  which  accident  or  convenience 
may  from  day  to  day  suggest,  is  to  affect  the 
rights  of  the  part-owners  inter  se,  as  to  the 
expenses  necessary  to  prepare  the  ship  for 
her  employment  ?  If  a  distinction  like  that 
contended  for — a  distinction  which  leads  to 
manifest  injustice,  and  in  support  of  which 
nothing  but  what  Lord  Eldon  in  Young's 
case  calls  a  "  nice  distinction  turning  upon 
a  tenancy  in  common" — is  not  already  esta- 
blished, I  see  no  ground  for  it.  The  case  of 
Helme  v.  Smith  was  referred  to.  In  that 
case  it  was  decided  that  the  managing  owner 
may  sue  each  shareholder  for  his  proportion 
of  the  expenses  before  the  adventure  ends, 
which  it  was  said  in  an  ordinary  partnership 
he  could  not  do :  and  other  cases  to  the  same 
effect  were  cited.  But  there  is  no  reason 
why  this  right  should  preclude  the  party 
who  made  an  advance  for  his  co-partner  for 
joint  purposes,  from  insisting,  when  the  joint 
property  comes  to  be  divided,  that  in  making 
the  division  each  partner,  before  he  receives 
his  proportion  of  profits,  shall  be  charged  with 
his  due  proportion  of  the  expenses  of  making 
them.  The  observations  of  Justice  Bosanquet, 
in  Helme  v.  Smith  apply  in  some  degree  to 
that  view  of  the  case.  Moreover,  the  objec- 
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lion  would  apply  as  strongly  to  Holdernesa 
V.  Shackeh  as  to  any  case.  A  form  of 
expression  found  in  numerous  cases  was 
next  relied  upon,  viz.  that  **  freight  follows 
the  ownership  in  a  ship  as  an  incident ;" 
and  Case  v.  Davidson  and  other  cases  to 
the  same  effect  were  referred  to.  That  this 
is  the  law  I  do  not  douht ;  hut  it  is  plain 
that  those  cases  have  no  bearing  upon  the 
principal  case  now  before  me.  The  question 
in  those  cases  has  been,  who  was  the  rightful 
party  to  receive  such  freight  as  was  payable 
among  the  partr-owners,  and  not  whether 
the  freight  to  be  paid  was  gross  or  net 
freight,  which  is  the  oiily  question  here. 
Here,  there  is  no  dispute  that  Briggs  &  Co. 
are  entitled  to  such  freight  as  is  coming  in 
respect  of  the  Acramans*  share,  and  the  only 
question  is,  whether  the  expenses  of  earn- 
ing the  freight  are  not  as  between  the  part- 
owners  to  be  first  paid  in  ascertaining  what 
freight  is  coming.  Excluding  then  the  ex- 
pense of  the  repairs  of  the  hull  of  the  ship, 
I  hold  that  the  plaintiff  has  a  right  to  have 
the  gross  freight  applied  in  paying  the 
expenses  of  the  refitting  and  outfit  of  the 
ship  before  any  division  amongst  the  part- 
owners. 

The  ai^^ment  which  was  used  against 
the  plaintiff's  claim  to  have  the  expenses 
of  repairs  protected  in  the  same  way  was,  in 
substance,  this :  that  the  repairs  to  the  hull 
of  the  ship  were  inseparable  from  it ;  that 
they  were,  in  effect,  improvements  of  the 
chattel  held  in  common,  and  must  be  go- 
verned by  the  same  law  which  regulates 
the  rights  of  the  shareholders  inter  se  re- 
specting the  ship  itself.     Now,  I  will  not 
deny  that  a  case  may  exist  in  which  it  may 
be  right  that  the  question  of  repairs  might 
necessarily  be  so  dealt  with.     Nor  will  I 
say  that  any  rule  of  logic  would  be  violated 
by  applying  that  reasoning  to  all  cases  of 
repairs  of  a  ship  :  nor,  if  I  found  authority 
supporting  that  reasoning  in  its  application 
to  repairs,  do   I   say  that  my  individual 
opinion    is    so    strong  against  it  that   I 
should    feel  justified    in    opposing    that 
opinion    to    any   distinct    authority;   but 
that  is  not  the  question  here.     I  am  quite 
satisfied  there  is  nothing  in  point  of  autho- 
rity to  prevent  my  holding  that  repairs, 
necessarily  or  properly  done,  with  a  view 
to  a  particular  adventure, — repairs,  without 
which  the  particular  adventure  could  not 


be, — should  be  governed  by  the  same  con- 
siderations which  apply  to  the  refitting  and 
outfit,  which  are  separable  from  and  not 
part  of  the  ship ;  and  if  that  be  so,  I  cannot 
hesitate  in  preferring  a  conclusion  which 
(without  possible  injury  to  any  one)  ex- 
cludes the  technical  distinction  upon  which 
Lord  Eldon  overruled  Doddington  v.  HaU 
leif  and  applies  to  this  case  the  equitable 
rules  by  which  the  rights  of  partners  inter  se 
are  regulated.  I  say,  without  possible  in- 
jury to  any,  because,  if  at  the  expiration  of 
the  adventure  the  ship  is  of  increased  value, 
each  tenant  in  common  will,  in  that  cha- 
racter, have  the  benefit  of  the  improvement. 
The  question  however  is,  whether  upon 
legal  principles  this  is  the  right  conclusion. 
For  the  purpose  of  trying  this,  I  will  first 
suppose  the  repairs  strictly  necessary  for 
the  purposes  of  the  adventure,  and  such  as 
would  be  exhausted  in  the  adventure.  Why 
are  the  expenses  of  these  repairs  not  to 
be  treated  as  part  of  the  capital  employed 
by  the  adventurers  on  joint  account  ?  All 
expenditure  for  the  purpose  of,  and  neces- 
sary to,  the  joint  adventure,  must  primd 
facie  be  taken  to  be  the  capital  embarked 
in  the  adventure.  The  circumstance  that 
the  ship  (held  in  common)  is  during  the 
adventure  improved  in  value  cannot,  by 
any  logical  rule,  alter  the  character  of  the 
expen&ture  which  was  made  with  a  view  to 
the  adventure:  and  if  that  be  admitted 
the  case  is  at  an  end ;  for  a  partner  who 
has  not  paid  up  his  share  of  capital  cannot 
entitle  himself  to  a  share  of  profits  without 
giving  credit  for  the  share  of  capital  he 
ought  to  have  supplied.  It  would  not  be 
difficult  to  suggest  a  case  in  which  tenants 
in  common  of  land  agreeing  to  be  part- 
ners in  farming  it  for  experimental  as  disr 
tinguished  from  ordinary  agricultural  pur- 
poses, and  incurring  extraoidinary  expenses 
in  so  doing,  by  which  the  land  itself  is 
improved  during  the  partnership,  the  part- 
ners would,  as  between  each  other,  have  a 
right  similar  to  that  which  I  hold  exists  in 
this  case.  Would,  then,  the  circumstance 
(if  it  existed)  that  the  expenditure  in  re- 
pairs had  not  been  wholly  exhausted  by 
the  adventure  alter  the  case  ?  If  expendi- 
ture were  necessary  or  proper  for  the  specific 
purpose  of  the  adventure,  why  should  this 
incidental  consequence  alter  the  case?  I 
have  already  shewn  that  no  injury  could 
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possibly  result  to  any  party  from  it.  The 
utmost  consequence  would  be  apportion- 
ment of  the  expenses  of  the  repairs.  In 
this  case  the  evidence  is,  that  the  repairs 
were  necessary  for  the  adventure.  The 
ship,  at  the  end,  was,  in  fact,  broken  up, 
and  the  defendants  have  made  no  case  for 
apportionment.  Where  the  reasoning  upon 
which  Lord  Eldon  overruled  Doddington 
V.  Hallei  applies,  it  must  be  acted  upon ; 
where  it  does  not  apply,  there  is  no  reason 
why  the  principle  upon  which  the  Court 
proceeded  in  the  case  of  Doddingion  v. 
HaUtt  should  not,  in  accordance  with  the 
manifest  justice  of  the  case,  be  applied  to 
the  case  before  the  Court.  • 

The  only  other  point  (excluding  the  mort- 
gage) I  have  to  consider  is,whether  the  voyage 
can  properly  be  considered  single  or  not. 
There  is  no  question  on  this  point  between 
persons  claiming  in  respect  of  ships*  expenses, 
incurred  at  successive  times  of  the  voyage. 
The  question  (excluding  the  mortgage)  is 
between  those  who  have  been  owners 
throughout.  Upon  the  evidence  in  the 
cause,  I  should  certainly  conclude  in  favour 
of  the  singleness  of  the  voyage  for  the  pur- 
poses  now  under  consideration ;  but  it  is 
unnecessary  to  go  much  into  that.  No 
profit  having  been  made  in  the  homeward 
voyage,  the  case  may  be  considered  as  if 
the  ship  had  been  sold  the  day  before  she 
sailed  on  her  homeward  voyage.  The  case, 
then,  is  reduced  to  this:  she  sailed  from 
this  country  for  the  purpose  of  being  em- 
ployed in  the  China  seas.  The  master  was 
so  instructed,  but  as  the  parties  here  could 
not  say  beforehand  what  specific  employ- 
ment would  be  most  eligible  it  was  of 
necessity  left  to  agents  in  India  to  settle 
that.  Here  the  profits  were  made  ;  that  is, 
principally  at  Calcutta.  How  can  it  be 
said  that  this,  as  between  the  joint-owners, 
makes  the  adventure  several  ?  In  the  above 
I  have  purposely  omitted  the  circumstance 
that  the  plaintiff  was  the  managing  owner ; 
because  the  principle  I  have  gone  upon, 
and  in  support  of  which  I  refer  to  Ex  parte 
Young,  Holdemess  v.  ShackeU  and  Ex 
parte  Hill,  supersedes  it  altogether. 

But  it  appears  to  me  to  be  obvious 
when  the  duties  of  a  managing  owner  on 
behalf  of  all  the  joint-owners  (see  Abbott 
on  Shipping,  8th  edit.  p.  105,)  are  con- 
sidered, they  strengthen  the  case,  if  they 


do  not  give  the  plaintiff  a  new  ground  for 
that  which  he  contends  for.  Mr.  Walker,  on 
behalf  of  Messrs.  Briggs  &  Co.,  observed 
during  the  argument,  that  in  all  the  cases 
in  which  the  ship's  husband  has  succeeded, 
he  had  the  freight  in  hand.  That  may  be 
the  case  where  the  ship's  husband,  as  is 
sometimes  the  case,  is  a  stranger,  i,  e,  not 
a  part-owner  in  the  ship,  but  not  where, 
as  in  this  case,  the  common  law  of  part- 
nership applies  to  the  expenditure  between 
the  parties.  What  I  have  said  is  quite 
independent  of  the  particular  custom  relied 
upon  in  this  case,  that  is  to  say,  custom 
in  the  sense  at  least  of  usual  course  of 
dealing.  I  have  certainly  desired  to  avoid 
going  into  that  question  at  all  as  a  founda- 
tion for  my  judgment.  It  is  well  known 
how  frequently  Lord  Eldon  referred  to  his 
local  knowledge  in  all  coal-mine  cases. 
It  happened  to  me,  early  in  life,  to  spend 
a  great  deal  of  my  time  with  persons  who 
had  to  do  with  these  questions,  and  certainly 
the  managing  owner  never  would  believe 
the  freight  was  not  to  pass  through  his  hands 
when  the  freight  was  to  be  earned,  and  wss 
to  bear  the  expenses  of  earning  the  freight 
of  the  ship.  That  I  avoid  going  on,  because 
I  wish  to  put  the  case  on  the  ground  on 
which  I  think  it  is  properly  to  be  decided. 
This  is  an  adventure  undertaken  by  the 
part-owners  of  a  ship,  which  is  a  tenancy 
in  common,  employed  for  the  purposes  of  a 
joint  adventure;  and  whatever  expenses  are 
properly  incurred,  it  appears  to  me  those 
expenses  must  come  out  of  the  earnings 
of  the  ship  before  the  earnings  are  to  be 
divided.  Upon  the  question  of  usage,  I  will 
only  say,  but  without  giving  an  opinion, 
I  certainly  should  not  have  decided  this 
case  against  the  plaintiff  as  a  question  of 
usage,  without  giving  him  the  benefit  of 
the  evidence  in  support  of  the  usage,  so  far 
at  least  as  an  issue  to  try  it. 

I  turn  now  to  the  consideration,  which 
I  have  hitherto  altogether  excluded,  of 
what  the  mortgagees  might  have  done 
by  taking  possession  of  the  ship  and  act- 
ing as  part-owners.  A  totally  different 
state  of  things  might  in  that  case  have 
existed.  They  might  by  interfering  have 
entirely  altered  the  destination  of  the  ship 
from  time  to  time  in  the  course  of  her  voy- 
age ;  for  there  are  many  cases  in  which  that 
has  been  done  by  part-owners  in  possession. 
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This,  however,  need  not  be  discussed,  as 
they  did  not  and  would  not  act  in  that  way. 
To  avoid,  as  they  say,  personal  liability, 
they  left  the  ship  in  the  hands  of  the  mort- 
gagors and  part-owners,  to  be  managed  by 
them,  and  in  that  way  the  earnings  were 
made.  The  mortgagees  being  mortgagees 
of  ireight  by  a  different  instrument,  though 
of  the  same  date  with  that  which  assigned 
the  ship,  claimed  the  freight,  but  did  nodiing 
more.  I  agree  with  Mr.  Wood,  that  if  it 
were  necessary  to  fix  the  mortgagees  with 
notice  of  the  plaintiff's  interest,  there  is 
sufficient  to  do  it;  but  the  principle  to 
which  I  confine  myself  supersedes  that. 
The  thing  mortgaged  to  Briggs  &  Co.  was 
Acramans'  interest  in  the  ship,  subject  to 
an  existing  adventure  which  the  mortgagees 
did  not  think  proper  to  disturb,  if  Uiey 
could  have  done  so.  In  such  a  case,  I  think 
they  take  nothing  but  that  which  the  Acra- 
mans  could  assign  to  them,  or,  in  other 
words,  that  they  stand  in  the  Acramans' 
position,  and  in  no  better  position. 

Decree — Declare  that  the  sums  in  the 
Bank  and  in  the  hands  of  the  defendants 
Briggs  &  Co.,  which  represent  seven-eighths 
of  the  gross  earnings  of  the  ship,  and  also 
the  sums  received  by  the  plaintiff,  which 
represent  the  remaining  one-eighth  thereof, 
are  liable  to  the  expenses  of  the  repairing, 
refitting  and  outfitting  of  the  ship,  and  of 
the  voyage  to  Calcutta  and  China. 


K.  Bruce,  V.C.  1    „^„ ^      „.,^«.«. 

.       .,    *  >    EDWARDS  V,  8  ALOW  AY. 

WiU'^  Construction — Lapse, 

A  testator  bequeathed  all  his  estate  to 
trustees  on  trust  to  convert  the  same  into 
noney,  and  to  invest  the  proceeds  on  govern^ 
nent  or  real  securities,  and  to  pay  the 
income  to  his  wife  for  her  life ;  and  from 
OMd  after  the  death  of  his  wife,  as  to  a 
fnoiety  of  the  trust  funds,  upon  trust  for  such 
purposes  as  his  wife  should  by  deed  or  will 
appoint ;  and  he  directed  that,  in  default  of 
appointment,  the  same  should  be  received  by 
her  next'of'kin  as  in  the  case  of  the  distri^ 
hution  of  intestates*  effects.  The  wife  died  in 
the  Ujetime  of  the  testator : — Held,  that  the 
bequest  of  the  moiety  did  not  lapse,  and  that 
New  Sbbieb,  XVII. — Chanc. 


such  moiety  belonged  to  the  next-of-kin  of 
IJ^  wife. 

Baker  v.  Hanbury  (3  Russ.  340,)  o6- 
served  upon, 

Ebenezer  Saloway,  by  his  will  dated  the 
4th  of  December  1837,  gave  to  his  trustees 
therein  named,  whom  he  also  appointed  his 
executors,  all  his  real  and  personal  estate, 
upon  trust  to  get  in  and  receive  the  same, 
and  to  pay  his  funeral  and  testamentary 
expenses  and  debts,  with  the  power  to  leave 
stock  or  money  secured  by  mortgage  on  the 
existing  securities,  or  to  call  in  and  re-con- 
vert the  same  at  their  discretion.  He  then 
gave  his  wife,  Martha  Saloway,  a  legacy  of 
1002.,  forgave  a  debt  to  his  brother  of  300/., 
and  gave  several  pecuniary  legacies.  He 
then  gave  all  the  rest,  residue,  and  remainder 
of  his  real  and  personal  estate,  of  what 
nature  or  kind  soever  to  his  trustees,  upon 
trust  to  invest  the  same  in  their  names  in 
government  or  real  securities,  with  power 
to  alter  and  vary  the  same.  He  then  de- 
clared the  trusts  as  follows : — "  upon  trust 
to  pay  the  dividends,  interest,  or  proceeds 
arising  therefrom  unto  my  dear  wife  Martha 
Saloway,  or  otherwise  permit  and  suffer  the 
same  to  be  had,  received,  and  taken  by  her, 
during  her  natural  life;  and  I  do  declare 
that  her  receipt  alone  shall  from  time  to 
time  be  a  good  and  sufficient  receipt  or 
receipts  to  my  said  trustees,  or  the  survivor 
of  them,  or  the  executors  or .  administrators 
of  such  survivor,  for  the  said  dividends,  in- 
terest, and  proceeds ;  and  neither  the  same 
nor  any  part  thereof  shall  be  subject  or  liable 
to  the  controul,  debts,  liabilities,  contracts,  or 
engagements  of  any  future  husband  or  hus- 
bands with  whom  she  may  hereafter  inter* 
marry ;  and,  from  and  after  the  decease  of 
my  said  wife,  then,  as  to  one  moiety  or  half 
part  of  my  said  residuary  estate,  upon  trust 
for  such  person  or  persons,  and  in  such  parts 
and  proportions,  manner  and  form,  as  my 
said  wife  shall,  by  any  deed  or  deeds,  writing 
or  writings,  to  be  by  her  sealed  and  delivered 
in  the  presence  of,  and  to  be  attested  by, 
one  credible  witness,  or  by  her  last  will  and 
testament  in  writing,  to  be  by  her  legally 
executed,  shall  direct,  limit,  and  appoint ; 
and,  in  default  of  any  such  direction,  limita- 
tion, or  appointment,  my  will  is  that  the 
same  shall  be  received  and  enjoyed  by,  and 
I  hereby  give  the  same  unto,  between,  and 
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amongst  her  next-of-kin,  as  in  case  of  distri- 
bution of  intestates'  effects."  The  testatt^ 
then  gave  the  other  moiety  to  his  brothers 
and  nephews. 

Martha  Saloway,  the  testator's  wife,  died 
on  the  9th  of  August  1839,  in  the  lifetime 
of  the  testator.  The  testator  died  in  Decem- 
ber 1846. 

The  bill  was  filed  by  the  next-of-kin  of 
Mrs.  Saloway,  according  to  the  Statutes  of 
Distribution  at  the  death  of  the  testator 
(who,  with  two  other  persons,  afterwards 
deceased,  were  also  her  next-of-kin  at  her 
death),  against  the  administrator  of  Mr. 
Saloway,  with  his  will  annexed,  and  his 
brothers  and  nephews  in  respect  of  a  moiety 
of  the  testator's  estate,  given  under  the 
above-mentioned  clause.  To  this  bill  the 
administrator  put  in  a  demurrer  for  want  of 
equity. 

Mr.  Russell  and  Mr,  Craig,  for  the  de- 
murrer.— By  the  death  of  Mrs.  Saloway 
in  the  lifetime  of  the  testator,  the  benefits 
given  by  the  will  to  her  next-of-kin  lapsed. 
Baker  v.  Hanhury  decided  first  by  Sir 
John  Leach  (1),  and  afterwards  by  Lord 
Lyndhurst  (2),  is  a  case  in  point.  The  case 
before  the  Court  is  not  distinguishable  from 
Baker  v.  Hanhury. 

Mr.  Swanston  and  Mr.  Chandless,  for  the 
plaintiffs. — The  decision  in  Baker  v.  Han^ 
bury  is  erroneous.  Calthorpe  v.  Gough  (3) 
is  mentioned  in  the  decision  as  one  of  the 
grounds  for  it.  On  referring  to  Calthorpe 
V.  Gough  it  will  be  found  that  it  has  no 
bearing  on  the  question.  The  proposition 
of  the  counsel  for  the  demurrer  roust  be  this : 
that  where  there  is  a  gift  to  A.  for  life,  with 
remainder  to  such  uses  as  A.  shall  appoint, 
and  in  default  of  appointment  to  the  next- 
of-kin  of  A,  the  gift  to  the  next-of-kin  of  A. 
will  fail,  by  the  death  of  A,  in  the  lifetime 
of  the  testator.  This  is  not  sustainable — 
Hardwickv.  Thurston  {4),  a  case  decided 
also  by  Sir  John  Leach,  is  directly  against 
this  proposition,  and  is  a  case  in  point  in 
fiivour  of  the  plaintiffs.  Chatteris  v.  Young 
(5)  is  also  an  authority  on  the  same  point. 
If  the  Court  deeides  with  Bakery.  Hanhury, 
it  must  decide  against  Hardwick  v.  Thur^ 

(1)  1  Law  J.  Rep.  Chanc.  78. 

(2)  3  Ruas.  340. 

(3)  3  Bro.  C.C.  395.  n. 

(4)  4  Rusi.  380 ;  8.  c.  6  Law  J.  Rep.  Chanc.  124. 

(5)  6  Madd.  30. 


ston.  But  there  are  such  differences  between 
the  will  in  this  case  and  the  will  in  Baker 
v.  Hanhury,  that  the  Court  may  decide  in 
favour  of  the  plaintiffs  here,  without  neces- 
sarily dissenting  from  Baker  v.  Hanhury. 

Knight  Bruce,  V.C. — Speaking  with 
the  greatest  deference,  I  doubt  very  much 
whether,  if  Baker  v.  Hanhury  had  come 
before  me  originally,  I  should  have  decided 
it  as  it  was  decided ;  but  I  think  that  I  ought 
not  to  dissent  from  it  for  any  practical  pur- 
pose. It  is,  however,  a  question  whether  a 
practical  assent  to  Bakers.  Hanhury  renders 
it  necessary  to  decide  that  there  is  a  lapse 
here.  It  does  not  appear  to  me  that  there 
is  any  such  necessity.  I  think  that,  from 
the  particular  provisions  in  the  will  in 
Baker  v.  Hanhury,  Lord  Lyndhurst  col- 
lected that  the  intention  of  the  testator  was 
to  make  an  absolute  bequest.  If  I  were 
satisfied  that  Lord  Lyndhurst  would  have 
collected  that  intention  from  the  will  in 
this  case,  I  should  decide  it  the  same  way. 
I  am  not,  however,  so  satisfied.  I  think  that 
it  is  quite  consistent  with  Baker  v.  Han- 
hury to  decide  in  this  case  that  there  is  no 
lapse.  The  demurrer,  therefore,  must  be 
overruled. 

This  case  was  heard  by  the  Lord  Chan- 
cellor on  appeal,  on  the  16th  of  June  1848. 
His  Lordship  affirmed  the  decision  of  Vice 
Chancellor  Knight  Bruce.  The  costs  of 
both  parties  to  be  costs  in  the  cause. 

Note. — The  name  of  the  Vice  Chancellor,  hy  whom 
Baker  v,  Hanhury  was  decided,  and  the  time  when 
it  was  determined,  are  not  mentioned  in  Mr.  Rns- 
sell's  report  It  was  stated  hy  Mr.  Rnasell,  in  his 
argument,  that  the  case  had  been  decided  by  Sir  John 
Leach,  on  February  1,  1823.  The  case  before  Sir 
John  Leach  is  not  reported  in  Simons  &  Stuart's 
Reports ;  but  it  is  reported  in  1  Law  J.  Rep.  Chanc. 
78.  It  is  thought  desirable  to  add  the  judgment  of 
Sir  John  Leach,  as  he  discusses  the  question  of  the 
construction  of  the  will  in  Baker  o.  Hanhury  at 
length,  and  that  case  underwent  a  good  deal  of  dis- 
cussion at  the  hearing  of  the  case  before  the  Court. 

Sir  John  Lbach,  V.C— The  testator  gave  the 
sum  of  10,000i.  toMrs.  Reed,  for  her  life,  for  her  sepa- 
rate use,  and,  if  she  survived  her  husband,  it  was  to 
become  her  absolute  property.  Had  the  will  rested 
there,  Mrs.  Reed  could  have  taken  no  interest  in 
the  legacy,  unless  she  surviTed  the  testator.  But 
the  testator,  considering  that  she  might  not  surrive 
her  husband,  went  on  to  provide  for  that  event,  snd 
did  so  by  giving  her,  in  the  event  of  her  dying  in 
the  lifetime  of  her  husband,  an  absolute  power  of 
appointing  the  fund  by  any  will  or  writing  in  the 
nature  of  a  will.    If  Mr.  Baker  had  stopped  there* 
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still  Mrs.  Reed  or  her  appointees  could  have  taken 
nothing,  unless  she  survived  the  testator.  So  far  we 
have  got  two  propositions  that  cannot  he  disputed. 
Bat  the  testator,  looking  to  the  possihility  of  a  third 
event,  makes  a  further  disposition  with  a  view  to  it. 
Mrs.  Reed  may  fail  to  execute  the  power  g:iven 
her,  and  he  orders  that  if  she  does  not  execute  it,  the 
fand  shall  go  after  her  death  to  her  next-of-kin 
exclusive  of  her  husband.     Is  this  anything  more 
than  a  substitution  of  the  interest  which  this  lady 
had  a  power  to  appoint  ?    Does  the  testator  mean 
that  she  should  take  anything  except  what  she 
coold  have  disposed  of  by  will  ?     It  being  perfectly 
clear,  on  the  whole  will  taken  together,  that  this 
limitation  to  Mrs.  Reed^s  next-of-kin  is — not,  as  Mr. 
Hart  has  contended,  a  remainder  to  take  effect  upon 
Mrs.  Reed*s  death  in  the  lifetime  of  her  husband, 
without  making  any  appointment,  but — a  mere  sub- 
sUmtion  for  that  power  of  appointment!  I  am  of 
opinion  that  as,  under  the  circumstances  which 
have  happened,  Mrs.  Reed  could  not  have  executed 
any  appointment,  her  daughter's  claim  as  next-of- 
kin  entirely  fails,  and  that  the  legacy  lapsed  by  the 
death  of  Mrs.  Reed  in  the  lifetime  of  the  testator. 
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MALINS  V.  GREENWAY. 


L.C. 

April 

Attorney  and  Solicitor — Agent — Parti' 
cular  Authority  —  Liability —  Proceedings 
before  the  Master — Costs, 

B,  a  solicitor  in  the  country^  being  cm- 
ployed  by  A,  and  C.  to  carry  in  and 
prosecute  their  claims  as  creditors  under  a 
decree  of  the  Court  made  in  the  year  1841, 
ployed  K.  as  his  London  agent  for  that 
purpose.  Neither  B,  nor  K.  was  the  soli- 
citor of  A.  or  C,  except  in  that  transaction. 
In  1846  B,  died ;  and  K,  in  1847,  without 
any  authority  from  A.  or  C,  and  without 
having  previously  obtained  any  order  of  the 
Court  for  that  purpose,  carried  in  a  state  of 
facts  and  charge  before  the  Master,  com* 
plaining  of  an  arrangement  and  compromise 
that  had  been  entered  into  between  the 
plaintiffs  and  defendants,  K.  afterwards 
abandoned  that  state  of  facts  and  charge,  and 
took  into  the  Master's  office  another  state  of 
facts  and  charge  precisely  the  same  as  the 
former,  except  that  it  was  on  behalf  of  the 
executor  of  B,  The  Master  disallowed 
Ihe  last  state  of  facts  and  charge  on  pro- 
duction of  an  affidavit  of  service  of  the  war- 
rant taken  out  by  the  plaintiffs  on  K.  On 
the  petition  of  the  plaintiffs  and  one  of  the 
defendants  in  the  cause^  K,  was  ordered  to 
pay  the  costs  incurred  by  the  petitioners  in 
and  about  the  proceedings  in  the  Master's 


office,  having  relation  to  the  two  states  of 
facts  and  charges,  and  the  costs  of  the 
petition. 

A  town  agent  of  a  solicitor  in  the  country 
cannot,  on  an  authority  given  to  the  solicitor 
for  a  particular  purpose,  take  proceedings 
on  behalf  of  the  client  not  specially  autho- 
rized. 

This  case  is  reported,  ante,  p.  26. 

The  Master  op  the  Rolls  having  de- 
cided that  Mr.  K.  was  liable  to  pay  the 
costs  of  the  petitioners  in  relation  to  certain 
proceedings  in  the  Master's  office,  which 
he  had  carried  on  without  the  authority  of 
the  parties  for  whom  he  alleged  himself  to 
be  acting, — 

Mr.  E.  now  brought  the  question  before 
the  Lord  Chancellor,  by  way  of  appeal. 

Mr,  James  Russell  and  Mr,  Taylor 
appeared  for  Mr.  K. 

Mr,  Roll  and  Mr,  Selwyn  appeared  for 
the  petitioners. 

The  Lord  Chancellor. — Mr.  K.  was 
the  only  party  who  could  know  whether  he 
was  duly  authorized  to  act  in  the  character 
which  he  assumed  of  the  solicitor  for  the 
creditors.  The  petitioners  could  not  know 
how  the  fact  was.  The  case  ha^  been  alto- 
gether in  the  hands  of  Mr.  Buchanan :  but 
he  died  on  the  6th  of  December  1846  ;  and 
at  that  time  K.  having  no  connexion  with 
these  creditors,  except  as  agent  for  Buchanan, 
had  no  more  to  do  with  them  than  any 
other  solicitor  in  London.  I  cannot  sup- 
pose that  any  London  solicitor,  when  he  is 
acting  as  the  agent  of  a  country  solicitor, 
can  consider  himself  as  acting  for  the 
parties  as  his  own  clients.  On  the  6th 
of  December,  Buchanan  having  died,  K. 
ceased  to  have  anything  to  do  for  them. 
If  he  had  been  employed  by  those  creditors 
as  their  solicitor  for  the  purpose  of  proving 
their  debts,  he  might  have  done  so;  but 
that  would  have  been  all  he  could  do.  But 
for  any  solicitor  to  go  into  the  Master's 
office  merely  because  he  is  afraid  that  justice 
will  not  be  done  to  some  particular  interest, 
is  a  chivalrous  attempt  to  interfere  for  the 
protection  of  innocence  and  right,  which 
this  Court  will  never  sanction. 

On  the  10th  of  January  a  state  of  facts 
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was  carried  into  the  Master's  office,  of  the 
propriety  of  which  I  have  no  noeans  of 
judging.     But  E.  had  nothing  whatever  to 
do  with  the  matter ;   yet  he  seems  to  have 
fancied  that  he  had  a  right  to  interfere  on 
the  part  of  these  creditors.     He  had  pre- 
viously acted  as  the  agent  for  Buchanan  ; 
and  the  other  side  naturally  supposed  that 
he  was  authorized  to  go  on  with  the  pro- 
ceedings.    He,  however,  must  have  known 
that  he  was  a  mere  stranger,  and  therefore 
had  no  right  to  interfere.     From  the  steps 
which  he  took  in  the  names  of  these  two 
creditors,  certain   expenses  were  incurred, 
and  the  parties  then  hegan  to  suspect  that 
he  had  no  authority.     Although  he  had 
brought  in  the  state  of  facts  on  the  10th  of 
January,  he  never  gave  notice  that  he  with- 
drew that  state  of  facts  till  July ;  then  the 
parties  had  sustained  the  injury.     If  on 
the  12th  of  July  he  had  said,  "  I  have  made 
a  mistake,"  and  had  withdrawn  the  state  of 
facts  and  tendered  the  costs,  he  would  then 
have  put  himself  right.    But  he  goes  on,  and 
leaves  an  amended  state  of  facts  on  behalf 
of  G.  A.  Buchanan.     The  Master  received 
it,  and  in  some  way  or  other  has  disposed 
of  it.     The  Master  of  the  Rolls  ordered 
K.  to  pay  the  costs  which  the  other  parties 
bad  sustained  through  his  proceedings.  The 
only  question  is,  whether  he  is  to  be  indem- 
nified— bj^  whom  ?    By  the  creditors  in  the 
country,  who  never  authorized  the  proceed- 
ings !     A  party  living  in  the  country,  who 
never  employed  this  gentleman,  is  to  pay 
costs  because  he  employed  a  solicitor  who 
died,  and  another  party  carried  on  the  pro- 
ceedings without  his  authority !    A  solicitor 
is  entirely  out  of  the  sphere  of  his  own 
duty  if  he  goes  into  the   Master's  office 
without  any  authority :  he  does  it  at  his 
own  peril,  and  will  have  the  costs  to  pay 
which  may  be  occasioned  by  his  unauthorized 
interference. 

If  no  case  had  been  produced  in  support  of 
the  order  made  by  the  Master  of  the  Rolls,  I 
should  have  had  no  hesitation  in  affirming  it, 
because  it  might  have  been  made  under  the 
general  authority  which  this  Court  has  over 
its  officers.  Where  a  person  is  a  party  to 
the  record,  as  where  a  bill  is  filed  without 
authority,  the  Court  would  not  permit  the 
plaintiff  to  escape  the  responsibility  which 
he  incurs  towards  the  defendant,  for  the 
defendant  does  not  know  what  is  the  autho- 


rity under  which  the  bill  is  filed.  There,  a 
person  is  a  party  to  the  record  ;  but  here, 
the  party  is  not  a  party  to  the  record.  The 
case  of  Hall  v.  Bennett  {I)  was  exactly  a 
case  of  a  bill  filed  by  a  party  who  had  not 
been  authorized  to  file  it. 

Upon  the  facts  and  the  law,  I  think  this 
appeal  must  be  dismissed  with  costs. 


M.R.  \     STEPHENS  9.  LORD  N£W- 

April  16,  17.  /      *     BOROUGH. 

Co8tSt  Taxation  of — Trustee — Costs  in- 
cidental to  the  Trusts— Costs  of  Securities 
rendered  unnecessary;  Fees  to  Counsel — 
Costs  of  Affidavit  disallowed  —  Costs  of 
Correspondence  disallowed. 

A,  had  been  entrapped  by  B,  into  becoming 
a  trustee  of  B,*s  marriage  settlement^  and  on 
discovering  the  fact,  advised  with  his  soU- 
citors  as  to  the  proper  course  to  be  pursued 
to  relieve  himself  from  the  liabilities  arising 
therefrom,     B,  offered  to  indemnify  A,  by 
giving  him  the  best  security  in  his  power. 
After  conference  with  counsel,  the  draft  of  a 
bond  and  release  was  settled  by  counsel  for 
B.*s  execution.  It  was  afterwards  discovered 
that  the  personal  security  of  B.  was  of  no 
value,  and  no  alternative  remained  but  for 
A,  to  file  a  bill  against  B,  and  wife  and  the 
former  trustees  of  the  settlement,  who  had 
committed  a  breach  of  trust  by  lending  the 
trust-money  to  B.  on  his  personal  security. 
After  bill  fikd,  it  was  arranged  between 
all  the  parties  that  the  suit  should  be  settled 
and  put  an  end  to,  and  a  petition  was  ac'^ 
cordingly  presented  to  the  Court  by  A.  for 
that  purpose,  when  a  reference  was  directed 
to  the  taxing  Master  to  tax  the  pkunUff's 
costs,  charges,  and  expenses  of  and  nici- 
dental  to  the  trusts,  and  also  his  costs  of 
the  suit,  including  the  costs  of  the  petition, 
as  between  solicitor  and  client.     The  taX' 
ing  Master,  in  pursuance  of  the  order,  pro- 
eeeded  to  tax  the  plaintiffs  biU  of  costs,  and 
disallowed  the  costs  incurred  in  the  prepa- 
ration of  the  draft  bond  and  release,  and  of 
copies  sent  to  the  defendant's  solicitors  for 
perusal.     The  Master  also  disaUowed  the 
following  items,  viz,  a  conference  fee  paid  to 
counsel  on  the  occasion  of  counsel  being  con- 
sulted by  the  plaintiff's  solicitors  on  thepro' 

(I)  2Sim.&Stu.  78. 
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prietff  of  accepting  a  security  offered  by  B. 
after  the  institution  of  the  suU^  with  a  view  to 
ftaying  proceedings  therein;  a  charge  for 
brief  copies  far  counsel  of  an  affidavit  which 
had  been  used  by  the  plaintiff* s  counsel  on  the 
fhmiiff^s  motion  to  pay  money  into  courts  but 
not  entered  in  the  order  of  the  Court  when 
drawn  up ;  costs  arising  out  of  the  delivery 
to  the  plaintiffs  counsel  of  supplemental 
briefs,  with  fees,  on  a  petition  presented  by 
the  plaintiff  to  compromise  the  suit  under  an 
arrangement  entered  into  between  all  parties^ 
and  whichf  at  first,  was  understood  to  be 
unopposed,  but  to  which  opposition  was  after-- 
wards  threatened  by  the  respondents ;  costs 
of  copies  of  the  affidavit  made  on  the  occa^ 
sion  of  the  motion  to  pay  money  into  court 
(of  the  reading  whereof  on  the  hearing  of 
the  petition  notice  had  been  given  to  the 
respondents),  and  which  was  recited  in  tJie 
order  made  on  the  petition,  and  of  a  copy 
of  a  lengthened  correspondence  which  arose 
between  A.^s  solicitors  and  the  defendants* 
respective  solicitors  having  relation  to  the 
trusts,  and  which  was  laid  before  counsel  as 
part  of  his  instructions  for  the  preparation  of 
the  bill : — Held,  that  the  Master  ought  not 
to  have  disallowed  any  of  the  above  items, 
except  the  charges  for  the  briefs  of  the  aff^ 
davit  used  on  the  occasion  of  the  motion,  and 
for  the  copy  of  the  correspondence. 

This  was  the  petition  of  Thomas  Stephens, 
praying  a  reference  back  to  the  taxing 
Master  to  review  his  taxation  of  the  peti- 
tioner's costs,  charges,  and  expenses,  and 
that  the  Master  might  be  directed  to  allow 
the  charges  properly  incurred  for  preparing 
a  release  and  bond  of  indemnity,  and  copies 
thereof  sent  to  the  defendant's  solicitors  for 
pemsal,  for  copies  of  correspondence,  for  a 
second  brief  copy  of  the  bill,  and  for  the 
briefs  of  an  affidavit,  and  six  fees  (after 
mentioned)  paid  to  counsel. 

It  appeared  that  for  some  time  previously 
to  Angust  1 845,  the  petitioner  was  personally 
acquainted  with  L.  B.  Schroder,  and  in  the 
habit  of  communication  with  him  on  matters 
of  business.  About  that  month,  Schroder,  in 
the  course  of  conversation  with  the  petitioner, 
asked  him  if  he  would  consent  to  act  as  a 
trustee  for  him  in  the  receipt  of  a  sum  of 
money,  the  produce  of  some  stock  about  to 
be  sold.  The  petitioner,  conceiving  that 
Schroder  was  desirous  of  placing  such  money 


in  his  bands  by  way  of  temporary  deposit,con- 
sented  to  receive  the  same.  Schroder  shortly 
afterwards  told  the  petitioner  that  it  would 
be  necessary  for  him  to  sign  some  authority 
in  writing,  in  order  that  the  parties  in  pos- 
session of  the  money  might  be  justified  in 
paying  the  same  to  the  petitioner;  there- 
upon Schroder  brought  to  the  petitioner  a 
letter  which  be  said  would  answer  the  pur- 
pose of  the  last-mentioned  authority  and 
requested  the  petitioner  to  sign  it,  which  he 
did  without  reading  the  same,  Schroder 
promising  to  send  the  petitioner  a  copy  of 
the  letter.  It  was  subsequently  discovered 
that  the  letter,  which  bore  date  the  17th  of 
October  1845,  was  a  letter  addressed  to  the 
surviving  executors  and  trustees  of  the  will 
of  Dr.  Werninck,  authorizing  them  to  sell  a 
sum  uf  50,000  florins,  and  the  petitioner  and 
others  subscribing  the  letter  undertaking 
to  accept  the  monies  arising  from  the  sale 
upon  the  trusts  of  an  indenture  of  settle- 
ment executed  on  the  marriage  of  Schroder 
and  his  wife,  and  to  give  sufficient  discharges 
from  the  existing  trusts.  The  petitioner 
was  afterwards  apprised  by  Schroder  that 
the  petitioner  had  signed  the  letter  as  one  of 
the  trustees  of  Schroder's  settlement,  made 
previously  to  his  marriage  with  his  then 
present  wife,  and  that  the  petitioner  had 
been  appointed  a  trustee  of  that  settlement 
by  an  indenture  dated  the  24th  of  Septem- 
ber 1845.  The  petitioner  havihg  a  strong 
objection  to  filling  the  office  of  trustee,  and 
having  so  expressed  himself  to  Schroder, 
Schroder  informed  the  petitioner  that  he  and 
his  wife  were  willing  to  discharge  the  peti- 
tioner from  the  trusts  of  the  settlement  and 
appoint  some  other  person  to  be  a  trustee 
in  the  petitioner's  place,  if  the  petitioner  was 
willing  to  accede  to  such  arrangement.  The 
petitioner  being  desirous  before  acceding 
to  the  proposed  arrangement,  of  knowing 
the  extent  of  his  liability  by  reason  of  his 
having  signed  the  letter  already  mentioned 
in  the  month  of  October  1845,  consulted 
his  solicitors  on  the  subject,  who  were  fur- 
nished by  Schroder's  solicitors  with  the  draft 
appointment  of  J.  D.  Van  Houton  to  be  a 
trustee  of  the  indenture  of  settlement  in  place 
of  the  petitioner,  and  of  a  deed  of  release  to 
the  executors  of  Dr.  J^erninck,  and  a  copy 
of  a  deed  of  the  24th  of  September  1845, 
appointing  the  petitioner  and  two  other 
persons  to  be  trustees  of  the  settlement  of 
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Schroder  and  his  wife.  Those  documents 
were  on  the  15  th  of  December  t845  laid 
by  the  petitioner's  solicitors  before  counsel 
at  the  Chancery  bar,  whose  opinion  was 
sought  as  to  the  proper  course  to  be  pursued 
by  the  petitioner  for  his  protection,  and  his 
opinion  was,  that  the  letter  of  the  17th  of 
Octof>er  1845  operated  as  an  acceptance  by 
the  petitioner  of  the  trust  imposed  on  him 
by  the  deed  of  the  24th  of  September  1845  ; 
that  the  petitioner  before  relinquishing  his 
trust  must  see  to  the  investment  in  stock 
of  the  proceeds  of  the  50,000  florins,  and 
that  there  had  been  a  breach  of  trust  com- 
mitted by  the  former  trustees  in  respect  of 
a  loan  to  Schroder  of  2,0002.,  part  of  the 
settlement  monies.  Counsel  on  the  same 
occasion  prepared  a  draft  bond  from  Schroder 
and  his  wife,  as  also  a  draft  release  from 
them  in  respect  of  other  dealings  with  the 
trust  funds,  and  two  fees  were  paid  to  counsel 
on  those  drafts  by  the  petitioner's  solicitors. 
Neither  the  bond  nor  release  were  ever 
executed,  but  copies  of  the  draft  release  and 
bond  were  made  and  sent  by  Stephens's 
solicitors  to  Schroder's  solicitors,  for  their 
perusal.  Subsequently,  the  petitioner's 
counsel  was  further  consulted,  and  he  advised 
the  petitioner  for  his  protection  to  file  a  bill 
against  the  eesiuis  que  trust  and  the  former 
and  present  trustees  of  the  settlement.  Pro- 
positions having  been  made  relative  to  the 
payment  fAid  investment  by  the  former 
trustees  of  the  2,000^.  improperly  lent  by 
them  to  Schroder,  and  the  right  to  retain 
thereout  the  amount  of  certain  costs  incurred 
by  them  in  the  trust  affairs,  a  correspondence 
ensued  thereon  between  the  respective  soli- 
citors of  the  petitioner,  Schroder,  and  the 
former  trustees ;  but  the  same  not  producing 
any  satisfactory  result,  the  petitioner  on  the 
13th  of  March  1846,  filed  his  bill  against 
the  former  trustees,  Schroder  and  wife,  and 
the  petitioner's  co-trustees,  praying  that  the 
defendants  might  be  decreed  to  replace  the 
sum  of  2,000/.,  that  the  petitioner  might  be 
discharged  from  the  trusts  of  the  settlement, 
and  that  the  defendants  might  beordered  to 
pay  the  petitioner  his  costs  of  the  suit  and 
also  certain  costs,  charges,  and  expenses 
incurred  by  him  in  relation  to  the  trust 
matters.  ^ 

Shortly  after  the  filing  the  bill,  the  peti- 
tioner received  a  letter  from  Schroder,  urging 
the  petitioner  to  desist  from  proceeding  with 


the  suit,  and  to  accept  the  personal  indem- 
nity of  Schroder  against  the  petitioner's 
liability  in  respect  of  the  2,000/. ;  that  letter 
Was  submitted  by  the  petitioner's  solicitorB 
to  counsel  in  conference,  who  advised  the 
petitioner  not  to  accept  anything  less  than 
the  restoration  of  the  trust  fund ;  a  confer- 
ence fee  was  paid  to  counsel  on  that  occasion. 
On  the  25th  of  May  1846  the  petitioners 
solicitors  served  notice  of  motion  in  the  cause 
on  the  defendants'  solicitors,  for  libertv  to 
sell  certain  Exchequer  bills,  part  of  the  trust 
funds,  and  that  the  proceeds  might  be  invest- 
ed in  consols  to  the  credit  of  the  cause ;  and 
on  that  occasion,  by  the  advice  of  counsel, 
an  affidavit  was  prepared  and  filed,  detailing 
briefly  the  principal  facts  stated  in  the  bill 
(no  answers  having  been  at  that  time  filed 
by  any  of  the  defendants).  On  the  occasion 
of  that  motion  (which  was  granted  by  the 
Court,)  copies  of  the  affidavit  were  delivered 
to  the  senior  and  junior  counsel  of  the  pe- 
titioner, and  fees  paid  therewith.  Before 
any  further  proceedings  were  taken  in  the 
suit,  an  offer  was  made  on  the  part  of  the 
defendants,  the  former  trustees,  to  replace 
the  2,000/.  forthwith,  and  to  pay  the  pe- 
titioner his  costs  of  the  suit,  to  which  offer 
the  petitioner's  solicitors,  with  the  sanction 
of  the  plaintiffs'  counsel,  acceded^  and,  in 
order  to  complete  that  arrangement,  the 
petitioner's  counsel  prepared  a  petition  on 
behalf  of  the  petitioner,  which  came  on  for 
hearing  on  the  12th  of  December  1846, 
but  was  ordered  to  stand  over.  Subse- 
quently to  the  presentation  of  the  petition, 
the  solicitors  of  Schroder  and  wife  informed 
the  petitioner's  solicitors  that  their  clients 
would  not  consent  to  the  prayer  of  the 
petition  unless  their  costs  were  paid ;  the 
solicitors  also  of  the  former  trustees  sub- 
sequently signified  to  the  petitioner's  soli- 
citors that  they  should  not  consent  to  the 
prayer  of  the  petition ;  upon  which  the 
petitioner's  solicitors  gave  notice  to  the 
defendants'  solicitors,  that  the  petitioner's 
counsel  would,  in  support  of  the  petition, 
read  the  petitioner's  affidavit  which  had  been 
filed  and  used  on  the  motion  for  payment 
of  the  produce  of  the  Exchequer  bills  into 
court.  Briefs  of  that  affidavit  were  accord- 
ingly delivered  to  the  petitioner's  two  coun- 
sel, and  read  by  them  in  support  of  the  pe- 
tition, and  were  stated  in  the  order  made  on 
the  petition  to  have  been  so  read  in  support 
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thereof,  and  fees  were  paid  to  counsel  with 
their  respective  brie£i.  By  the  order  made 
on  the  petition  it  was,  amongst  other  things, 
directed,  that  it  be  referred  to  the  taxing 
Master  to  tax  the  petitioner  his  costsi 
charges,  and  expenses  of,  and  incidental  to, 
the  said  trusts,  and  also  his  costs  of  the  suit 
op  to  the  date  of  the  said  order,  including 
the  costs  of  the  petition  as  between  solicitor 
and  client ;  and  the  defendants,  the  former 
trustees,  were  directed  to  pay  the  costs 
thereof.  The  taxing  Master,  on  the  taxation 
of  the  said  bill  of  costs,  disallowed  the  costs 
of  the  release  and  bond  prepared  by  counsel 
previously  to  the  institution  of  the  suit,  and 
of  the  copies  thereof  sent  to  the  defendant 
Schroder  by  the  petitioner's  solicitors,  the 
charges  for  copying  the  correspondence  that 
took  place  between  the  plaintiff's  solicitors 
and  the  defendants'  solicitors  previously  to  the 
institution  of  the  suit,  with  a  view  to  prevent 
the  necessity  thereof,  and  the  conference 
fee  paid  to  the  petitioner's  counsel,  already 
referred  to.  The  Master  allowed  the  pe- 
titioner one  brief  copy  only  of  the  bill  in 
the  suit,  and  disallowed  any  brief  copy  of 
the  affidavit  made  in  support  of  the  motion 
to  sell  the  Exchequer  bUls,  notwithstanding 
such  briefs  were  used  by  the  petitioner's 
counsel  both  on  that  occasion  and  on  the 
occasion  of  the  hearing  of  the  petition  com- 
promising the  suit;  and  notwithstanding 
the  order  made  on  the  last  occasion  stated 
that  such  affidavit  was  read,  and  the  Master's 
allowance  of  the  charge  for,  drawing,  en- 
grossing, and  filing  an  office  copy  of  such 
affidavit.  The  Master  disallowed  the  fee 
paid  to  the  petitioner's  junior  counsel,  with 
his  brief,  on  the  motion  to  sell  the  Ex- 
chequer bills,  and  also  the  fees  respectively 
paid  to  both  the  petitioner's  counsel  with 
the  further  instructions  on  the  petition  to 
compromise. 

Mr.  Turner  and  Mr.  Brett,  in  support  of 
the  petition,  cited  Sturge  v.  Dim8dale{l), 

Mr,  Raupell  and  Mr,  Amphlett,  contri^. 

The  Master  of  the  Rolls  —  [after 
stating  that  trustees  were  frequently  placed 
in  situations  of  great  difficulty,  even  where 
they  voluntarily  undertook  trusts,  and  that 
that  situation  was  much  to  be  lamented  where 


(1)  9  Beav.  170;  b.  c.  15  Law  J.  Rep.  (n.8.) 
Clwoc.  124. 


(as  here)  persons  had  been  entrapped  into 
being  trustees,  proceeded  as  follows] : — The 
question  is,  whether  I  can  concur  with  the 
taxing  Master  in  the  conclusion  he  has  come 
to  under  the  order  of  the  Court,  so  often 
referred  to  in  the  course  of  the  argument. 
Mr.  Stephens,  the  petitioner,  having  had 
certain  trusts  imposed  on  him,  was  liable  to 
see  to  the  performance  of  them,  and  soon 
found  himself  in  a  situation  of  difficulty. 
He,  through  his  solicitors,  laid  a  case  before 
counsel,  with  instructions  to  prepare  certain 
securities.  On  the  investigation  of  the  case  . 
by  counsel,  it  was  discovered  that  there  was 
not  only  a  question  as  to  the  investment 
of  50,000  florins,  but  also  as  to  whether 
a  sum  of  2,000/.  which  had  been  lent  to 
Schroder,  was  or  was  not  subject  to  the 
trusts  of  Mr.  and  Mrs.  Schroder's  settle- 
ment, Schroder  having  prevailed  on  the 
old  trustees  of  the  settlement  to  lend  him 
that  sum :  counsel  was  of  opinion  that  the 
2,0001,  was  subject  to  the  trust,  and  after 
some  communications  between  counsel  and 
the  solicitors  of  Mr.  Stephens,  the  former 
forwarded  to  the  latter  his  opinion,  together 
with  a  draft  bond  and  release  which  he  had 
prepared.  At  that  time,  Mr.  Stephens  and 
his  solicitors  were  willing  to  accept  those 
securities,  if  securities  could  be  given  so  as 
to  render  Mr.  Stephens  at  all  safe ;  that, 
however,  was  uncertain.  The  petitioner's 
solicitors  stated  that  they  must  insist  upon 
securities  being  given  ;  securities  had  been 
prepared ;  and  then  the  only  question  was, 
whether  they  could  be  considered  satisfac- 
tory. At  that  time  it  was  clear  the  security 
of  Schroder  was  good  for  nothing  at  all. 
As  regards  trustees  generally,  the  experience 
of  all  persons  must  be,  that  there  is  a  great 
willingness  on  the  part  of  the  trustees  to 
accept  securities  not  very  good,  and  submit 
to  any  trouble  rather  than  throw  the  trust 
affairs  into  Chancery,  and  thereby  cause  a 
diminution  in  the  trust  funds :  at  any  rate 
such  was  the  feeling  of  the  petitioner  at  that 
time,  his  intention  being  that  the  securities 
already  prepared  should  be  executed,  if 
satisfactory. 

Advice  was  subsequently  taken,  the  re- 
sult of  which  was  an  opinion  of  counsel, 
that  there  was  no  alternative  but  to  file  a 
bill.  The  bill  might"  have  been  filed  by 
Schroder  himself,  but  it  was  not  clear  that 
he  would  come  forward  to  implicate  himself. 
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It  was  also  suggested  that  the  matter  might 
be  brought  forward  in  another  shape,  8%  as 
to  make  the  costs  payable  out  of  the  trust 
fund,  and  so  much  was  a  suit  deemed  neces* 
sary  that  a  third  mode  of  proceeding  was 
suggested — viz.  the  institution  of  a  suit  on 
behalf  of  the  infant  cestuis  que  trusL  Every 
one  acquainted  with  the  circumstances  of 
the  case  must  have  felt  satisfied  that  they 
must  lead  to  a  suit,  unless  a  fund  could  be 
found  to  make  good  the  breach  of  trust  that 
had  been  committed ;  and  when  a  suit  ap- 
peared necessary,  it  was  idle  to  go  on  and 
execute  the  securities.  The  question,  there- 
fore, now  is,  whether  the  costs  which  have 
been  incurred  in  the  preparation  of  these 
securities,  which  turned  out  to  be  unneces* 
sary,  are  to  be  allowed  the  teustee,  under  the 
order  of  the  Court  directing  the  taxation 
of  the  costs  in  the  present  case.  The  ques- 
tion is,  whether  they  have  been  reasonably, 
as  well  as  bondfidty  incurred,  and  whether, 
turning  out  useless,  the  trustee  ought  to 
have  them  allowed  him.  These  costs  were 
incidental  to  the  trusts  relating  to  the  settle- 
ment, and  only  so  because  those  trusts  were 
imposed  on  Mr.  Stephens,  and  they  were 
incurred  in  the  execution  thereof;  and  I 
cannot  conceive  how  it  can  be  said  they  were 
not  incidental  to  the  trust.  Even  if  they 
were  costs  improperly  incurred,  still  they 
were  incidental  to  the  trust.  The  Master 
has  procedled  on  the  notion  that  because 
the  securities  were  prepared  before  it  was 
concluded  that  they  were  necessary  and 
would  be  executed,  the  costs  relating  to 
them  ought  not  to  be  allowed.  That  is,  no 
doubt,  a  rule  of  the  Court,  and  during  the 
argument  I  doubted  whether  it  ought  not 
to  be  applied  to  the  present  case ;  but  hav- 
ing regard  to  the  position  of  Mr.  Stephens, 
and  the  motives  influencing  him,  and  having 
regard  also  to  the  form  of  the  order  of  refer- 
ence, I  cannot  agree  with  the  Master  in  the 
conclusion  he  has  come  to. 

The  next  point  is,  as  to  the  fee  paid 
on  the  conference  with  counsel,  which 
the  Master  has  disallowed.  The  suit 
having  been  instituted,  and  a  proposal 
having  been  made  by  Schroder  to  the 
petitioner's  solicitors  to  stay  proceedings 
on  his  giving  his  personal  security,  Mr. 
Stephens's  solicitors  waited  on  and  had  a 
conference  with  counsel,  as  to  the  propriety 
of  accepting  the  proposed  security  ;  and  the 


question  is,  whether  the  costs  so  iocurred 
are  to  be  allowed  the  petitioner.  For  myself 
I  must  say,  that  matters  were  then  in  such 
a  position  that  little  regard  ought  to  have 
been  paid  to  Schroder's  proposals ;  but  still 
was  it  so  plain  a  case  that  a  solicitor  might 
not,  nevertheless,  £urly  seek  the  opinion 
of  counsel  upon  it  ?  Though  this  point  is 
more  doubtful  than  the  first,  I  think  the 
conference  fee  ought  to  be  allowed. 

The  next  point  is,  as  to  the  costs  incuned 
in  the  motion  made  on  the  part  of  the  plain- 
tiff in  this  case ;  and  vrith  reference  thereto 
I  am  of  opinion,  the  costs  of  the  affidavit 
made  in  support  of  the  motion  cannot  he 
allowed,  because  it  was  not  entered  in  the 
order  of  the  Court,  made  on  the  motion,  as 
having  been  read. 

Next,  comes  the  question  as  to  the  fees 
paid  to  the  two  counsel  engaged  in  support 
of  the  motion — a  point  which  has  only  once 
been  before  me.  A  motion  may  be  for  a  very 
simple  purpose,  and  yet  may  be  incidental 
to  a  cause  in  which  the  most  complicated 
interests  are  involved,  and  the  rights  of  the 
parties  of  such  a  nature,  that  when  it  comes 
to  the  simple  question  of  paying  money  into 
court,  some  qualification  may  arise  to  prevent 
a  determination,  whether  the  motion  ought 
to  be  consented  to,  without  the  aid  of  much 
knowledge  of  the  subject  and  considerable 
experience.  The  Master  has  come  to  what 
he  thought  a  proper  conclusion;  but  having 
regard  to  the  circumstances  which  might 
have  arisen  in  the  case  and  the  nature  of 
the  suit,  I  think  a  second  counsel  was  not 
improper.  Counsel  are  often  called  to  answer 
inquiries  and  questions  put  to  them  by  the 
Court,  for  the  purpose  of  enabling  it  to 
understand  the  case ;  and  on  the  whole  I 
am  of  opinion  that  the  costs  of  employing 
the  two  counsel  must  be  allowed. 

The  next  point  relates  to  the  petition  which 
was  presented,  and  in  regard  to  which  briefs 
were  delivered  to  counsel,  with  instructions 
that  the  petition  would  not  be  opposed. 
Afterwards  opposition  was  threatened,  and 
the  consequence  of  that  was,  that  it  became 
necessary  farther  to  instruct  counsel ;  and 
supposing  counsel  to  have  read  their  briefs 
under  the  notion  that  nobody  but  the  Court 
would  oppose  the  petition,  and  that  then  it 
became  necessary  for  them  to  look  at  their 
briefs  in  a  different  point  of  view,  I  cannot 
think  it  was  improper  to  give  them  fees  on 
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the  supplemental  briefs.  The  different  turn 
which  was  given  to  the  case  by  the  opposi* 
don  justified  that  proceeding. 

Lastly,  as  to  the  costs  of  a  copy  of  the  cor- 
respondence, the  whole  whereof  was,  among 
other  things,  laid  before  counsel,  with  instruc- 
tions to  draw  the  bill,  and  a  great  part  of  which 
was  introduced  by  counsel  into  the  original 
as  well  as  the  amended  bill,  I  cannot  allow 
any  charge  for  the  copy  of  that  correspon- 
dence.    The  mode  in  which  the  costs  of 
solicitors  are  taxed,  is  very  unsatisfactory, 
and  I  have  always  expressed  my  disappro- 
bation of  it ;   and  indeed  I  am  surprised 
no  remedy  has  been  suggested  for  it.     The 
fact  isy  that  a  solicitor  is  allowed  but  small 
remuneration  for  preparing  and  giving  in- 
structions which  cost  him  much  trouble  and 
labour,  and  for  which  his  compensation  is 
frequently  inadequate.    On  the  other  hand, 
he  is  allowed  sums  for  drawing  bills  and 
other  pleadings,  which  he,  in  fact,  never 
draws,— a  rule  which  I  cannot  defend,  but 
it  has  been  adopted  by  the  Court  during 
many  years  past,  and  first  arose  probably 
when  solicitors  actually  did  draw  the  plead- 
ings in  the  first  instance* 

The  matter  must,  therefore,  be  referred 
back  to  the  Master  to  review  his  taxation, 
allowing  the  costs  of  the  securities  referred 
to  in  tibe  petition  and  copies  thereof,  the 
amount  of  the  fees  of  two  counsel  on  the 
motion,  and  of  the  brief  affidavit  used  on 
the  petition,  and  also  of  the  supplemental 
briefs ;  and  the  petition  must  be  dismissed 
as  to  tiie  costs  of  the  correspondence  and  of 
the  aflSdavit  made  on  the  motion. 


.C.      \ 

il  15.  J 


TIFFINS  V.  COATES. 


L 

April 

Witness — Svbpcena  duces  tecum-^Irre- 
gularity — Refusal  to  answer — Motion  for 
Re-examination, 

Under  a  eommission,  a  witness  was  served 
with  a  subposna  duces  tecum  to  produce  a 
particular  document.  The  subpoena  was 
invalid^  but  the  witness,  without  objecting  to 
it  on  that  ground^  refused  to  produce  the 
document  on  the  ground  that  it  related  to  a 
private  matter  between  himselfand  a  stranger. 
The  refusal  to  produce  was  not  returned  by 
the  commissioner  as  a  demurrer  to  the  in^ 
New  SsaiEs,  XVIL— Cbanc. 


terrogatorieSf  nor  did  he  indorse  upon  the 
return  any  statement  that  the  party  refused  to 
answer,  and  the  examining  party  allowed 
publication  to  pass  by  consent,  in  ignorance 
of  such  refusal.  An  order  obtained  upon 
motion,  by  the  examining  party,  that  a  new 
commission  should  issue  and  the  witness 
attend  thereat  and  produce  the  document  and 
be  examined  at  his  own  expense,  and  pay 
the  costs  of  such  new  commission  and  of  its 
execution,  was,  upon  appeal,  discharged. 

The  decision  of  the  Vice  Chancellor 
Wigram  in  this  case  is  reported  ante,  p.  17. 
His  Honour's  order,  as  drawn  up,  was  dated 
the  2nd  of  December  1847,  and  ordered  that 
a  new  commission  should  issue  directed 
to  George  Capes  and  Henry  Herbert,  the 
former  Commissioners,  for  the  examination 
of  Joseph  Baker  upon  the  fourth,  fortieth, 
and  forty-first  interrogatories,  exhibited  by 
the  defendants  John  Colbatch  and  Elizabeth 
Coates  upon  the  former  commission:  and 
it  was  ordered  that  Baker  should  attend  the 
Commissioners  and  be  examined  at  his  own 
expense;  and  should  produce  before  the 
Commissioners,  upon  his  examination,  the 
paper  writing  written  or  signed  by  James 
Hammond  referred  to  in  a  subpoena  duces 
tecum  served  on  Baker  on  the  7th  of  April 
1847,  in  the  fourth  interrogatory  men- 
tioned ;  and  that  Baker  should  pay  to  the 
defendants  J.  Colbatch  and  £.  Coates,  or 
one  of  them,  the  costs  of  such  new  com- 
mission and  of  the  execution  thereof. 

A  motion  was  now  made,  on  behalf  of 
Baker,  to  discharge  the  order  of  the  2nd  of 
December  1847,  and  that  the  defendants 
£.  Coates  and  J.  Colbatch  might  be  ordered 
to  pay  the  costs  of  the  motion  before  the 
Vice  Chancellor. 

It  appeared  that  the  new  subpoena  duces 
tecum,  which  was  dated  the  7th  of  April, 
and  which  was  served  on  Joseph  Baker 
while  he  was  under  examination,  had  not 
originally  contained  the  name  of  Mr.  Baker; 
that  the  solicitor  of  the  executors  inserted 
Baker's  name  and  a  description  of  the  docu- 
ment in  the  subpoena  without  any  authority, 
and  without  having  the  subpoena  re-sealed. 
It  was  admitted,  on  the  argument  in  the 
court  below,  that  this  subpoena  was  a  nul- 
lity so  far  as  related  to  J.  Baker.  The  first 
svhpoena  duces  tecum  did  not  include  the 
document  in  question :  nor  was  there  any 
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indorsement  upon  the  return  of  the  Com* 
missioners  that  Baker  had  refused  to  do  any- 
thing which  he  had  been  required  to  do. 

ilfr.  RoU  anditfr.  Elnuley^  for  the  motion. 
-—The  second  subpoena  having  the  name  of 
Baker  improperly  inserted  in  it  was  a  nul- 
lity, and  Baker  was  not  bound  to  obey  it. 
The  forty-first  interrogatory  did  not  require 
the  witness  to  look  at  the  document,  and 
there  is  no  statement  of  the  Commissioners 
that  he  refused  to  answer  the  interrogatory. 
The  order  of  the  Vice  Chancellor  required 
Baker  to  produce  the  document  mentioned 
in  the  subpoena  of  the  7th  of  April,  which 
is  invalid:  and  to  this  extent  the  order 
must  be  irregular.  The  production  of  the 
deed  was  quite  distinct  from  any  refusal  to 
answer  interrogatories,  and  there  might  have 
been  no  interrogatory  at  all  addressed  to  him 
— Bradshaw  v.  Bradshaw  (1). 

The  Solicitor  General  and  Mr.  Speed,  in 
support  of  the  order  of  the  Court  below. — 
The  mode  of  proceeding  in  such  cases  as 
the  present  is  pointed  out  in  Parkhursi  v. 
Lowten  (2)  before  Lord  Eldon.  The  ques- 
tion  is,  whether  Baker  ought  not  to  have 
answered  the  interrogatories  which  he  did 
not  answer  on  the  former  examination.  The 
proceedings  with  regard  to  the  subpoena 
appear  to  have  been  irregular ;  but  that  did 
not  affect  the  interrogatories  to  which  the 
parties  were  entitled  to  have  satisfactory 
answers. 

The  Lord  Chancellor. — The  fact  that 
Baker  did  not  produce  the  document  did  not 
prevent  him  from  answering  the  interroga* 
tory.  The  latter  part  of  the  interrogatory 
did  not  refer  to  the  document.  How  then 
does  it  appear  that  he  was  in  contempt  ?  It 
does  not  appear  that  he  was  asked  to  answer 
the  latter  part  of  the  interrogatory  in  any 
other  manner.  If  there  was  an  omission  on 
the  part  of  the  Commissioners,  I  cannot 
punish  the  witness  for  a  contempt.  Each 
party  is  represented  by  Commissioners  to 
see  that  justice  is  done,  and  I  have  no  evi- 
dence that  this  witness  refused  to  answer 
the  interrogatory.  How  then  can  I  assume 
that  there  was  such  a  refusal  ?    There  might 


(1)  1  Rags.  &  Myl.  359. 

(2)  2  Swanst.  194. 


be  error  on  the  part  of  the  Commissioners, 
and  a  party  coming  to  the  Court  and 
endeavouring  to  shew  that  another  is  in 
contempt,  is  bound  to  prove  the  contempt; 
therefore  1  am  putting  myself  in  the  position 
of  the  Vice  ChanceUor, — ^and  why  should  I 
punish  this  party  for  contempt?  I  have 
nothing  to  found  such  a  oondusion  upon, 
except  that  I  find  some  part  of  an  interroga- 
tory not  answered  in  the  depositions*  With 
reg^urd  to  the  document,  I  am  of  opinion 
that  the  order  cannot  stand  as  it  does.  It 
calls  on  the  party  to  produce  the  documents 
described  in  the  thing  which  is  called  a  sub- 
poena, but  which  was  merely  a  paper  filled 
up  by  one  of  the  parties  and  not  isauing 
out  of  this  court.  If  there  is  error  in  a 
subpoena  it  may  be  altered  and  re^sealed. 
But  here  was  a  piece  of  pq>er  called  a  sab- 
pcena  filled  up  with  a  description  of  the 
documents,  and  the  witness  is  called  on  to 
obey,  not  the  order  of  the  Courts  but  the 
order  of  the  party  who  filled  it  up.  This 
might  be  supposed  proper,  but  it  is  an  abuse 
of  the  Court.  But  notwithstanding  this, 
the  order  of  the  Vice  Chancellor  re£m  to  it 
as  a  valid  and  subsisting  document.  Then 
we  must  look  to  see  how  this  document  is 
brought  home.  The  witness  tells  more  of 
the  history  than  the  interrogatory  asks.  He 
says  that  there  was  an  agreement  as  to  Ham- 
mond. It  seems  to  me  that  a  party  might  veiy 
safely  have  answered  all  the  interrogatory 
without  saying  any  single  syllable  as  to  the 
document  signed  by  Hammond.  It  is  true 
that  he  might  have  answered  all  the  forty-first 
interrogatory,  for  there  was  nothing  to  iden- 
tify the  documents  at  all  except  what  cane 
out  incidentally  in  this  witness's  answer  to 
the  fourth  interrogatory.  Incidentally  he 
mentions  documents  not  referred  to  in  that 
interrogatory.  This  was  a  matter  which  the 
interrogatory  did  not  aim  at.  If  I  could 
find  that  the  party  had  not  answered,  that 
part  of  the  order  might  have  been  sustained ; 
but  I  apprehend  that  without  production  of 
the  documents,  a  re-examination  would  not 
answer  the  purposes  of  either  party. 

I  must  discharge  the  order  of  the  Vice 
Chancellor.  The  motion  before  Vice  Chan- 
cellor Wigram  should  have  been  refused  widi 
costs,  and  I  must  now  make  an  order  to 
that  effect.     No  costs  of  the  appeal. 
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WlORAM,  V.C.    ^ 

Feb.  18,  19,  22;   Vrowlamdi;.  morgan. 
April  17.        3 

Will  —  Hehr^loofM  —  Inalienable  Estate 
Tail. 

The  Earl  of  A,  by  his  milt  reciting  thai 
he  was  seised  of  an  inalienable  estate  tail^ 
settled  by  act  of  parliament^  and  also  of 
divers  fmrehased  estates^  which  it  was  his 
inienHon  to  give  to  his  eldest  son  to  descend 
with  fAe  titlCf  devised  all  his  said  purchased 
estates  to  trustees^  to  the  use  of  his  eldest 
son  for  life,  with  remainder  to  the  use  of 
such  person  or  persons  as  might  be  next 
entitM  upon  such  son*s  decease  to  the  family 
settled  estates,  in  such  order  and  course 
sueeessivehf,  and  for  such  estates,  and  sub- 
ject to  sneh  powers,  ^c,  as  were  expressed 
in  the  act  sHUing  the  family  estates.  The 
testator  then  bequeathed  to  his  said  son,  all 
his  gold  and  silver  plate,  pictures,  ^c,  to 
he  held  as  heir-looms,  and  directed  his 
executors  to  make  an  inventory  of  the  same. 
By  a  codicil  the  testator  declared,  that  in 
addition  to  the  articles  and  things  by  his 
will  made  heir-looms,  certain  other  specified 
chattels  should  be  considered  and  taken  to 
he  heir^looms,  and  he  thereby  gave  and 
bequeathed  them  to  his  executors  as  heir* 
looms  in  his  family,  and  directed  his  execu- 
tors to  make  an  inventory  of  the  samet'-^ 
Held,  that  the  bequest  of  the  specified 
chattels  was  direct,  and  that  they  vested 
absolutely  in  the  first  taker. 

At  the  date  of  his  will  and  of  his  death, 
Henry,  Earl  of  Abergavenny,  the  testator 
in  the  cause,  was  seised  for  an  estate  in  tail 
male  of  and  in  Eridge  Castle,  and  other 
manors  in  the  county  of  Sussex,  and  else- 
where, which  had  descended  upon  and  be* 
come  vested  in  the  testator,  under  the  pro* 
visions  of  a  statute  passed  in  the  reign  of 
Philip  &  Mary,  intituled,  '  An  Act  con- 
ceming  the  restitution  of  the  heirs  male  of 
Sir  Edward  Nevill,  Knight.'  By  that  sta- 
tute the  tenant  in  tail  was  restrained  from 
alienation,  and  the  reversion  was  limited  to 
the  Crown.  The  testator  was  also,  at  the 
date  of  his  will  and  of  his  death,  seised  in 
fee  of  certain  other  estates,  which  he  had 
obtained  by  purchase ;  and  he  was  also  at 
those  periods  possessed  of  a  service  of  plate, 
jewels,  and  trinkets,  and  other  articles  of 


ornament,  which  formed  the  subject  of  liti- 
gation in  the  cause. 

The  testator,  by  his  will,  dated  the  5ih 
of  March  1839,  after  reciting  therein  that 
he  had  only  two  children,  namely,  his 
eldest  son  John,  Lord  Viscount  Nevill 
and  his  son  William  Nevill,  who  had  a 
large  family ;  and  further  reciting,  that  the 
ancient  family  entailed  estates  had  be- 
come so  improved  that  they  produced  in 
rental  much  more  than  when  he  came  to 
the  title,  and  that  he  had  also,  by  care  and 
economy,  been  enabled  to  purchase  and 
acquire  estates  of  the  value  of  70,0002.  and 
upwards,  and  that,  as  it  was  his  intention 
to  give  all  such  estates  to  his  eldest  son 
John,  to  descend  with  the  title,  he,  the 
said  testator,  considered  he  was  bound  to 
make  a  good  and  proper  provision  for 
his  son  William  Nevill : — the  testator  gave, 
devised,  and  bequeathed  certain  freehold 
messuages,  farms,  and  lands,  tithes  and 
hereditaments,  and  all  turnpike  securi- 
ties and  navigation  and  canal  shares  in  his 
said  will  particularly  mentioned,  and  all 
and  singular  other  the  freehold  and  copy- 
hold messuages,  lands,  tenements  and  here* 
ditaments  whatsoever  and  wheresoever, 
which  he  was  then  or  at  the  time  of  his 
death  should  be  beneficially  seised  and 
possessed  respectively  of,  or  in  any  manner 
entitled  to  or  interested  in,  either  in  posses- 
sion, reversion,  remainder,  or  expectancy, 
and  whether  at  law  or  in  equity,  or  over 
which  he  had  any  disposing  power,  with 
their  several  appurtenances  (save  and  except 
certain  lands  and  hereditaments  purchased 
by  him,  situate  in  Birling  in  Kent,)  unto 
his  brother,  O.  H.  Nevill,  since  deceased, 
and  the  plaintiff,  Daniel  Rowland,  their 
heirs  and  assigns ;  to  the  use  of  his  (the 
said  testator's)  eldest  son  John,  Lord  Vis- 
count Nevill  (since  deceased)  and  his 
assigns,  for  his  life,  without  impeachment 
of  waste,  with  remainder  to  trustees  to  pre- 
serve the  remainders  thereinafter  limited ; 
and  after  the  decease  of  the  said  John, 
Lord  Viscount  Nevill,  to  the  use  of  such 
person  or  persons  as  should  or  might  be 
next  entitled,  upon  the  decease  of  the  same 
son,  to  his,  the  said  testator's,  family  settled 
estates,  in  such  order  and  course  succes- 
sively, and  for  such  estate  and  estates,  sub- 
ject to,  with  and  under  such  powers,  pro- 
visions, declarations  and  agreements  as  were 
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expressed,  limited  and  contained  in  and  by 
the  act  of  parliament  of  Philip  &  Mary,  by 
'which  his  (the  said  testator's)  family  estates 
were  settled  and  entailed,  and  subject  also  to 
all  other  powers,  provisoes  and  agreements 
which  were  contained  and  then  in  force 
concerning  any  of  his  said  family  estates, 
or  which  might  be  contained  in  any  act  of 
parliament  passed  touching  and  relating 
to  the  said  estates.  The  testator,  after 
making  other  provisions  by  his  will,  which 
are  immaterial  to  the  present  question,  pro- 
ceeded as  follows: — "And  I  hereby  give 
and  bequeath  unto  my  said  son  John,  Lord 
Viscount  Nevill,  and  to  his  heirs,  Earls  of 
Abergavenny,  all  my  gold  and  silver  plate, 
and  pictures,  and  all  my  books,  lace,  family 
pearl  necklace,  silver  boxes  and  family 
robes,  and  all  diamonds,  miniatures  and 
gold  and  silver  ornaments,  to  be  held  as 
heir-looms,  except  such  things  as  I  shall 
specifically  bequeath  by  this  my  will ;  and 
I  direct  that  my  executors  do  make  an 
inventory  of  all  and  singular  the  articles 
hereby  bequeathed,  and  sign  the  same." 

In  April  1841,  the  testator  made  a  codicil 
to  his  said  will,  but  which  did  not  affect 
the  question  in  the  cause.  A  second  codicil 
to  the  said  will,  dated  the  0th  of  June  1842, 
among  other  bequests,  contained  the  follow- 
ing : — "  I  declare  my  will  and  mind  to  be 
that  in  addition  to  the  articles  and  things 
I  have  in  my  will  and  codicil  made  heir- 
looms, all  and  singular  the  miniatures  and 
pictures  and  silver  fillagree  Indian  articles, 
ornaments  for  tables  and  foreign  lace,  and 
all  other  the  articles  contained  in  two  green 
boxes,  tied  with  tape  and  sealed  with  my 
seal,  which  are  numbered  1  and  2,  and 
deposited  in  a  drawer  in  my  library,  and 
also  all  the  miniatures,  seals,  and  all  other 
articles  contained  in  a  small  cabinet  in  my 
gallery  shall  be  considered  and  taken  to  be 
heir-looms ;  and  I  hereby  give  and  bequeath 
them  to  my  executors  as  heir-looms  in  my 
family  ;  and  I  hereby  authorize  and  direct 
my  executors  to  make  an  inventory  of  all 
and  singular  the  articles  hereby  bequeathed, 
and  sign  the  same ;  and  I  authorize  them 
to  open  such  boxes  and  cabinet  for  that 
purpose." 

On  the  death  of  the  testator,  the  title  and 
settled  estates  descended  upon  his  eldest 
son,  Earl  John,  who  died  in  1845  without 
having  been  married.     During  the  lifetime 


of  Earl  John  the  articles  of  verta  and  orna- 
ment, the  subject  of  disposition  in  the 
will  and  second  codicil,  were,  after  an  inven- 
tory had  been  made  of  them,  left  by  the 
executors  of  his  father  in  their  places  of 
deposit  in  Eridge  Castle.  Earl  John,  by 
his  will,  disposed  of  these  chattels  as  hk 
absolute  property,  and  on  his  death  they 
were  claimed  by  bis  executors  as  having 
become  vested  in  him  absolutely  under  the 
will  of  his  father.  These  chattels  were  also 
claimed  by  Earl  William,  on  whom  the 
settled  and  family  estates  had  descended 
upon  the  death  of  his  elder  brother  John, 
and  by  the  two  sons  of  Earl  William,  as 
having,  under  the  limitations  of  the  will 
and  second  codicil,  become  annexed  to  the 
title  as  heir-looms,  so  as  to  go  with  it  to 
the  parties  who  should  become  successively 
entitled  thereto,  so  long  as  the  rules  against 
perpetuity  would  allow.  The  bill  was  filed 
after  the  death  of  Earl  John  by  the  sur- 
viving executor  of  his  fiither.  Earl  Hearj, 
the  testator  in  the  cause,  against  the  exe- 
cutors of  Earl  John  and  against  William  the 
present  Earl  and  his  two  sons,  for  the  pur- 
pose of  having  the  question  of  title  deter- 
mined. 

Mr,  Anderdon,  for  the  plaintiff. 

Mr.  Bethell,  Mr,  Lee^  and  Mr,  Goodeve, 
for  the  defendant  Earl  William. — ^The  con- 
struction of  the  clause  giving  these  chattels 
as  heir- looms,  must  be  interpreted  by  refer- 
ence to  the  devise  of  the  purchased  estates. 
Under  that  devise.  Earl  John,  Earl  William, 
and  his  two  sons,  would  have  taken  suc- 
cessive estates  for  life ;  for  they  must  take 
an  inalienable  estate  as  far  as  tbe  law  will 
permit.  By  using  the  word  "  heir-loom," 
the  testator  has  directed  these  chattels  ex 
vi  termini  to  go  in  a  particular  line  of  suc- 
cession, as  far  as  the  rules  against  perpetuity 
will  allow;  for  an  heir-loom  is  a  chattel 
annexed  to  a  freehold— -Co.  Lift.  18,  b.  The 
bequest  of  the  chattels  by  the  second  codicil 
is  an  executory  trust— 2  Roper  on  LegaeieSf 
457,  Gower  v.  Gro8venor{l\  Trafford  ▼. 
Trafford  (2),  The  CounUss  of  Lincoln  v. 
the  Duke  of  Newcastle  (3).  In  Foley  ▼. 
Bumell  (4)  and  The  Duke  of  Bridgewutcr 

(1)  Barnard.  64. 

(2)  3  Atk.  347. 

(3)  12Ve8.'i32. 

(4)  1  Bro.  C.C.  274. 
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▼.  Lmieian{5)  the  first  tenant  in  tail  was 
lield  to  take  the  chattels  absolutely ;  but 
the  distinction  in  this  case  is,  that  the  chat- 
tels are  attached  to  an  inalienable  estate 
tail.  The  parties  in  esse  at  the  testator's 
death  will  therefore  take  an  estate  for  life 
in  the  heir-looms,  and  the  absolute  interest 
vrill  vest  in  the  first  person  who  takes  an 
estate  tail  in  the  real  estate. 

Mr,  Romilly  and  Mr.  Simpson^  for  the 
sons  of  Earl  William,  cited — 

Clarke  v.  the  Earl  of  Ormonde  Jac.  1 14. 
Hardwieke  v.  Douglas,  7  CI.  &  Fin.  795. 
Sanford  v.  Sanford,  IDe  G.  &  S.  70. 
Vanderplank  v.  Kin^f  8  Hare,  1 ;  s.  o. 
12  Law  J.  Rep.  (n.s.)  Chanc.  497. 

Mr.  Walker,  Mr,  Humphry,  and  Mr»  R, 
Palmer,  for  the  executors  of  Earl  John. — 
The  bequest  of  the  chattels  to  Earl  John 
is  direct  and  executed — Foley  ▼.  BumeU, 
Vaughan  v.  Burslem  (6),  Mackworth  v. 
HiHxman(7\  Douglas  Y»Conyreve{B).  The 
intervention  of  trustees  is  immaterial — Carr 
V.  Lord  Erroll  (9),  Lord  Deerhursi  v.  the 
Duke  of  St.  Albans  ( 10).  The  word  "  heir- 
loom" means  a  limb  of  the  inheritance; 
and  the  property  will  not  be  broken  into 
life  estates  except  it  is  annexed  to  life 
estates;  if  it  is  annexed  to  an  estate  of  in- 
heritance, it  is  absolute  property.  Here 
the  estate  to  which  it  is  attached  is  an  estate 
of  inheritance,  with  one  of  the  incidents 
taken  away  by  act  of  parliament — The  At^ 
iomey  General  v.  the  Duke  of  Marlborough 
(11),  Tollemache  v.  Earl  of  Coventry  {12). 
The  case  of  Gower  v.  Grosvenor,  though  not 
expressly  overruled,  has  never  been  fol- 
lowed. 

April  17.  — WiGRAM,  V.C.— The  first 
question  which  arises  upon  the  will  and 
second  codicil  is,  whether  I  am  to  read  the 
will  and  codicil,  or  either  of  them,  as  con- 
taining a  direct  testamentary  gift,  or  a  gift 

(5)  1  Bro.  C.C.  2S0. 

(6)  SBro.C.C.  101. 

(7)  2  Keen,  568;  s.  c.  5  Law  J.  Rep.  (n.s.) 
Cbane.  127. 

(8)  1  Bmt.  59 ;  s.  c.  8  l^w  J.  Kep.  (ir.s.) 
Cbioc.  53. 

(9)  14  Ves.  578. 

(10)  5  Mad.  232. 

(11)  3  Mad.  408. 

(12)  8  Bli.  547  ;  b.c.  2  CI  &  Fin.  61 1. 


the  consideration  of  which  alone  I  am  to 
determine:  or  whether  the  will  and  second 
codicil  are  to  be  considered  as  directory; 
and  what,  in  that  case,  is  the  direction  to 
be  found  in  them  or  either  of  them.  In 
other  words,  whether  in  the  language  of  the 
reported  cases,  the  testator  has  taken  upon 
himself  to  be  his  own  conveyancer,  or  only 
told  the  Court  what  he  desires  to  be  done, 
leaving  it  to  the  Court  to  say  what  is  the 
nature  of  the  interest  vested  thereby.  Out  of 
the  numerous  cases  cited  in  argument,  those 
I  shall  refer  to  particularly  are,  Gower  v. 
Grosvenor,  Foley  v.  BumeU,  Vaughan  v. 
Burslem,  The  Countess  of  Lincoln  v.  the 
Duke  of  Newcastle,  Carr  v.  Lord  ErroU, 
and  Clarke  v.  Lord  Ormond. 

If  I  am  to  read  the  will  and  the  second 
codicil  as  each  containing  a  simple  direct 
gift  which  the  testator  himself  has  express- 
ed, I  cannot  doubt  that  the  claim  of  the 
executors  of  Earl  John  must  succeed.     A 
devise  to  A.  and  his  heirs,  lords  of  the 
manor  of  Dale,  gives  A.  an  estate  in  fee, 
because,  by  possibility,  the  estate  may  en- 
dure for  ever.     And  if  the  devise  were 
accompanied  with  a  bequest   of   specific 
chattels  to  go  as  heir-looms,  I  cannot  doubt 
but  that  the  absolute  interest  of  the  chattels 
would  vest  in  A.     But  in  order  that  the 
party  may  take  it  absolutely,  the  chattels 
should  be  given  in  terms  which,  in  a  case 
of  a  devise  of  lands  would  give  an  estate 
of  inheritance.     Any  estate  of  inheritance 
would  be  sufficient,  though  it  were  not  a 
fee  simple.    These  observations  seem  to  be 
decisive  in  favour  of  the  claim  of  the  exe- 
cutors of  Earl  John,  if  I  am  to  read  the  will 
as  containing  a  simple  and  direct  gift.    The 
construction  of  the  second  codicil  on  the 
same  hypothesis  seems  to  me  to  be  no  less 
plain.    The  testator  adds  certain  chattels  to 
those  he  had  previously  given  as  heir-looms, 
and  these  additional  chattels  he  gives  as 
heir-looms  also.     Stoppmg  there,  there  is 
nothing  to  distinguish  the  gift  in  the  codicil 
from  that  in  the  will ;  but  then  ^bere  is 
an  additional  gift  to  the  executors    *>y  ^^« 
codicil  of  the  chattels  as  heir-looma.      a  nw» 
however,  is  a  question  of  constractioiionly , 
and  clearly  makes  no  difference.   J^here 
the  trusts  are  declared,  the  conBtrucUo^  is 
the  same  as  if  there  had  been  ^}^^^^'  .^ 

I  will  next   suppose  the  gift,  ^«^%;^^ 
the  will  and  codicil  to  be  executory. 


The 
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question  then   isi  as  it  appears   to    me, 
whether  I   am  to  apply  to  this  case  the 
reasoning  of  Lord  Hardwicke,  in  Gower  v. 
GrosvenoTf  or  that  which  is  to  be  found 
in  the  later  cases  upon  the  question.     I  do 
not  hesitate  to  say»  that  in  the  case  of 
Foley  y.  BumeU^  Lord  Thurlow  overruled 
the  decisions  of  Lord  Hardwicke,  in  Gower 
v.   GroMvenor  and    Trafford  ▼.    TrafforcL 
Lord  Thurlow's  reasoning  was,  that  in  the 
case  of  a  will,  he  had  nothing  but  the  tes- 
tator's words  to  guide  him,  and  that  he 
could  not  on  those  words  ascribe  to  them 
the  detailed  intention  which  Lord  Hard- 
wicke's  reasoning  required  him  to  do.    The 
case  was  afterwards  heard  upon  appeal  be* 
fore  the  Lords  Commissioners,  by  whom  the 
Lord  Chancellor's  judgment  was  aiBrmed. 
Upon    the   appeal,    Lord  Loughborough 
said,  "  It  is  sufficient  for  the  present  pur- 
pose, that  the  intent  is  not  clear.    I  cannot 
give  it  effect  as  an  implied  intent,  for  an 
implied  intent  must  be  free  from  doubt;" 
and  his  decision  turned  entirely  upon  that. 
In  The  Countess  of  Lincoln  v.  the  Duke  of 
Newcastle^  Lord  Eldon  expressed  his  ap- 
probation of  Lord  Hardwicke's  reasoning, 
in  preference  to  that  of  Lord  Thurlow,  but 
admitted,  nevertheless,   that  Lord   Hard- 
wicke's decision  had  been  overruled.     In 
Carr  v.  Lord  Erroll  the  same  rule  was  fol- 
lowed. In  that  case  the  chattels  were  given 
as  here,  to  the  executor  as  a  trustee,  and  at 
the  close  of  the  argument  Sir  William  Grant 
expressed  an  opinion  that  that  circumstance 
made  no  difference.     He  afterwards  came 
to  the  same  conclusion  as  Lord  Thurlow  in 
Foley  V.  Bumell,     I  must,  therefore,  con- 
sider Gower  v.  Grosvenor  as  ovenruled.     It 
is  so  considered,  also,  by  the  text  book 
writers — Jarman  on  fViUs,  v.  2,  p.  506, 
and  Roper  on  Legacies,  v.  2,  p.  460.     If, 
on  the  other  hand,  I  am  to  consider  and 
treat  the  will  and  codicil  as  directory,  what 
are  the  limitations  which  I  am  to  declare  ? 
1  may  undoubtedly  say,  that  no  tenant  takes 
more  than  a  life  interest  in  the  chattel,  and 
to.  that  extent  I  may  say,  almost  without  a 
doubt,  I  should  be  doing  what  the  testator 
intended,  so  far  as  guarding  the  chattels  for 
that  time  from  alienation.     But  can  I  say 
that  by  doing  so  I  am  executing  the  in- 
tention declared  either  in  the  will  or  the 
codicil  ?    Should  I  be  doing  more  than  de- 
vising a  meank  by  a  way  of  my  own,  of 


giving  effect  to  what  Lord  Loughborougli 
calls  a  mere  hint  of  the  testator,  not  de- 
fining what  he  really  meant?  In  all  the 
cases  referred  to,  is  to  be  found  a  direct 
reference  to  limitations  of  real  estate ;  and 
Lord  Thurlow  would  not  go  a  step  farther 
than  the  direction,  though  the  effect  of  that 
was,  that  the  personal  estate  vested  abso- 
lutely in  the  tenant  in  tail,  thereby  with- 
drawing the  chattel  from  settlement.  In 
this  case,  there  is  no  direct  reference  to 
limitations  of  real  estate,  except  so  far  as 
making  the  chattels  heir-looms  imports 
that  reference.  This  is  said  to  have  that 
effect.  The  difficulty  in  the  case  arises 
from  this,  that  it  is  uncertain  to  what  the 
heir- looms  are  annexed;  whether  it  was 
the  testator's  intention  that  they  should  be 
annexed  to  the  dignity,  or  to  the  inalienable 
estates,  or  to  the  devised  estates  only. 
Upon  the  hypothesis  now  made,  f.  e.  that 
the  gift  is  directory,  I  cannot  consider  this 
case  as  being  a  case  against  Earl  John. 
The  ground,  however,  which  I  mean  to  go 
upon  in  my  judgment  is,  that  there  is  no- 
thing directory,  either  in  the  will  or  the 
second  codicil,  and  that  the  testator  hss 
himself  declared  what  interest  he  intends 
the  legatees  to  take.  No  doubt  this  dis- 
appoints the  real  intention  of  the  testator, 
who  probably  intended  the  chattels  to  re- 
main for  ever  with  the  estate,  but  he  has 
given  them  in  a  way  which  precludes  me  ' 
from  holding  them  bound  to  the  extent  to 
which  they  might  have  be«i,  if  it  had  been 
lefb  to  the  Court  to  make  such  directions 
as  the  law  allows. 


fil  12.  / 


PINDEN  0.  STEPHENS. 


L. 

April 

Costs — Interlocutory  Applications — De- 
murrer. 


The  plaintiff,  hating  filed  his  hill,  gave 
notice  of  a  motion  for  an  injunction,  which 
stood  over,  at  the  request  of  the  defendanU, 
that  they  might  file  affidavits.  Before  the 
motion  was  heard,  the  defendants  put  in  a 
demurrer,  which  W€u,  in  the  first  instance, 
overnUed,  but  was  afterwards  allowed  upon 
appeal,  and  the  plaintiff  was  ordered  to  pay 
the  costs  of  the  demurrer,  and  the  costs  of 
the  suit  :^-Held^  (reversing  the  decisioH  of 
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ike  Court  hehw)  thai  the  defendants  were 
eaiUled  to  their  eosts  oeeasioned  by  the 
motion  for  an  injunction. 

The  dedsion  of  the  Vice  Chancellor  of 
England,  in  this  case,  is  reported  in  16  Law 
J.  Rep.  (n.s.)  Chanc.  526. 

The  bill  was  filed  on  the  4th  of  August 
1846;  and  on  the  18th  of  that  month  the 
plaintiff  had  served  the  defendants  with  no- 
tice of  motion  for  an  inj  unction  •  The  motion 
came  on  for  hearing  upon  the  2l8t,  when  it 
was  ordered  to  stand  over,  at  the  request  of 
the  defendants'  counsel,  until  the  26th,  to 
allow  the  defendants  time  to  answer  the 
plaintiff's  affidavit.  On  the  22nd  of  August 
the  defendants  filed  a  demurrer  to  the  bill, 
which  came  on  to  be  heard,  before  the  Vice 
Chancellor,  upon  the  9th  of  November 
1846.  The  demurrer  was  overruled,  and 
the  defendants  were  ordered  to  pay  the 
eosts  of  it.  The  defendants  appealed  to  the 
Lord  Chancellor  from  that  decision,  and 
the  cause  was  re-heard  on  the  demurrer, 
before  his  Lordship,  on  the  9th  of  December 
1846,  when  the  order  of  the  Vice  Chancellor 
was  reversed,  and  the  demurrer  allowed ; 
and  it  was  further  ordered  that  it  should  be 
referred  to  the  taxing  Master  to  tax  the 
defendants  their  costs  occasioned  by  the 
demurrer,  and  also  their  eosts  of  this  suit, 
and  that  such  costs  should  be  paid  by  the 
plaintiff.  The  taxing  Master  allowed  the 
defendants  the  costs  of  the  motion  for  the 
injunction.  The  plaintiff  was  dissatisfied 
with  the  certificate  of  the  Master  in  this 
respect,  and  presented  a  petition,  praying 
for  liberty  to  file  exceptions  to  the  Master^s 
report,  or  that  the  Master  might  review  his 
report.  The  Vice  Chancellor  was  of  opinion 
that  the  costs  of  the  motion  ought  not  to 
have  been  allowed,  and  referred  it  back  to 
the  taxing  Master  to  review  his  report. 

The  defendants  appealed  firom  that  deci- 
sion. 

Mr,  Stuart  and  Mr,  Bazalgette  appeared 
for  the  appellants ;  and — 

Mr,  Cooper  and  Mr,  Moxon,  for  the 
plaintiiff. 

The  following  authorities  were  referred 
to: — 

Second  rule  of  Sir  John  Leach,  stated  in 

1  Sim.  &  Stu.  357. 
Wood  V.  Dyneley,  1  Mad.  32. 
Griffith  V.  Wood,  1  Ves.  &  Bea.  307. 


Lewis  V.  Armstrong,  3  Myl.  &  K.  69. 
Order  of  6th  of  August  ISIS,  I  Swanst. 
128. 

The  Lord  Chancellor  said,  that  the 
question  was,  whether  the  costs  of  a  motion 
which  was  not  disposed  of  were  or  were 
not  costs  in  the  cause.  If  the  cause  had 
been  brought  to  a  hearing,  and  had  been 
dismissed  with  costs,  the  costs  of  the  motion 
would  have  been  included ;  and  he  saw  no 
reason  why  they  should  not  be  included 
when  the  suit  was  decided  upon  demurrer. 
He  thought  the  taxing  Master  had  acted 
properly  in  allowing  the  costs  of  the  motion ; 
and  he  must,  therefore,  reverse  the  decision 
of  the  Vice  Chancellor  of  England,  and 
dismiss  the  plaintiff's  petition,  with  costs. 


.C.     \ 
ty4.   / 


BLENKINSOFP  V,   BLENKINSOPP. 


L 
May 

Production  of  Documents  —  Privileged 
Communications-^Solicitor  and  Client, 

A  biU  was  filed  against  trustees  and  a 
cestui  que  trust  to  set  aside  a  conveyance. 
The  trustees  admitted  the  possession  of  cer-- 
tain  letters,  ^c,  but  insisted  that  they  were 
privileged  communications  between  them  and 
their  cestui  que  trust,  for  whom  they,  or  one 
of  them,  acted  as  solicitor.  The  cestui  que 
trust,  by  his  answer,  denied  that  the  other 
defendants  were  his  solicitors;  but  stated, 
in  his  answer  to  the  amended  bill,  that  the 
letters,  ^c,  had  come  to  their  possession  as 
his  solicitors,  or  related  to  matters  in  which 
he  had  consulted  them  respecting  proceed^ 
ings  in  the  ecclesiastical  court,  to  enable 
him  to  instruct  his  proctors  :'^Held,  that 
the  answer  of  the  cestui  que  trust  might  be 
read  by  the  plaintiff,  as  against  the  other 
defendants,  the  trustees,  upon  a  motion  for 
the  trustees  to  produce  the  letters,  ^c, ;  and 
an  order  was  made  for  their  production; 
reversing  the  decision  of  the  Court  below. 

This  suit  was  instituted  for  the  purpose 
of  setting  aside  a  conveyance  which  had 
been  executed  by  the  first-named  defendant, 
Mr.  Blenkinsopp,  and  by  which  all  his  real 
and  personal  estate  had  become  vested  in 
two  other  defendants,  Trotter  and  Fenwicke, 
as  trustees.    The  trustees  had  put  in  a  joint 
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answer,  admitting  that  they  had  certain 
documents  and  papers  in  their  possession. 
A  motion  was  made  for  their  production ; 
when  they  filed  an  affidavit,  stating  that 
those  documents  and  papers  had  come  into 
their  possession  in  the  character  of  solicitors 
of  Blenkinsopp,  and  were  therefore  privi* 
leged.  Blenkinsopp  hy  his  answer  had 
stated,  that  Trotter  and  Fenwicke  were  not 
his  solicitors;  and  when  the  motion  was 
heard,  it  was  insisted  that  the  answer  of 
Blenkinsopp,  the  cestui  que  trust,  repudiated 
the  privilege  claimed  for  him  by  his  trustees. 
The  Master  of  the  Rolls  however  held,  that 
the  answer  of  one  defendant  could  not,  even 
under  these  circumstances,  be  used  against 
another  defendant,  and  he  refused  the 
motion.  See  16  Law  J,  Rep.  (n.s.)  Chanc. 
88. 

The  bill  was  afterwards  amended ;  and 
another  motion  for  the  same  purpose  was 
made  before  the  Master  of  the  Rolls,  in 
March  1848,  when  his  Lordship  refused 
the  motion,  and  ordered  the  trustees*  costs 
of  the  motion  to  be  paid  by  the  plaintiff. 

A  motion  was  then  made  for  the  same 
purpose  before  the  Lord  Chancellor,  by 
way  of  appeal.  It  came  on  to  be  heard  on 
the  25th  of  March  1848,  when  his  Lordship 
directed  it  to  stand  over  for  three  weeks, 
to  enable  Blenkinsopp  to  put  in  an  answer 
to  the  amended  bill. 

Blenkinsopp,  in  his  answer  to  that  amended 
bill,  stated  that  since  the  bill  had  been 
amended  he  had  applied  to  Trotter  for 
information  as  to  what  papers  had  come 
into  his  possession  as  his  (Blenkinsopp's) 
solicitor,  and  he  had  been  informed  and 
believed  that  Trotter  had  in  his  possession, 
No.  1.  bundle  of  letters  to  Trotter  relative 
to  trust  during  the  years  1843  and  1844  ; 
No.  2.  ditto  1845  and  1846;  No.  3.  bun- 
dle of  letters  relative  to  suit  in  the  eccle- 
siastical court  ;  two  cases  and  opinions 
of  Mr.  Tinney  thereon ;  documents  and 
papers  relating  to  the  suit  in  the  ecclesias- 
tical court.  That  they  all  came  to  the 
possession  of  Trotter  as  his  (Blenkinsopp's) 
solicitor.  That  although  Trotter  had  not 
always  acted  and  did  not  now  act  as  his 
solicitor,  and  although  the  proceedings  in 
the  ecclesiastical  court  and  before  the  Privy 
Council  were  conducted  by  Blenkinsopp's 
proctors,  without  the  intervention  of  Trotter, 
still  while  such  proceedings  were  pending. 


Blenkinsopp  wrote  several  letters,  being 
the  letters  thereinbefore  mentioned,  to 
Trotter,  for  information  necessary  to  assist 
him  in  instructing  his  proctors  in  the  said 
proceedings. 

The  motion  was  then  brought  on  sgain 
on  the  4th  of  May  1848. 

Mr,  Glasse  appeared  for  the  plaintiff. 

Mr,  Dickinson  for  Blenkinsopp ;  and — 

Mr,  Purvis  for  the  trustees. 

The  Lord  Chancellor. — If  a  defendant 
puts  in  two  statements  on  oath,  one  incon- 
sistent with  the  other,  it  is  not  very  hard 
upon  him  if  the  plaintiff  selects  that  which 
is  most  for  his  own  advantage,  and  leaves  the 
defendant  to  struggle  as  well  as  he  can  with 
his  own  conscience  as  to  the  contradictory 
statement  on  oath.  I  recollect  a  ease  before 
Lord  Eldon,  in  which  there  was  some  con- 
tradiction in  statements  on  oath.  In  that 
case  he  strongly  advised  a  defendant  not 
to  resist  the  production  of  documents.  I 
do  not  wish  here  to  give  that  advice  ;  hut 
I  order  them  to  produce  the  documents. 
It  is  clear  that  when  by  the  answer  Blen- 
kinsopp says  that  he  did  not  employ  Trotter 
as  his  attorney,  except  in  particular  matters 
not  connected  with  this,  it  is  a  mere  device 
for  the  purpose  of  preventing  the  plaintiff 
from  having  the  discovery,  which  by  the 
answer  he  is  entitled  to. 

If  I  had  been  sitting  at  the  Rolls  in  the 
first  instance,  I  should  have  done  at  the 
Rolls  what  I  have  thought  it  right  to  do 
here,  that  is,  postpone  the  question  of  the 
production  by  the  trustees  until  I  knew 
what  the  principal  had  to  say,  and  then  the 
motion  would  stand  over,  and  when  it  came 
on,  upon  the  further  answer  of  Blenkinsopp, 
I  should  have  made  the  order  for  production 
that  I  now  make.  The  documents  ought 
to  be  produced  to  the  plaintiff*,  and  there- 
fore I  must  discharge  the  Master  of  the 
Rolls'  order,  following  of  course  the  fi>rm 
I  have  already  established.  There  will  be 
no  order  for  the  payment  of  the  costs  of  the 
trustees.  Whether  they  may  or  may  not 
be  entitled  to  the  costs  of  the  suit  is  another 
question.  They  may  get  their  costs  ulti- 
mately. All  I  do  is  to  discharge  the  order 
directing  the  plaintiff  to  pay  Uie  costs  of 
that  particular  motion. 
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K.  Bruce,  V.CI 

Aoril  19  I   ^""^^  ^'  MELVILLE. 

Marriage  Settlement — Covenant  to  settle 
after-acquired  Property  of  the  Wife, 

A  marriage  settlement  contained  a  cove* 
nant  by  the  intended  husband  and  wife^  that 
all  the  personal  estate  to  which  the  intended 
wife  shouldy  at  any  time,  during  the  cover^ 
ture,  became  entitled,  should  be  caUed  in, 
and  converted  into  money,  and  invested  in  the 
names  of  the  trustees  on  the  trusts  therein 
mentioned.  At  the  date  of  the  settlement 
the  father  of  the  intended  wife  had  in  his 
hands  a  sum  of  money  belonging  to  her. 
After  the  death  of  the  father  this  circum- 
stance became  for  the  first  time  known  to  the 
husband: — Held,  that  this  sum  of  money 
was  not  bound  by  the  trusts  of  the  settle- 
ment. 

The  bill  in  this  salt  stated  the  following 
case : — By  the  settlement  made  on  the  mar- 
riage of  the  Rev.  W.  B.  Otter  with  Elizabeth 
Melville,  dated  the  12th  of  May  1837,  it 
was  recited  that  it  was  agreed,  ''that  all 
such  personal  estate  as  Elizabeth  Melville 
might  at  any  time  during  her  coverture  with 
W.  B.  Otter  become  entitled  to  should  be 
settled  on  the  trusts  thereinafter  mentioned." 
The  settlement  contained  a  covenant  on  the 
part  of  W.  B.  Otter  and  E.  Melville  in  the 
following  words : — "  That  all  and  singular 
the  personal  estate  to  which  the  said  Eliza- 
beth Melville  shall  at  any  time  or  times 
during  her  eoverture,  become  entitled,  shall 
be  called  in  and  converted  into  sterling 
money  of  Great  Britain,  and  invested  in  the 
names  of  the  trustee  or  trustees  for  the  time 
being."  The  trusts  of  these  funds  were 
then  declared  to  be  for  the  separate  use  of 
the  intended  wife,  for  her  life,  with  remain- 
der to  the  husband  for  life,  with  remainder 
to  the  children,  and  in  default  of  children 
for  the  appointees  and  next-of-kin  of  the 
wife.  The  settlement  also  contained  a 
covenant  on  the  part  of  Robert  Melville, 
the  father  of  Elizabeth  Melville,  that  he 
in  his  lifetime,  or  that  his  executors  on  his 
death,  would  pay  100,000  florins,  Dutch 
currency,  to  the  trustees,  to  be  converted, 
and  invested  by  them  on  like  trusts  to  those 
declared  of  the  property  which  was  the 
subject  of  the  covenant 

New  Sbribs,  XVII.^Chanc. 


At  the  date  of  the  settlement  Elizabeth 
Melville  was  entitled  to  a  considerable 
sum  of  money,  which  was  in  the  hands 
of  her  father,  consisting  of  a  legacy  which 
had  been  many  years  previously  left  to 
her  by  a  distant  relation,  and  of  numer- 
ous small  pecuniary  gifts  which  had  been, 
from  time  to  time,  from  her  infancy, 
made  to  her  or  for  her  benefit,  con- 
stituting what  in  Dutch  families  and  lan- 
guage is  known  as  a  child's  "  spaarpot" 
(literally  a  saving  pot).  This  sum  Mr. 
Melville  had  received,  and  either  invested 
for  her,  or  kept  in  his  own  hands,  chai^ng 
himself  with  interest-  thereon,  so  as  to 
improve  and  accumulate  the  sum  for  her 
benefit.  No  mention  was  made  of  this  sum 
at  the  time  of  the  marriage,  and  it  was 
unknown  to  Mr.  Otter  and  the  trustees, 
and  continued  to  be  so  unknown  until  after 
the  death  of  Mr.  Melville. 

Mr.  Melville  died  in  1840,  and  Mrs. 
Otter  became  entitled  to  a  share  of  his 
residuary  personal  estate.  Soon  after  his 
death  Mr.  Melville's  executors  transmitted 
to  the  trustees  of  the  settlement  13,248/. 
ITs,  9d,,  which  was  invested  by  them 
in  the  funds.  With  this  sum  was  sent  the 
following  statement : — 

£.    f.   d. 

Value  of  100,000  guilders  due  under 

Mr.  MeWille*8  coyenant  in    the 

marriage  settlement .••••• 8,333    6    8 

Mrs.  Otter*a  ahare  in  Mr.  MelFiUe'e 

residuary  personal  estate •  •    2,98 1     2  11 

Legaoy  for  Mrs.  Otter's  account  ••  728  5  0 
Mrs.  6tter*8  priFate  fortune  1 ,21 1    3    2 

iei3,248  17    9 

After  this  money  had  been  invested  Mr. 
Otter's  attention  was  called  to  the  words 
**  Mrs.Otter's private  fortune,"  and  he  caused 
inquiries  to  be  made,  the  result  of  which  led 
to  the  discovery  that  the  sum  of  1,21 1/.  Ss, 
2d,  was  made  up  of  money  to  which  his  wife 
was  entitled  at  the  time  of  her  marriage. 

It  appeared  that  at  the  death  of  Mr.  Mel- 
ville his  books  shewed  a  debtor  and  credi- 
tor's account  with  Mrs.  Otter,  in  which  a 
balance  was  stated  to  be  due  from  him  of 
7,000  florins  and  upwards ;  and  among  his 
securities  was  a  parcel  of  securities  ticketed 
with  the  name  of  "  Elizabeth,"  which  ac- 
count and  securities  agreed  with  a  writing 
prepared  by  him  a  year  before  his  death, 

2Y 
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in  which  he  stated  himself  as  holding  the 
amount  represented  hy  the  balance  and 
securities  as  the  private  fortune  of  his 
daughter. 

The  bill,  which  was  filed  by  Mr.  Otter 
against  his  wife,  children,  and  the  trustees, 
prayed  for  a  declaration  that  the  personal 
estate  to  which  Mrs.  Otter  was  entitled  in 
possession  at  the  time  of  the  marriage  was 
not  subject  to  the  covenant,  or  bound  by 
the  trusts  of  the  settlement,  and  that  it 
might  be  referred  to  the  Master  to  ascertain 
how  much  of  the  monies  so  received  by  the 
trustees  represented  such  personal  estate, 
and  for  payment  to  the  plaintiff. 

To  this  bill  a  demurrer  was  put  in  by  the 
defendants. 

Mr.  W.  M,  James^  for  the  plaintiff. 

Mr,  Wigram  and  Mr»  Prior,  for  the  de- 
fendants. 

The  following  cases  were  cited : — 

Graffiey  v.  Hutnpage,  1  Beav.  46 ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  98. 
James  v.  Durant,  2  Beav.  177  ;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  85. 
Blythe  v.  Granville,  13  Sim.  190 ;  s.  c. 

12  Law  J.  Rep.  (n.s.)  Chanc.  82. 
Hoare  v.  Hornby,  2  You.  &  Coll.  C.C. 

121 ;   s.  c.  12  Law  J.  Rep.   (n.s.) 

Chanc.  151. 

Knight  Bruce,  V.C. — Upon  the  state- 
ment of  this  case  I  think  that  the  trustees  of 
the  settlement  did  not  become  entitled  to  the 
funds  in  question  for  the  wife's  benefit.  I 
think  that  the  words  of  this  deed  are  dis- 
tinguishable firom  the  words  in  the  cases 
cited,  and  I  am  of  opinion  that  the  meaning 
of  the  deed  of  settlement  is,  that  the  only 
property  to  be  bound  by  it  is  the  property 
demandable  thereafter.  The  demurrer  must, 
therefore,  be  overruled. 


s,  V.C.\ 
4.        J 


PARRATT  V.  PARRATT. 


K.  Bruce, 
May 

Solicitor — Injunction — Restraining  Soli^ 
eitorfrom  acting  in  a  Suit, 

An  executor  and  trustee  for  many  years 
employed  a  solicitor  in  the  matter  of  the  will 


and  made  many  confidential  commumeations 
to  him  relating  thereto,  and  never  discharged 
him  from  being  his  solicitor.  A  bill  was  filed 
by  the  persons  interested  in  the  trust  estate 
against  the  executor,  charging  him  with  mis- 
management  and  divers  breaches  of  trust : 
and  his  former  solicitor  acted  as  solicitor  for 
the  plaintiffs  in  this  suit,  and,  as  the  execu' 
tor  stated,  from  spite  to  him,  A  motion  hy 
the  executor  to  restrain  his  former  solicitor 
from  acting  as  solicitor  for  the  plaintiffs  in 
the  suit  was  refused. 

This  was  a  motion  by  the  defendant  to 
restrain  a  solicitor  from  acting  on  behalf  of 
the  plaintiffs  in  this  suit 

The  case  stated  by  the  defendant,  Mr. 
Parratt,  in  his  afiidavits,  was  as  follows : — 
Mr.  Parratt  was  the  executor  and  trustee 
of  his  father's  will,  under  which  the  plaintiffs 
were  interested.  From  1841  to  1847  Mr. 
Parratt  employed  Mr.  Lees  as  his  solicitor 
in  the  matter  of  the  testator's  affairs,  com- 
municated to  him  all  the  drcumstances 
relating  thereto,  and  acted  under  his  advice. 
In  March  1847  Mr.  Lees  delivered  his  bill  to 
Mr.  Parratt,  who,  being  dissatisfied  with  it, 
had  it  taxed  ;  the  result  of  which  was  that 
one-sixth  was  taxed  off,  and  Mr.  Lees  had 
to  pay  the  costs  of  the  taxation.  Soon  after 
the  taxation  the  suit  was  commenced  by  the 
plaintiffs  against  Mr.  Parratt,  in  which  Mr. 
Lees  acted  as  their  solicitor.  Among  the 
charges  in  the  bill  filed  against  the  defen- 
dant were  charges  '*  that  if  any  valuation  of 
the  testator's  stock  in  trade  had  been  made, 
such  valuation  was  fraudulent  and  colour- 
able, and  not  conducted  or  effected  accord- 
ing to  the  instructions,  or  in  compliance 
with  the  conditions,  in  the  testator's  will ; 
and  that  Mr.  Parratt  had  for  many  years 
past  greatly  neglected  and  mismanaged  the 
business  referred  to  in  the  said  bill  (which 
had  been  formerly  carried  on  by  the  testator), 
and  that  by  reason  of  such  neglect  and  mis- 
management the  said  business  had  greatly 
fallen  off  in  its  annual  profits,  and  tke  pro- 
perty and  effects  embarked  and  employed 
therein  had  greatly  diminished  in  value, 
and  that  a  considerable  loss  had  been  there- 
by occasioned  to  the  trust  property  and  the 
residuary  estate  of  the  testator."  There 
was  another  charge,  that  Mr.  Parratt  had 
taken  out  of  the  trade  or  business,  which 
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was  carried  on  according  to  the  trusts  of 
the  said  will,  the  sum  of  2002. ,  and  thereby 
crippled  the  business  and  caused  loss  to  it. 
The  bill  prayed  that  Mr.  Parratt  might  be 
decreed  to  make  these  losses  good.  Mr. 
Parratt  had,  in  fact,  taken  2002.  out  of  the 
business,  but  he  had  done  so  under  the 
advice  of  Mr.  Lees.  Mr.  Lees,  while  acting 
as  the  solicitor  for  Mr.  Parratt,  acquired 
information  which  was  used  on  behalf  of 
the  plaintiffs  in  framing  the  charges  con- 
tained in  the  bill,  and  he  was  in  possession 
of  information  which  might  be  used  greatly 
to  the  prejudice  of  Mr.  Parratt.  Mr.  Par- 
ratt never  discharged  Mr.  Lees  from  being 
his  solicitor,  and  that  relation  was  destroyed 
by  Mr.  Lees  himself.  Mr.  Lees  had,  as 
Mr.  Parratt  believed,  acted  from  spite  to^ 
wards  him  in  consequence  of  the  proceed- 
ings taken  in  the  matter  of  the  bill  of  costs. 
During  a  short  part  of  the  time  between 
1841  and  1847  Mr.  Cooper  had  been  in 
partnership  with  Mr.  Lees. 

The  motion  now  made  was  that  the  plain- 
tiffs might  be  restrained  from  employing 
Mr.  Lees  as  their  solicitor  in  this  suit,  or 
in  any  suit  or  suits  in  equity  commenced 
or  to  be  commenced  by  the  plaintiffs  against 
the  defendant,  as  one  of  the  executors  of 
Mr.  Parratt  deceased,  in  respect  of  any 
circumstances,  dealings,  or  transactions, 
relating  to  the  estate  of  the  testator  Mr. 
Parratt,  or  to  any  part  thereof,  or  to  the 
management  of  such  estate  by  the  defen- 
dant ;  and  that  Mr.  Lees  might  be  re- 
strained from  acting  in  the  said  suit,  or  any 
such  suit  or  suits,  and  from  communicating 
to  the  plaintiffs,  their  counsel,  solicitors,  or 
agents,  any  information  relating  to  the 
matters  in  dispute  in  the  said  suit  or  suits 
which  came  to  his  knowledge  as  the  soli- 
citor of  the  defendant,  either  as  prac- 
tising alone,  or  in  partnership  with  Mr. 
Cooper. 

Mr,  Russell  and  Mr,  Nalder,  for  the 
motion,  cited-* 

Cholmondeley  v.  Clinton,  19  Ves.  261. 
Davies  v.  Clough,  8  Sim.  262 ;  s.  c.  6 
Law  J.  Rep.  (n.s.)  Chanc.  113. 

Mr,  Kenyan  Parker  and  Mr.  M,  A,  Shee, 
for  the  plaintiffs  and  Mr.  Lees,  were  not 
called  upon. 


Knight  Bruce,  V.C.  said,  that  he  thought 
that  the  defendant  did  not  come  within 
the  principle  of  Cholmondeley  v.  Clinton  and 
Davies  v.  Clough — neither  of  which  cases  he 
had  the  slightest  idea  of  calling  in  question. 
He  thought  that  an  executor  was  not,  in  a 
case  like  the  present,  entitled  to  the  order 
asked  for,  and  he  must  therefore  refuse  the 
application. 

Mr.  K.  Parker  and  Mr.  M.  A,  Shee 
then  contended  that  the  motion  ought  to  be 
refused  with  costs  ;  but 

Knight  Bruce,  V.C.  refused  to  give 
them  their  costs. 

Motion  refusedy  without  costs. 


UCEjV.C) 

ril  28 ;       > 
ir  2,  8.      3 


SKINNER  V.  H'DOUALL. 


K.Bruce,  V.C 
April 
May 

Specific  Performance — Contract  proved 
by  Letters — Statute  of  Frauds — Pleading. 

The  biU  alleged  that  the  defendant  had 
entered  into  an  agreement  for  the  purchase 
of  a  house  on  certain  terms ;  and  that  the 
agreement  was  made  out  by  the  letters  after 
mentioned,  and  that  such  letters  were  a  suf^ 
fident  memorandum  of  agreement,  signed  by 
the  defendant.  The  defendant,  by  his  an^ 
swer,  denied  that  the  agreement  in  the  bill 
mentioned,  or  any  agreement,  had  been  made 
out  by  the  said  letters ;  and  that  the  letters 
did  not  amount  to  an  agreement;  and  tn- 
sisted  that  no  binding  agreement  had  been 
entered  into  by  him : — Held,  tJiat  the  defen- 
dant had  not  by  his  answer  claimed  the 
benefit  of  the  Statute  of  Frauds,  and  was 
not  entitled  to  avail  himself  of  it. 

By  one  of  the  letters  stated  to  constitute 
the  agreement,  the  plaintiff^s  agent  offered 
the  defendant  the  house  at  a  certain  sum^ 
but  suggested  that  the  defendant  had  better 
offer  to  give  a  larger  premium,  and  take  the 
fixtures  at  a  valuation.  The  defendant 
wrote  in  reply,  thai  he  had  no  objection  to 
give  50/.  more  of  premium.  The  plaintiff's 
agent  then  wrote  a  letter  to  the  defendant, 
stating  that  he  had  received  the  defendant's 
letter  offering  501.  more  of  premium — making 
SOOl.  premium^  and  accepting  the  defendant's 
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offer.  The  defendant's  solicitor  subsequently 
recognized  the  defendant's  agreement  as  eon^ 
tained  in  his  letter : — Held,  that  the  plain-' 
tiff  had  proved  an  agreement  on  the  part  of 
the  defendant  to  give  300/.  premium. 

The  bill  in  this  case  stated,  that  by  an  in- 
denture dated  the  26tb  of  September,  1839, 
a  house,  No.  8,  Stratton  Street,  Piccadilly, 
had  been  demised  to  the  plaintiff,  the  Hon. 
Mrs.  Skinner,  for  the  term  of  twenty-one 
years,  at  the  rent  of  210/. ;  and  that  in 
February  1847,  she  employed  Mr.  Reilly 
as  her  agent,  to  dispose  of  this  house,  and 
that  the  defendant  Colonel  M*Douall  soon 
after  entered  into  a  treaty  with  Mr.  Reilly 
respecting  it. 

The  bill  then  stated,  that  at  this  time  the 
house  was  let  to  Mr.  Campbell,  for  eleven 
weeks,  ending  the  6th  of  May,  at  the  rent  of 
16U.  4«.,  and  that  Mr.  Reilly,  on  the  18th 
of  February,  addressed  the  following  letter 
to  Mrs.  Skinner : — 

"  Madam,— I  beg  respectfully  to  inform 
you  that  Colonel  M'Douall,  whom  I  sent  to 
see  your  house,  8,  Stratton  Street,  has  been 
to  me  this  afternoon,  and  offered  to  take 
the  lease  at  210/.  per  annum ;  to  pay  a 
premium  of  250/.,  and  take  the  fixtures  at  a 
valuation ;  he  would  also  not  object  to  pur- 
chase the  ftimiture  at  a  fixed  price.  This 
offer  is  contingent  upon  your  being  able  to 
cancel  the  agreement  with  Mr.  Campbell, 
as  Colonel  M'Douall  requires  early  posses- 
sion.** 

The  bill  then  contained  the  following 
allegations  :— 

**  That  the  defendant  entered  into  an 
agreement  with  the  plaintiff  for  the  pur- 
chase of  the  said  house  for  the  residue  of 
the  term,  firom  the  18th  of  February  1847, 
and  the  purchase  of  the  tenant's  fixtures 
and  furniture  in  the  house  on  the  1 8th  of 
February,  and  that  the  defendant  agreed  to 
pay  300/.  as  the  price  or  premium  for  the 
assignment  of  the  lease,  and  to  pay  such 
price  for  the  fixtures  and  furniture  as  should 
be  agreed  upon  at  a  fair  valuation.  That 
no  formal  note  of  such  agreement  was  made, 
but  that  the  said  agreement  is  fully  made 
out  by  the  letters  hereinafter  stated,  and 
written,  and  signed  by  the  defendant,  and 
such  letters  are  a  sufficient  note  or  memo- 
randum of  agreement  signed  by  the  defen- 


dant or  his  authorized  agent,  under  the 
circumstances  hereinafter  stated." 

The  letters  and  circumstances  relating  to 
the  plaintiff's  claim  were  as  follows :-~ 

Letter  from  Mr.  Reilly  to  Col.  M'Douall, 
dated  February  22  :— 

"Sir, — I  have  seen  Mrs.  Skinner,  who 
states  that  she  will  take  1,000/.  for  the 
lease  of  fourteen  years,  from  Michaelmas 
last,  of  the  house  No.  8,  Stratton  Street,  at 
210/.  per  annum  rent,  including  the  furni- 
ture and  fixtures,  and  giving  the  profit-rent 
to  be  made  by  the  present  tenant,  Mr. 
Campbell,  who  pays  160/.  for  eleven  weeks; 
ending  6th  of  May  next.  This  would  re- 
duce the  sum  to  about  900/.  for  the  whole. 
I  am  inclined  to  think  that  Mrs.  Skinner 
takes  an  exaggerated  view  of  the  value  of 
her  furniture  and  fixtures;  and  if  yon 
would  offer  a  somewhat  larger  premium  for 
the  lease,  and  purchase  the  fixtures  at  a 
valuation,  I  think  something  like  an  agree- 
ment may  be  come  to.*' 

Letter  from  Col.  M'Douall  to  Mr.  Reilly, 
dated  February  24. 

"  Sir, — I  have  no  objection  to  give  50/. 
more  of  premium  for  the  lease  of  No.  8, 
Stratton  Street,  and  take  the  fixtures  and 
furniture  at  a  valuation ;  provided  I  get  the 
profit  rent  of  the  present  tenant.'* 

Letter  from  Mr.  Reilly,  dated  February 
26:— 

"  Sir,-~I  beg  to  acknowledge  the  receipt 
of  your  letter  of  the  24th  instant,  offering 
to  give  an  additional  50/.  premium  for  the 
lease  of  the  house,  No.  8,  Stratton  Street, 
(making  300/.  premium),  and  to  take  the 
fixtures  and  furniture  at  a  valuation,  on 
condition  that  you  had  the  profit-rent  to  be 
made  by  letting  the  house  to  Mr.  Campbell 
from  the  18th  of  February  to  the  6th  of 
May.  These  terms  I  have  submitted  to 
Mrs.  Skinner,  and  I  am  authorised  to  say 
they  are  accepted,  and  that  her  solicitor 
will  draw  up  a  proper  agreement  in  accord- 
ance for  signature,  which  I  will  forward  to 
you,  and  make  arrangements  for  valuing 
the  furniture  and  fixtures  with  as  little 
delay  as  possible." 

On  the  1st  of  Maroh,  the  defendant  in- 
structed Mr.  Bury  to  be  his  solicitor  in  the 
matter  of  his  contemplated  purchase  of  the 
house.  A  formal  agreement  was  made  out 
by  Mr.  Robins,  Mrs.  Skinner*s  solicitor, 
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and  sent  to  the  defendant,  and  by  him  for- 
warded to  Mr.  Bury.  This  agreement 
however,  was  never  executed. 

Letter  from  Mr.  Bury  to  Mr.  Robins, 
dated  March  20  :— 

"  Sir, — I  have  seen  Col.  M'Douall  upon 
the  subject,  and  I  am  directed  to  inform 
you  that  he  has  definitely  made  up  his  mind 
to  these  terms  as  stated  in  his  letter  to  Mr. 
Reilly,  and  which  he  will  not  consent  to 
forego ;  namely,  that  the  purchase-money 
be  paid  without  interest  on  the  6th  day  of 
May  next,  on  receiving  possession  of  the 
house  and  furniture,  and  that  he  do  at  the 
same  time  receive  the  whole  161/.  4s,  rent 
from  the  tenant  Mr.  Campbell,  who  has  the 
use  of  the  furniture  up  to  that  period." 

Mr.  Campbell  gave  up  possession  on  the 
6th  of  May.  Mr.  Robins  sent  to  Mr.  Bury, 
on  the  8th  of  May,  an  abstract  of  title,  and 
on  the  11th,  an  inventory  of  the  furniture. 
After  this  some  negotiation  took  place  be* 
tween  the  solicitors,  which  ended  on  the 
7th  of  June,  by  the  defendant's  solicitor 
informing  the  plaintiff's  solicitor  that  the 
defendant  would  have  nothing  further  to 
do  with  the  house. 

The  plaintiff  thereupon  filed  the  bill  in 
this  suit,  praying  for  a  specific  performance 
of  the  agreement  above  stated,  and  that  it 
might  be  declared  that  the  defendant  was 
precluded  from  calling  upon  the  plaintiff  to 
produce  the  lessor's  title. 

The  defendant  by  his  answer,  made  the 
following  statements  with  reference  to  the 
allegations  in  the  bill  as  to  the  agreement. 

"  Saith  no  formal  note  of  such  agreement 
as  in  the  said  bill  of  complaint  is  alleged  to 
have  been  come  to,  or  any  other  agreement 
was  made ;  and  he  submits  to  the  judgment 
of  this  honourable  Court  that  it  is  not  the 
fact  that  any  such  agreement  as  in  the  said 
bill  of  complaint  in  that  behalf  mentioned, 
or  any  other  agreement,  is  fully  proved  or 
made  out  by  the  letters  therein  stated  and 
set  forth  and  therein  alleged  to  have  been 
written  and  signed  by  this  defendant  and 
by  his  agents  thereunto  authorized  by  him ; 
and  he  submits  that  such  letters  do  not 
amount  to,  and  are  not,  a  sufficient  note  or 
memorandum  of  the  said  alleged  agreement 
signed  by  this  defendant  and  his  authoriEed 
agents,  in  fact,  under  the  circumstances  in 
the  said  bill   of  complaint  in  that  behalf 


mentioned,  or  any  or  either  of  them  or  how 
otherwise." 

"  Saith  he  does  allege,  and  it  is  the  fact 
that  the  said  alleged  agreement  was  never 
entered  into  by  him,  and  that  he  ought  not  to 
be  compelled  to  perform  the  same  ;  and  he 
submits  that  the  same  is  too  indefinite  to  be 
performed  by  this  Court,,  And  he  submits 
that  he  ought  not  to  perform  the  said 
alleged  agreement,  and  he  makes  out  the 
contrary  in  manner  herein  appearing." 

*'  Submits  that  no  binding  agreement  for 
the  purchase  of  the  said  house,  fixtures  and 
furniture  has  ever  been  entered  into  by 
him,  or  on  his  behalf;  and  that  if  this  honour- 
able Court  shall  be  of  opinion  that  he  is 
bound  to  complete  such  purchase,  then  that 
the  said  plaintiff  is  bound  to  make  out  and 
establish  a  good  and  suflScient  title  thereto, 
including  the  title  of  the  lessor." 

The  defendant  also  denied  that  Mr.  Reilly 
was  his  agent  in  the  matter,  and  disputed 
the  claims  of  the  plaintiff  as  to  the  lessor's 
title;  but  he  did  not  in  terms  claim  the 
benefit  of  the  Statute  of  Frauds,  and  did 
not  set  up  any  defence  on  the  ground  of 
delay. 

Some  admissions,  entered  into  by  the 
plaintiff,  contained  an  admission  that  the 
plaintiff  had,  in  the  months  of  August 
and  September  1847,  advertised  the  house 
to  be  sold  in  the  Times  newspaper,  and 
that  bills  announcing  that  the  house  was  to 
be  let  or  sold  had  been  placed  in  the  win- 
dows. These  facts,  however,  were  not,  in 
any  way,  noticed  in  the  pleadings. 

At  the  hearing  it  was  admitted  by  the 
defendant  that  what  the  defendant  meant 
and  described  by  "  profit-rent  of  the  pre- 
sent tenant"  in  the  letter  of  the  24th  of 
February,  was  accurately  described  in  the 
letter  of  the  26th  of  February  by  the  words 
"  profit  rent  by  letting  the  house  to  Mr. 
Campbell  from  the  18th  of  February  to  the 
6th  of  May." 

Mr,  Russell  and  Mr,  Batten^  for  the 
plaintiff. 

Mr,  Glasse,  for  the  defendant.^The 
only  writing  on  the  part  of  the  defendant 
is  his  letter  of  the  24th  of  February.  In 
that  letter,  the  defendant  states  that  he  has 
no  objection  to  give  "50/.  more  premium." 
Now,  it  does  not  appear  upon  the  evidence 
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admissible  against  the  defendant,  what  was 
meant  by  "50/.  more  of  premium."  As 
this  is  a  case  of  an  attempt  to  make  out  an 
agreement  by  letters,  the  plaintiff  is  not  at 
liberty  to  adduce  any  extrinsic  evidence— 
Biree  t.  Bleichley  (1).  There  is,  in  fact, 
no  agreement  in  writing  signed  by  the  de- 
fendant, within  the  meaning  of  the  Statute 
of  Frauds.  The  Statute  of  Frauds  then  ap- 
plies to  this  case.  The  Statute  of  Frauds  has 
not  been  set  out  specifically  in  the  answer. 
The  passages,  however,  in  the  answer,  in 
which  the  defendant  has  denied  the  agree- 
ment, amount  to  a  proper  claim  on  the  part 
of  the  defendant  of  the  benefit  of  the  sta- 
tute. It  is  not  necessary  at  law  that  the 
defendant  should  plead  the  Statute  of  Frauds 
in  order  to  have  the  benefit  of  it.  Such  a 
defence  need  not  be  specially  pleaded,  but 
may  be  given  in  evidence  under  the  general 
issue,  on  the  ground  that  it  is  a  denial  of 
the  existence  of  any  contract — BuUemere  v. 
Hayes  (2),  Eastwood  v.  Kenyon  (3),  and 
Leaf  v.  Tuton  (4).  It  is  not  necessary  in 
equity  that  the  Statute  of  Frauds  should 
be  particularly  set  forth  in  the  answer^ 
Mitf.  Plead.  258,  259,  4th  edit..  Spurrier 
V.  Fitzgerald  (5),  Foster  v.  Hodgson  (6), 
Hoare  v.  Peck  (7),  Bampton  v.  Birchall  (8), 
and  Adams  v.  Barry  (9). 

Mr,  Russell,  in  reply,  cited  Cooth  v. 
Jackson  (10). 

Knight  Bruce,  V.C,  in  the  course  of 
the  argument,  said  that  it  had  been  admitted 
by  the  parties,  that  what  the  defendant 
meant  and  described  by  the  words  '*  profit- 
rent  of  the  present  tenant"  was  accurately 
described,  in  the  letter  of  the  26th  of 
February,  by  the  words  "  profit-rent  to  be 
made  by  letting  the  house  to  Mr.  Campbell, 


(1)  6Madd.  17. 

(2 )  6  Mee.  &  Wels.  456 ;  s.  c.  9  Law  J.  Rep.  (n.8.) 
Exch.  44. 

(S)  1 1  Ad.  &  EL  438 ;  s.  e.  9  Law  J.  Rep.  (n.s.) 
Q.B.  409. 

(4)  10  Mee.  &  Wda.  393  ;  a.  c.  12  Law  J.  Rep. 
(ma)  Exch.  69. 

(5)  6  Yes.  548. 

(6)  19  Ibid.  180. 

(7)  6  Sim.  51. 

(8)  5  Beay.  67. 

(9)  2  CoU.  285,  290. 

(10)  6  Vea.  12. 


from  the  18th  of  February  to  the  6th  of 
May,"  but  that  that  admission  might  not 
entitle  the  plaintifi*  to  a  decree ;  that  the 
answer  had  not  taken  as  a  defence  any 
endeavour  to  let  or  sell,  or  any  delay  that 
might  have  taken  place  ;  and  that  the 
defendant  was  not  precluded  from  calling 
for  the  lessor's  title. 

At  the  close  of  the  argument  his  Honoar 
said,  "  The  question  is  confined  to  this — 
whether  there  is  evidence  admissible,  con- 
sistently with  the  pleadings,  to  shew  what 
is  me^nt  by  the  expression  '  501.  more  of 
premium.'  If,  upon  consideration,  I  shall 
be  of  opinion  that  there  is,  I  think  I 
must  give  the  plaintiff  a  decree  for  specific 
performance,  because,  in  that  view  of  the 
case,  there  is,  in  my  opinion,  an  agreement 
proved.  If,  on  the  contrary,  I  shsdl  think, 
on  consideration,  that  there  is  not  evidence 
admissible,  consistently  with  the  pleadings, 
to  shew  what  is  the  meaning  of  *  501,  more 
of  premium,'  I  shall  dismiss  the  bill,  but 
without  costs." 

May  8. — Knight  Bruce,  V.C. — In  this 
case  the  pleadings,  if  not  the  merits,  but  the 
pleadings  certainly,  in  my  opinion,  exclude 
any  defence  on  the  ground  of  delay,  or  of 
any  conduct  since  the  making  of  the  alleg- 
ed contract,  if  such  a  contract  was  made. 
Since,  therefore,  both  parties  admit  that  the 
subject  and  meaning  of  the  phrase  "  profit 
rent  to  be  made  by  letting  the  house  from 
the  18th  of  February  to  the  6th  of  May," 
contained  in  the  letter  of  the  26th  of  Feb- 
ruary are  certain,  and  identical  with  the 
subject  and  meaning  of  the  words  "  profit 
rent  of  the  present  tenant,"  contained  in  the 
letter  of  the  24th  of  February ;  and  as  the 
answer  and  evidence  satisfy  me  that  by  the 
phrase  **50L  more  of  premium"  contained  in 
the  letter  of  the  24th  of  February,  the  defen- 
dant meant  SOOL,  and  that  the  plaintiff 
understood  S002.  to  have  been  meant ;  and 
as  it  appears  clearly  to  me  that  the  one 
intended,  and  the  other  considered,  the  letter 
of  the  26th  as  a  simple  and  absolute  ac- 
ceptance of  the  proposal  or  offer  contained 
in  the  letter  of  the  24th,  I  think  that  the 
plaintiff,  as  I  said  at  the  conclusion  of  the 
argument,  is  entitled  to  a  decree  for  the 
specific  performance  of  the  contract,  if  she 
can  avail  herself  of  the  fact  already  men- 
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tioned,  that  by  the  expression  of  "  50L 
more  of  premium,"  in  the  letter  of  the  24th 
of  February,  the  defendant  meant  dOOZ.  In 
other  words,  I  think  her  so  entitled,  if  she 
has  a  right  to  have  the  suit  treated  substan- 
tially as  it  would  have  been  if  300Z.  had 
been  written  in  the  letter  instead  of  the 
words  "  50Z.  more  of  premium."  This  one 
point  did  not,  and  does  not  now  appear  to 
tne  to  be  perfectly  clear ;  but  my  opinion 
is  in  her  favour.  I  consider  the  correct 
conclusion  to  be,  that  she  has  proved  an 
agreement  coming  within  the  allegations 
of  the  bill.  I  do  not  say  whether  she  has 
proved  the  whole  of  the  allegations  con- 
tained in  the  bill,  but  the  contract  is,  I 
think,  as  I  have  said,  proved,  and  is  covered 
by  them.  She  has  proved  enough  to  en- 
title her  to  a  decree.  It  may  be,  although 
I  do  not  decide  it,  that  the  defendant  could 
have  successfully  pleaded  or  claimed  by  his 
answer  the  benefit  of  the  Statute  of  Frauds. 
However  this  may  be,  he  has  not,  in  my 
judgment,  done  so ;  and  it  appears  to  me 
that  he  is  not .  entitled,  on  this  record,  to 
any  benefit  upon  the  statute. 

As  counsel  have  contended  that  no  letter 
from  Mr.  Reilly  to  the  plaintiff  was  capable 
of  being  used  as  evidence  against  the  defen- 
dant, I  have  assumed  that  in  his  favour.  I 
conceive  that  the  plaintiff  (with  or  without 
any  letter  of  Mr.  ReiUy  of  which  I  am  aware) 
ought  to  have  a  decree.  No  such  letters 
should  be  entered  as  read,  except  by  the 
defendant's  consent,  which,  of  course,  he 
may  either  give  or  withhold. 


L.C. 
May  6 


.} 


GROVE  9,  BASTARD. 


Vendor  and  Purchaser — Titk — Specific 
Performance — Adverse  Claim. 

The  heir-at-law  of  a  testator  brought  an 
action  at  law  to  try  the  validity  of  the  will, 
and  failed.  An  application  by  him  for  a 
new  trial  was  also  unsuccessful^  but  he  still 
threatened  to  dispute  the  will.  In  the  mean 
time  the  devisees  in  trust  under  the  will 
entered  into  a  contract  for  sale^  and  filed  a 
bill  to  compel  specific  performance  by  the 
purchaser  : — Held,  (reversing  the  decision 


of  the  Court  below,)  that  under  the  circum^ 
stances,  the  purchaser  ought  not  to  be  re- 
quired  to  complete  the  purchase,  until  the 
will  had  been  established:  and  the  cause 
stood  over  for  the  devisees  to  take  proceed' 
ings  for  that  purpose. 

The  plaintiffs,  in  this  suit,  were  devisees 
in  trust  for  sale  ;  and  the  object  of  the  suit 
was  to  compel  the  specific  performance  by 
the  defendant,  of  an  agreement  entered 
into  by  him,  for  the  purchase  of  certain 
real  estates. 

The  testator  in  the  cause,  Mr.  C.  M. 
Young,  died  in  August  1844.  He  had 
made  his  will  in  the  month  of  June  1844, 
and  thereby  gave  the  greater  part  of  his 
property  to  the  families  of  his  medical 
attendant  and  his  solicitor. 

In  July  1845,  the  plaintiffs,  who  were 
devisees  in  trust  for  sale,  entered  into  an 
agreement  with  the  defendant  to  sell  to  him 
part  of  the  testator's  estates  for  6,4602. 
The  brother  of  the  testator,  who  was  his 
heir-at-law,  disputed  the  validity  of  the 
will,  on  the  ground  that  the  testator  was 
in  a  state  of  mental  incapacity  at  the  time 
of  its  execution,  and  also  on  the  ground  of 
fraud  and  undue  influence  :  aiid  an  action 
at  law  was  brought  by  him  to  try  the  validity 
of  the  will.  Before  the  action  was  tried,  a 
reference  to  the  Master  was,  by  consent, 
ordered  in  this  cause,  to  inquire  whether  a 
good  title  could  be  made.  The  verdict  in 
the  action  was  in  favour  of  the  defendants, 
and  the  heir-at-law  moved  for  a  new  trial. 
Before  that  motion  was  disposed  of,  the 
Master  reported  that  a  good  title  could  be 
made.  The  defendant  took  exceptions  to 
the  Master's  report,  which  were  argued 
before  Vice  Chancellor  Knight  Bruce,  on 
the  27th  of  July  1847,  when  his  Honour 
overruled  the  exceptions,  and  decreed  that 
the  agreement  of  the  5th  of  July  1845 
ought  to  be  specifically  performed.  The 
motion  for  a  new  trial  was  afterwards  re- 
fused, but  the  heir-at-law  stated  his  inten- 
tion to  litigate  the  validity  of  the  will  still 
further. 

The  defendant  appealed  from  the  decision 
of  the  Vice  Chancellor. 

Mr.  Purvis  and  Mr.  Willcock,  for  the 
appellant,  insisted  that,  under  the  circum- 
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stances  of  the  case,  the  cause  ought  to  have 
stood  over  until  the  will  had  been  effectually 
established  against  the  heir-at-law ;  that  the 
purchaser  was  entitled  to  have  the  property 
conveyed  to  him  with  a  clear  title,  and  if 
he  completed  the  purchase  now,  he  would 
be  liable  to  further  litigation  on  the  part  of 
the  heir-at-law,  the  expense  of  which  ought 
to  be  borne  by  the  vendors,  and  ought  not 
to  be  thrown  on  the  purchaser — Osbaldiston 
v.  Askew  {!). 

Mr.  Malins  and  Mr,  Rasch^  contra, 
contended,  that  in  all  cases  where  the  title 
of  a  vendor  was  derived  under  a  will,  it 
might  be  disputed  by  the  heir-at-law  ;  but 
the  Court  would  not  interfere  unless  there 
were  strong  reasons  to  believe  that  an  agree- 
ment to  purchase  could  not  be  safely  com- 
pleted. In  the  present  case,  the  question 
had  been  tried  once,  and  an  application  for 
a  new  trial  had  been  unsuccessftil. 

Macqueen  v.  Farquhary  1 1  Ves.  467. 

Green  v.  Pulsford,  2  Beav.  70. 

Hunter  v.  Atkins,  8  Myl.  &  K.  113. 

The  Lord  Chancellor  (without  hearing 
a  reply)  stated  that  in  cases  of  this  descrip- 
tion much  must  be  lefl  to  the  discretion  of 
the  Court.  If  every  possible  objection  were 
allowed  to  prevail,  scarcely  any  title  could 
be  held  free  from  defect;  and  the  Court 
had  frequently  to  decide  in  the  absence  of 
some  of  the  parties  who  were  interested  in 
the  question.  The  courts  of  equity  in  this 
country  had  not  the  same  power  as  the 
Scotch  courts,  which  by  declarator  could 
procure  the  presence  of  all  the  parties  who 
raised  any  claim.  But  in  this  case,  a  will 
was  prepared  by  a  solicitor,  and  it  was 
prepared  in  such  a  manner  that  he  and  bis 
&mily  derived  considerable  benefit  under 
it.  The  will  might  be  perfectly  valid,  but 
the  heir-at-law  disputed  it.  The  circum- 
stances might  make  it  difficult  for  the  Court 
to  decide  the  question,  if  it  was  neces- 
sary to  do  so,  without  some  further  inquiry 
or  information.  But  an  action  had  been 
brought  by  the  heir-at-law,  and  had  not 
succeeded  :  and  although  that  raised  a  strong 
presumption  in  favour  of  the  will,  still  the 
heir-at-law  might  litigate  the  question  fur- 


ther. In  Green  v.  Pulsford,  there  was 
merely  a  claim  set  up  by  parties  who  had 
been  disappointed,  but  no  litigation  had 
taken  place:  yet  the  Master  of  the  Rolls 
said,  in  that  case,  "  I  cannot  say  that  I  think 
this,  of  itself,  is  a  reason  why  the  state  of 
things  which  existed  immediately  before 
that  notice,  should  be  considered  so  far 
altered  as  to  entitle  the  plaintiff  to  say  that 
the  title  is  not  a  good  title,  or  that  the  agree- 
ment ought  not  to  be  specifically  performed. 
If  it  were  possible  to  institute  any  inquiry 
as  to  the  facts  which  took  place,  I  think  it 
ought  to  be  done  for  the  satisfaction  of  the 
purchaser ;  and,  in  a  case  like  this,  I  am 
persuaded  that  the  vendor  would  equally 
desire  to  have  it  done  ;  but  I  do  not  see 
how  that  can  be."  In  the  present  case  the 
Court  had  obviously  the  means  of  settb'ng 
the  dispute  between  the  parties,  by  requir- 
ing the  will  to  be  established  against  the 
heir-at-law.  If  the  defendant  refused  to 
wait  till  the  object  could  be  effected,  the 
Court  might  not,  perhaps,  be  disposed  to 
require  him  to  do  so  ;  but  if  the  will  were 
once  established,  all  questions  between  the 
parties  who  claimed  under  it  and  the  heir- 
at-law  would  be  set  at  rest ;  and  his  Lord- 
ship thought  the  purchaser  was  entitled  to 
require  the  vendors  to  strengthen  their  title 
to  that  extent. 

He,  therefore,  ordered  that  the  appeal 
should  stand  over,  with  liberty  for  the 
plaintiffs  to  take  such  proceedings  as  they 
should  be  advised,  for  the  purpose  of  esta- 
blishing the  will  against  the  heir-at-law, 
with  liberty  to  apply. 


L 
May 


.C.      / 
iy3.    t 


BANKS  V.  WHITTALL. 
LED8AM  V.  BANKS. 


These  causes  are  reported,  ante,  p.  14. 
Mr.  Banks  and  Mr.  Smith  appealed  from 
the  decision  of  the  Vice  Chancellor  Knight 
Bruce,  and  the  causes  were  re-argued  be- 
fore the  Lord  Chancellor.  His  Lordship 
dismissed  the  appeal,  with  costs. 


(1)  2  Jac.  &  Walk.  539  ;  a.c.  1  Rusa.  160. 
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FRAZER  P.  JONES. 


Mortgage — Priority  —  False  Recital  of 
prior  Charge — Delivery  up  of  Deeds, 

A  mortgagor  and  mortgagee  joined  in 
assigning  the  mortgaged  lands  to  A,  The 
deed  recited  that  the  former  mortgage  deed 
had  been  deposited  by  the  first  mortgagee 
with  J.  as  a  security  for'lfiOOl,  No  such 
deposit  had  at  that  time  been  made,  but  the 
deed  remained  in  the  possession  of  the  first 
mortgagee^  and  was  afterwards  deposited  by 
him  with  J,  as  a  security  for  2001, : — Held, 
that  A.'s  mortgage  was  the  prior  charge  upon 
the  mortgaged  lands,  in  preference  to  the 
claim  of  J ;  and  the  Court  being  of  opinion 
that  J,  had  notice  of  A,*s  mortgage  prior  to 
hia  advance,  although  J,  had  denied  that 
fa€t,  he  was  also  ordered  in  default  of 
payment  of  A,*s  mortgage  debt,  to  deliver 
up  to  A,  the  former  mortgage  deed. 

Whether  the  delivery  up  of  the  deed  would 
have  been  ordered  if  J,  had  not  had  notice 
of  A,*s  mortgage,  qusere. 

By  an  indenture,  dated  the  2l8t  of  June 
1841,  David  Jones  mortgaged  certain  here- 
ditaments at  Tredegar,  in  Monmouthshire, 
to  John  Powell,  to  secure  a  sum  of  1,800/. 
and  interest,  subject,  as  to  part  thereof,  to 
a  prior  mortgage  then  vested  in  Thomas 
Parry. 

In  September  1842,  David  Jones  was 
indebted  to  the  Monmouthshire  and  Gla- 
morganshire Banking  Company  in  a  sum 
of  650/.  on  some  promissory  notes  which 
he  had  drawn,  and  which  had  been  indorsed 
to  the  banking  company  by  John  Powell, 
as  a  security  for  David  Jones. 

On  the  8th  of  September  1842,  another 
indenture  of  mortgage  was  executed,  which 
was  made  between  John  Powell  of  the  first 
part,  David  Jones  of  the  second  part,  and 
two  trustees  for  the  banking  company  of 
the  third  part.  It  recited  the  mortgage 
of  1841 ;  that  the  sum  of  1,800/.  thereby 
secured  was  still  due,  with  an  arrear  of 
interest ;  that  on  the  7th  of  July  1842  John 
Powell  deposited  his  mortgage  deed  with 
John  Jones,  as  a  collateral  security  for 
IfOOO/.  due  to  him  from  Powell;  and  that 
David  Jones  and  John  Powell,  as  his  sure- 
ty, were  indebted  to  the  banking  company 

Nkw  Sbsibb,  XVn.—CllANC. 


in  the  sum  of  650/.  John  Powell  then 
assigned  to  the  two  trustees  for  the  banking 
company  the  mortgage  debt  of  1,800/.  and 
his  mortgage  deed,  and  also  the  mortgaged 
premises,  subject,  as  to  part,  to  the  mort- 
gage to  Thomas  Parry,  and  also  subject  to 
the  equitable  right  and  interest  acquired  by 
John  Jones  by  virtue  of  the  deposit  with 
him  of  the  mortgage  deed  of  the  21st  of 
June  1841,  for  securing  the  sum  of  1,000/. 

The  recital  in  the  deed  respecting  the 
deposit  with  John  Jones  was  not  true. 
But  in  1841  David  Jones  was  indebted  to 
John  Jones  in  a  sum  of  87/.;  and  on  the 
20th  of  September  (the  mortgage  to  the 
banking  company  being  on  the  8th),  John 
Jones  lent  to  John  Powell  a  sum  of  113/., 
and  as  a  security  for  that  sum  John  Powell 
gave  to  John  Jones  a  bond  for  200/.,  and 
deposited  with  him  the  mortgage  deed  of 
June  1841,  and  also  gave  him  a  memoran- 
dum of  deposit,  stating  that  the  deed  was 
to  be  held  as  a  security  for  the  200/.  On 
the  5th  of  October  1842  notice  of  the 
mortgage  deed  of  the  8th  of  September 
1842  was  given  on  behalf  of  the  banking 
company,  both  to  Thomas  Parry  and  to 
John  Jones,  and  this  suit  was  afterwards 
instituted  on  their  behalf  by  their  public 
officer. 

The  bill  prayed  that  John  Jones  might  be 
decreed  to  deliver  up  to  the  banking  com- 
pany the  deed  of  the  21st  of  June  1841 ;  or  if 
he  had  any  interest  under  the  memorandum 
of  deposit,  then  that  such  interest  might  be 
declared  to  be  subject  to  the  mortgage  to 
the  banking  company.  It  then  prayed  for 
payment  of  the  monies  due  to  the  banking 
company  ;  and  in  default,  for  a  foreclosure. 

John  Jones  denied  by  his  answer  that  he 
had  notice  of  the  mortgage  to  the  bank  when 
the  deed  was  deposited  with  him ;  and  he 
also  denied  that  he  had  any  knowledge  of 
the  recitals  in  the  deed  of  the  8th  of  Sep- 
tember 1 842.  He  admitted  that  the  1 ,000/. 
was  not  due  to  him,  but  claimed  the  benefit 
of  the  deposit  for  the  200/.  and  interest. 

The  cause  was  first  heard  before  V.C. 
Wigram(l).  His  Honour  was  of  opinion 
that  the  banking  company  was  entitled  to 
stand  as  first  mortgagees;  and  made  the 
usual  decree  for  payment  of  the  mortgage 
debt  and  interest,  and  in  default  for  fore- 

(\)  5  Hare,  475. 
2Z 
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closure  and   delivery   up  of  the  deed   of 
1841. 
John  Jones  appealed  from  that  decision. 

Mr.  Wood,  Mr,  Roll,  and  Mr.  Whitbread, 
for  the  plaintiffs,  and  in  support  of  the 
decree,  contended  that  as  the  recital  of  the 
prior  debt  to  Jones  was  admitted  to  be 
untrue,  no  interest  remained  in  David  Jones 
or  Powell  which  could  give  John  Jones 
priority  over  the  banking  company.  He 
might  take  all  the  estate  which  Powell 
could  assign  to  him ;  but  that  estate  was 
merely  an  equity  of  redemption,  subject  to 
the  mortgage  to  the  bank.  Even  if  John 
Jones  had  no  notice  of  the  claim  of  the 
bank,  he  would  still  be  a  later  incumbran- 
cer, and  if  he  and  the  bank  were  equally 
innocent  parties,  then  the  rule  ^tit  prior  est 
tempore  potior  est  jure  would  settle  the 
question  in  favour  of  the  bank. 

The  Solicitor  General  and  Mr.  Busk, 
for  John  Jones,  contended  that  the  conflict- 
ing claims  had  arisen  out  of  the  laches  of 
the  banking  company.  The  recital  men- 
tioned a  prior  charge  in  favour  of  J.  Jones. 
If  they  had  applied  to  J.  Jones,  the  truth 
or  error  of  that  recital  would  have  been 
ascertained.  They  allowed  Powell  to  keep 
possession  of  the  deed  of  1841,  and  by  those 
means  Powell  obtained  an  advance  from 
J.  Jones.  The  banking  company  accepted 
the  security  under  the  impression  that  J. 
Jones  had  a  claim  upon  it  to  the  extent  of 
1,0002. ;  and  if  his  priority  as  to  200/.  was 
established,  they  would  still  be  in  a  better 
position  than  they  had  contracted  for. 

The  following  cases  were  cited : — 

Head  v.  Egerton,  3  P.  Wms.  280. 
Stanhope  v.  Earl  Femey,  2  Eden,  81. 
Evans  v.  Bicknell,  6  Ves.  174. 
MaundreU  v.  Maundrell,  10  Ves.  270. 
Hiem  v.  Mill,  IS  Ves.  114. 
Taylor  v.  Baker,  5  Price,  306. 
Whithread  v.  Jordan,  1  You.  &  Coll. 

Exch.  303  ;  s.c.  4  Law  J.  Rep.  (n.s.) 

Ex.  £q.  38. 
Jones  V.  Smith,  1  Hare,  43  ;  s.  c.  11 

Law  J.  Rep.  (n.s.)  Chanc.  83. 
JVilmot  V.  Pike,  5  Hare,  14;   s.  c.  14 

Law  J.  Rep.  (n.s.)  Chanc.  469. 

The  Lord  Chancellor  (before  hearing 
the  reply).— I  think  I  can  dispose  of  part 


of  the  case  now.  As  to  so  much  of  the 
decree  as  relates  to  the  priority  there  is  no 
question.  There  is  no  case  stated  which 
can  possibly  affect  the  right  of  the  bank  to 
be  treated  as  incumbrancers  prior  to  what- 
ever John  Jones  may  be  entitled  to  claim. 
A  fraud  most  undoubtedly  was  practised 
upon  the  bank :  whether  John  Jones  was  a 
party  to  it  or  not  is  a  matter  which  may  be 
left  in  doubt  upon  the  evidence ;  but  that 
David  Jones  and  John  Powell  intended  to 
commit  a  fraud  upon  the  bank  ia  beyond 
all  question.  Because  having  an  estate 
between  them,  one  as  owner  and  the  other 
as  incumbrancer,  subject  to  a  prior  mortgage 
to  one  Parry,  and  being  desirous  of  giving 
security  to  the  bank,  they  recite  viHbat  is 
false  as  to  some  other  person,  that  there  is 
a  second  mortgagee  on  the  property,  namely, 
John  Jones  ;  and  the  bank  being  desirous 
of  having  the  best  security  they  can  get, 
these  defendants  represent  that  the  beat  se- 
curity they  have  is  their  estate,  subject  to  a 
mortgage  to  Parry  and  subject  to  another 
to  John  Jones.  Therefore  it  gives  to  them 
such  title  as  the  owner,  David  Jones, 
and  John  Powell,  the  mortgagee,  could 
give  to  the  bank,  but  excepts  the  mort- 
gage to  Parry,  which  was  a  real  subsist- 
ing mortgage,  and  the  supposed  fictitious 
mortgage  to  John  Jones.  The  only  object 
they  could  have  was  to  preserve  some  in- 
terest in  themselves  which  they  could  deal 
with  as  they  thought  proper,  and  to  that 
extent  it  was  a  fraud  upon  the  bank; 
who,  no  doubt,  were  desirous  of  having  the 
best  security  which  those  parties  could 
give  them.  That  transaction  beyond  all 
question  was  false  and  fraudulent.  I  do 
not  at  present  discover  whether  John  Jones 
was  a  party  to  it  or  not.  It  being  stated 
that  John  Jones  was  the  depositee  of  the 
mortgage  deed  to  John  Powell,  of  course  the 
bank  would  never  think  of  asking  for  pos- 
session of  the  deed,  which  the  recital  would 
shew  they  had  not  got  in  their  possesdon. 
If  the  recital  were  true,  the  mortgage  deed 
under  which  John  Powell  was  entitled  would 
be  not  in  the  possession  of  John  Powell  or 
David  Jones,  but  in  the  possession  of  John 
Jones ;  and  therefore,  of  course,  that  deed 
was  not  asked  for  or  required  to  be  produced 
or  deposited  with  the  bimk,  because  the  bsnk 
was  informed  it  was  already  deposited  sod 
in  the  hands  of  John  Jones.     There  was  no 
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improper  conduct  or  negligence  on  the  part 
of  the  hank:  they  were  merely  victims  of  a 
fraad  which  the  other  parties  had  worked, 
and  had  in  fact,  practised  on  them. 

Davio^ones  and  John  Powell  having  so 
far  succeeded  in  imposing  on  the  hank, 
and  having  thus  got,  as  they  supposed, 
an  interest  in  themselves,  which  they 
could  deal  with  for  their  advantage,  they 
make  an  agreement  with  John  Jones,  under 
which  he  now  claims  200/.,  part  of  that 
sum  being  for  a  debt  and  partly  for  an 
advance  made  at  the  time.  Now,  that  the 
maxim  of  prior  tempore  potior  jure  applies 
to  a  transaction  like  this  is  beyond  all  con- 
troversy or  question.  There  is  notbuig  to 
displace  it.  It  is  a  maxim  as  between  equities 
whicb  always  applies,  unless  there  be  some- 
thing to  take  the  parties  out  of  that  general 
rule.  A  party,  no  doubt,  who  is  entitled 
in  equity  to  priority  may  lose  it,  and  another 
party  may  gain  it  in  various  ways ;  but 
that  does  not  interfere  with  the  general 
principle.  There  is  nothing  in  this  case 
to  take  it  out  of  the  general  principle.  The 
hank  is  entitled  to  priority;  and  so  far, 
therefore,  the  decree  is,  in  my  opinion, 
right. 

But  then  comes  the  question  which  I 
should  not  have  had  much  difficulty  about 
if  it  had  not  been  for  the  case  of  Joyce  v. 
De  Moleyns  (2),  which  raises  a  proposition 
that  I  believe  is  raised  for  the  first  time ; 
because  the  case  of  Wallwyn  v.  Lee  (3), 
which  is  supposed  to  have  been  an  autho- 
rity for  it,  is  very  distinguishable;  but  it 
raises,  undoubtedly,  a  question,  and  one 
that  it  is  perhaps  extremely  difficult  to  deal 
with  against  the  authority  on  which  that 
case  was  pronounced :  at  least  it  is  one  that 
requires  careful  consideration  before  I  should 
feel  justified  in  overruling  a  decision  so  much 
considered  as  the  case  of  Joyce  v.  De  Mo-- 
leyns  appears  to  have  been.  But  I  wish  Mr. 
Wood  to  consider  what  he  is  fighting  for 
with  regard  to  this  deed.  Becanse,  as  the 
decree  stands,  if  a  foreclosure  takes  place, 
bis  client  has  got  the  estate  of  the  mort- 
gagee and  the  estate  of  the  mortgagor ; 
and  what  good  that  piece  of  parchment 
would  do— which  is  the  title  under  which  the 
mortgagee  claims,  and  under  which  he  was 

(2)  2  Jon.  &  Lat.  374. 
(8)  9  Vefc  24. 


entitled  to  a  legal  estate,  but  which  legal 
estate  has  become  vested  in  the  banking 
company,  I  cannot  understand.  It  can- 
not be  used  as  available  for  any  purpose. 
It  is  not  necessary  for  his  title  if  he  wants 
to  convey;  and  why,  therefore,  a  struggle 
is  made  for  that  piece  of  parchment,  which 
is  entirely  destroyed  in  all  its  effect  by  the 
conveyance  under  which  the  bankers  claim, 
is  not  very  easy  to  discover. 

Now   there  are  two  rather  nice  ques- 
tions to  be  disposed  of,  if  that  be  insisted 
on  :  first,  whether  in  an  ordinary  case  of  a 
mortgage  or  a  foreclosure,  where  some  of 
the  title-deeds  have  been  left  in  the  hands 
of  the  mortgagor,  and  have  not  been  as  they 
ought  to  have  been,  transferred  to  the  mort- 
gagee— whether,  in  a  bill  of  foreclosure,  it 
is  or  is  not  according  to  the  practice  of  the 
Court  to  order  the  deeds  to  be  delivered 
over.     The  registrar  would  not  so  dra#  up 
the  decree  without  a  special  case  being  made 
(4).   In  ninety-nine  times  out  of  a  hundred 
there  is  no  question  about  the  deeds  being 
left  with  the  mortgagor,  because  they  would 
be  handed  over  to  the  mortgagee ;  but  if, 
as  the  bill  states,  they  have  been  left  in  the 
hands  of  the  mortgagor,  though  they  ought 
to  be  in  the  hands  of  the  mortgagee,  in 
order  to  make  the  title  which  the  decree  of 
foreclosure  professes  to  make  good,  whether 
there  is  any  objection  to  the  Court  exercis- 
ing the  jurisdiction  and  ordering  the  deed 
to  be  delivered  over,  or  whether  it  should 
leave  the  mortgagee  to  an  action  to  obtain 
such  a  document,  I,  at  present,  give   no 
opinion,   because   I  have    not  heard    the 
reply  on  that  part  of  the  case.     I    can 
only   know  from    long    experience,    con- 
firmed by  those  who  have  had  more  re- 
cent experience  in  the  practice  subsequent 
to  my  experience,  that  all  who  draw    a 
bill  of  foreclosure  allege  that  the   mort- 
gagor has  in  his  hands  some  title-deeda 
belonging  to  the  estate,  and  prays  that  on 
foreclosure  what  he  so  has  may  be  delivered 
over  to  the  mortgagee.      That  univeraal 
practice  can  hardly  be  supposed  to  have 
been  adopted  and   acted  upon  wiUiout    a 
general  undersUnding  in  the  profession  tbat 
the  Court  has  that  jurisdiction.     There  ^  is 
one  case  in  Mr.  Seton's  Decrees  in  wbicK 

(4)  Mr.  Walker,  the  registrar.  sUted  that  awcli 
a  direction  would  not  be  inserted  in  the  decree, 
without  a  special  order. 
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that  was  done,  and,  as  might  be  expected, 
several  others  in  which  it  was  not  done, 
because  it  does  not  appear  there  was  the 
Tnaterial.  There  is,  on  the  other  hand,  for 
instance,  I  own,  an  expression  of  opinion 
by  Sir  William  Alexander,  that  that  is  not 
consistent  with  the  practice  of  the  Court. 
If  it  is  necessary  to  consider  that,  it  may  be 
important  to  investigate  that  part  of  the 
case  further. 

Then,  with  regard  to  the  other  defences, 
all  founded  upon  this  piece  of  useless, 
superannuated  and  exploded  parchment. 
There  is  another  question  of  whether  a 
party  can  defend  himself  on  the  ground 
of  being  a  purchaser  without  notice.  Now, 
that  turns  again  on  the  authority  of  the 
case  of  /oyee  v.  De  Moleyns,  which  can- 
not be  distinguished  from  the  present, 
because  there  was  a  mere  depositor  in  the 
case  of  Wallwi/n  v.  Lee,  which  shews  the 
distinction  between  the  cases.  There  was 
an  actual  depositing  by  the  party  claiming 
to  be  entitled  to  the  estate,  and  professing, 
therefore,  to  convey  an  estate  which  he  had 
not ;  it  is  true,  being  a  tenant  for  life,  though 
professing  to  be  tenant  in  fee,  he  was 
only  tenant  for  life,  and  the  claim  was  by  a 
party  in  remainder.  There  you  meet  the 
allegation  of  plea  of  a  purchaser  for  valu- 
able consideration  without  notice.  The 
party  intending  to  deceive  conveyed  it  to 
the  defendant  The  defendant  says  nobody 
else  shall  compel  me  to  discover,  or  shall 
exercise  any  equity  against  me,  to  take 
away  a  title  which  I  have  derived  without 
notice  from  a  party  being  in  possession  of 
or  pretending  to  have  the  fee  of  the  estate. 
That  was  WaUwyn  v.  Lee.  No  such  plea 
was  put  in  in  Joyce  v.  De  MoUyna,  because 
it  was  a  mere  deposit.  As  fiir  as  I  am  at 
present  informed,  that  is  the  only  case  in 
which  the  rule  has  been  applied  to  the 
mere  question  of  an  equitable  title.  Sir 
Edward  Sugden  there  applies  the  rule  to 
a  mere  equitable  title.  The  heir-at-law  did 
not  convey  the  legal  title.  If  he  had  con- 
veyed the  legal  title,  then  it  would  have 
been  the  same  as  Wallwyn  v.  Lee.  The 
legal  title  had  descended  to  him,  and  he 
became  trustee  therefore  for  the  purpose  of 
the  will,  but  he  only  created  the  defendant's 
interest  by  a  deposit,  and  as  far  as  I  am 
informed,  it  is  the  only  instance  to  be  found 
in  which  a  party  claiming  only  an  equitable 


interest  is  entitled  to  protect  himsdf  on 
that  ground.  One  would  naturally  infer 
that  a  party  who  only  purchases  an  equity 
takes  it  subject  to  such  equity  as  the  party 
granting  it  to  him  might  be  able  to  assign 
to  him.  Instead  of  that,  the  effect  of  the 
decision  seems  to  give  him  a  better  title 
than  a  purchaser  of  an  equity  or  any  person 
entitled  to  an  equity  can  have,  because  a 
party  who  has  an  equity  knows  he  takes 
it  subject  to  all  prior  equities ;  howev»,  I 
give  no  opinion  on  that,  because,  unless  I 
am  asked  to  decide  who  is  entitled  to  this 
piece  of  parchment,  the  question  does  not 
arise.  That,  however,  remains  for  Mr. 
Wood  to  address  me  upon. 

Mr.  Wood  replied.  • 

May  1. — The  Lord  Chancellor,  after 
stating  the  evidence  which  had  been  given 
respecting  John  Jones's  knowledge  of  the 
transactions,  continued  as  follows : — I  think, 
therefore,  this  case  is  made  out  as  clearly  and 
satisfactorily  as  it  is  possible  for  a  case  of 
fraud  to  be  made  out,  and  that  John  Jones 
was  from  the  commencement  a  party,  if  not 
for  his  own  benefit,  at  all  events  he  lent 
himself  to  be  a  party  to  the  fraud  that  was 
attempted  to  be  practised  by  the  mortgagors 
upon  the  bankers.  Then,  if  that  is  so — and 
it  is  fairly  and  properly  admitted  by  the 
Solicitor  Creneral — there  can  be  no  case 
made  against  the  case  of  fraud,  and  what- 
ever may  have  taken  place  between  bim 
and  the  mortgagor  cannot  possibly  improve 
his  own  situation,  or  deprive  the  plaintiffs 
of  the  full  benefit  of  those  equities  which 
they  would  have  been  entitled  to  as  against 
the  mortgagors  themselves  —  the  assign- 
ment of  the  deed  itself,  together  with  the 
premises  comprised  in  the  deed  under  that 
provision,  independent  of  all  question  of 
what  would  have  been  the  ordinary  course 
in  a  case  of  foreclosure.  In  that  instru- 
ment, by  which  that  deed  is  assigned  to  the 
plaintiffs,  the  plaintiffs,  if  they  are  to  become 
entitled  to  the  property  by  foreclosure,  have 
a  right  to  the  benefit  of  the  contract;  and 
that  contract,  therefore,  would  necessarily 
have  to  be  performed  against  those  who 
improperly  retained  the  deed,  namely,  the 
mortgagors,  and  he,  John  Jones,  cannot 
derive  a  better  title  than  what  they  bad  to 
give  him  ;  and,  therefore,  beyond  aU  doubt 
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the  title-deed  must  be  delivered  up  in  the 
event  of  a  foreclosure. 

[His  Lordship  then  suggested  some  alter- 
ations in  the  form  of  the  decree,  which  had 
been  altered  after  the  hearing  of  the  cause, 
in  consequence  of  the  banking  company 
paying  off  the  first  incumbrance.] 

The  principal  question  turning  on  the 
matter  that  is  raised  on  the  pleadings  in 
the  cause  being,  as  I  conceive,  free  from  all 
doubt,  and  to  get  rid  of  that  being  the 
object  of  the  appeal,  it  does  not  appear  to 
me  these  alterations  ought  to  affect  the 
question  of  costs,  they  not  being  in  fact  the 
object  of  the  appeal.  It  is  a  case  in  which, 
I  think,  I  cannot,  consistently  with  justice, 
give  costs,  and  the  Court  ought  not  to  let 
the  parties  escape  from  the  costs  which  they 
ought  to  pay.  I  think,  therefore,  that  those 
alterations  must  be  made  which  I  have  sug- 
gested ;  but  the  party  appellant  must  pay 
the  costs  of  the  appeal. 

As  to  the  costs  of  the  appeal  of  David 
Jones  and  John  Powell,  I  think  when  parties 
join  in  a  fraud,  and  one  struggles  against  it 
and  occasions  expense,  those  who  are  the 
originators,  the  persons  primarily  culpable 
in  the  fraud,  are  not  to  be  protected  from 
the  expense  of  litigation  arising  from  their 
own  fiaud. 
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ROWE  v.  ROWE. 


K.  Bruce,  V.C. 
May  6. 

Baron  and  Feme — Payment  to  Husband 
of  JVife*s  Separate  Estate — Release — Satis- 
faction— Legacy. 

A  trustee  who  held  in  his  hands  the  sum 
of  6001.,  til  trust  for  the  separate  use  of  a 
vuirried  tromaii,  was  applied  to  by  the  hus' 
hand  and  wtfe,  for  the  payment  of  it.  After 
9ome  correspondence  on  the  subject^  the  trus* 
tee  paid  the  money  to  the  husband  i^-^Held^ 
that  he  received  it  as  trustee  for  his  wife^ 
and  vfos  indebted  to  her  in  that  sum  at  his 
death. 

A  testator  by  his  will  left  various  benefits 
to  his  wifst  to  whom  he  was  indebted  in  the 
fwn  of  6001.  She  received  all  the  benefits 
yiven  her  by  the  will,  and  executed  a  general 
release  to  her  husband^ s  executor.  No  notice 
of  the  debt  was  taken  in  the  release : — Held, 
that  the  wife  was  not  prevented  by  the  re- 


leasefrom  claiming  the  6001.  from  her  hus^ 
band*s  estate. 

A  testator  was  at  his  death  indebted  to 
his  wife  in  the  sum  of  600/.,  which  had  been 
settled  for  her  separate  use,  and  by  his  will 
he  gave  her  the  sum  o/* 2,800/. ; — Held,  that 
the  legacy  was  not  a  satisfaction  of  the  debt. 

From  the  year  1829  until  December  1843 
Mr.  Sobe}'  held  in  his  hands,  as  a  trustee  for 
Mrs.  Rowe,  the  wife  of  William  Rowe,  the 
sum  of  600/.,  which  had  been  given  by  the 
will  of  a  testator  for  the  separate  use  of 
Mrs.  Rowe.  In  April  1843,  Mr.  and  Mrs. 
Rowe  together  signed  a  notice,  calling  upon 
Mr.  Sobey  to  pay  this  sum.  In  reply  to 
this  requisition,  Mr.  Sobey 's  solicitor  in-> 
formed  Mr.  Rowe  that  the  money  should 
be  forthcoming,  but  desired  to  see  the  mar- 
riage settlement  of  Mr.  and  Mrs.  Rowe,  in 
order  that  the  money  should  be  paid  to 
the  proper  person.  In  answer  to  this,  Mr. 
Rowe  stated  that  there  was  no  marriage 
settlement.  In  July,  Mr.  Rowe  wrote  the 
following  letter  to  the  solicitor : — **  I  have 
been  daily  waiting  to  hear  from  you  about 
the  payment  of  the  loan  due  from  Mr. 
Sobey  to  us ;  and  I  hope  you  will  bring 
the  matter  to  a  close,  as  we  are  in  want 
of  the  loan.  I  have  engaged  the  money  to 
another  person,  who  is  anxious  to  obtain 
it."  In  December  1843  Mr.  Sobey  paid 
the  money  to  Mr.  Rowe,  who  signed  a 
receipt  for  it. 

Mr.  Rowe  made  his  will,  dated  the  10th 
of  November  1845,  which,  with  the  excep- 
tion of  some  pecuniary  legacies,  was  as 
follows :— "  I  give  my  wife  all  my  house- 
hold furniture,  plate,  linen,  china,  watch, 
wearing  apparel,  and  provisions  and  liquors 
that  shall  be  in  my  house  at  the  time  of  my 
decease ;  and  also  2,800/.  in  lawful  money 
to  be  paid  to  her  at  my  decease,  or  securi- 
ties for  the  above  sum  in  my  possession,  if 
my  said  wife  Elizabeth  Rowe  like  to  re- 
ceive the  same.  I  also  appoint  my  nephew, 
J.  Rowe,  to  be  my  sole  executor  to  pay  all 
my  just  debts,  funeral  expenses,  and  costs 
of  proving  this  my  will,  taking  to  himself 
all  the  remainder  and  reversion  of  my  said 
property  of  whatsoever  kind  and  where- 
soever." The  testator  died  in  December 
1845,  and  the  will  was  proved  by  the 
executor. 
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Mrs*.  Rowe  executed  an  indenture  of  re- 
lease to  Mr.  J.  Rowe,  dated  April  1846. 
This  indenture  recited  the  will,  the  death 
of  the  testator,  and  the  probate  of  the  will, 
and  then  contained  the  following  recital  :-^ 
'*  Whereas  I,  the  said  £.  Rowe  have,  be- 
fore  the  execution  hereof,  duly  received 
all  the  aforesaid  household  furniture,  plate, 
linen,  watch,  wearing  apparel,  provisions 
and  liquors  that  were  in  the  house  of  my 
said  late  deceased  husband  at  the  time  of 
his  decease,  and  the  said  J.  Rowe  has,  partly 
in  cash  and  partly  by  transfer  of  securities 
elected  to  be  taken  by  me,  duly  satisfied 
and  paid  unto  me,  the  said  £.  Rowe,  the 
said  sum  of  2,800/.  so  bequeathed  to  me  as 
aforesaid."  The  witnessing  part  was  as 
follows: — "Now  know  all  men  by  these 
presents  that  1,  the  said  £.  Rowe,  do 
hereby  confess  and  acknowledge  that  I  have 
had  and  received  of  and  from  the  said  J« 
Rowe  the  said  several  legacies  so  to  me 
given  and  bequeathed  by  the  said  W.  Rowe 
deceased,  and  therefrom  I  do  by  these  pre- 
sents acquit,  release,  and  discharge  and  for 
ever  quit  claim  the  said  J.  Rowe,  his  heirs, 
executors  and  administrators  of  and  from 
all  the  estate  and  effects  whatsoever  of  the 
said  W.  Rowe  deceased,  and  every  part  and 
parcel  thereof,  and  of  and  from  all  and  all 
manner  of  action  and  actions,  cause  and 
causes  of  action,  suits,  legacies,  sum  and 
sums  of  money,  accounts,  reckonings,  claims, 
and  demands  whatsoever  both  at  law  and 
in  equity,  which  I,  the  said  £.  Rowe,  ever 
had,  or  which  I,  my  executors,  adminis- 
trators, or  assigns  can  or  may  have,  claim, 
challenge,  or  demand,  of,  for,  or  by  reason, 
or  means,  or  on  account  of  the  said  bequests 
and  legacies  so  bequeathed  to  me  by  my 
said  late  husband  as  aforesaid,  or  for  or 
concerning  any  other  cause  or  thing  what- 
soever relating  to  the  said  will  or  any  part 
thereof,  or  for,  touching  or  concerning  any 
other  cause  or  thing  relating  to  the  matters 
aforesaid,  or  any  of  them,  in  anywise  how« 
soever." 

In  September  1846  Mrs.  Rowe  claimed 
from  the  executor  the  sum  of  600i.  which 
her  husband  had  received  from  Mr.  Sobey. 
This  claim  having  been  disputed  by  the 
executor,  the  bill  in  this  suit  was  filed  for 
the  purpose  of  obtaining  it. 

Mr.  Russell  and  Mr,  Dickinson  for  the 


plaintiff. — First,  the  payment  to  the  has* 
band  of  the  600/.  was  not  equivalent  to  a 
payment  to  the  wife.  He  received  it  only 
as  a  trustee  for  his  wife,  and,  at  his  death, 
was  indebted  to  her  in  that  sum— -ilffiaea 
V.  Busk  (1),  Rich  v.  CoekeU{2).  Secondly, 
the  gift  to  the  wife  by  the  will  of  the  2,800^, 
was  not  a  satisfaction  of  the  debt  due  to 
hei^-2  WUlianu  on  Exeeuiors,  805,  Field 
V.  Mosiin  (3),  Hales  v.  DareU  (4),  Wood 
V.  fVood  (5).  Thirdly,  the  release  given  by 
the  wife  merely  relates  to  her  claims  under 
the  will,  and  does  not  extend  to  anything 
beyond. 

Mr.  Swanslon  and  Mr.  T.  H.  Terrellf 
for  the  defendant. — The  payment  to  the 
husband  under  the  circumstances  of  this 
case,  made  as  it  was  with  the  privity  and 
assent  of  the  wife,  operated  as  an  extin- 
guishment of  her  claims.  Secondly,  the 
gift  by  the  will  operated  as  a  aatisfsctioo 
of  all  claims  of  the  wife,  if  any,  in  respect 
of  this  sum — Riehardaan  v*  (Sreese{6)f 
WaUace  v.  Pom/rel  (7).  Thirdly,  she  is 
estopped  by  her  release  from  setting  up  any 
claim  in  respect  of  this  600/. 

In  the  course  of  the  argument  the  case 
of  BarileU  v.  Gillard  (8)  was  referred  to 
by  the  Court. 

Knight  Bruce,  V.C— The  just  inference 
from  the  evidence  is  that  the  plaintiff,  by 
allowing  her  husband  to  receive  the  600/., 
did  not  intend  to  give  it  to  him,  or  to 
relinquish  her  right  to  it.  I  think  that  the 
probable  conclusion  of  the  intention  is  that, 
at  the  time  of  his  death,  he  was  in  equity 
indebted  to  her  in  this  sum.  It  has,  bow- 
ever,  been  said,  that  the  release  has  baned 
her  claim,  or  such  claim  as  the  may  be 
considered  to  have  had,  if  claim  it  was.  I 
am  of  opinion,  that  the  transaction  of  the 
release  was  confined  to  her  claim  under  her 
husband*s  will,  without  any  reference  whst- 


(1)  2  Yes.  jun.  488. 

(2)  9  Ibid.  369. 
(8)  2  Dick.  548. 

(4)  8  Bmr.  824;  s.  e.  10  Law  J.  R«p.  (if.a.> 
Cbaoo.  10. 

{5)  7  Beay.  183. 

(6)  8  Atk.  65. 

(7)  11  Ves.  542. 

(8)  3  Ruu.  148 ;  8.0.  6  Uw  J.  lUp.  Cbiac  19. 
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ever  to  the  matters  whidi  are  in  contest  in 
this  sait.  By  that  transaction  she  never 
intended  to  bar  her  right,  if  any  right 
existed,  in  the  600/. 

Then  comes  the  question,  whether  the 
legaey  is  to  be  taken  as  a  satisfaction 
of  the  debt.  With  reference  to  that  point, 
it  is  well  to  observe  that  the  testator, 
the  husband,  thus  expresses  himself:—- > 
"I  also  appoint  my  nephew  to  be  ray 
sole  executor  to  pay  all  my  just  debts, 
fiineral  expenses,  and  costs  of  proving  this 
will,  taking  to  himself  all  the  remainder 
and  residue  of  the  said  property  of  what- 
soever kind  and  wheresoever."  I  think 
that,  from  the  authorities,  I  ought  not  to 
disregard  these  expressions,  and  that  I 
ought  to  consider  the  direction  in  this  will 
to  pay  the  debts  as  evidence  of  the  inten- 
tion of  the  testator  in  giving  this  legacy. 
This,  however,  is  not  all.  Lord  Lyndhurst, 
who  decided  Bartlett  v.  GiUardf  decided 
that  the  circumstance  that  the  gift  of  the 
original  annuity  to  the  lady  was  for  her 
separate  use,  and  that  the  other  annuity 
given  to  her  was  not  for  her  separate  use 
(the  lady  not  being  the  wife  of  the  testator), 
was  a  material  fact.  Whether  I  should 
have  thought  such  a  difference  to  be  mate- 
lial  I  need  not  say.  I  find  that  authority, 
and  I  follow  it.  A  distinction  may  be 
made,  probably,  between  that  case  and  the 
present,  inasmuch  as  there  the  legatee  was  not 
the  wife  of  the  testator,  though  at  the  time 
of  the  transaction  she  was  a  married  woman, 
and  here  she  was  the  legatee,  the  creditor, 
and  the  wife  of  the  testator.  The  instant, 
therefore,  of  his  death,  she  would  be  an 
unmarried  woman,  though,  of  course,  she 
might  immediately  marry  again.  Still,  I  do 
not  think  that  it  is  a  distinction  that  can  be 
relied  on  in  support  of  a  variance  between 
the  two  cases.  Assuming  the  decision  in 
Bartleti  v.  GUlard  to  be  right,  as  I  do 
and  onght  to  do,  without  saying  what  I 
should  have  thought  of  it  but  for  the  deci- 
sion as  it  stands,  I  am  of  opinion  that  the 
right  conclusion  in  this  case  is  in  favour  of 
the  plaintiff,  and  I  so  decide.  The  lady  is 
entiUed  to  the  payment  of  the  600/.,  with 
interest  at  4/.  per  cent,  from  the  death  of 
the  testator.  There  will  be  no  costs  on 
either  side. 


.C.      1 
5,6./ 


CURLING  9.  FLIGHT. 


L 
May 

Vettdor  and  Purchaser — Titles  Evidence 
of — Mining —  Cosi^hooh  Principle^-^Refer- 
ence  as  to  Title — Exceptions, 

The  plaintiff  sold  by  auction  shares  in 
certain  mines  worked  on  the  cost^book  prin- 
ciple^  and  which  were  described  in  the  par^ 
tieulars  of  sale  as  *'  important  mining  shares^ 
paying  large  dividends.  Lot  1.  One^half 
share  in  the  T.  mine,*'  ^c.  The  plain- 
tiff filed  his  bill  for  specific  performance^ 
and  a  reference  to  the  Master  was  ordered 
upon  motion  to  inquire  whether  a  good  title 
eould  be  made.  Upon  exceptions  to  the 
Master's  report  that  a  good  title  was  shewn^ 
it  was  held  (reversing  the  decision  of  the 
Court  below),  that  the  vendor  was  not  bound 
to  shew  the  title  of  himself  and  his  cch 
adventurers  to  the  mine  itself;  but  it  was 
held,  that  the  production  of  an  entry  in  the 
cost-book  was  not  sufficient  evidence  as  to 
the  ownership  of  the  shares. 

Where  the  Master  has  made  a  report  in 
favour  of  the  title,  and  exceptions  to  the 
report  are  allowed,  the  Court  will,  at  the 
request  of  the  vendor,  send  it  back  to  the 
Ma^er  to  enable  him  to  make  out  a  good 
title,  without  requiring  a  special  application 
to  be  made  for  that  purpose;  and  that,  whe* 
ther  the  reference  was  ordered  at  the  hear- 
ing or  upon  motion. 

The  particulars  of  this  case  and  the  de- 
cision of  V.C.  Wigram  are  reported  ante, 
p.  79. 

The  plaintiff  appealed  from  his  Honour's 
decision. 

Mr,  Wood  and  Mr.  TiUotson,  for  the 
plaintiff,  repeated  the  arguments  employed 
before  Vice  Chancellor  Wigram,  namely, 
that  upon  a  sale  of  shares  in  mines  it  was 
the  custom  not  to  deduce  the  title,  except 
through  the  cost-book  or  register -book; 
that  £e  cost-book  principle  was  recognized 
by  the  legislature  in  the  7  &  8  Vict.  c.  110. 
a.  6S  ;  that  if  the  exceptions  were  rightly 
allowed,  and  the  vendor  applied  for  leave 
to  go  back  to  the  Master  to  bring  fresh  evi- 
dence in  support  of  his  title,  the  Court 
would  allow  him  to  do  so^-Esdaile  v.  Ste- 
phenson {\);  but  Vice  Chancellor  Wigram 

(1)  6  Mad.  366. 
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required  vendors  in  such  a  position  to  make 
a  distinct  and  separate  application  to  the 
Court  for  leave  to  go  hack  to  the  Master, 
upon  the  reference  as  to  the  title  (2). 

[The  Lord  Chancellor. — If  the  Master 
reports  erroneously  in  favour  of  a  party, 
and  the  Court  overrules  that  finding,  the 
party  must  he  ahle  to  go  again  to  the 
Master  Mrithout  any  special  application  to 
tha  Court.] 

^  The  SoUdtor  General  and  Mr,  Rogers^ 
contra,  contended  that  if  mining  shares 
could  not  he  considered  as  land,  still  that  a 
good  title  had  not  been  deduced ;  that  shares 
could  only  pass  by  delivery  when  so  direct- 
ed by  act  of  parliament,  but  that  otherwise 
a  good  title  must  be  shewn  in  the  usual 
manner. 

[The  Lord  Chancellor. — If  the  mere 
entry  of  the  name  in  the  cost-book  operated 
as  an  assignment,  it  would  be  subject. to 
the  stamp  duty.] 

Mr,  Wood  replied. 

In  addition  to  the  cases  cited  in  the  Court 
below,  the  following  authorities  were  re- 
ferred to  .• — 

Shepherd  v.  Keailey,  1  Cr.  M.  &  R. 

117  ;    6.  c.  3  Law  J.  Rep.  (n.s.) 

Exch.  288. 
The  Attorney  General  v.  Giles,  5  Law 

J.  Rep.  (n.s.)  Chanc  44. 
Wren  v.  Kirton,  8  Ves.  502. 
Williams  v.  Attenborough,  Turn.  &  R. 

70. 
Jefferys  v.  Smith,  1  Jac.  &  Walk.  298. 
Jones  V.  Flint,  10  Ad.  &  El.  759;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Q.B.  252. 
Kempson  v.  Saunders,  2  Car.  8c  Pay. 

366. 
Crosby  v.  Wadsworth,  6  East,  602. 

May  6.«-The  Lord  Chancellor.  —  I 
certainly  cannot  go  the  length  the  Vice 
CbanceUor  seems  to  have  gone  as  to  the 
nature  of  the  interest ;  nor  is  it  now  con- 
tended that  the  plaintiff  is  bound  to  make  the 
same  sort  of  title  which  he  would  have  done 
if  he  had  sold  so  much  land.  It  is  not  of 
that  character.  An  interest  in  mines  has 
been  decided  over  and  over  again  not  to 
be  of  the  same  character  as  land,  for  the 
purpose  of  title.     The  question  is,  whether 

(2)  See  Dawes  v»  Belts,  avte,  p.  315. 


the  plaintiff  has  done  all  that  he  ought  to 
have  done,  considering  the  nature  of  the 
property  which  he  has  sold.     He  has  con- 
tracted to  sell  shares  in  mines,  but  in  none 
of  the  cases  has  he  shewn  what  the  natare 
of  the  mining  company  is,  nor  whether  he 
can  or  cannot  shew  any  deed.  The  purchaser 
has  a  right  to  know  all  the  vendor  can  tell 
him  as  to  the  nature  of  the  property  in  which 
he  has  bought  shares.     Considering  how 
various  are  the  agreements  which  are  made 
between  partners,  he  hat  a  right  to  know 
for  his  own   security  what  it  is  he  has 
bought.     Now  the  plaintiff  has  not  shewn 
that :  he  has  shewn  nothing,  but  that  in  point 
of  fact  there  are  mines  in  progress  ;  and  as 
to  the  mode  of  transferring  the  shares,  in  one 
set  of  cases  he  shews  that  there  are  regnlar, 
or  at  least  distinct,  deeds  or  papers  signed 
by  the  parties  purporting  to  be  transfers  of 
shares  which  exist  in  a  separate  form,  and 
on  the  authority  of  the  papers  so  signed  by 
the  vendor,  the  transfer  of  the  shares  in 
point  of  fact  takes  place.     Those  are  un- 
questionably the  papers,  the  title-deeds, 
under  which  the  vendor  or  the  testator  of 
the  vendor  derives  his  title,  but  those  are 
not  produced.     Again,  in  others,  there  is  a 
sort  of  entry  purporting  to  be  signed  ap- 
pearing in. the  books:  and  with  regard  to 
the  third,  it  appears  there  is  no  o|ber  evi- 
dence of  title  but  that.     It  is  true  that  the 
proposition  is  stated,  that  an  officer  of  the 
company   has  the  power  by  an  entry  of 
transfer  to  create  an  interest ;  but  there  is 
no  evidence  whatever  as  to  the  authority 
under  which  that  officer  acted.     I  think 
when  that  comes  to  be  inquired  into,  thore 
must  at  least  be  some  memorandum,  some- 
thing in  writing,  authorizing  him  to  make 
an  entry  of  transfer  from  one  party  to  the 
other.    I  can  hardly  suppose  that  a  party's 
interest  can  be  disposed  of  by  the  mere 
entry  of  a  third  person  ;  and  you  have  no 
means  of  shewing  that  he  by  that  entry 
is  authorized  to  transfer  any  interest,  if  the 
nature  of  the  interest  is  capable  of  being 
transferred.     All  that  I  know  is,  that  that 
is  not  shewn ;  nor  does  it  at  present  appear 
what  the  nature  of  the  interest  is,  aa  to  which 
the  vendor  is  bound  to  give  every  informa- 
tion.    For  the  present  purpose  it  is  suffi- 
cient to  express  my  opinion,  that  the  vendor 
has  not  given  that  information  to  which  the 
purchaser  is  entitled,  aa   to  the  subject- 
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matter  of  the  sale ;  and  until  I  know  that,  I 
abstain  from  expressing  any  opinion  as  to 
the  nature  of  the  interest,  of  which  I  know 
nothing.  Without  giving  any  opinion  as 
to  the  details  of  the  particular  objections 
that  are  made,  I  am  of  opinion,  &at  the 
vendor  is  bound  to  give,  and  the  purchaser 
is  entitled  to  have,  more  information  than 
he  has  got  at  present.  I  think  I  must  send 
the  case  back  to  the  Master  to  review  his 
report,  upon  the  exceptions,  which  is  the 
right  and  proper  course  to  be  pursued. 

With  regard  to  the  form  of  the  exceptions, 
I  apprehend  on  the  question  of  title,  the 
only  exception  is,  that  the  Master  has  come 
to  a  wrong  conclusion.  He  has  reported 
that  a  good  title  has  been  shewn,  whereas 
he  ought  to  have  reported  that  a  good  title 
hss  not  been  shewn.  All  the  reasons  why 
the  party  contends  that  the  Master  ought 
to  have  come  |o  a  contrary  conclusion,  are 
not  properly  the  subject  of  the  exception. 
To  avoid  the  possibility  of  the  parties  being 
prejudiced  by  the  form  of  these  exceptions, 
I  think  the  right  order  will  be  not  to  make 
any  order  on  the  exceptions  beyond  this  :— 
the  Master  having  reported  that  a  good  title 
could  be  made,  in  the  language  of  the  re- 
port, and  the  Court  being  of  opinion  that  a 
good  title  has  not  been  shewn,  refer  it  back 
to  the  Master  to  review  his  report. 

I  understand  the  Court  below  offered  to 
Bend  it  back  to  the  Master  if  the  plaintiff 
applied  for  it,  but  I  think  that  is  an  error ; 
I  find  it  is  not  so  recognized  by  the  other 
branches  of  the  Court.   If  the  Court  allows 
the  exceptions  to  the  Master's  report,  and 
the  party  doea  not  come  to  ask  for  anything 
more,  what  is   the  result?     The  inquiry 
originally  directed  has  not  been  properly 
answered :  the  proper  stage  for  doing  that 
is  opon  the  exceptions.   Though  I  come  to 
the  same  conclusion  as  the  Vice  Chancellor, 
it  is  certainly  not  on  the  same  grounds  as 
he  decided  it.  He  puts  it  on  the  ground  that 
this  is  a  contract  to  sell  an  estate.    I  think 
the  defendant  has  not  brought  it  up  to  that 
point,  and  it  cannot  be  so  argued.     If  that, 
^^ere  so,  it  would  be  in  vain  for  it  to  go 
b^k  to  the  Master  with  that  judgment. 
The  Master  at  once  would  have  an  answer, 
and  say,  I  must  follow  the  direction  of  the 
Court,  and  find  there  is  no  good  title.    The 
appeal  was  indispensable  in  order  to  adopt 
the  course  I  have  done. 

New  Series,  XVII.— Ciianc. 
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FITCH  V,  W£B£R. 


JVill,  Construction  of — Conversion — Pro- 
ceeds  of  Sale  of  Real  Estate  undisposed  of- — 
Oift  by  Implication — Next-of-Kin — Heir' 
at'Law, 

A  testatrix  by  will  gave  real  estate  to  trus- 
tees in  trust  to  sell,  and  to  stand  possessed  of 
the  proceeds  as  a  fund  of  personal  and  not 
real  estate,  and  declared  that  such  proceeds, 
or  any  part  thereof,  should  not  in  any  event 
lapse  for  the  benefit  of  her  heir-at'law. 
After  giving  several  legacies  out  of  such 
proceeds,  the  testatrix  declared  that  the 
trustees  should  pay  and  apply  the  residue  to 
such  persons  and  for  such  uses  as  she  should 
by  any  codicil  direct.  The  testatrix  died  with  - 
out  making  any  codicil  to  her  will : — Held, 
in  an  administration  suit  by  the  next-of-kin, 
that  the  declaration  that  such  proceeds  should 
be  personal  estate,  and  the  exclusion  of  the 
heir-at'law,  raised  no  gift  by  implication  in 
favour  of  the  next-of-kin ;  and,  consequently, 
that  the  heir-at-law  was  entitled  to  the  surplus 
proceeds  as  undisposed  of  by  the  will, 

Anne  Taylor,  the  testatrix  in  the  cause, 
by  her  will,  dated  September  1839,  after 
bequeathing  certain  charitable  legacies, 
gave,  devised,  and  bequeathed  the  whole 
of  her  real  and  personal  estate  whatsoever 
and  wheresoever,  to  trustees,  upon  trust,  to 
sell  the  real  estate,  and  such  part  of  the 
personal  estate  as  should  be  of  a  saleable 
nature ;  and  the  testatrix  thereby  declared 
that  her  said  trustees  should  be  possessed 
of  the  proceeds  to  arise  from  the  sale  of 
her  said  real  estate  as  a  fund  of  personal 
and  not  real  estate,  for  which  purpose  she 
declared  that  such  proceeds,  or  any  part 
thereof,  should  not,  in  any  event,  lapse 
or  result  for  the  benefit  of  her  heir-at« 
law ;  and  out  of  such  proceeds  and  other 
her  personal  estate,  after  payment  out  of 
such  last-mentioned  personal  estate  of  the 
charitable  legacies  aforesaid,  she  directed 
the  payment  and  investment  of  the  several 
legacies  in  her  will  mentioned.  The  will 
then  contained  bequests  of  several  legacies, 
and  concluded  with  a  direction  that  the 
trustees  should  pay  and  apply  the  residue 
of  the  testatrix's  estate  and  effects  not 
thereinbefore  disposed  of  to  such  persons 
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aad  for  such  uses  as  the  testatrix  should, 
by  any  codicil  to  her  will,  direct  or  appoint. 

The  testatrix  having  died  without  making 
a  codicil  to  the  will,  the  present  bill  was 
filed  by  some  of  the  next-of-kin  of  the  tes- 
tatrix  against  the  other  next-of-kin,  the 
executors  and  trustees  and  the  heir-at-law, 
for  the  administration  of  the  estate ;  and 
the  question  argued  at  the  hearing  was, 
whether  the  next-of-kin  or  the  heir-at-law 
of  the  testatrix  were  entitled  to  the  undis- 
posed of  proceeds  of  the  real  estate  after 
payment  of  the  legacies  given  by  the  will ; 
the  next-of-kin  contending  that  the  declara- 
tion that  such  proceeds  should  be  personal 
estate,  together  with  the  exclusion  of  the 
heir-at-law,  raised  a  gift  by  implication  to 
the  next-of-kin. 

Mr.  Walker  and  Mr,  Hardy,  for  the 
plaintiffs. 

Mr,  Roll  and  Mr,  Roundell  Palmer,  for 
the  other  next-of-kin. 

Mr,  Wood  and  Mr,  Rogers,  for  the  heir- 
at-law. 

The  arguments  and  the  authorities  cited 
will  sufficiently  appear  in  his  Honour's 
judgment. 

March  15. — Wigram,  V.C. — The  pro- 
ceeds of  the  real  estate  undisposed  of  have 
been  claimed  by  the  heir-at-law  on  the  one 
hand,  and  by  the  next-of-kin  on  the  other, 
and  the  question  is,  which  claim  is  to  pre- 
vail ?  The  property  to  which  the  question 
relates  was  real  estate  at  the  death  of  the 
testatrix  ;  and,  therefore,  the  onus  is  upon 
the  next-of-kin  to  shew  a  devise  in  their 
favour.  This,  I  may  observe,  is  the  test 
by  which,  according  to  cases  of  the  highest 
authority,  the  rival  claims  of  the  heir-at-law 
and  next-of-kin  must  be  decided. 

1  will  first  consider  the  case,  omitting  the 
clause  which,  to  some  extent  at  least,  excludes 
the  heir,  and  then  consider  the  effect  of  that 
clause  upon  the  scope  of  the  will.  I  will 
first  consider  the  case,  omitting  the  clause 
which  excludes  the  heir.  The  trustees  are 
to  stand  possessed  of  the  property  '*  as  a 
fund  of  personal  and  not  real  estate."  Upon 
that  supposition  the  will  would  stand  thus : 
**  I  declare  that  my  said  trustees  or  trustee 
shall  stand  and  be  possessed  of  the  proceeds 
to  arise  from  the  sale  of  my  messuages, 
lands,  tenements  and  hereditaments  upon 
the  trusts  for  sale  after-mentioned."     That 


is,  therefore,  a  mere  conversion  without  any 
declaration  as  to  its  being  personal  estate. 
Now,  in  that  simple  case  the  authorities  are 
too  clear  to  make  the  citation  of  any  neces- 
sary.    The  will  may  and  does  determine  in 
what  quality  the  property  shall  be  taken  by 
those  upon  whom  it  shall  devolve,  but  it  is 
silent  as  to  the  persons  who  are  to  take;  and 
the  original  right  of  the  heir-at-law  must 
prevail.    Omitting  the  cases  of  The  Connteu 
of  Bristol  V.  Hungerford{  1 ),  Rogers  v.  Rogers 
(2),  and  Phillips  v.  PhilUps{3\  the  next- 
of-kin  can  produce  no  reported  case  which 
supports  their  claim  upon  a  devise  by  im- 
plication.    The  first  of  these  cases,  it  was 
admitted,  could  not  be  relied  upon ;  for  the 
same  individuals  were  there  both  heirs-at- 
law  and  next-of-kin,  and  the  decree  declares 
their  title  as  "  heirs-at-law  and  representa- 
tives" of  the  testator.  In  Phillips  v.  PhiUips 
the  decision  turned  upon  the  direction  in 
the  will  that  the  surplus  proceeds  of  the  real 
estate  should  be  deemed  part  of  the  testator's 
personal   estate.     Jessopp   v.    Watson  {4)^ 
decided  by  the  same  learned   Judge  who 
decided  Phillips  v.  Phillips  and  AmphkU  v. 
Par  Are  (5),  is  an  authority  that  in  the  absence 
of  the  direction  that  the  surplus  proceeds  of 
the  real  estate  should  be  deemed  personal 
estate,  those  proceeds  would  go  to  Uie  heir- 
at-law. 

The  next  question  then  is,  whether  this 
additional  direction  that  the  proceeds  of  the 
real  estate  shall  be  "a  fund  of  personal 
and  not  of  real  estate,"  makes  any  difference. 
In  Amphlett  ▼.  Parke  and  Phillips  v. 
Phillips  similar  expressions  occurred.  Sir 
J.  Leach  decided  both  cases  in  fisivour  of 
the  claim  of  the  next-of-kin.  The  former 
( Amphlett  Y,  Parke)  was  reversed  on  appeal 
by  Lord  Chancellor  Brougham  ;  the  latter 
has  never  been  reviewed  on  appeal.  Bat 
Collins  V.  Wakeman  (6),  (notwithstanding 
the  criticisms  at  the  bar),  is,  I  think,  an 
authority  against  the  effect  attributed  by 
Sir  J.  Leach  to  the  words  I  am  now  consi- 
dering. I  think  also  it  is  impossible  to 
read  the  judgments  of  the  Lord  Chancellor, 

(1)  2  Vern.  645  ;  Prec.  in  Chanc.  81. 

(2)  3  P.  Wms.  194. 

(3)  1  Myl.  &  K.  649:  B.o.lLaw  J.  Rep.  (5.s.) 
Chanc.  214. 

(4)  1  Ibid.  665  ;  a.  c.  2  Law  J.  Rep.  (n.s.) Chanc 

197. 

(5)  1  Sim.  275  ;  a.  c.  5  Law  J.  Rep.  Chano.  1S9. 
(G)  2  Ve8.jun.  683. 
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in  Cogan  V.  Stephens  {7)  and  in  Williams 
V.  Williams  (8),  without  discovering  in  both 
the  clear  expression  of  his  disapprobation 
of  the  decision  in  Phillips  v.  Phillips,  The 
reasoning  of  Lord  Langdale,  in  Johnson  v. 
fVoods(9),  precludes  the  supposition  that 
he  would  do  otherwise  than  dissent  from 
the  decision  in  Phillips  v.  Phillips,  In 
FUnt  V.  fVarren  {10)  in  which  the  testator 
also  directed  the  proceeds  of  his  real  estate 
to  be  deemed  part  of  his  personal  estate,  the 
Vice  Chancellor  of  England  decided  on  fur- 
ther directions,  28th  of  February  1848,  that 
the  heir  was  entitled  to  the  surplus  proceeds 
of  the  real  estate.  Phillips  v,  Phillips  was 
cited  before  him,  but  according  to  the  note 
upon  the  brief  of  counsel  in  that  case,  the 
Vice  ChanceUor  said,  that  if  he  decided 
otherwise  than  in  favour  of  the  heir  he 
should  be  doing  violence  to  a  settled  prin- 
ciple of  law.  In  Gordon  V,  Atkinson,  19th 
of  July  1847,  the  same  expressions  occurred. 
Phillips  V.  Phillips  was  cited,  but  the 
Vice  Chancellor  Knight  Bruce  also  decided 
against  that  case ;  and  if  the  expression  of 
my  opinion  could  add  anything  to  the  weight 
of  these  authorities,  I  would  ask  (the  ques- 
tion being  whether  the  will  contains  a  devise 
by  implication  to  the  next-of-kin)  how  it  is 
possible  that  such  an  implication  can  be 
found  in  a  will,  every  disposition  in  which 
is  hostile  alike  to  the  next-of-kin  and  to  the 
heir-at-law  ?  With  respect  to  the  rest  of  the 
cases,  1  agree  with  Mr.  Wood  that  they  may 
be  safely  dealt  with  as  establishing  the 
undisputed  proposition,  that  the  Court  must 
give  effect  to  any  legal  devise  a  testator 
may  make,  and  as  material  only  so  far  as 
they  may  shew  in  what  way  the  principle 
has  been  applied  in  cases  similar  to  that 
before  the  Court. 

The  decision  in  this  case  must,  there- 
fore, in  my  opinion,  depend  wholly  upon 
the  effect  given  to  the  words,  "  for 
which  purpose  I  declare  that  such  pro- 
ceeds, or  part  thereof,  shall  not  in  any  event 
lapse  or  result  for  the  benefit  of  my  heir-at- 
law."  The  will,  therefore,  stands  thus :  it 
declares  that  the  trustee  or  trustees  are  to 
stand  possessed  of  the  proceeds  to  arise 

(7)  5  Lftw  J.  Rep.  (k.s.)  Chanc.  17. 

(8)  Ibid.  84. 

(9)  2  Bear.  409;  8.c.  9  Law  J.  Rep.  (n.s.) 
Chanc.  244. 

(10)  14  Sim.  554. 


from  the  sale  of  the  hereditaments  as  a  fund 
of  personal  and  not  real  estate.  That  would 
not  give  it  to  the  next-of-kin.     The  will 
then  proceeds,  "  for  which  purpose  I  declare 
that  such  proceeds  or  any  part  thereof  shall 
not  in  any  event  lapse  or  result  for  the 
benefit  of  my  heir-at-law."     To  try  the 
effect  of  this  clause,  let  it  be  supposed  that 
the  testatrix  had  made  a  codicil  disposing 
of  the  whole  of  the  fund,  and  the  devisee 
afterwards  died  in  her  lifetime,  so  as  to 
make,  strictly  speaking,  a  lapse  or  resulting 
trust  for  the  heir-at-law.     Now  I  admit 
that,  at  the  close  of  the  argument,  I  was 
under  impressions  favourable  to  the  next- 
of-kin,  and  much  trouble  and  anxiety  it 
would  have  saved  me  to  have  retained  the 
impression  I  then  had ;  but  I  am  satisfied 
that  I  should  be  giving  an  undue  effect  to 
the  words  in  question,  if  I  were  to  found 
upon  them  a  gift  by  implication  in  favour  of 
the  next-of-kin.     To  explain  my  view  of 
the  case,  I  set  out  by  assuming  that  the 
previous  words  of  the  will   down  to  the 
words  "  shall  be  deemed  a  fund  of  personal 
estate,"  do  not  express  an  intention  in  &vour 
of  the  next-of-kin.     The  argument  then  of 
the  next-of-kin  must  be,  that  the  intention 
to  exclude  the  heir  makes  the  previous  words 
of  the  will  express  that  which  per  se  they  do 
not  express.     This  must  be  Uie  argument, 
for  nothing  can  be  more  clear  than  that 
the  mere  intention  to  exclude  the  heir  will 
be  void  and  inoperative  unless  there  be  a 
gift  to  some  one  else.     Now,  is  the  meaning 
thus  sought  to  be  infused  into  the  previous 
words  of  the  will  necessarily  implied  in  the 
clause  excluding  the  heir?     What,  in  the 
first  place,  is  the  purpose  for  which  the 
testatrix  says  she  excludes  the  heir  ?     It  is 
simply  that  the  real  estate  may  be  made  a 
fund  of  personal  estate.     But  that  purpose 
will  not  per  se  disinherit  the  heir,  except 
for  the  purposes  of  the  will ;  and  if  the  pur- 
poses for  which  the  heir-at-law  is  excluded 
may  be  taken  as  the  measure  of  the  intended 
effect  of  the  exclusion,  the  clause  will  dis- 
inherit the  heir  for  the  purpose  of  the  will, 
but  no  further.     Again,  suppose  the  tes- 
tatrix to  have  added  "  I  declare  that  such 
proceeds,  or  any  part  thereof,  shall  not  in 
any  event,  lapse  or  result  for  the  benefit  of 
my  heir-at-law,  but  shall  fall  into  the  residue 
of  my  estate,"  such  words  would,  I  appre- 
hend, have  put  the  claim  of  the  next-of-kin 


864 


COURTS  OF  CHANCERY: 


out  of  the  question.  It  would  then  have 
been  plain  that  the  purpose  of  the  testatrix 
-was  to  provide  that  lapsed  legacies  should 
fall  into  the  residue,  so  as  to  give  the  whole 
to  her  legatees  (particular  or  general),  to  the 
exclusion  of  the  heir ;  but  not  to  prefer  the 
next-of-kin  to  the  heir,  in  cases  not  affected 
by  her  testamentary  disposition :  in  other 
words,  to  disinherit  the  heir  for  the  pur- 
poses of  the  will  and  no  further.  It  would 
be  a  conversion  out  and  out,  for  the  pur- 
poses of  the  will.  Is  it  necessary  then  to 
carry  the  effect  further?  This  point  was 
put  by  Mr.  Walker  in  the  strongest  pos- 
sible light  for  the  next-of-kin.  He  urged 
that  in  the  reported  cases  the  testatrix  had 
been  employed  only  in  what  he  calls  the 
work  of  testacy,  and  that  the  Court  had 
refused  to  infer  therefrom  any  intention 
applicable  to  the  case  of  intestacy.  Whereas 
in  this  case,  the  work  upon  which  the  tes- 
tatrix was  employed  was  intestacy ;  and  it 
is  not  to  be  denied  that  the  testatrix,  intend- 
ing only  to  effect  a  limited  object,  may  have 
given  directions  more  extensive  than  that 
limited  purpose  required.  But  in  answer 
to  this,  it  must  be  remembered  that  what  I 
am  called  upon  to  do  is  not  to  give  effect 
to  an  intention  expressed  in  the  will,  but  to 
imply  an  intention  not  expressed  in  favour 
of  parties  to  whom  the  testatrix's  testamen- 
tary dispositions  are  as  hostile  as  the  clause 
of  exclusion  is  to  the  heir, — parties  whom 
she  had  excluded  as  directly  as  she  had 
excluded  the  heir.  How  can  I,  in  such  cir- 
cumstances, infer  an  intention  in  favour  of 
those  parties ;  much  less  say  that  such  inten- 
tion is  a  necessary  implication  ?  Admitting 
the  intention  to  exclude  the  heir,  is  not  the 
intention  to  exclude  the  next-of-kin  equally 
clear  ?  Where,  then,  is  there  room  for  an 
implication  in  favour  of  the  next-of-kin? 
In  these  circumstances  I  feel  myself  called 
upon  to  follow  the  course  of  decision  in 
holding  that  the  testatrix  has  expressed  an 
intention  to  exclude  the  heir  only  for  the 
purposes  of  her  will ;  and  that  if  her  words 
express  more,  and  she  has  failed  to  say  who 
shall  take  the  surplus,  the  law  must  dispose 
of  it.  The  heir-at*law  is  excluded  in  one 
part  of  the  will,  and  the  next-of-kin  in 
another  part ;  and  the  law,  therefore,  must 
dispose  of  it.  In  this  view  of  the  case  I 
give  full  effect  to  every  word  in  the  will, 
including  the  words   **in  any  event,"  in 


their  application  to  cases  to  which  I  think 
the  testatrix  meant  to  apply  them ;  and  I 
restrain  the  application  of  the  words  only 
in  a  case  to  which  the  will  does  not  apply ; 
and  I  here  suppose  the  testatrix  actnaily  to 
have  made  an  appointment  disentitling  the 
next-of-kin.   She  has  not,  so  far  as  she  has 
gone,  expressed  an  intention  in  favour  of 
the  next-of-kin,  but  has  reserved  the  whole 
for  testamentary  disposition.    If  by  her  will 
she  had  disposed  of  it  in,  favour  of  her 
next-of-kin  they  would  have  taken  it  as 
devisees,  and  would  not  have  taken  it  except 
in  that  way.     Now  it  was  said,  that  by 
putting  this  construction  upon  the  will  I 
should  in   effect  be  deciding  that  in  no 
possible  case  can  the  next-of-kin  take  by 
implication .     I  do  not  decide  any  such  case. 
I  decide  only  that  where  a  testatrix  has 
shewn  an  intention   not  to  die  intestate, 
which  she  has  here,  and  has  therefore  shewn 
an  intention,  by  her  testamentary  disposi- 
tions, hostile  to  the  next-of-kin,  unless  by 
bequest,  and  where  those  words  of  exclusion 
of  the  heir  have  a  sensible  operadon  with- 
out applying  them  to  a  general  intestacy, 
there  is  no  necessary  implication  in  favour 
of  the  next-of-kin.     I  rely  more  than  all 
upon  what  I  call  the  plain  common  sense  of 
the  case.     There  could  be  no  intention  in 
favour  of  those  whom  the  will  excludes. 
The  heir  takes  not  by  intention,  but  by  the 
absence  of  intention. 


.C.     \ 
il  15./ 


FR£NDERGAST  V.  LU8HINGT0N. 


L 

April 

Practice, — Appeal — Staying  Proceedings 
pending  Appeal. 

Where  the  question  in  a  suit  was,  whether 
a  sufficient  quantity  of  foreign  stocks  mighi 
be  appropriated  for  the  purpose  of  seewring 
an  annuity  for  the  testator's  widow  during 
her  life,  or  whether  she  was  entitled  to  have 
it  secured  by  an  appropriation  of  SL  per 
cent,  consols,  and  the  Court  had  decided 
that  it  ought  to  6e  secured  in  31,  per  cent, 
consols,  and  the  residuary  legatees  appealed 
to  the  House  of  Lords,  the  Court  stayed 
proceedings  pending  the  appeal,  upon  eon* 
dition  that  the  shares  of  the  appellants  in  the 
residuary  estate  should  be  liable  to  make 
good  any  loss  which  might  arise  in  am.'' 
sequence  of  such  stay  of  proceedings. 
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The  widow  of  the  testator  in  this  suit 
was  entitled  for  her  life  to  an  annuity  of 
1 ,500^.  per  annum .  The  chief  question  raised 
was,  whether,  under  the  terms  of  the  will, 
she  was  entitled  to  have  her  annuity  secured 
by  the  appropriation  of  a  sufficient  quantity 
of  3^.  per  cent,  consols,  or  whether  the 
directions  of  the  will  would  he  satisfied  by 
appropriating  an  adequate  amount  of  foreign 
securities,  in  which  a  great  part  of  the  tes- 
tator's property  had  been  invested.  The 
Vice  Chancellor  Wigram  and  the  Lord 
Chancellor  had  decided  that  the  annuity 
ought  to  be  secured  in  the  3/.  per  cents. 
The  case  is  reported  in  16  Law  J,  Rep. 
(n.s.)  Chanc.  125. 

Some  of  the  children  of  the  testator,  who 
were  interested  in  the  residue,  appealed 
from  this  decision  to  the  House  of  Lords; 
and  an  application  was  now  made  on  their 
behalf  that  all  further  proceedings  under 
the  decree  made  by  Vice  Chancellor  Wi- 
gram, and  affirmed  by  the  Lord  Chancellor, 
might  be  stayed  pending  the  appeal  to  the 
House  of  Lords. 

Mr,  Beihell  and  Mr.  Heiheringionj  in 
support  of  the  application,  contended,  that 
H  the  foreign  securities  were  at  once  sold, 
and  the  proceeds  invested  in  3^.  per  cent, 
consols,  the  subject-matter  of  the  appeal 
wonld  be  taken  away,  and  the  income 
arising  from  the  estate  of  the  testator  would 
be  very  materially  decreased,  although  the 
residuary  legatees  might  ultimately  be  held 
entitled  to  keep  the  foreign  securities  in 
their  existing  state. 

The  Solicitor  General  and  Mr.  Tennani 
appeared  for  the  widow,  and  insisted  that 
if  any  such  order  was  made,  some  satisfac- 
tory indemnity  ought  to  be  given  against 
any  loss  which  might  arise. 

Mr,  Wood  and  Mr,  Macnaughten  ap- 
peared for  some  of  the  other  children  of  the 
testator,  who  were  not  appellants,  and 
insisted  that  their  interests  ought  not  to  be 
prejudiced  by  any  order  made  upon  the 
present  application. 

The  Lord  Chancellor  made  the  follow- 
ing order :  The  defendants,  Guy  Lushington 
Prendergast,  Charles  George  Prendergast, 
Dora,  the  wife  of  William  Simson,  and 
Mary  Swinton  (who  were  four  of  the  resi- 
duary legatees  under  the  will  of  Guy  Lenox 
Prendergast,  the  testator,  and  his  children 


by  a  former  marriage),  consenUng  and 
undertaking  that  their  several  and  respec- 
tive shares  of  such  residue  shall  be  liable  to 
make  good  any  loss  that  the  plaintiff  may 
sustain  by  reason  of  this  order  as  this  Court 
shall  direct,  his  Lordship  doth  order  that 
all  further  proceedings  under  the  decretal 
order  pronounced  in  this  cause  on  the  9th 
day  of  July  1846,  and  affirmed  by  his 
Lordship's  order  dated  the  21st  day  of 
January  1847,  be  stayed  pending  the  appeal 
presented  to  the  House  of  Lords  by  the 
last-named  defendants,  or  until  further 
order.  And  it  is  ordered  that  the  costs  of 
all  parties  of  this  application  be  borne  and 
paid  out  of  the  capital  of  the  general  per- 
sonal estate  of  the  testator.  And  this  order 
is  to  be  without  prejudice  to  any  application 
which  the  defendants,  Emma  Maria  Pren- 
dergast, Louisa  Lenox  Prendergast,  and 
Lenox  Prendergast  (who  were  children  of 
the  testator  by  the  plaintiff),  may  be  advised 
to  make  touching  the  funds  in  question. 


.C.      \ 

rU18.  / 


JONES  V,  MORGAN. 


V. 

April 

Practice, '^Bill — Motion  to  dismiss. 


Upon  motion  to  dismiss  by  one  of  several 
defendants^  the  plaintiff  alleged  that  he  had 
been  unable,  to  proceed  on  account  of  the 
other  defendants  having  demurred,  and  the 
order  upon  such  demurrer  not  having  been 
drawn  up:  —  Held,  that  the  bUl  must  be 
dismissed,  as  against  this  defendant. 

This  was  a  motion  on  behalf  of  one  of 
the  defendants  to  dismiss  the  plaintiff's  bill 
for  want  of  prosecution.  The  answer  of 
this  defendant  was  filed  on  the  14th  of 
February  1846,  and  no  further  proceedings 
had  been  taken  against  him  by  die  plaintiff. 

Mr,  H,  James  appeared  in  support  of 
the  motion. 

Mr.  WUlcock  opposed  it,  on  the  ground, 
that  circumstances  had  occurred  which  pre- 
vented the  plaintiff  from  prosecuting  the 
suit  against  the  other  defendants  who  had 
demurred  to  the  bUl ;  and  stated  that  their 
demurrer  had  been  overruled  by  this  Court. 
The  demurring  defendants  appealed  to  tlic 
Lord  Chancellor.  The  appeal  was  heard  in 
May  1846,  and  in  December  following,  His 
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Lordship  gave  judgment,  overruling  the 
demurrer  for  want  of  equity,  and  allowing 
the  demurrer  as  to  parties,  hut  leave  was 
given  to  amend.  Some  difficulty  had  heen 
raised  with  respect  to  this  order,  in  conse- 
quence of  which  it  had  not  heen  drawn  up ; 
and  the  plaintiff  had,  therefore,  been  unable 
to  proceed  with  the  suit. 

The  yic£  Chancellor  made  an  order 
dismissing  the  bill  as  against  the  defendant 
now  moving. 


V.C.       1   THE  WEST  CORNWALL  RAILWAY 

April  26.  J         COMPANY  v.  mowatt. 

Railway — Contract — Power  of  Company 
as  to  selling  Shares  at  a  Discount* 

By  a  railway  aci^  power  was  given  to  the 
directors  to  borrow  money  upon  debentures, 
when  all  the  shares  should  be  allotted  and 
half  the  capital  paid  up.  The  company 
having  a  great  number  of  shares  unallottedj 
contracted  to  sell  them  to  the  defendant  at 
a  discount  of  51,  per  share,  and  upon  pay- 
ment by  the  defendant  of  the  whole  sum 
agreed  upon,  the  company  were  to  deliver 
debentures  to  the  amount  of  51.  per  share  to 
the  defendant,  payable  three  years  after  date, 
provided  they  were  in  a  position  legally  to  do 
so.  At  the  time  of  the  contract,  much  less 
than  half  the  capital  had  been  paid  up : — 
Held,  upon  demurrer  to  a  bill  by  the  com' 
pany  for  specific  performance,  that  the 
vontract  could  not  be  enforced. 

This  was  a  bill  filed  by  the  West  Corn- 
wall Railway  Company  against  Francis 
Mowatt,  for  the  specific  peiformance  of  an 
agreement  entered  into  by  the  defendant 
for  the  purchase  of  4,935  shares  in  the 
railway  company,  and  for  an  injunction  to 
restrain  the  defendant  from  proceeding 
against  Messrs.  Denison,  the  bankers  of 
the  company,  for  the  recovery  of  certain 
other  shares  deposited  by  the  defendant  as 
security  for  the  purchase-money. 

The  bill  stated  that  the  act  of  parliament 
authorizing  the  making  of  the  railway  was 
passed  in  the  9th  and  10th  year  of  her 
present  Majesty  ;  and  it  was  thereby  en- 
acted, that  the  capital  of  the  company 
should  be  500,000/.,  in  25,000  shares  of 
•20/.  each ;  that  the  directors  of  the  com- 


pany were  empowered  to  borrow  upon  mort- 
gage any  sum  not  exceeding  165,000/., 
subject  to  a  proviso,  that  no  part  of  such 
sum  should  be  borrowed  until  the  whole  of 
the  capital  of  the  company  should  have 
been  subscribed  for,  and  one  half  actually 
paid  up ;  that  in  the  month  of  April  1847, 
4,935  shares  remained  unallotted,  and  no 
more  than  4/.  upon  each  share  then  allotted 
had  been  called  up;  that  previously  to 
April  1847,  the  defendant  F.  Mowatt  pro- 
posed to  the  directors  of  the  company  to 
take  in  his  own  name  all  the  unappro- 
priated shares  in  the  company,  and  that 
after  various  negotiations  a  memorandum  of 
agreement  was  signed  on  the  21st  of  July 
1847,  by  F.  Mowatt  and  by  Louis  Vigurs, 
as  agent  to  the  board  of  directors ;  which 
memorandum  was  to  the  following  effect : — 

"Memorandum  of  agreement  between 
F.  Mowatt,  of  the  one  part,  and  Louis 
Vigurs,  of  the  other  part.  For  the  con- 
siderations hereinafter  mentioned,  the  said 
F.  Mowatt  agrees  to  take  the  whole  of  the 
unappropriated  shares  in  the  West  Cornwall 
Railway  Company,  being  4,935  shares, 
and  to  pay  the  sum  of  41,  per  share,  in 
respect  of  such  shares,  on  or  before  the  15th 
of  August  next,  and  meanwhile  to  deposit 
with  the  bankers  of  the  said  company 
securities  which  will  satisfy  them  to  the 
extent  of  20,000/.  That  so  soon  as  the 
sum  of  15/.  per  share  shall  have  been  paid 
on  the  said  4,935  shares,  and  the  com- 
pany is  in  a  position  legally  to  do  so,  they 
shall  deliver  to  the  said  F.  Mowatt,  or  his 
order,  mortgage  debentures  of  tiie  West 
Cornwall  Railway  Company,  payable  three 
years  after  date,  and  bearing  interest  at  the 
rate  of  5/.  per  cent,  per  annum,  for  the  sum 
of  24,675/.,  being  at  the  rate  of  5/.  per 
share." 

The  bill  then  stated,  that  the  said  agree- 
ment was  adopted  and  confirmed  in  the 
usual  manner  at  a  meeting  of  the  share- 
holders, held  for  that  purpose ;  and  that  m 
pursuance  of  the  said  agreement,  the  defen- 
dant deposited  with  Messrs.  Denison  &  Co. 
eertain  certificates  or  shares  in  the  Man- 
chester and  Leeds  Railway  Company,  as  a 
security  for  the  purchase- money  agreed  to 
be  paid  by  him.  The  bill  further  stated, 
that  the  plaintiffs  had  ever  since  been  ready 
to  deliver  to  the  defendant  certificates  for 
the  said  4,935  shares,  and  (upon  payment 
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by  him  of  the  15/.  per  share)  to  deliver 
debentures  according  to  the  terms  of  the 
agreement,  when  and  so  soon  as  they  could 
legally  do  so ;  that  the  defendant  soon 
afterwards  paid  up  a  deposit  of  41,  per 
share  upon  fifty  of  the  shares  allotted  to 
him ;  and  the  defendant  was  then  elected 
chairman  of  the  board  of  directors;  that 
applications  were  subsequently  made  to  the 
defendant  to  pay  up  the  deposit  upon  the 
remainder  of  his  shares,  but  he  refused  to 
pay  the  same,  or  any  part  thereof,  and  also 
refused  to  fulfil  the  terms  of  his  said  agree* 
ment. 

The  bill  prayed  that  it  might  be  de- 
clared that  the  defendant  was  bound  by 
the  said  agreement  of  the  21st  of  July  1847, 
and  that  he  might  be  decreed  specifically 
to  perform  the  same,  or  in  default  thereof, 
that  the  said  shares  belonging  to  the  defen- 
dant in  the  Manchester  and  Leeds  Railway 
Company  so  deposited  as  aforesaid,  might 
be  sold  and  converted  into  money,  under 
the  direction  of  the  Court,  and  the  monies 
to  be  produced  from  such  sale  might  be 
applied  in  or  towards  the  satisfaction  of 
what  should  be  found  due  from  the  defen- 
dant, and  that  the  defendant  might  be 
restrained  in  the  mean  time  firom  possessing 
himself  of  the  said  shares  so  deposited  with 
Messrs.  Denison  &  Co.,  and  from  pro- 
secuting any  action  at  law  against  the  said 
bankers,  for  or  in  respect  thereof,  and  from 
transferring  the  said  shares  to  any  persons 
other  than  the  plaintiffs. 

The  defendant  put  in  a  demurrer  to  the 
bill,  for  want  of  equity  and  parties. 

Mr.  J.  Parker,  Mr.  RoU,  and  Mr.  Toller, 
in  support  of  the  demurrer,  contended  that 
the  agreement  of  July  1847  could  not  be 
enforced,  on  the  ground  that  the  railway 
company  had  no  power  to  enter  into  it. 
The  agreement  in  fact  was,  that  the  deben- 
tures should  be  given  in  the  way  of  dis- 
count, and  the  only  power  given  by  the 
act  to  issue  debentures  was  in  respect  of 
borrowed  money.      It  was  also  expressly 
provided  by  the  act,  that  no  money  should 
be  borrowed  until  the  whole  of  the  shares 
were  allotted,  and  half  the  capital  of  the 
company  had  been  paid  up.     This  part  of 
the  act  had  not  been  fulfilled,  and  the  com- 
pany could  not  contract  to  do  that  which 
at  present  they  had  no  power  to  perform. 
This  agreement  would  have  the  effect  of 


rendering  the  act  of  the  legislature  useless. 
It  was  to  sell  a  great  portion  of  the  shares 
at  bl.  below  their  value,  so  that  the  capital 
of  the  company  would  be  much  below  the 
prescribed  amount  Another  objection  was 
for  want  of  parties.  The  bill  prayed  an 
injunction  to  restrain  the  defendant  from 
possessing  himself  of  the  shares  deposited 
in  the  hands  of  the  bankers  of  the  company. 
It  was  contended,  that  for  this  purpose 
the  Messrs.  Denison  ought  to  have  been 
made  parties  to  the  suit. 

Mr.  BeiheU  and  Mr.  Malint,  in  support 
of  the  bill,  contended,  that  the  agreement 
entered  into  was  evidently  for  the  advantage 
of  the  company,  and  the  directors  were, 
therefore,  justified  in  the  course  they  had 
pursued.    The  shares  were  at  a  discount  in 
the  market  at  the  time,  and  they  merely 
contracted  to  sell  them  to  the  defendant 
upon  the  best  terms  that  could  be  obtained. 
If  the  directors  were  exceeding  their  powers 
in  agreeing  and  giving  debentures  for  any 
money  except  such  as  should  have  been 
borrowed,  still  it  was  evident  that  both  of 
the  contracting  parties  must  have  been  aware 
of  the  terms  of  the  act,  and  the  defendant 
could  not  now  evade  his  liability  by  shew- 
ing that  a  portion  of  the  contract  was  con- 
trary to  the  provisions  of  the  act  of  parlia- 
ment.    It  was  said  that  the  company  had 
not  power  to  issue  debentures  until  all  the 
shares  were  allotted,  and  a  certain  portion 
of  the  money  paid  up  ;  but  that  would  not 
render  the  agreement  void,  because  the 
railway  company  upon  being  applied  to  for 
the  debentures,  might  have  gone  to  parlia- 
ment and  obtained  powers  to  enable  them 
to  give  the  defendant  the  debentures  con- 
tracted for.     The  liability  to  give  deben- 
tures was  only  contingent ;  and  before  the 
defendant  required  them,  the  money  re- 
quired by  the  act  of  parliament  might  have 
been  paid  up,  and  the  company  might  have 
been  in  a  position  to  have  legally  issued 
them.     It  could  not  be  assumed  by  the 
Court  that  the  company  would  never  be 
empowered  to  give  debentures.     The  mere 
inability  of  the  company  to  perform  the 
agreement  at  the  time  it  was  entered  into, 
would  not  prevent  the  Court  from  enforcing 
it ;  and  if  the  time  prescribed  by  the  act 
should  not  have  arrived  when  the  defendant 
called  for  the    debentures,   the  company 
might  obtain  fresh  powers  from  the  legis- 
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lature,  and  might  also  obtain  powers  for 
issuing  the  shares  at  a  discount — The  Great 
Western  Railway  Company  v.  the  Birming^ 
ham  and  Oxfwd  Junction  Railway  Company 

(I)- 

The  Vice  Chancellor. — Suppose  a  sub- 
ject  of  this  realm  were  to  contract  to  sell 
all  the  rights  and  royalties  of  the  Queen, 
whenever  he  should  be  entitled  to  them, 
and  then  file  a  bill  for  specific  performance, 
could  such  a  contract  be  enforced?  The 
sooner  this  demurrer  is  allowed  the  better. 

Demurrer  allowed. 


ril26;   V 
ay  4.    3 


FORD  V,  WA8TBLL. 


L. 

April 
May 

Mortgage  —  Foreclosure  —  Inrolment  of 
Order  absolute — Enlargement  of  Time, 

The  plaintiff  obtained  the  common  decree 
for  foreclosure^  and  afterwards  the  order 
absolute^  which  last^mentioned  order  was 
inrolled.  Upon  motion  by  the  defendant 
for  the  enlargement  of  the  time  fixed  by  the 
order  absolute  for  the  payment  of  the  mort-^ 
gage  debt^  it  was  held^  that  the  inrolment  of 
the  order  need  not  be  vacated^  and  that  the 
Court  was  not  precluded  from  enlarging  the 
time. 

This  was  a  foreclosure  suit,  in  which  the 
plaintiff  had  obtained  a  decree  for  foreclo- 
sure. 

The  18th  of  March  1847  had  been  ap- 
pointed by  the  Master  for  the  payment  of 
the  mortgage  debt.  The  mortgagor  made 
default  in  payment;  and  on  the  23rd  of 
March,  the  plaintiff  obtained  an  order  ab- 
solute that  the  mortgagor  should  be  fore- 
closed, which  order  was  afterwards  inrolled. 
In  June  1847,  a  motion  was  made  before 
Vice  Chancellor  Wigram,  that  the  time  for 
payment  of  the  mortgage  debt  might  be 
enlarged  for  six*  months,  notwithstanding 
the  order  of  the  23rd  of  March  1847.  The 
Vice  Chancellor  Wigram  pronounced  his 
judgment  on  the  2nd  of  July  1847,  which 
is  reported  in  16  Law  /•  Rep*  (n.s.)  Chanc. 
372. 


His  Honour  expressed  a  doubt  whether, 
in  consequence  of  the  inrolment  of  the  order 
of  the  ^3rd  of  March  1847,  that  order 
could  be  re-heard,  except  by  the  House  of 
Lords,  and  whether  he,  as  Vice  Chancellor, 
had  any  authority  to  order  the  inrolment 
to  be  vacated. 

The  defendant  now  moved,  before  the 
Lord  Chancellor,  that  the  time  for  payment 
of  the  monies  due  to  the  plaintiff  might  be 
enlarged  for  six  months,  or  such  other  time 
as  the  Court  might  think  proper,  and  that 
for  this  purpose  the  inrolment  of  the  order 
of  the  23rd  of  March  1847  might  be 
vacated  and  that  order  discharged,  upon  the 
condition  of  the  defendant  paying  the  debt 
within  the  enlarged  time. 

Mr,  Wood  and  Mr.  Goodeve  appeared  in 
support  of  the  motion ;  and — 

The  Solicitor  General  and  Mr.  RandeU 
opposed  it. 

The  Lord  Chancellor  said,  that  he 
would  examine  the  cases,  and  direct  search 
to  be  made  to  ascertain  whether  there  was 
any  authority  shewing  that  it  was  necessary 
to  vacate  the  inrolment  of  such  an  order ; 
but  that  it  appeared  to  his  Lordship  that 
there  was  not  any  necessity  for  ordering 
the  inrolment  to  be  vacated,  as  the  Court 
was  not  asked  to  interfere  with  the  original 
decree,  but  merely  to  grant  an  indulgence 
on  account  of  circumstances  which  were 
quite  independent  of  the  decree. 

May  4. — The  Lord  Chancellor  dis- 
posed of  this  motion  by  referring  it  to  the 
Master  to  compute  for  the  plaintiff  his  sub- 
sequent interest  upon  the  judgment  obtained 
by  him,  and  referring  it  to  the  taxing  Mas- 
ter to  tax  the  plaintiff  his  subsequent  costs, 
including  the  costs  of  this  motion ;  and  the 
Master  was  to  certify  the  total  amount  due 
from  the  defendant,  Ellen  Miles  Wastell, 
to  the  plaintiff,  in  respect  of  his  principal, 
interest  and  costs,  including  291.  \s,  3<{.,  the 
plaintiff's  taxed  costs  of  the  application  to 
the  Court  on  the  2nd  of  July  1847,  and  the 
defendant  £•  M.  Wastell  was  to  pay  what 
should  be  certified  to  be  due  to  him  on  or 
before  the  second  day  of  motions  in  next 
Michaelmas  term. 


(1)  AnU,  p.  2i3. 
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WlGRAM,  V.C. 

March  21 


■'■} 


JONES  V.  HOW. 


Pleading — Parties — 30th  Order  of  August 
1841. 

A  testator f  on  the  marriage  of  his  daughter 
Ai  covenanted  with  the  trustees  of  the  settle^ 
ment  to  leave  by  will  to  A,  an  aliquot  share 
of  the  real  and  personal  estate  of  which  he 
should  die  possessed.  The  testator  having 
survived  A.  died^  and  hg  his  will  left  aU 
his  real  and  personal  estate  to  trustees^  upon 
trust  to  convert  and  colleet  and  stand  pos^ 
sessed  of  the  proceeds  for  the  benefit  of  all 
hiSf  the  testatar'sy  children,  exclusivelg  of 
A,  and  empowered  his  trustees  to  give  effec* 
tual  receipts  for  any  money  payable  under  his 
will.  To  a  bill  by  the  husband,  administra" 
tor  of  A,  against  the  trustees  and  executors, 
praying  an  account  of  the  testator's  estate, 
and  that  A,'s  share  might  be  conveyed  and 
assigned  to  the  plaintiff ,  the  cestuis  que  trust 
under  the  will  are  necessary  parties. 

By  a  deed  of  settlement  dated  the  8th  of 
April  1826,  and  made  in  contemplation  of 
the  marriage  of  the  plaintiff  with  Mary  Way, 
a  daughter  of  W.  Way,  the  testator  in  the 
cause,  W.  Way  covenanted  with  the  plain- 
tiff, his  executors,  administrators,  and  as- 
signs, that  he,  W.  Way,  would,  by  deed  or 
writing,  or  by  his  last  will,  give  and  be* 
queath  to  the  said  Mary  Way  one  equal 
eighth  part  or  share,  or  such  other  part 
as  should  be  an  equal  share  with  all 
and  each  of  his  chUdren  and  child,  of  all 
estates,  monies,  real  and  personal  estate, 
of  which  he  W.  Way  should  die  seised  or 
possessed.  Shortly  after  the  date  of  the 
settlement,  the  marriage  took  effect,  and 
in  i^ebruary  1843  Mary,  the  wile  of  the 
plaintiff,  died,  and  letters  of  administration 
of  her  estate  and  effects  were  granted  to  the 
plaintiff.  In  June  1846  W.  Way  died,  and 
by  his  will  gave  all  his  household  goods, 
fumitare,  &c.  to  his  wife  for  life,  and  after 
her  decease  to  go  among  his  daughters 
equally.  The  testator  then  gave  all  the 
residue  of  his  real  and  personal  estate,  after 
satisfaction  of  his  debts,  funeral  and  testa- 
mentary expenses,  to  trustees  therein  named, 
upon  trust  to  convert  and  collect  and  to 
stand  possessed  of  the  proceeds,  upon  trust 
to  pay  an  annuity  of  200/.  to  his  wife  for 
her  life,  and  after  her  decease,  upon  trust 
New  Series,  XVII.— Chang. 


for  the  benefit  of  his,  the  testator's,  daugh- 
ters, equally;  and  the  testator  gave  full 
power  to  his  trustees,  or  the  survivors  or 
survivor  of  them,  or  the  heirs,  executors, 
or  administrators  of  such  survivor,  to  give 
discharges  for  any  sum  or  sums  payable  to 
him  or  them  under  his  said  will.  The  tes- 
tator left  five  children  only  surviving  him, 
namely,  a  son  and  four  daughters. 

In  1847,  the  present  bill  was  filed  by  F. 
Jones,  the  husband  of  Mary,  against  the  trus- 
tees named  in  the  will,  stating  that  the  testator 
had  not,  by  any  deed  or  writing  or  otherwise 
in  his  lifetime,  performed  the  said  agree- 
ment or  covenant ;  and  it  prayed  an  account 
of  the  real  and  personal  estate  of  which  the 
testator  was  seised  or  possessed  at  his  death, 
and  of  all  reversionary  shares,  settlements, 
and  post  obit  bonds  and  obligations  depen- 
dent on  the  life  estate  or  other  interest  of 
the  testator,  or  payable  after  his  decease, 
and  given  or  granted  by  the  testator,  to  or 
for  the  benefit  of  all  or  any  one  or  more  of 
his  children  in  his  lifetime,  and  that  the 
share  and  just  rights  and  interests  of  the 
plaintiff  in  the  real  and  personal  estate  of 
the  testator  under  the  said  deed  of  agree- 
ment or  covenant  might  be  ascertained,  and 
that  the  plaintiff  might  be  decreed  entitled 
to  receive  a  conveyance  and  assignment 
of  the  plaintiff's  share  of  the  said  real  and 
personal  estate  from  the  trustees,  pursuant 
to  the  said  agreement  or  covenant,  or  other- 
wise that  he  might  be  decreed  entitled  to 
receive  from  the  defendants,  the  trustees,  the 
full  amount  and  value  thereof,  to  be  ascer- 
tained by  the  Court,  in  case  the  same  should 
have  been  converted  by  the  defendants. 
The  bill  then  prayed  that  the  usual  accounts 
of  the  testator's  real  and  personal  estate 
might  be  taken  as  against  the  trustees, 
and  the  clear  residue  thereof  ascertained 
and  secured  to  answer  and  meet  the  plain- 
tiff's said  claims  and  interest. 

The  defendants,  by  their  answer,  sub- 
mitted that  the  eettuis  que  trust  under  the 
will,  namely,  the  testator's  daughters  and 
their  husbands,  were  necessary  parties  to  the 
suit. 

The  cause  was  set  down  for  argument 
under  the  30th  Order  of  August  1841  (1), 
upon  the  objection  for  want  of  parties. 

Mr.  Haldane,  in  support  of  the  objection, 

(1)  Ord.  Can.  173 ;  10  Law  J.  Rep.  (N.8.)Cbanc. 
413. 
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contended,  that  as  tbe  prayer  of  the  hill 
was  for  a  specific  aliquot  portion  of  the 
testator's  estate,  and  not  a  suit  by  a  creditor 
for  his  debt  or  damages,  the  case  did  not 
fall  within  the  30th  Order  of  August  1841 ; 
and  he  cited— 

Barkley  v.  Lord  Reay^  2  Hare,  306; 
s.  c.  1 2 Law  J.  Rep.  (n.s.)  Chanc.  320. 

Ward  V.  Basseti,  5  Hare,  179. 

Mr^  Roll  and  Mr,  Haig^  for  the  plain* 
tiff,  contended,  that  as  to  the  personal  estate, 
the  cestuis  que  trust  were  sufficiently  repre- 
sented by  the  executors ;  and  that,  as  to 
the  real  estate,  the  trustees  had  powers  of 
sale  and  of  giving  effectual  receipts  for  the 
purchase-money  ;  and  therefore  the  case 
was  within  the  30th  Order  of  August  1841* 
In  Cox  V.  Barnard  (2)  the  eestuia  que  trust 
were  held  to  be  necessary  parties,  because 
the  power  of  sale  was  not  to  arise  until  after 
the  death  of  the  tenant  for  life. 

WioRAM,  V.C.  —  The  covenant  of  the 
testator  is  to  leave  his  daughter  a  specific 
share  of  his  real  and  personal  estate.  The 
bill,  instead  of  being  a  creditors'  bill,  is  a 
suit  for  specific  performance,  and  it  asks 
that  the  plaintiff  may  have  a  conveyance 
and  assignment  of  his  specific  share.  To 
such  a  suit  the  cestuis  que  trust  under  the 
will  roust  be  necessary  parties. 

Objection  allowed,  with  liberty  to 
amend;  costs  reserved. 


WlORAM 

March  15 


,  V.C.I 

5,  18.  J 


PETRE  V.  DUNCOMBE. 


Pleading — Parties — Specific  Perform' 
ahce — Judgment  Creditors. 

In  1823  the  defendant  granted  an  annuity 
to  D,  and  the  plaintiff  guaranteed  the  due 
payment  of  the  annuUy ;  and  in  considera^ 
tion  of  such  guarantie,  the  defendant,  who 
was  tenant  in  tail  in  remainder  of  certain 
real  estates  expectant  upon  the  death  of  his 
father,  covenanted  with  the  plaintiff  that  he 
wotdd,  on  the  decease  of  his  fathir,  suffer  a 
recovery  of  the  entailed  estates  in  favour  of 
the  plaintiff,  as  a  security  against  any  loss 
he  might  sustain  by  reason  of  his  guarantie* 
The  plaintiff  being  compelled  to  pay  the 

(2)  5  Hare,  255. 


arrears  of  the  annuity,  filed  his  bill,  after  the 
death  of  the  defendants  father^  against  the 
defendant  alone,  praying  specific  perform/' 
ance  of  the  covenant  to  suffer  a  recovery ; 
the  defendant,  by  his  answer,  objected  that 
certain  creditors  upon  judgments  entered  tip 
against  the  defendant  prior  to  the  death  of 
hisfatheTy  but  subsequently  to  the  deed  of 
covenant,  had  acquired  by  force  of  the  sta- 
tute 1^2  Vict,  c.  110.  charges  upon  the 
estates  prior  to  the  plaintiffs  claim,  and  thai 
such  judgment  creditors  were  necessary  par" 
ties  to  the  suit.  The  objection  was  disaUoweif 
on  the  ground  that  it  went  to  the  merits,  and 
was  not  an  objection  for  want  of  parties. 

The  bill  stated  that  in  the  early  part  of 
1823,  the  defendant  contracted  to  sell  to 
one  Downes  an  annuity  of  616/.  13«.  id,, 
to  be  paid  to  him,  his  executors,  adminis- 
trators and  assigns,  for  ninety-nine  years,  if 
the  defendant  should  so  long  live,  at  the 
price  of  5,000/. ;  and  that  upon  the  treaty 
for  the  sale  of  such  annuity,  the  plaintiff, 
relying  on  the  security  of  the  deed  of  in- 
demnity thereinafter  mentioned,  agreed  to 
become  surety  for  payment  of  the  said  an- 
nuity, and  for  the  observance  of  the  stipu- 
lations contained  in  the  annuity  deed. 

That  by  an  indenture,  dated  the  3rd  of 
February  1823,  duly  inrolled,  and  executed 
between  and  by  the  defendant  of  the  firrt 
part,  the  plaintiff  of  the  second  part,  and 
Downes  of  the  third  part,  reciting  the  agree- 
ment above  mentioned,  and  that  in  pur- 
suance and  performance  of  such  agreement 
on  the  part  of  Downes,  he,  the  said  Downes, 
had  that  day  paid  to  the  defendant  the  sum 
of  5,000/.  in  bank  notes,  it  was  witnessed 
that,  in  pursuance  and  performance  of  the 
said  agreement,  on  the  part  of  the  defendant 
and  the  plaintiff,  and  in  consideration  of  the 
5,000/.  paid  to  the  defendant  by  Downes,  the 
defendant  and  the  plain  tiff  covenanted  jointly 
and  severally  with  Downes  for  due  payment 
to  him,  his  executors  and  administxatorB,  of 
the  annuity  during  the  term  therein  men^ 
tioned.  The  bill  then  stated  that  in  pur- 
suance of  the  agreement  in  the  above-men- 
tioned indenture  contained,  and  for  further 
securing  the  payment  of  the  said  annuity, 
the  plaintiff  executed  a  warrant  of  attorney, 
of  even  date  with  the  said  indenture,  to  con- 
fess judgment  in  the  Court  of  King's  Bench 
against  the  plaintiff  in  an  action  of  debt  for 


EASTER  TERM,  1848. 


371 


5,000^.;  and  that  the  said  judgment  Mras 
afterwards  entered  up  against  the  plaintiff 
accordingly. 

The  bill  then  stated  that,  by  indenture, 
dated  the  28th  of  February  1823,  duly 
registered  in  Yorkshire,  and  duly  executed 
by  the  defendant  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  reciting  that 
Henry  Duncombe,  by  his  will,  dated  in  April 
1799,  devised  certain  freehold  estates  and 
premises  at  Burton  Leonard,  Brereton  and 
Famham,  in  Yorkshire,  and  all  other  his 
freehold  and  copyhold  lands,  tenements  and 
hereditaments  in  Yorkshire  to  his  nephew 
Thomas  Duncombe  and  his  assigns  for  life, 
remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other 
sons  of  the  body  of  the  said  T.  Duncombe, 
with  divers  remainders  over ;  and  that  the 
testator  by  a  codicil,  dated  the  4th  of  March 
1807,  after  reciting  that  he  had  purchased 
an  estate  at  Burton  Leonard,  devised  the 
same  upon  the  limitations  contained  in  his 
will ;  and  reciting  that  the  testator  died  in 
April  1818,  and  that  the  defendant  was  the 
first  son  of  the  body  of  T.  Duncombe,  the 
nephew  of  the  testator,  and  that  he,  the  de- 
fendant had  proposed  and  agreed  to  indem- 
nify the  plaintiff  against  the  covenants  and 
agreements  on  his  part  contained  in  the  said 
indenture  of  the  3rd  of  February  1823  in 
manner  therein  mentioned :— -it  was  wit- 
nessed that  for  the  nominal  consideration 
therein  mentioned,  he,  the  defendant,  did 
thereby  grant,  bargain,  sell  and  demise  to 
the  plaintiff,  his  executors,  administiators 
and  assigns  the  freeholds  devised  to  him  by 
the  vriU  of  the  said  testator;  to  hold  the 
same  to  him  aiid  them  for  the  term  of  500 
years  without  impeachment  of  waste,  to  be 
computed  from  the  decease  of  T.  Duncombe, 
the  Esther  of  the  defendant,  upon  the  trusts 
thereinafter  declared;  and  the  defendant 
thereby  covenanted  with  the  plaintiff,  that 
he,  the  defendant,  would,  at  his  own  costs 
and  charges,  as  soon  as  conveniently  might 
be  after  the  decease  of  his  father,  suffer  and 
execute  such  common  recovery  or  common 
recoveries  or  other  assurances  in  the  law, 
as  by  the  plaintiff,  his  heirs,  executors, 
administrators,  and  assigns,  or  his  or  their 
counsel,  should  be  required  for  more  effec- 
tually conveying  or  assdring  the  premises 
thereby  demised  to  the  use  of  the  plaintiff. 


his  executors  and  administrators,  for  the 
said  term  of  500  years,  upon  the  trusts 
thereinafter  declared ;  and  also  to  surrender 
the  copyholds  devised  to  the  defendant 
after  the  decease  of  his,  the  defendant's 
father,  to  the  use  of  the  plaintiff,  his  heirs, 
executors  and  administrators,  upon  the 
trusts  thereinafter  declared  concerning  the 
same;  and  that  subject  to  the  life-estate 
therein  of  the  said  T.  Duncombe,  he  the 
defendant  would,  when  required  by  the 
plaintiff,  do  all  acts  which  should  be  requi- 
site to  vest  the  premises  in  the  plaintiff,  his 
heirs,  executors,  and  administrators,  upon 
the  trusts  therein  mentioned ;  and  it  was 
thereby  agreed  between  and  by  the  defen- 
dant and  the  plaintiff  that  the  latter  should 
stand  possessed  of  the  freehold  premises 
comprised  in  the  term,  and  of  the  copyholds 
covenanted  to  be  surrendered  upon  trust, 
by  any  of  the  means  therein  mentioned  to 
indemnify  the  plaintiff,  his  executors  and 
administrators,  against  all  costs  and  charges 
which  he  or  they  might  incur,  or  be  put  to 
by  reason  of  his  having  become  surety  for 
payment  of  the  said  annuity,  and  for  the 
performance  of  the  other  stipulations  of  the 
deed  of  the  3rd  of  February  1823,  to  be 
performed  by  the  defendant;  and  it  was 
thereby  agreed  that  in  case  the  plain  tift 
should  incur  costs  or  charges,  damages  or 
expenses,  or  be  called  upon  or  be  required 
to  pay  any  sum  of  money  by  reason  of  being 
surety  for  payment  of  the  annuity,  then  that 
it  should  be  lawful  for  the  plaintiff,  his  heirs, 
executors,  or  administrators,  by  sale,  mort- 
gage, or  other  disposition  of  ^e  premises, 
to  raise  money  and  apply  the  same  in  satis- 
faction of  such  costs,  charges,  damages  and 
expenses.  The  bill  then  stated  that  the  de- 
fendant afterwards  made  default  in  payment 
of  the  annuity,  and  that  the  plaintiff  had 
consequently  been  called  upon,  and  been 
obliged  to  pay  various  sums  of  money  to  the 
amount  of  10,000/.  in  respect  of  the  arrears 
of  the  said  annuity;  that  T.  Duncombe, 
the  father  of  the  defendant,  died  in  December 
1847,  and  the  bill  prayed  that  the  defendant 
might  be  compelled  by  the  decree  of  the 
Court  to  execute  and  inrol,  or  cause  to  be 
executed  and  inrolled,  such  disentailing 
deed,  under  the  provisions  of  the  act  of  par- 
liament, 3  &  4  Will.  4.  c.  74,  as  would  be 
effectual  to.  bar  the  estate  tail  male  in  the 
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freeholds  comprised  in  the  indenture  of 
the  28th  of  February  1 823,  and  all  rever* 
rions,  remainders,  estates,  rights,  titles, 
interest  and  powers,  to  take  place  after  the 
determination  of  such  estate  tail,  and  for 
effectually  conveying  the  said  premises  to 
the  plaintiff  for  500  years,  and  also  to  sur- 
render to  the  use  of  the  plaintiff  and  his 
heirs,  the  copyhold  premises  comprised  in 
the  same  indenture,  discharged  of  the- estate 
tail  in  the  defendant,  and  the  remainder  and 
rieversion  therein. 

The  defendant,  by  his  answer,  admitted 
the  execution  by  Mmself  and  the  plain* 
tiff  of  Che  deods  of  the  3rd  and  28th  of 
February  1823  ;  and  that  upon  the  defen- 
dant's failing  to  pay  the  said  annuity,  the 
plaintiff  had  been  compelled  to  pay  con- 
siderable sums  in  respect  of  the  said  annuity « 
The  answer  then  proceeded  to  state  that 
prior  to  the  death  of  the  defendant's  father, 
several  judgments  had  been  entered  up 
against  the  defendant,  some  of  which  bore 
date  prior,  and  some  subsequent  to,  the 
deed  of  the  28th  of  February  1823;  and 
the  defendant  submitted  that  he  could  not 
execute  a  disentailing  deed,  without  affect- 
ing the  rights  of  the  judgment  creditors,  and 
that  such  creditors  were  necessary  parties  to 
the  suit. 

The  cause  was  thereupon  set  down  for 
argument  upon  the  objection  for  want  of 
parties. 

Mr.  Wood  and  Mr.  SouihgatCt  in  support 
of  the  objection. — By  the  operation  of  the 
statute  1  &  2  Vict.  c.  110.  s.  13,  the  judg- 
ment creditors,  at  the  time  of  entering  up 
their  judgments,  had  established  a  present 
charge  upon  the  lands,  of  which  the  defen- 
dant was  tenant  in  tail.  The  covenant  by 
the  defendant  to  suffer  a  recovery  of  the 
same  lands  after  his  father's  death  could  not 
operate  to  create  a  charge  upon  those  lands 
prior  to  the  rights  of  the  judgment  creditors. 
The  Court,  by  decreeing  the  defendant  in 
the  absence  of  the  judgment  creditors,  to 
execute  a  disentailing  deed  to  the  plaintiff, 
would  enable  the  plaintiff,  as  a  purchaser 
without  notice,  to  defeat  or  postpone  the 
prior  charges  of  the  judgment  creditors; 
and,  consequently,  the  judgment  creditors 
were  necessary  parties  to  the  present  suit. 

Mr.  RoU  and  Mr.  MessiteTf  contr^.— - 


The  relief  asked  by  the  bill  would  only 
affect  the  rights  of  the  parties  to  the  suit  as 
between  themselves ;  and  would  not  inter* 
fere  with  the  priorities  of  the  incumbrancers. 
— Roe  d.  Crow  v.  Baldwere{l\  MarUm  d. 
TreponweU  v.  Straehan  (2).  But  suppose 
the  decree  asked  would  affect  the  priorities 
of  incumbrancers,  the  objection  is  one  going 
to  the  relief;  and  the  Court  at  ^e  hearing 
might  refuse  specific  performance,  or  make 
a  decree,  without  prejudice  to  the  r^ts  of 
the  incumbrancers.  In  a  suit  for  specific 
performance  it  is  only  necessary  to  bring 
before  the  Court  the  parties  to  the  contract. 

Humphreys  v.  HoUis^  Jac.  73. 

Wood  V.  WhUe,  4  Myl.  &  Cr.  460 ;  b.c. 
8  Law  J.  Rep.  (n.b.)  Chanc.  209. 

Delabere  v.  Norwood^  3  Swanst.  144,  n. 

Tasker  v.  Small,  3  MyL  &  Cr.  63; 
8.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  19. 

The  following  cases  were  also  cited : — 

V.  Walford,  4  Rnss.  372. 

NeUhorpe  v.  Holgate,  1  Coll.  203. 
Cutis  V.  Thodey,  Ibid.  228,  n. 
Spenee  v.  Hogg,  Ibid.  225,  n. 

WiGRAM,  y.C— -If  the  rights  of  the  judg-* 
ment  creditors  are  prior  in  point  of  date 
to  those  of  the  plaintiff  under  the  deed  of 
covenant,  it  is  clear  that  those  creditors 
are  not  necessary  parties  to  the  suit ;  and 
the  same  observation  will  apply,  supposing 
them  to  be  subsequent  in  point  of  date,  but 
created  by  the  act  of  the  defendant  alone. 
If,  at  the  hearing,  it  should  appear  that  by 
the  acts  of  the  defendant  or  otherwise,  it 
had  become  impossible  for  him  to  perform 
the  contract,  the  Court  might  dismiss  the 
bill,  or  make  a  decree  saving  the  rights  of 
parties.  The  act  1  &  2  Vict,  c  110.  has 
in  effect,  without  the  defendant's  concur- 
rence, deprived  him  of  a  portion  of  the 
property  of  which  he  was  the  owner  before. 
The  question,  therefore,  is,  whether  this 
is  a  case  in  which  the  defendant  could  do 
more  than  require  the  bill  to  be  dismissed 
in  case  the  defendant  could  not  perform  the 
contract,  or  whether  he  had  a  right  to  insist 
upon  the  presence  of  the  incumbrancers 
upon  the  record. 


(1)  5  Term  Rep.  104. 

(2)  Ibid.  107,  n.;  i.e.  6  Bro.  P.C.  819. 
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March  18.— Wiqram,  V.C— The  objec- 
tion taken  by  the  answer  is  one  which  goes 
to  the  merits.  The  objection  is  to  the  effect 
that  the  judgment  creditors,  whether  they 
claimed  under  Duncombe  or  by  force  of 
the  act  of  parliament,  are  mesne  incum- 
hiancers  upon  the  estate.  The  bill,  how- 
ever, is  a  bill  for  specific  performance,  and 
nothing  is  more  clear  as  a  general  rule  than 
that  in  such  a  suit  none  but  the  parties  to 
the  contract  need  be  made  parties  to  the 
suit  It  has  been  suggested  in  argument 
that  the  incumbrancers,  the  judgment  cre- 
ditors, have  a  priority  over  the  plaintiff;  but 
that  is  no  ground  for  compelling  the  plain- 
tiff to  make  them  parties,  though  he  might 
possibly  have  elected  to  make  them  so. 
Their  absence  may  perhaps  embarrass  the 
plaintiff  at  the  hearing ;  but  in  the  present 
stage  of  the  cause  it  is  impossible  to  decide 
that  the  plaintiff  is  unable  to  enforce  the 
performance  of  the  contract  against  the 
defendant  Duncombe  alone.  It  may  pos- 
sibly, at  the  hearing,  turn  out  that  Dun- 
combe had  put  it  out  of  his  power  to  perform 
the  contract,  or  that  the  performance  thereof 
had,  by  other  means,  become  impossible; 
but  that  is  an  objection  going  to  the  merits, 
and  not  properly  an  objection  for  want  of 
parties. 

Objection  disallowed. 


WiGRAM,  V.C.l 

M        1 1  I      *T^N*'^^^^  ^*  WILJ.ATT. 

Witness — Interrogatories^  Signature  of 
Commissioner, 

The  Commissioner  for  the  examination  of 
witnesses  in  a  cause  must  return  the  interro- 
gatories as  weU  as  the  depositions  signed. 

The  Commissioner  for  taking  the  exami- 
nation of  witnesses  in  this  cause  had  returned 
the  depositions  signed,  but  had  not  signed 
the  interrogatories. 

The  record  and  writ  clerk  refused  to  give 
out  the  depositions  in  consequence  of  the 
absence  of  the  Commissioner's  signature  to 
the  interrogatories. 

Mr.  Selwyn  moved  that  the  Commissioner 
might  be  at  liberty  to  come  to  town  to  sign 
the  interrogatories,  and  that  he  might  pay 
the  costs  of  the  present  application. 

Mr.  C.  M,  Roupell,  for  the  Commissioner, 
contended,  that  there  was  no  rule  of  the 
court  rendering  it  imperative  upon  the 
Commissioner  to  return  the  interrogatories 
signed ;  that  there  was  a  difference  of  opinion 
upon  the  subject  among  the  record  and  writ 
clerks,  and  that  the  Commissioner  ought 
not,  therefore,  to  be  saddled  with  the  costs 
of  this  application. 

WiGRAM,  V.C.  was  of  opinion  that  the 
Commissioner  ought  to  have  signed  the  in- 
terrogatories ;  but  that  the  costs  of  the  appli- 
cation should  be  costs  in  the  cause. 


END  OF  £AST£R  TERM,  1848. 
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PIMM  V,  INSALL. 


Marriage  Articles  —  Infant  Heiress-aU 
Law — Debts  of  Ancestor. 

In  March  1837,  T.  S.  H.  died  intestate  as 
to  his  real  estate,  and  indebted  to  an  amount 
far  exceeding  his  personal  estate,  leaving 
Mary  S.  H,  his  onlg  child  and  heiress-at-law. 
In  August  1837,  Mary  S,  H,  then  a  minor, 
married  the  defendant  Insall,  and,  previously 
to  the  marriage,  articles  were  executed,  by 
which  Mary  S.  H.  and  InsaU  covenanted 
to  settle  the  descended  estates  for  the  benefit 
of  herself,  her  intended  husband,  and  chil- 
dren ;  and  by  the  articles  it  was  provided 
that  the  parties  thereto  might  at  any  time 
within  six  months  after  Mary  S,  H.  came 
of  age,  vary  all  or  any  of  the  limitations 
agreed  to  be  made,  and  that  in  the  settle- 
ment to  be  made  should  be  contained  a  power 
of  revocation  and  new  appointment.  Mrs. 
InsaU  attained  her  age  in  January  1839, 
and  in  May  1840  a  settlement  was  executed, 
purporting  to  be  in  pursuance  of  the  articles, 
and  containing  a  power  of  revocation,  and 
two  days  afterwards  the  power  was  exercised 
in  providing  for  the  debts  of  T.  S.  H.  In 
September  1840,  Mrs.  InsaU  died,  and  in 
1844,  a  suit  was  instituted  by  a  ehUd  of 
the  marriage,  impeaching  the  deeds  of  May 
1840,  and  in  that  suit,  to  which  no  creditor 
of  T.  S.  H.  was  a  party,  it  was  held  that 


the  settlement  was  invalid,  and  that  the  pro- 
perty was  bound  by  the  trusts  of  the  articles. 
In  a  creditors*  suit,  instituted  in  1844,  it 
was  held,  that  the  descended  estates  com- 
prised  in  the  articles  were  assets  available 
for  the  payment  of  the  debts  of  T.  S.  H. 

In  March  1837,  Thomas  Stanley  Hill  died 
intestate,  leaving  Mary  Anne  S.  Hill,  his 
only  child  and  heiress-at-law,  then  a  minor. 
At  the  time  of  his  death,  the  intestate  was 
possessed  of  real  estate  of  considerable  valne, 
and  was  indebted  to  an  amount  exceeding 
his  personal  estate.  In  August  1837,  Mary 
Anne  Hill,  being  then  of  the  age  of  nine- 
teen years,  intermarried  with  the  defendant 
Insall. 

Previously  to  the  marriage,  Insall  and 
his  intended  wife  covenanted  to  settle  the 
estates  which  had  descended  upon  her  as 
heiress  of  her  father,  to  uses  which  were  for 
the  benefit  of  herself  for  life,  with  remainder 
to  her  husband  for  life,  with  remainder  to 
the  children  of  the  marriage,  as  they  should 
jointly  appoint ;  and  in  default  of  appoint- 
ment to  the  children  as  tenants  in  common. 
The  articles  contained  a  proviso,  that  the 
parties  thereto  might  at  any  time  within  six 
months  after  the  infant  should  attain  her 
majority,  and  before  or  at  the  execution  of 
the  settlement,  vary  all  or  any  of  the  limita- 
tions thereby  agreed  to  be  made,  but  so  as  not 
to  interfere  witli  the  provision  thereby  matle 
for  the  wife :  and  a  proviso  that  there  should 


TRINITY  TERM,  1848. 


375 


be  inserted  in  the  settlement  a  power  of  re- 
vocation and  new  appointment.  After  the 
marriage,  and  in  November  1838,  the  origi- 
nal biU  in  this  suit  was  filed  by  a  simple 
contract  creditor,  to  make  the  intestate's 
real  estate  available  for  payment  of  his 
debts,  in  the  event  of  his  personal  estate 
being  insufficient.  In  consequence,  how- 
ever, of  its  being  represented  to  the  creditors 
that,  on  the  infant  attaining  her  majority, 
deeds  would  be  executed  providing  for  the 
payment  of  the  debts  of  the  intestate  out  of 
the  real  estate,  the  suit  was  not  then  pro- 
ceeded with.  Mrs.  Insall  attained  her  full 
age  on  the  14th  of  January  1839.  On  the 
2nd  of  May  1840,  a  settlement  was  executed 
by  Mr.  and  Mrs.  Insall,  purporting  to  be 
in  pursuance  of  the  articles,  and  containing 
a  power  of  revocation  and  new  appointment. 
On  the  4th  of  May  1840,  the  power  of 
revocation  was  exercised  by  deed,  appoint- 
ing the  estates  upon  trusts,  for  providing 
funds  for  payment  of  the  intestate's  debts 
by  means  of  a  sale ;  the  residue  of  the  pro- 
ceeds of  such  sale  to  be  paid  to  the  trustees 
of  the  settlement,  subject  to  the  joint  ap- 
pointment of  Mr.  and  Mrs.  Insall,  upon  the 
trusts  of  the  settlement.  Some  sales  took 
place  under  this  deed ;  but  an  objection  was 
raised  by  one  of  the  purchasers,  that  as  the 
settlement  was  executed  more  than  six 
months  after  Mrs.  Insall  attained  her  ma- 
jority, the  power  of  revocation  inserted  in  it 
was  not  authorized  by  the  marriage  articles. 
In  1844,  a  suit  was  instituted  by  a  child  of 
Mr.  and  Mrs.  Insall,  after  the  death  of  the 
latter,  which  took  place  in  September  1840, 
against  the  other  child  of  the  marriage,  and 
the  trustees  of  the  settlement,  to  obtain  a 
decision  upon  that  point ;  but  no  creditor 
was  a  party  to  that  suit.  In  July  1844, 
the  Vice  Chancellor  of  England,  by  his 
decree  in  that  suit,  held,  that  as  between 
the  parties  then  before  the  Court,  the  set- 
tlement of  May  1840  was  invalid,  and  that 
the  trustees  thereof  held  the  estates  on  the 
trusts  of  the  articles. 

In  December  1844,  the  creditors'  suit  of 
1 838  was  revived,  and  the  revived  suit  now 
coming  on  for  hearing, — 

The  Solicitor  General  and  Mr,  De  Gex^ 
for  the  plaintiff,  contended,  that  the  heir 
was  personally  liable  for  the  debts  of  the 
ancestor  to  the  amount  of  assets  descended ; 
and  that  such  assets  in  the  hands  of  the 


heir  were  assets  for  the  payment  of  the 
ancestor's  debts— 3  &  4  Will.  &  M.  c.  14^ 
3  &  4  Will.  4.  c  104;  that  the  marriage 
articles  did  not  bind  the  land ;  that  the  set- 
tlement of  1840  being  executed  for  the 
Express  purpose  of  providing  for  the  debts 
of  the  ancestor,  could  not  be  held  to  con- 
firm the  articles  to  the  prejudice  of  the 
creditors:  and  that  the  marriage  articles, 
not  being  confirmed  by  Mrs.  Insall  after  she 
came  of  age,  were  a  nullity — Slimson  v. 
Jones  {l)t  Godsaly,  Webb  {2\  Hastings  y, 
Orde  (3).  That  the  lands  descended  upon 
Mrs.  Insall's  heir,  as  assets  for  payment 
of  the  ancestor's  debts ;  and  lastly,  that  the 
settlement,  if  binding  upon  the  wife,  was  a 
voluntary  deed,  and  void  as  against  creditors 
under  the  13  Bliz. 

Mr,  Wood  and  Mr,  Malins,  for  the  chil- 
dren of  the  marriage. — By  the  settlement  of 
1840,  in  pursuance  of  the  preceding  articles, 
an  estate  was  passed  discharged  of  the 
debts  of  the  ancestor.  Mrs.  Insall  was 
competent  to  alien,  and  did  alien  for  valu- 
able consideration — Spachman  v.  Timbrell 
(4),  Mathews  v.  Jones  (5).  If  Mrs.  Insall 
had  survived  her  husband  without  con- 
firming the  articles,  it  is  conceded  that  she 
might  not  have  been  bound  by  them ;  but 
she  could  not  have  got  rid  of  the  articles 
during  coverture.  The  articles  are  voidable 
only  and  not  void ;  and  they  have  been 
confirmed  by  the  subsequent  settlement, 
which  has  been  decided  to  be  valid,  except 
so  far  as  the  power  of  revocation  is  con- 
cerned. 

Doe  V.  Whitehead^  2  Burr.  704. 

Zouch  V.  Parsons^  3  Ibid.  1794. 

Machil  V.  Clark,  2  Salk.  619. 

Countess  Dowager  of  Coventry  v.  tfie 
Earl  of  Coventry,  2  P.  Wms.  222. 

Milner  v.  Lord  Harewood,  18  Yes.  259. 

Durnford  v.  Lane,  1  Bro.  C.C.  106. 

Mr.  Campbell,  for  the  defendant  Insall. 

Mr,  Heathjield,  for  the  trustees  of  the 
settlement. 


(1)  2  Ross.  &  Myl.  365 ;  a.  c.  9  Law  J.  Rep. 
Cbanc.  106. 

(2)  2  Keen,  99;  s.  c.  7  Law  J.  Rep.  (n.b.)  Chane. 
103. 

(8)  11  Sim.  205. 

(4)  8  Ibid.  253 ;  8.  c.  6  Law  J.  Rep.  (n.8.)  Cbanc 
147. 

(5)  2  Anst.  506. 
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itfr.  Metcalfe^  for  the  legal  peraonal  re- 
presentative of  the  intestate. 

June  16. — ^WiGRAM,  V.C. — This  was  a 
creditors'  suit,  filed  originally  in  the  year 
1838,  by  a  creditor  of  Thomas  Stanley  Hill. 
The  suit  has  been  since  carried  on  by  re- 
vivor, but  that  does  not  appear  at  all  mate- 
rial to  the  question  I  am  about  to  decide. 
In  March  1837,  T.  S.  Hill  died  intestate  as 
to  his  real  estate,  leaving  an  only  child,  a 
daughter,  Mary  Anne,  then  an  infant,  who 
afterwards  married.  T.  S.  Hill  at  the  time 
of  his  death  was  indebted  to  an  amount 
exceeding  his  personal  estate  by  37,000/. 
It  is  not  in  dispute  that  the  real  estate 
descended  upon  Uie  heir  of  T.  S.  Hill  was 
at  the  time  of  his  death  subject  to  the  pay- 
ment of  his  debts ;  the  only  question  is, 
whether,  since  the  death  of  T.  S.  Hill,  any- 
thing has  taken  place  by  which  his  creditors 
have  become  deprived  of  the  right  they 
then  had  to  have  his  real  estate  applied  in 
payment  of  his  debts.  The  only  acts  which 
have  been  done  since  his  death  affecting  his 
real  estates  are  in  substance  two : — one 
consisting  of  certain  articles,  dated  the  24th 
of  August  1837,  made  on  the  marriage 
of  Mary  Anne,  the  heiress  of  T.  S.  Hill, 
and  the  defendant  Insall;  and  the  other, 
of  certain  deeds  which,  after  Mary  Anne 
married  Insall  and  attained  the  age  of 
twenty-one  years,  she  executed  in  May 
1840.  As  to  the  articles  of  August  1837, 
it  was  objected,  that  at  the  time  of  the 
marriage,  Mary  Anne  Hill,  afterwards  Mrs. 
Insall,  was  a  minor.  The  limitations  were 
for  the  benefit  of  the  parties  to  the  marriage, 
and  in  them  was  a  covenant  by  Mrs,  Insall 
to  settle  the  estates  descended  when  she 
attained  her  majority.  She  attained  that 
age  on  the  11th  of  January  1839.  On  the 
14th  of  June  1839,  the  six  months  within 
which  the  parties  to  the  articles  had  power 
to  alter  them  expired.  Notwithstanding 
this,  on  the  2nd  of  May  1840,  being  nearly 
a  year  afterwards,  a  settlement  purporting 
to  be  made  in  pursuance  of^  and  in  execu- 
tion of  the  power  contained  in  the  articles 
of  August  1837,  was  executed,  in  which 
was  reserved  power  of  revoking  the  uses 
thereof.  On  the  4th  of  May,  another  deed 
was  executed,  by  which  the  power  of  revo- 
cation was  exercised,  and  trusts  were  created 
to  pay  the  creditors  of  T.  S.  Hill.     Sup- 


posing, therefore,  that  deed  to  have  stood, 
probably  little  difficulty  in  the  case  would 
have  arisen.  But  this  took  place  after- 
wards ;  Mary  Anne  Insall  died  in  Septem- 
ber 1840,  leaving  Mr.  Insall  and  two  chil- 
dren her  surviving.  In  1844,  a  bill  was 
filed  by  one  of  the  children  to  set  aside  the 
transaction  of  May  1840.  On  the  27th  of 
July  1844,  the  cause  came  on  to  be  heard, 
before  the  Vice  Chancellor  of  England,  who 
made  a  decree,  by  setting  aside  the  transac- 
tion of  May  1840 ;  and  in  effect,  therefore, 
annulling  its  terms. 

This  is  the  whole  case  which  is  made 
against  the  claim  of  the  creditors.  The  rea- 
soning upon  it  appears  to  be  more  simple  than 
the  argument  at  die  bar.  Supposing  nothing 
to  have  been  done  in  pursuance  of  the  arti- 
cles, and  assuming  the  case  to  depend  on  the 
articles  alone,  the  creditors  of  T.  S.  Hill 
are  entitled  to  the  payment  of  their  debts 
out  of  the  real  estate.  The  effect  of  the 
articles  of  the  24th  of  August  1837,  has  pre- 
cluded the  husband  during  the  coverture  from 
doing  any  act,  or  concurring  in  any  act,  that 
is  in  any  manner  inconsistent  with  the  terms 
of  the  articles.  But  upon  the  wife  they 
were  not  binding:  had  she  survived  her 
husband  without  having  done  any  act  by 
which  to  confirm  the  articles,  she  would  not 
have  been  bound  by  them ;  and  if  she  died 
without  having  done  any  act  by  which  to 
confirm  the  articles,  the  estate  would  have 
descended  upon  the  heir  discharged  from 
the  articles,  and  would  in  the  hands  of  the 
heir  be  subject  to  and  liable  to  pay  the 
debts  of  T.  S.  Hill ;  and  the  death  of  the 
wife  in  the  lifetime  of  the  husband,  without 
having  done  any  act  confirmatory  of  the 
articles,  would,  upon  the  hypothesis  on 
which  I  now  reason,  be  attended  with  the 
same  effect 

The  next  question  arises  as  to  the  effect 
of  the  transaction  of  May  1840.  If  those 
deeds  are  valid,  the  creditors  of  T.  S.  Hill 
will  have  a  right  to  be  paid  out  of  his  real 
estate,  not  perhaps  as  ceshUs  que  inui, 
but  as  having  a  right  to  be  paid  their 
debts  in  this  way.  The  assets  were  origi- 
nally liable.  If  they  were  brought  into  the 
articles  of  August  1837,  they  were  dis- 
charged from  the  trust  Uiereof  by  the  deed 
of  May  1840.  It  seems,  then,  that  without 
this  case  the  creditors  would  have  a  right 
to  be  paid  out  of  the  assets,  not  under  the 
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deed,  but  by  virtue  of  their  original  right 
to  be  paid  out  of  the  assetSi  which  right 
would  be  reversed  by  these  assets  being 
discharged  by  those  deeds.  But  the  Vice 
Chancellor  of  England  has  set  aside  the 
deed  of  May  1840;  and  that  decree,  sup- 
posing it  to  stand,  has  restored  the  plaintiff 
to  his  original  right.  In  either  view  of  the 
case,  therefore,  the  plaintiff  will  be  entitled 
to  be  paid  his  debt  out  of  the  real  assets  of 
T.  S.  HiU. 


M.R. 
May  12,  29 


.} 


LEWIS  V,  BALDWIN. 


Subpoena  to  appear — Service  abroad — 
Jurisdiction — 33rd  Order  of  May  1845. 

A  biU  having  been  filed  by  a  shareholder 
in  an  Irish  railway ^  on  behalf  of  himself 
and  all  other  shareholders^  except  the  de- 
fendants,  to  restrain  the  improper  payment 
by  the  defendants  of  the  monies  of  the  rail- 
way company, — Held^  that,  notwithstanding 
one  only  of  the  defendants  was  permanently 
resident  in  England,  and  all  the  others  in 
Ireland,  and  the  books  and  papers  of  the 
company  were  in  Ireland,  an  order  of  the 
Court,  directing  service  of  a  subpoena  to 
appear  and  answer  the  plaintiff* s  bill  on 
the  railway  company  in  Ireland,  was  valid 
and  proper,  ' 

A  company  had  been  established  in 
Ireland,  edled  the  Midland  Great  Western 
Railway  Company  of  Ireland.  There  were 
208  members  of  it,  105  of  whom  were 
English,  94  Irish,  and  9  Scotch,  and  the 
sul^criptions  had  been  paid  into  a  bank 
in  the  city  of  London  to  the  credit  of  the 
company,  and  fourteen  out  of  fifteen  direc- 
tors of  the  company  were  resident  in  Ireland. 
Another  railway  had  been  proposed  to  be 
established  from  Dublin  to  Mullingar,  in 
the  county  of  Westmeath,  and  thence  to 
Oalway,  and  a  bill  had  been  obtained  to 
perfect  that  line  of  railway,  which  was  now 
stated  to  be  amalgamated  with  the  Midland 
Gh'eat  Western  Railway  Company  of  Ireland. 
This  proceeding  was  not  approved  of  by 
some  of  the  subscribers  to  the  original  line, 
and  the  present  bill  was  filed  to  enjoin  the 
directors  from  paying  over  a  sum  of  58,000/. 
for  the  purposes  of  the  new  line,  and  to 
New  Srhirs,  XVII.->Chanc. 


compel  the  new  company  to  refund  the 
amount  that  had  already  been  advanced  to 
them  out  of  the  funds  belonging  to  the 
original  company.  Fourteen  of  the  direc- 
tors resided  in  Ireland,  and  under  the  d3rd 
Order  of  May  1845  (1),  an  ex  parte  order 
had  been  made  by  the  Master  of  the  Rolls 
on  the  12th  of  January  1848,  that  service 
of  subpoena  upon  the  Midland  Great  West- 
em  Railway  Company  of  Ireland,  to  appear 
to  and  answer  the  plaintiff's  amended  bill, 
should  be  good  service. 

A  conditional  appearance,  under  the 
direction  of  the  Master  of  the  Rolls,  had 
been  entered  for  the  defendants,  the  Chreat 
Western  Railway  Company  of  Ireland,  and 
on  their  behalf — 

Mr,  Goldsmid  now  moved  to  discharge 
that  order,  and  stated  that  the  railwav  had 
been  opened  for  public  traffic  from  the  city 
of  Dublin  to  the  hill  of  Down,  in  West- 
meath, a  distance  of  thirty- six  miles;  that 
the  works  on  the  remainder  of  the  line  to 
Mullingar  were  being  prosecuted  with 
vigour ;  that  the  books  and  papers  of  the 
company  were  in  Ireland,  and  in  constant 
use,  and  the  office  of  the  company  was  also 
in  Ireland,  and  its  officers  resident  there; 
that  it  would  be  most  inconvenient  to  the 
company  to  bring  the  books  and  papers  of 
the  company  to  this  country;  that  there 
was  no  such  act  applicable  to  Ireland  as 
that  upon  which  the  order  sought  to  be 
discharged  had  been  made;  and  that  the 
matters  in  dispute  in  the  suit  would  be 
most  conveniently  decided  by  a  suit  in 
the  Irish  Court  of  Chancery.  It  was  urged 
also,  on  behalf  of  the  defendants,  the  com- 
pany, that  the  plaintiff  had  no  right  to  the 
order  that  had  been  made  ex  debito  justititje ; 
that  it  was  discretionary  in  the  Court  to 
make  the  order  or  not;  and  that  the  Court 
would  not  do  an  act  by  which  the  proper 
business  of  the  courts  of  Ireland  would  be 
transferred  to  the  courts  of  this  country— 
fVhilmore  v.  Ryan  (2). 

Mr,  Turner  and  Mr.  Anderson,  for  the 
plaintiff,  contended  that  in  truth  the  com- 
pany was  an  English  company,  inasmuch 
as  the  printed  prospectuses  relating  to  it 
had  been  issued  in  England,  the  contract 

(1)  Ord.  Can.  297 ;  14  Law  J.  Rep.  (k.s.)  Chano. 
288. 

(2)  4  Hare,  612;  s.c.  15  Law  J.  Rep.  (n.8.) 
Chanc.  282. 
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for  the  formation  of  it  was  entered  into  in 
England,  and  the  funds  of  the  company  had 
been  deposited  at  the  company's  bankers 
in  the  citv  of  London,  to  the  credit  of  the 
directors,  who  were  to  make  the  proposed 
line  of  the  railway;  and  that  if  the  plaintiff 
could  not  serve  the  company  in  Ireland,  he 
would  be  driven  to  take  proceedings  in  the 
Court  of  Chancery  in  Ireland,  notwith- 
standing five  of  the  fifteen  directors,  who 
had  been  served  with  subpcenas  to  appear, 
had  actually  put  in  their  answers  to  the  bill. 
All  references  also  were  required  by  the 
printed  prospectuses  to  be  made  to  various 
places  in  the  towns  and  cities  of  Liverpool, 
Hull,  Manchester,  Dublin,  and  London. 
Mr.  Goldsmidf  in  reply. 

The  Master  of  the  Rolls  postponed 
his  judgment ;  and  on — 

Mr,  Turner  stating  that  he  was  instructed 
to  move  for  leave  to  enter  an  appearance 
for  the  defendants,  on  the  subpcena  served 
under  the  order  of  the  Court, — 

The  Master  of  the  Rolls  said  there 
would  necessarily  be  an  absolute  appearance 
entered  for  the  defendants,  instead  of  a 
conditional  one,  if  the  defendants*  applica- 
tion were  refused  by  the  Court, 

May  29.— On  this  day,  the  Master  op 
the  Rolls,  after  adverting  to  the  facts, 
observed  that  the  defendants,  the  company, 
not  having  appeared  to  the  bill,  an  order  for 
service  of  subpoena  upon  them  in  Ireland  to 
appear  to  and  answer  the  bill  was  made.  It 
was  not  alleged  that  the  order  so  made  was 
improper;  but  it  was  insisted  that  the  plaintiff 
was  not  entitled  as  of  right  to  such  an  order, 
and  that  he  could  not  sustain  it,  and  that  a 
discretion  was  given  to  the  Court  to  grant 
such  an  order  in  each  particular  case.  The 
defendants,  however,  must  shew  that  the 
order  was  not  correct  before  they  could  have 
any  right  to  have  it  discharged.  It  was 
stated  that  thirty-six  miles  of  the  railway 
had  been  opened  for  public  traffic ;  that  the 
directors  held  all  their  meetings  in  Ireland, 
and  that  it  would  be  inconvenient  to  remove 
the  books  and  papers  of  the  company  from 
Ireland.  It  was  also  said  that  the  case 
related  exclusively  to  Ireland,  but  the  /state- 
ments in  the  affidavits  did  not  appear  to 


support  this :  one  of  the  defendants  is  usually 
resident  in  England,  and  others  of  the 
defendants  usually  resident  in  Ireland  were 
at  one  time  residing  in  England.  The  rights 
of  the  parties  were  clearly  subject  to  the 
jurisdiction  of  this  Court,  and  they  could 
not  be  decided  without  the  appearance  of 
the  company  to  the  bill.  The  company 
must  therefore  appear  to  the  bill ;  and  he 
must  refuse  the  application  to  discharge  the 
order  directing  the  service  of  the  subpoena 
in  Ireland,  but  without  costs. 

On  Mr.  Turner  renewing  his  application 
to  enter  an  appearance  for  the  company, 

The  Master  of  the  Rolls  ntad  the 
application  was  unnecessary,  as  an  absolute 
appearance  must  now  be  entered  in  lieu  of 
the  existing  conditional  appearance. 


M.R. 
April  15 
May  30 


:] 


WYLUE  V.  ELLICE. 


Costs — Plaintiff  out  of  the  Jurisdiction — 
Security  for  Costs,  of  course  or  on  special 
circumstances — Negligence  in  stating  Facts, 

A  plaintiff  filed  his  original  bill  on  the 
17th  of  March  1847,  which  was  amended 
on  the  2Sth  hf  June  1847.  On  the  \4th  of 
July  1847  the  defendant  served  notice  of 
motion  on  the  plaintiff,  seeking  an  order  for 
security  for  costs  on  account  of  the  plaintiff 
being  resident  abroad,  which  was  afterwards 
abandoned  by  the  defendant.  On  the  Bth  of 
January  1848  a  demurrer  to  the  plaintiffs 
amended  bill  was  filed,  and  the  same  was 
allowed  by  the  Court  on  the  1  Sth  of  March 
1848,  but  leave  was  at  the  same  time  given  to 
the  plaintiff  to  amend.  On  the  %th  of  March 
1848  an  order  was  made  by  the  Court  in  the 
cause  on  a  motion  of  the  defendant.  On  Me 
27th  of  March  1848  the  plaintiff  further 
amended  his  bill,  in  which  he  for  the  first  time 
stated  himself  to  be  residing  out  of  the  juris* 
diction  of  the  Court : — Held,  thai  an  order 
as  of  course,  for  security  for  costs,  obtained 
by  the  plaintiff,  was  regular. 

The  rule  that  parties  must  state  clearly 
the  facts  to  the  Court,  applies  only  to  mate* 
rial  facts. 

After  answer,  ordinarily,  security  for  costs 
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is  not  ordered,  except  on  petition  stating 
ipecial  circumstances. 

This  was  an  application  on  behalf  of  the 
plaintiff  to  discharge  an  order  of  the  Master 
of  the  Rolls,  dated  the  29th  of  March  1848, 
obtained  as  of  course  by  the  defendant, 
requiring  the  plaintiff,  who  was  abroad,  to 
gi?e  security  for  costs. 

The  original  bill  was  filed  on  the  1 7  th  of 
March  1847,  and  amended  on  the  28th  of 
June  1847.    On  the  14th  of  July  1847  the 
defendant  and  others  gave  a  notice  of  motion, 
that  the  plaintiff  might  be  ordered  to  give 
security  for  costs  in  the  usual  way ;  and  in  an 
affidavit  made  in  support  of  that  motion,  the 
defendant's  solicitor  stated  that  on  the  occa- 
sion of  an  application  made  on  behalf  of  the 
plaintiff  to  the  Master  of  the  Rolls,  on  the 
23rd  of  June  1847,  for  leave  to  amend  the 
bill,  one  of  the  solicitors  for  the  plaintiff,  by 
affidavit,   alleged  **that  the  plaintiff  was 
then  abroad  and  unable  to  join  in  the  affi- 
davit ;  that  he,  the  defendant's   solicitor, 
until  he  perused  a  copy  of  that  affidavit  of 
the  plaintiff's  solicitor,  was  not  aware  that 
the  plaintiff  was  abroad,  and  that  he,  the 
defendant's  solicitor,  verily  believed  that  the 
plaintiff   was  gone   to  reside  abroad  per- 
manently with  a  view  to  avoid  the  process 
of  the  Court."     On  that  occasion  no  affi- 
davits were  filed  in  answer  to  the  affidavit 
of  the  defendant's  solicitor,  and  on  the  26th 
of  July  1847  the  defendant's  answer  to  the 
amended  bill  was  filed,  and  on  the  same  day 
the  defendant's  solicitor  abandoned  the  notice 
of  motion,  seeking  security  for  costs  from 
the  plaintiffs 

The  bill  was  again  amended,  and  on  the 
8th  of  January  1848  the  defendant  demurred 
to  it,  and  on  the  hearing  of  the  demurrer  the 
defendant  further  demurred  ore  tenus.  On 
the  13th  of  March  1848  an  order  was  made  by 
the  Court  on  the  demurrers,  whereby  it  was 
ordered  that  the  demurrer  for  want  of  parties 
should  be  overruled,  and  that  the  demurrer 
ore  tenus  should  be  allowed.  On  the  8th  of 
March  1848  a  notice  of  motion  was  served 
in  the  cause  on  the  plaintiff's  solicitor,  on 
behalf  of  the  defendant  and  others,  upon 
which  an  order  was  made  by  the  Court. 

On  the  27th  of  March  1848  the  plaintiff 
further  amended  his  bill,  in  which  he  de- 
scribed himself  as  **  late  of  No.  6,  Matilda 
Place,  Greenwich,  in  the  county  of  Kent, 


but  then  of  the  Rue  St.  Honore,  in  the  city 
of  Paris,  in  France,  gentleman,"  and  since 
that  date  no  process  had  been  taken  in  the 
cause  by  the  defendant,  save  the  obtaining 
the  order  as  of  course,  requiring  the  plain- 
tiff to  give  security  for  costs. 

Mr.  Turner  and  Mr,  Morris,  in  support 
of  the  application,  contended  that  the  order 
sought  to  be  discharged  was  irregularly  ob- 
tained on  two  grounds :  first,  there  was  no 
statement  made  on  the  part  of  the  defendant 
of  the  £Eict  of  an  answer  having  been  pre- 
viously filed;  and  secondly,  the  application 
for  the  order  ought  to  have  been  a  special 
one,  having  been  made  after  an  answer  had 
been  filed  in  the  cause  by  the  defendant. 
It  was  also  urged  that  the  defendant  had 
been  guilty  of  delay  in  making  the  applica- 
tion for  security  for  costs,  and  that  he  had 
taken  steps  in  the  cause  after  the  absence  of 
the  plaintiff  abroad  had  come  to  his  know- 
ledge, which  alone  ought  to  deprive  him  of 
the  right  to  the  order  in  question. 

Mr,  Teed  and  Mr,  Brett,  contra,  con- 
tended, that  there  was  no  ground  for  the 
charge  of  delay  against  the  defendant,  as  he 
made  the  application  for  the  order  for  secu- 
rity for  costs  on  the  second  day  after  the 
amended  bill  had  been  filed ;  that  as  no 
other  step  had  been  taken  by  the  defendant 
in  the  cause,  after  the  amendment  of  the  bill, 
which  stated  for  the  first  time  that  the  plain- 
tiff was  residing  abroad,  the  defendant  was 
correct  in  obtaining  the  order  as  of  course 
for  security  for  costs  against  the  plaintiff. 

Mr,  Turner,  in  reply. 

At  the  conclusion  of  the  arguments — 

The  Master  of  the  Rolls,  after  ob- 
serving that  two  points  had  been  raised 
on  the  part  of  the  plaintiff, — first,  whether 
the  order  sought  to  be  discharged  ought  to 
have  been  made  on  motion  of  course ;  and, 
secondly,  whether  the  special  circumstances 
ought  not  to  have  been  placed  before  the 
Court  on  petition, — stated,  with  reference  to 
the  meaning  of  the  bill  being  out  of  court 
after  the  allowance  of  the  demurrer,  that 
that  could  not  be  said  to  be  the  case  here, 
because  the  Court  had  given  leave  to  the 
plaintiff  to  amend  his  bill;  but  the  bill 
would  have  been  out  of  court  if  nothing 
more  had  been  done  than  to  allow  the  de- 
murrer :  that  if  it  had  been  stated  by  the 
plaintiff  in   the  original  bill  that  he  was 


380 


COURTS  OF  CHANCERY: 


resident  out  of  the  jurisdiction  of  the  Court, 
he  would  haTe  been  ordered  to  find  security 
for  costs  on  the  defendant's  application,  as 
of  course ;  but  if  a  plaintiff,  being  within  the 
jurisdiction  of  the  Court,  goes  out  of  it,  he 
cannot  be  called  upon  to  find  security  for 
costs,  except  on  special  application:  if  it 
were  otherwise,  a  mere  temporary  absence 
abroad  of  the  plaintiff  might  entitle  a  de- 
fendant to  apply  for  such  security,  which 
might  prove  a  great  hindrance  to  the  plain- 
tiff, and  prevent  his  discharge  of,  and  atten- 
tion to,  his  foreign  duties  and  avocations. 
The  Master  of  the  Rolls  added,  that  in 
some  instances,  where  the  plaintiff  had  gone 
abroad,  he  had  declined  making  any  order 
for  security  for  costs,  unless  it  appeared 
that  the  plaintiff  intended  clearly  to  with- 
draw himself  from  the  jurisdiction  of  the 
Court ;  but  if  the  plaintiff  saved  all  trouble 
by  stating  on  the  record  the  fact  of  his  being 
resident  abroad,  there  was  an  end  of  the  matter. 
With  reference  to  the  previous  application 
against  this  plaintiff  by  the  defendant  for 
security  for  costs,  the  defendant  might  not 
have  had  suflSdent  evidence  in  support  of 
his  application,  and  therefore  abandoned 
the  same.  Leave  having  been  given  to  the 
plaintiff  to  amend,  the  cause  was  not  in  the 
same  situation  as  when  the  bill  was  originally 
filed.  His  Lordship  concluded  his  obser- 
vations by  saying,  he  did  not  think  the  de- 
fendant had  precluded  himself,  by  anything 
he  had  done  in  the  cause,  from  seeking  for 
security  for  costs  from  the  plaintiff,  and  that 
the  order  obtained  was  in  the  common  form  ; 
hut  as  it  yfas  a  new  case,  he  would  make 
inquiry  into  the  practice. 

May  30. — The  Master  of  the  Roi.ls« 
after  stating  the  facts,  and  the  objections 
raised  to  the  order  made,  requiring  the 
plaintiff  to  give  security  for  costs,  observed 
that,  after  answer,  it  was  not  as  of  course 
to  obtain  security  for  costs  against  a  plain- 
tiff; but  some  gxound  must  be  shewn  for 
the  application,  when  the  plaintiff  might 
protect  himself  against  the  defendant's 
alleged  right  to  have  such  security ;  but 
the  plaintiff,  on  amending  his  bill,  having  on 
record  stated  himself  to  be  resident  abroad, 
the  defendant  was  not  prevented  from 
obtaining  the  order  complained  of.  The 
plaintiff,  by  the  amendment  of  his  bill,  might 
make  out  a  case  for  relief;  but  whether  that 


were  so  or  not  must  depend  on  the  amend- 
ments to  be  made.  Nothing  ooold  be  more 
important  than  the  rule  that  parties  must 
state  clearly  the  facts  to  the  Court,  but  that 
only  applied  to  material  facta^  and,  in  the 
present  case,  the  statement  of  an  answer 
having  been  put  in  by  the  defendant  was 
immaterial.  There  had  been  no  acquiescence 
or  improper  delay  on  the  defendant's  part, 
and  the  motion  must  be  refused,  with  costs. 


WiGRAM,  V.C.I  _ 

June  8,  29.    |   ""^^^^  *^-  nockolds. 
Outlawry,  Plea  of. 

Where  a  plea  of  outlawry  has  been  filed 
to  a  bill,  and  the  outlawry  has  been  reversed 
after  the  filing  of  the  bill,  but  before  the  plea 
put  in,  the  practice  is  for  the  plaintiff  to 
move  upon  notice  that  the  defendant,  om  a  new 
subpoena  served  upon  him  and  paynsent  to 
him  of  20s,  costs,  put  in  his  answer  within  a 
limited  time.  The  costs  of  such  mati4m  must 
be  borne  by  the  plaintiff, 

A  defendant  in  the  suit  filed  a  plea  of  the 
plaintiff's  outlawry.  It  appeared  that  the 
outlawry  had  been  reversed  after  the  bill 
filed,  but  before  the  plea  was  put  in.  The 
plaintiff  now  moved  ex  parte  for  liberty  to 
serve  a  new  subpoena  upon  the  defendant 
upon  payment  of  20s,  costs ;  and  that  the 
defendant  might  be  ordered  to  answer  the 
bill  within  six  weeks  after  such  service  and 
payment.  The  Vice  Chancellor  being  of 
opinion  that  notice  of  the  motion  ought  to 
have  been  given,  the  motion  stood  over  for 
that  purpose.  The  motion  was  now  renewed 
upon  notice. 

The  Solicitor  General  aaad  Mr„  Sauthyate, 
for  the  motion,  stated  that  the  application 
was  founded  upon  Lord  Clarendon's  Order, 
Beames's  Orders,  p.  175,  where  the  prw* 
tice  was  laid  down  '*that  after  outlawry 
reversed,  the  defendant,  on  a  new  subpcena 
served  on  him,  and  payment  unto  him  of 
20s,  costs,  shall  answer  the  same  bill  as  if 
such  outlawry  had  never  been ;"  bat  that 
in  DanieWs  Chane,  Pract,  vol,  1.  p.  63.  it 
was  suggested,  for  the  grounds  there  stated, 
that  a  bill  of  revivor  was  necessary. 

Mr.  Schombery,  for  the  defendant,  contra. 


TRINITY  TERM,  1848. 


38t 


Jane  29. — Wigrau,  y.C,  after  stating 
that  the  officers  of  the  court  had  been  unable 
to  famish  any  precedents  bearing  upon  the 
case,  expressed  his  opinion  that  a  bill  of 
revivor  was  unnecessary,  and  that  the  right 
practice  was  that  pointed  out  by  Lord  Cla« 
rendon's  Order. 

Order  according  to  the  notice  of  motion, 
with  costs  to  be  paid  by  the  plaintiff. 


WiGRAM,  V.C. 

May  26 
June  12 


:  \ 


MOODY  V,  HEBBERD. 


Annuity — Memorial, 

In  the  menunial  of  an  annuity  to  be  i«i- 
rolled  under  the  53  Geo.  3.  c.  141,  under 
the  head  **  Connderation^  and  how  paid"  it 
is  only  necessary  to  state  the  amount  paid^ 
and  whether  in  cash,  notes,  ^c.  And  it  is 
not  necessary  to  state  **  to  whom  '*  the  eoU" 
aideration  was  paid. 

In  1817,  the  plaintiff  in  the  cause,  who 
was  entitled  to  certain  leasehold  premises 
in  Regent  Street,  in  the  county  of  Middle- 
sex»  charged  the  same  with  the  payment  of 
an  annuity  of  32/.  to  one  Dean ;  and  after- 
wards the  plaintiff  assigned  the  same  pre- 
mises, subject  to  the  annuity  of  32/.,  to 
Thomas  and  J.  Mitchell,  as  a  security  for 
the  sum  of  226/.,  advanced  by  them  to  the 
plaintiff. 

By  an  indenture,  dated  in  October  1827» 
and  made  between  the  plaintiff  of  the  first 
part.  Dean  of  the  second  part,  Thomas 
and  J.  Mitchell  of  the  third  part,  the  defen- 
dant of  the  fourth  part,  and  one  Gates  (a 
trustee)  of  the  fifth  part,  the  plaintiff,  in 
consideration  of  800/.  paid  to  him  by  the 
defendant,  granted  to  the  defendant  an 
annuity  of  64/.,  secured  upon  the  leasehold 
premises;  and  Dean  and  Thomas  and  J. 
Mitchell,  in  consideration  of  their  charges 
being  paid  off  out  of  the  consideration - 
money,  joined  in  releasing  and  assigning  the 
same  premises  to  Gates,  upon  trusts  for 
securing  the  due  payment  of  the  last-named 
annuity.  At  the  time  of  the  execution  of 
the  deed,  the  sum  of  800/.,  in  notes  of  the 
Bank  of  England  and  sovereigns,  was  hand- 
ed over  by  the  defendant  to  Gates,  by  whom 


642/.  was  applied  in  the  paying  off  the 
charges  to  Dean  and  the  Mitchells,  and 
the  remaining  158/.  was  handed  to  the 
plaintiff.  Gates  then  gave  to  the  plaintiff's 
solicitor  the  defendant's  bill  of  costs,  amount- 
ing to  76/.  16s.  lOd.f  and  upon  the  defen- 
dant agreeing  to  deduct  61,  I6s.  lOd.  from 
such  bill,  the  plaintiff  paid  the  defendant 
100/.,  and  received  firom  him  a  cheque  for 
30/.  upon  his  bankers,  from  whom  the 
money  was  afterwards  received.  On  the 
8rd  of  November  1827,  a  memorial  of 
the  annuity  was  registered ;  in  the  column 
of  which,  headed  '*  Consideration,  and  how 
paid,"  the  following  statement  of  the  con- 
sideration was  inserted  :  **  30/.  paid  in 
money,  770/.  paid  in  notes  of  the  governor 
and  company  of  the  Bank  of  England, 
expressed  to  be  payable  to  bearer  on  de- 
mand, making  together  800/."  The  pay- 
ment of  the  annuity  having  fallen  into 
arrear,  the  defendant  obtained  a  judgment 
in  ejectment  against  the  plaintiff,  whereupon 
the  latter  filed  the  present  bill,  charging 
that  the  grant  of  the  annuity  was  void,  by 
reason  that  the  consideration  for  granting 
the  same  was  not  truly  set  forth  in  the 
memorial  of  registration,  and  praying  that 
the  indenture  of  October  1827  might  be 
declared  null  and  void,  and  that  the  same 
might  be  delivered  up  to  be  cancelled,  and 
the  plaintiff  be  let  into  possession  of  the 
demised  premises. 

The  only  objection  to  the  validity  of  the 
memorial  was,  that  it  was  defective,  in 
omitting  to  set  forth  in  the  column  under 
the  heacQng  *'  Consideration,  and  how  paid" 
to  whom  the  consideration  was  paid,  part 
being  in  fact  applied  .in  extinguishing  former 
charges  on  the  premises. 

Mr,  Wood  and  Mr.  S.  S.  Bell,  for  the 
plaintiff. 

Mr,  RudaU,  for  the  defendant. 

June  12. — ^WiORAM,  V.G. — I  must  in 
this  case  decide  against  the  plaintiff.  The 
act  requires  a  memorial  to  be  registered 
within  a  certain  time  after  the  grant  of  the 
annuity,  and  that  memorial  is  to  contain  a 
statement  of  certain  things,  amongst  which 
is  the  pecuniary  consideration  for  granting 
the  annuity.  This  memorial  is  to  be  in- 
rolled  in  Chancery ;  and  is  to  be  divided 
into  columns,  of  which  one  is  to  be  headed 
"  Consideration,  and  how  paid."     If  the 
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heading  were  simply  '*  conBideration,"  no 
difficulty  could  have  arisen ;  but  the  addi> 
tion  of*  how  paid"  suggests  the  observation 
in  the  case  of  The  Duke  of  Bolton  v.  fVil- 
Hams  (1 ),  where  the  Court  required  a  state- 
ment in  the  memorial,  not  only  of  what 
was  paid,  and  whether  in  money  or  notes, 
but  also  of  the  fact  that  the  consideration 
was  applied  partly  in  extinguishing  a 
former  charge.  But  for  that  case,  Sir  Ed- 
ward Sugden's  observation,  'Vendor  and 
Purchaser,'  vol.  3,  App.  No.  xiv,  would 
appear  quite  satisfactory,  namely,  that  the 
word  *'  how"  in  the  heading  of  the  column  is 
explained  by  that  which  is  written  below  : 
"  100/.  paid  in  money,  and  5002.  in  notes 
of  the  Bank  of  England ;"  and  that,  there- 
fore, '*how"  must  refer,  not  to  the  mode  of 
applying  the  consideration,  but  only  to  the 
payment  of  so  much  money.  None  of  the 
cases,  except  that  one  of  The  Duke  of  BoU 
ton  v.  WiUiams,  raise  the  question  under 
the  old  statute ;  and  the  subsequent  cases 
are  strongly  in  favour  of  a  liberal  construc- 
tion of  the  act.  The  judgment  in  The  Duke 
of  Bolton  V.  Williams  J  which  is  a  case  under 
the  old  act,  is  remarkable  in  this,  that  it 
states  that  the  act  of  parliament  requires 
that  the  memorial  should  shew  not  only 
how  the  money  was  paid,  but  to  whom« 
That  is  not  required  by  the  present  act.  I 
entirely  adopt  Sir  Edward  Sugden's  obser- 
vation on  the  statute,  that  the  party  having 
stated  truly  upon  the  memorial  how  much 
of  the  consideration  was  paid  in  notes  and 
how  much  in  cash,  has  done  all  that  the  act 
requires,  and  that  he  is  not  bound  to  go  on 
to  state  that  the  money  advanced  by  him 
was  applied  to  extinguish  a  prior  annuity 
or  charge.  This  being  the  only  objection 
to  the  validity  of  the  memorial,  I  must 
dismiss  the  bill. 


WiGRAM,  V.C.I        ATTORNEY  GENERAL  V, 
July  4.         J  LUCAS. 

Barofi  and  Feme — Marriage  Act,  4  Geo.  4, 
c.  76.  s.  23,  Construction  of — Settlement  of 
Wife^s  Property. 

The  provisions  of  the  2^rd  section  of  the 
Marriage  Act,  4  Geo.  4.   e.  76,  that  the 

(1)4  Bro.  C.C.  297 ;  8.c.  2  Vea.  jan.  138. 


property  of  the  wife  shaU  be  so  settled  under 
the  direction  of  the  Court,  that  the  offending 
party  shall  derive  no  pecuniary  benefits 
*^from  the  marriage,*^  is  satisfied  by  a  set' 
tlement  which  excludes  the  husband  from 
any  interest  in  the  wife*s  property  *^byforct 
of"  the  marital  rights;  and  it  is  no  objection 
to  such  a  settlement,  that  the  husband  may 
eventually,  by  an  absolute  power  of  appoint- 
ment reserved  to  the  wife  over  a  part  of  the 
property,  obtain  a  benefit  by  the  act  of  his 
wife. 

This  was  an  information  filed  at  the  rela- 
tion of  the  father  of  the  defendant,  Elizabeth 
Lucas,  to  have  it  declared  that  the  defen- 
dant P.  B.  Lucas,  who  had  married  his 
daughter,  in  contravention  of  the  Marriage 
Act,  4  Geo.  4.  c.  76,  had  forfeited  all  in- 
terest in  any  property  which  bad  accrued 
or  should  accrue  to  him  by  force  of  the 
marriage,  and  to  have  the  same  property 
settled  under  the  direction  of  the  Court,  in 
compliance  with  the  requirements  of  the 
23rd  section  of  the  act. 

At  the  hearing,  the  Court  declared  that 
the  forfeiture  had  been  incurred  by  the  hus^ 
band,  and  directed  a  reference  to  the  Master 
to  inquire  and  state  what  interest  in  any 
real  or  personal  estate  the  defendant  Eliza- 
beth Lucas  was  entitled  to  at  the  date  of 
the  marriage,  or  had  been  acquired  subae* 
quently  by  her  or  her  husband  in  her  right, 
and  what  interest  therein  had  accrued  to 
the  defendant  P.  B.  Lucas,  by  force  of  the 
marriage ;  and  it  was  ordered  that  the  Mas- 
ter should  approve  of  a  settlement  of  such 
interest  as  had  accrued  or  should  accrue  to 
the  husband  by  force  of  the  marriage,  for 
the  benefit  of  the  wife  or  the  issue  of  the 
marriage,  or  either  of  them.  The  Master, 
by  his  report,  approved  of  a  settlement  by 
which  the  property,  the  subject  of  the 
reference,  was  (with  the  exception  of  one- 
third  of  the  personal  estate)  settled  exclu- 
sively on  the  wife  and  the  issue  of  the 
present  marriage.  The  one-third  of  the 
personal  estate  was  by  the  settlement  given 
to  the  wife  absolutely,  if  she  survived  her 
present  husband,  or  to  her  appointees  by 
will,  in  case  she  died  before  her  husband. 

Exceptions  were  taken  by  the  relator 
to  the  Master's  report,  approving  of  the 
settlement,  on  the  ground  that  the  wife 
might  immediately  dispose  of  the  one-third 
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of  the  personalty  in  favour  of  the  husband ; 
and  so,  contrary  to  the  intent  of  the  act,  the 
husband  would  derive  a  pecuniary  benefit 
"  from  the  marriage ;''  and  that  the  Master 
in  the  settlement  had  not  provided  for  the 
possibility  of  a  second  marriage  by  the 
female  defendant.  On  the  hearing  of  the 
exceptions,  the  Vice  Chancellor  made  an 
order  referring  it  to  the  Master  to  inquire 
and  state  of  what  the  property  in  question 
in  the  cause  consisted,  distinguishing  the 
real  from  the  personal  property,  stating 
the  relative  values  thereof ;  and  directing  the 
Master  to  review  his  report,  having  regard 
to  the  possibility  of  the  lady  surviving  her 
husband  and  marrying  again,  and  to  the 
form  of  the  settlement  usually  made  under 
the  direction  of  the  Court,  in  the  case  of 
the  marriage  of  one  of  its  female  wards 
during  her  minority,  and  that  the  deposit 
be  returned  to  the  relator. 

The  Master,  by  his  report,  made  in  pur- 
suance of  this  order,  found  that  the  real 
estate  was  of  the  value  of  1,424/. ;  and  the 
personal  estate  including  the  leaseholds,  of 
the  value  of  1 5,297/.  16^. ;  and  he  approved 
of  a  settlement  by  which  all  interest  which 
had  then  accrued,  or  which  should  thereafter 
accrue  to  the  husband  in  the  property  of 
the  wife,  by  force  of  the  marriage,  should 
be  settled,  with  the  exception  of  one-third 
of  the  personalty,  upon  trusts,  for  the  exclu- 
sive benefit  of  the  wife  and  her  issue  by 
the  present  marriage.  The  one-third  of  the 
personal  estate  was  to  be  in  trust  for  the 
wife  absolutely,  if  she  survived  her  husband, 
or  in  trust  for  such  uses  as  she,  notwith- 
standing coverture,  should  by  will  appoint, 
in  case  she  died  in  the  lifetime  of  her  hus- 
band. 

To  this  report  exceptions  were  also  taken 
by  the  relator. 

The  Solicitor  General  and  Mr,  Taylor, 
for  the  exceptions,  on  the  question  of  pro- 
viding for  a  second  marriage,  cited  The 
Attorney  General  v.  Mullay  (1) ;  and,  as  to 
the  power  of  appointment  over  one-third  of 
the  personalty  given  to  the  wife,  contended, 
that  it  would  infringe  the  provisions  of  the 
act,  that  the  property  should  be  so  settled 
as  that  the  husband  should  acquire  no 
pecuniary  benefit  "from  the  marriage." 

(1 )  4  Russ.  329 ;  fl.  c.  7  Bear.  351. 


Mr,  RoU  and  Mr,  Heathfield,  in  support 
of  the  report. 

July  4. — WiGRAM,  V.C. — Two  questions 
were  argued,  one  whether  the  settlement 
which  had  been  made  was  within  the  pro- 
visions of  the  act;  and  if  so,  secondly, 
whether  it  is  a  proper  settlement  to  be 
made.  I  confess  I  cannot  see  how  the  act 
has  not  been  completely  obeyed  by  what 
has  been  done.  The  offence  has  been  com- 
mitted without  doubt ;  and  that  being  so, 
the  Court  is  to  exercise  the  powers  given 
to  it  by  the  23rd  section  of  the  statute.  It 
appears  to  me,  that  the  word  '*  from"  in  the 
act  must  be  construed  "  by  force  of."  I 
do  not  see  any  intention  in  the  act  to  deal 
with  any  larger  interest  than  that  acquired 
by  the  marital  rights.  Certain  rights  accrue 
to  the  husband  by  force  of  the  marriage, 
and  then  the  act  says,  that  the  property 
that  has  so  accrued  shall  be  settled  for  the 
purpose  of  preventing  him  from  deriving 
any  interest  in  the  real  and  personal  estates, 
or  any  pecuniary  benefit  from  the  marriage. 
I  cannot  consider  the  word  **  from"  to  be 
used  in  any  larger  sense  than  "by  force  of" 
the  marriage.  In  point  of  fact,  the  property 
is  so  settled  that  the  husband  does  not  take 
any  interest.  All  interest  is  taken  away 
from  him  by  force  of  the  settlement.  Then 
the  wife  has  a  power  over  a  portion  of  the 
property,  which  she  may  exercise  in  such  a 
manner  as  thereby  to  give  her  husband  an 
interest.  I  do  not  think  that  is  at  all  a 
departure  from  the  directions  of  the  act.  In 
fact,  the  provisions  of  the  act  are  literally 
complied  with.  It  becomes  a  very  differ- 
ent question,  whether  it  is  right  that  the 
settlement  should  have  been  prepared  in 
such  a  way  as  that  the  wife  should  have 
such  a  power,  because  the  influence  of  the 
husband  may  be  such  as  scarcely  to  leave 
her  a  free  person ;  but  if  the  Court  thinks 
it  more  for  her  interest  that  the  property 
should  be  settled  in  such  a  way  as  that, 
with  respect  to  a  moderate  part  of  it,  she 
TogLj  possibly  hereafter  give  him  something 
rather  than  make  it  iropc^ssible  for  the  hus- 
band (not  by  force  of  the  marriage),  but  by 
her  act  hereafter,  to  acquire  anything,  I 
cannot  think  that  is  an  unsound  discretion. 
The  direction  in  the  order  of  reference,  that 
regard  should  be  had  to  the  possibility  of  a 
second  marriage  was  superfluous  ;  for  it  is 
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quite  enough  to  direct  that  the  Master  is  to 
have  regard  to  the  settlement  usually  made 
for  the  purpose  of  securing  to  the  urife  (for 
it  is  for  her  that  it  is  done)  the  benefit  of 
being  able  to  make  a  provision  for  a  second 
marriage:  that  direction  appears  to  have 
been  unnecessary  ;  but  as  it  has  not  been 
appealed  from,  it  must  be  considered  as 
part  of  the  order.  But,  independently  of 
that,  I  think  the  provision  the  Master  has 
made  is  both  legal  and  discreet. 

Exceptiom  overruled^  and  costs  reserved. 


WiGRAll,  V.C. 

June  10 


r.o.| 


WADDILOVE  0.  TAYLOR. 


Petition  for  Parent  out  of  Court  — 
Changing  Solicitor — ISth  Order  of  the  26th 
of  October  1842. 

A  defendant  in  the  cause^  to  whose  sepa- 
rate account  a  sum  of  money  has  been  carried, 
may  present  a  petition  for  payment  out  of 
court  by  a  solicitor,  who  was  not  her  solicitor 
in  the  cause,  without  obtaining  an  order  to 
change  her  solicitor. 

By  an  order  in  the  cause  it  had  been 
referred  to  the  Master  tu  tax  all  parties 
their  costs  of  suit;  and,  after  payment 
thereof  out  of  the  fund  in  court,  to  appor- 
tion the  residue  among  the  parties  named 
in  the  order,  and  the  shares  of  each  were 
to  be  carried  to  their  separate  account. 
Under  this  order  a. sum  of  money  had  been 
carried  to  the  separate  account  of  the  peti- 
tioner, a  defendant  in  the  cause,  who  now 
presented  a  petition,  praying  for  the  pay- 
ment out  of  court. 

Mr,  BiUon,  for  the  solicitor,  who  had 
been  the  petitioner's  solicitor  in  the  cause, 
objected  that  the  solicitor  in  the  matter  of 
the  petition  was  not  the  petitioner's  solicitor 
in  the  cause;  and  as  no  order  had  been 
obtained  to  change  the  solicitor,  the  petition 
was  irregularly  presented. 

Mr,  T,  Edwards,  for  the  petitioner,  eoa- 
tended  that  the  petitioner  did  not  come 
before  the  Court  as  "  a  party  suing  or  de- 
fending," within  the  terms  of  the  t8th  Order 
of  the  26th  of  October  1842  (1),  for  that  the 


(1)  Ord.  Ctn.  214;    12   Uw   J.    Rep.  (h.s.) 
Cbitnc.  8. 


suit  was  at  an  end,  except  for  the  formal 
purpose  of  giving  a  heading  to  the  pedtion. 

WiORAM,  V.C.  overruled  the  objection, 
and  made  the  order. 


WlORAM,  V.C. 


July  6 


'"■} 


LAURIE  V,  BURN. 


Traversing  Note  —  56th  Order  of  May 
1845. 

fVhere  the  defendant  has  not  taken  aajf 
step  in  the  cause,  either  personally  or  by 
solicitor,  so  that  the  mode  of  service  pre- 
scribed by  the  56th  Order  of  May  1845  » 
not  applicable  to  the  case,  the  plaintiff  maf^ 
by  leave  of  the  Court,  serve  the  defendant 
personally  with  a  copy  of  a  traversing  note, 

Mr.  J,  H.  Palmer  moved,  on  behalf  of 
the  plaintiff,  for  leave  to  serve  a  copy  of  a 
traversing  note  personally  upon  the  defen- 
dant, for  whom  an  appearance  had  been 
entered,  and  who  had  taken  no  step  in  tbe 
cause,  either  personally  or  by  a  solicitor. 
He  cited  Moss  v.  Buckley  (1),  (Lord  Chan- 
cellor,  16th  of  June  1848)  to  shew,  that  in 
a  case  where  the  mode  of  service  directed  by 
the  56th  Order  of  May  1845  (2)  was  not 
applicable,  the  Court,  independently  of  tbe 
General  Order,  might  direct  personal  senrioe 
of  the  copy  of  the  traversing  note  upon  tbe 
defendant. 

WiGRAM,  V.C.  made  the  order. 


[,V.C.\ 
15.      J 


SHARPE  V.  SHARPS. 


WlORAM 

July 

Devise — Trust  Estate. 

Under  a  devise  of  ail  the  testatar*s  real 
and  personal  estate  to  A.  B,  his  heirs,  est- 
cutors,  and  administrators,  for  his  and  their 
own  use  and  benefit : — Held,  that  real  ssteie 
of  which  the  testator  was  seised  as  trustee 
passed. 

« 

The  testator  in  the  cause,  by  his  will) 
devised  and  bequeathed  tbe  whole  of  bii 

(1)  Tu/epost 

(2)  Ord.  C«D.    805 ;   14  Ltw  J.   Rep.  (h-i.) 
Chftoe.  290. 
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residuary  real  and  personal  estate  **to 
Robert  Lendrum,  his  heirs,  executors,  and 
administrators,  for  his  and  their  own  use 
and  benefit."  The  question  was,  whether 
the  legal  estate  in  real  property,  which  was 
vested  in  the  testator  as  trustee,  passed 
under  this  general  devise. 

The  SoUeitor  General  and  Mr.  Willeock 
appeared  for  the  different  parties. — Ex  parte 
Shaw  {I)  was  cited. 

WioRAM,  V.C.  held  that  the  legal  estate 
in  the  trust  property  passed. 


V.C.         1 

1847. 

Dec.  14,  16. 

1848. 

'      BILES  9.  MOORE. 

Jan.  13. 

L.C. 

June  13,  15.  , 

Solicitor  and  Client — Security — Settled 
Accounts. 

Principlee  on  which  the  Court  acts  in  sus* 
taining  securities  given  by  a  client  to  his 
solicitor  for  bills  of  costs  and  monies  ad' 
9aneed. 

This  suit  was  instituted  for  the  redemp- 
tion of  some  freehold  hereditaments,  which 
were  subject  to  several  mortgages  and  in* 
cambrances.  The  circumstances  of  the  case 
were  somewhat  complicated,  but  the  only 
point  which  it  is  important  to  report  related 
to  the  right  of  the  plaintiff  to  re-open  several 
accounts  between  himself  and  Mr.  Moore, 
of  Shrewsbury,  who  had  for  several  years 
acted  as  his  solicitor.  These  accounts  had 
been  signed  by  the  plaintiff,  and  he  had 
given  securities  for  the  amount  of  them 
upon  the  hereditaments  in  question. 

The  plaintiff  was  James  Hiles,  who  sued 
in  formd  pauperis.^— Under  the  will  of  his 
grandfather,  who  died  in  1805,  a  freehold 
£um  at  Ryton,  in  the  county  of  Salop,  was 
devised  (subject  to  certain  charges)  to  the 
plaintiff's  faUier  for  his  life,  with  remainder 
to  the  plaintiff  for  his  life,  with  remainder  to 
the  plaintiff^s  sons  successively  in  tail  male. 

The  plaintiff's  father  died  in  June  1831. 
Previously  to  that  time  the  plaintiff  had 

(1)  8  Sim.  159. 
New  Seribs,  XVII.— Chanc. 


become  in  embarrassed  circumstances,  and 
by  an  indenture  of  the  11th  of  February 
1828,  he  mortgaged  his  lifb  estate  to  his 
brother  John  Hiles  in  consideration  of  a 
sum  of  300^  therein  stated  to  be  advanced 
to  him ;  and  by  another  indenture  of  the  2nd 
of  May  1827,  the  plaintiff  granted  his  rever* 
sionary  life  estate  in  the  Ryton  farm  to  his 
brother  Thomas  Hiles,  who,  in  June  1829, 
executed  a  conveyance  of  it  by  way  of  mort- 
gage.    This  Thomas  Hiles,  by  indenture 
dated  the  29th  of  June  1829,  mortgaged  the 
said  estate  to  a  Mr.  Williams  for  1,000/., 
and  Mr.  Williams,  by  an  indenture  of  the 
same  date,  declared  that  700L,  part  of  it, 
was  the  property  of  a  Mrs.  Blower,  who 
deposited  the  same  with  Mr.  Moore,  who 
advanced  various  other  sums  of  money  to 
Thomas  Hiles  and  Mrs.  Blower.      Mrs. 
Blower  died  in  1833,  and  Mr.  Moore  be- 
came the  adminis^ator  of  her  estate  and 
effects,  and  thereby  became  entitled  to  this 
700/.     The  bill  alleged  that  that  deed  of 
the  2nd  of  May  1827  was  fraudulent,  hav- 
ing been  executed  for  a  consideration  which 
was  altogether  inadequate :  but  it  was  held 
by  the  Court  to  be  binding,  at  all  events  so 
far  as  the  interests  of  the  mortgagees  and 
Mr.  Moore  were  concemedt 

In  1832  Mr.  Moore  first  acted  as  solici- 
tor for  the  plaintiff.  In  the  month  of  March 
in  that  year  a  mortgage  was  made  of  the 
Ryton  farm,  to  raise  a  sum  of  1,700/.  for 
the  purposes  of  the  testator's  will,  which 
money  was  advanced  by  a  client  of  Mr. 
Moore.  From  that  month  of  March  down 
to  February  1837,  Mr.  Moore  acted  as  the 
attorney  and  solicitor  of  the  plaintiff.  On 
the  8th  of  August  1832,  an  account  was 
settled  and  signed  by  the  plaintiff,  of  which 
the  following  is  a  copy : — 

£.    «.    £.   #. 

Amouit  of  ezeoatioa,  Moore  «. 

HUes 260    6 

Cash  adyanced  T.  Hiles,  5L  and  SA      SO 
Intereat  on  260/.,  say  one  year  ..     IS    0 

281     6 

Coots  of  Cbaaoerj  anit,  o.  Williams. 

T.  Uilea,  and  Mrs.  Blower  ....  28  14 


Cash  advanced  James  Hiles  pre- 

▼iona  to  the  8th  of  Anguat  1882    20  18 
BUI  of  coaU  to  this ^y,  aa J  ....  225    2 

Cash  this  8th  of  August  1882  ... . 


805    0 


246    0 
6    0 

586    0 
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On  the  same  8th  of  August  an  indenture 
was  executed  between  the  plaintiff  of  the 
one  part  and  Mr.  Moore  of  the  other  part, 
which  recited  that  Thomas  Hiles,  the  plain- 
tiff^s  brother,  was  indebted  to  Mr.  Moore  in 
a  sum  of  305/.,  and  that  there  was  due  from 
the  plaintiff  to  Moore  for  costs  and  charges 
incurred  in  business  transacted  by  him  as 
solicitor  for  the  plaintiff,  and  for  monies 
advanced  to  him,  a  sum  of  246/.,  and  that 
for  securing  the  305/.  so  due  from  Thomas 
Hiles,  and  also  the  money  due  from  the 
plaintiff  to  Moore,  he  had  agreed  to  execute 
that  conveyance.  And  the  plaintiff  then 
conveyed  to  Moore  his  life  interest  in  the 
Ryton  farm  as  a  security  for  556/.  and 
interest. 

On  the  28th  of  February  1833  a  second 
statement  of  accounts  was  made  out,  shew- 
ing a  further  sum  of  444/.  to  be  due  from 
the  plaintiff  to  Mr.  Moore,  for  professional 
charges  and  for  monies  advanced  partly 
to  pay  off  a  mortgage  and  partly  for  the 
plaintiff's  own  use,  and  on  that  day  a  me- 
morandum was  indorsed  on  the  indenture 
of  the  8th  of  August  1832,  whereby  the 
plaintiff  charged  the  Ryton  farm  with  the 
further  sum  of  444/.  and  interest. 

On  the  6th  of  December  1833  a  third 
account  was  made  out  by  Mr.  Moore,  con- 
taining several  payments  for  interest,  also  a 
sum  paid  off  to  a  mortgagee,  and  some  fur- 
ther professional  charges,  and  shewing  an 
additional  sum  of  1,000/.  to  be  due  from 
the  plaintiff  to  Mr.  Moore.     At  the  foot  of 
this  account  the  plaintiff  signed  the  follow- 
ing memorandum  : — ''  J,  the  undersigned 
James  Hiles,  do  hereby  acknowledge  and 
declare  that  I  have  carefully  examined  the 
foregoing   statement  of  accounts  and  the 
statement  of  accounts  thereby  referred  to, 
and  being  perfectly  satisfied  therewith,  do 
acknowledge  that  there  is  now  due  from  me 
to  the  above-named  James  Moore,  two  seve- 
ral sums  of  1,000/.  each ;   and  for  securing 
which,  with  interest,  I  have  agreed  and  do 
intend  this  day  to  execute  a  further  mort- 
gage to  him,  with  an  assignment  of  a  policy 
of  insurance  on  my  life,  effected  in  the  Law 
Life  Assurance  Office  for  the  sum  of  2,000/. 
As  witness  my  hand.''     To  secure  that  sum 
of  1,000/.,  and  also  any  further  advances 
not  exceeding  the  same  amount,  the  plaintiff 
executed  another  indenture,  by  which  he 
charged  the  Ryton  farm  with  the  payment 


of  1,000/.  and  of  further  advances  not  ex- 
ceeding a  like  amount.  A  further  charge 
was  indorsed  on  the  last-mentioned  inden- 
ture, and  was  dated  the  1 0th  of  September 
1836.  It  recited  that  a  further  sum  of 
184/.  105.  4(2.  was  then  due  from  the  plain- 
tiff to  Moore,  who  had  also  agreed  to  lend 
him  an  additional  sum  of  105/.  9^.  8i.,  and 
the  sum  of  290/.  was  thereby  charged  upon 
the  said  farm.  At  the  same  time  an  account 
was  made  out,  shewing  the  different  items. 
On  the  19th  of  October  1836  a  further  sum 
of  10/.  was  charged  on  the  Ryton  farm  by 
a  similar  ihemorandum. 

In  1836  the  farm  was  unoccupied,  and 
in  the  month  of  May,  Moore  became  tenant 
of  it  at  a  rent  of  300/.  a-year,  subject,  how- 
ever, as  he  insisted,  to  deductions  for  all 
onies  expended  by  him  in  repairs  and  other 
necessary  outgoings.  The  plaintiff  insisted 
that  a  considerable  sum  was  due  from  Mr. 
Moore  in  respect  of  the  rent  of  the  farm. 

This  bill  was  filed  in  1841,  and  it  prayed 
a  declaration  that  the  accounts  between  the 
plaintiff  and  Mr.  Moore  were  not  binding 
on  the  plaintiff,  and  that  the  indentures  and 
memorandums  of  further  charge  were  secu- 
rities only  for  such  amounts  as  should  be 
found  actually  due ;  and  it  prayed  a  refer- 
ence to  the  Master  to  inquire  what  was  due 
from  the  plaintiff  on  the  other  mortgages, 
and  what  was  due  to  Mr.  Moore  at  the 
dates  of  the  several  indentures  and  memo- 
randums of  further  charge,  and  to  inquire 
to  what  extent  any  of  the  sums  secured 
consisted  of  bills  of  costs,  and  whether  the 
plaintiff  was  jusOy  chargeable  therewith, 
and  that  the  bills  of  costs  might  be  taxed, 
and  that  an  account  might  be  taken  of  what 
was  due  from  Moore  in  respect  of  the  rents 
of  the  estate. 

The  bill  charged  that  the  statements  of 
accounts  contained  items  with  which  the 
plaintiff  was  not  jusUy  chargeable;  that  many 
sums  were  omitted  for  which  Mr.  Moore 
was  accountable  to  the  plaintiff;  that  they 
were  signed  by  the  plaintiff  without  any 
explanation  being  g^ven  to  him,  and  that 
he  did  not  understand  them ;  and  that  the 
indentures  and  memorandums  of  further 
charge  were  fraudulent. 

Mr.  Moore,  by  his  answer,  stated  that 
the  plaintiff  was  a  good  scholar  and  an  apt 
accountant,  and  well  acquainted  with  book- 
keeping and  accounts  generally,  and  that 
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he  well  anderstood  the  nature  and  effect 
of  the  different  statements  of  account ;  that 
the  different  vouchers  and  documents  relat- 
ing to  them  were  exhibited  to  the  plaintiff 
when  he  examined  the  accounts  at  Moore's 
oflSce,  and  that  the  securities,  or  some  of 
them,  were  given  by  the  plaintiff,  with  the 
sanction  of  two  other  solicitors,  who  acted 
as  his  professional  advisers  on  the  occasion. 

In  May  1837  the  plaintiff's  attorney 
took  out  a  summons,  requiring  Mr.  Moore 
to  shew  cause  why  his  bills  of  costs  should 
not  be  taxed.  It  was  attended,  on  the  24th 
of  May,  by  both  parties,  before  Mr.  Justice 
Williams,  at  the  Judge's  chambers,  who 
refused  to  make  any  order  thereon. 

On  the  26th  of  May  the  plaintiff's  attor- 
ney took  out  a  similar  summons  in  the 
cause  of  Harris  v.  Hiles^  which  was  also 
dismissed  a  few  days  afterwards. 

On  the  1st  of  June  the  plaintiff  obtained 
a  rule  for  the  same  purpose  in  the  Court  of 
Queen's  Bench,  and  in  the  plaintiff's  affi- 
davit (on  which  the  rule  was  granted)  he 
charged  Mr.  Moore  with  frauds  in  various 
ways,  which  affidavit  was  answered  by 
Mr.  Moore,  the  two  solicitors  in  whose  pre- 
sence the  account  of  December  1833  was 
settled  and  signed,  and  other  persons :  and 
after  the  rule  had  been  argued  on  its  merits, 
the  case  was  referred  to  Mr.  Justice  Patte- 
son,  and  the  rule  was  ultimately  discharged, 
with  costs  (1). 

(])  Mr.  Justice  Patteson  made  bis  report  to  the 
Court,  on  the  26th  of  November  1838,  in  the  words 
following : — 

*<  This  is  an  application  to  tax  the  bills  of  Mr. 
Moore,  an  attorney  of  this  court,  on  behalf  of  his 
client  James  Hiles.  The  rule  is  in  a  replevin  suit, 
in  which  Mr.  Moore  acted  as  the  attorney  for  Harris, 
the  tenant,  on  the  retainer  of  James  Hiles.  the  pre- 
sent applicant,  and  the  taiable  items  which  would 
give  the  Court  jurisdiction  are  in  that  suit. 

'*  It  appears  that  Mr.  Moore  has  transacted  much 
business  of  various  kinds  for  the  applicant  for 
several  years,  commencing  in  1832,  and  that  heavy 
bills  of  costs  have  been  incurred ;  also  that  there 
are  many  and  complicated  money  transactions  be- 
tween  the  parties,  and  the  real  obiect  of  this  appli- 
cation is  not  to  review  the  bills  of  costs  so  much  as 
those  money  transactions. 

"  Accounts  have  been  rendered  at  various  times 
to  James  Hiles,  which  he  has  had  the  opportunity 
of  investigating,  and  which  he  has  approved,  and 
has  signed  written  memorandums  of  approval  in 
the  presence  of  persons  in  no  way  interested  in  the 
matter.  Those  accounts  so  approved  include  the 
bills  of  costs  in  this  replevin  suit,  and  only  one 


On  the  30th  day  of  November  1838, 
James  Hiles  obtained  a  Judge's  summons  to 
attend  at  his  chambers  on  the  following  day, 
to  shew  cause  why  the  drawing  up  of  the 
rule  directed  to  be  made  in  the  cause  of 
Harris  v.  Hiles  should  not  be  stayed  until 
the  5th  day  of  the  then  next  Hilary  term, 
and  why  in  the  meantime  all  further  pro- 
ceedings should  not  be  stayed. 

This  summons  was  attended  before  Mr. 
Justice  Patteson,  by  Hiles,  Mr.  Moore  and 
his  counsel,  when  the  Judge  discharged  this 
summons,  with  costs,  observing  that  "some 
very  serious  imputations  were  made  against 
the  character  of  Mr.  Moore,,  a  professional 
man,  which,  I  think,  were  without  any  foun- 
dation, and  that  he  has  been  grossly  de- 
ceived at  the  commencement  of  the  business 
by  Hiles  his  client." 

The  cause  was  first  heard,  before  the  Vice 
Chancellor  of  England,  in  April  1845 ;  but 
some  difficulty  arising  in  drawing  up  the 
minutes,  it  was  reheard  before  him  in  De- 
cember 1847. 

Jan.  13,  1848. — The  Vice  Chancellor. 
— In  this  case,  at  the  rehearing  one  of  the 
principal  questions  raised  was,  whether  the 
decree  should  stand  as  it  was  originally  pro- 
nounced, that  accounts  should  be  taken  as 
they  appeared  to  be,  with  liberty  to  surcharge 
and  falsify,  or  whether,  considering  what 
appears  beyond  all  doubt  upon  the  face  of 
every  one  of  the  five  accounts  that  the  rela- 
tion between  attorney  and  client  did  subsist 
between  Mr.  Moore  and  James  Hiles,  the 
direction  should  not  be  to  take  the  accounts 
simply.  I  have  looked  at  the  case  in  the  Court 
of  Exchequer,  of  Lewes  v.  Morgan  (2),  and 

account  remains  unsettled,  which  does  not  contain 
any  taxable  item. 

"The  affidavit  of  James  Hiles,  on  which  this 
role  was  granted,  charges  Mr.  Moore  with  gross 
fraud  and  deception  in  various  respects.  It  is  met 
by  the  affidavits  of  Mr.  Moore  and  his  clerks,  and 
of  the  persons  in  whose  presence  the  accounts  were 
approved,  and  the  memorandums  of  approval  signed 
by  James  Hiles,  and  the  mortgages  executed  by 
him  for  the  balances,  and  I  think  thst  those  affida- 
vits not  only  satisfactorily  answer  the  charges 
brought  sgainst  Mr.  Moore,  but  shew  that  he  was 
himself  deceived  by  the  applicant,  James  Hiles,  in 
some  material  points.  Under  these  circumstances, 
I  am  of  opinion,  that  this  rule  ought  to  be  dis- 
charged, with  costs." 

(2)  5  Price,  42. 
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over  and  over  again  it  is  laid  down  by  my 
Lord  Redesdale  and  by  my  Lord  Eldon  (for 
the  case  came  at  different  times  before  the 
House  of  Lords),  that  where  the  transaction 
is  between  the  attorney  and  the  client,  it  is 
the  duty  of  the  attorney  to  make  out  the 
truth  of  the  accounts.  Now  my  Lord 
Redesdale  says  (3),  **  I  apprehend  that  in  the 
dealings  and  transactions  of  parties  of  this 
description,  and  when  an  account  of  those 
dealings  and  transactions  has  been  ordered 
to  be  taken  by  the  Court,  a  person  standing 
in  the  situation  of  solicitor,  agent,  general 
manager,  and  director,  and  having  the  whole 
concerns  of  the  other  party,  and  having 
made  such  other  party  execute  instruments 
of  this  sort,  which  are,  therefore,  liable  to 
suspicion,  it  becomes  necessary,  not  merely 
to  rely  on  the  instruments  themselves,  but 
to  shew  that  the  advances  were  actually 
made."  And  there  is  a  similar  expression 
of  opinion  to  be  found  in  pages  86  and  87. 
And  in  page  148  Lord  Eldon  says,  "  I  am 
desirous  of  stating  that  the  proceedings  on 
this  record  establish  the  principle  that  in 
the  case  of  an  attorney  who  takes  securities 
from  his  client,  they  cannot  be  used  as 
conclusive  evidence  of  their  consideration 
as  expressed,  but  require  extrinsic  evidence 
of  the  money  having  been  actually  advanced 
to  prove  the  transaction  to  have  been  bond 
fide.*'  Therefore  it  appears  to  me  that  the 
matter  is  concluded  by  authority,  because 
in  every  one  of  these  accounts  there  is 
reference  made  to  costs,  which  could  only 
have  arisen  from  the  fact  of  Mr.  Moore 
standing  in  the  situation  of  attorney  and 
solicitor  of  Mr.  Hiles ;  and,  therefore,  it 
appears  to  me  that  is  the  principle  upon 
which  the  accounts  must  proceed. — [His 
Honour  then  referred  to  the  nature  of  other 
mortgages,  which  it  is  not  material  to  state.] 
With  regard  to  the  persons  who  take 
under  the  conveyance  of  May  1827,  my 
opinion  remains  as  it  did  before,  that,  though 
it  may  be  true  that  no  adequate  consider- 
ation passed  from  Thomas  Hiles  to  the 
plaintiff,  yet  when  Thomas  comes  to  deal  with 
third  persons,  the  mere  suggestion  that  there 
might  have  been  fraud  as  between  Thomas 
and  James  is  not  a  sufficient  ground  for 
impeaching    the    transaction    as    between 

{3)  5  Piice,  p.  83. 


Thomas  and  the  third  persons;  for  put  tbe 
simplest  case  possible,  that  there  had  been 
a  convCiyance  made  by  the  plaintiff  to 
Thomas  of  his  life  estate  very  gratuitoasly, 
nothing  is  more  clear  than  that  the  volun- 
tary grantee  may  himself  make  a  perfectly 
good  and  ralid  conveyance  for  valuable 
consideration  to  a  third  person:  and  there- 
fore whatever  may  become  of  the  trans- 
action as  far  as  the  third  persons  are  not 
concerned,  is  not  the  thing;  but  my  o|n- 
nion  is,  that  those  who  claim  under  the 
conveyance  or  mortgage  of  June  1829, 
which  is  the  conveyance  upon  the  founda- 
tion of  the  deed  of  the  3rd  of  May  1827, 
are  at  liberty  to  make  use  of  it  as  it  stands. 
As  I  collect  from  the  voluminous  instm- 
ments  in  this  case,  Mr.  Moore  now  has  ia 
him  all  the  interest  which  Thomas  had,  and 
there  is,  I  think,  quite  enough  apparent 
upon  the  case  to  shew,  that,  as  between  James 
and  Thomas,  there  was  something  of  a 
question  at  least  that  arises  with  respect  to 
the  validity  of  the  deed  of  May  1827. 

The  fourth  point  was,  what  ia  to  be  done 
with  respect  to  the  improvements  and 
repairs  ?— [His  Honour  then  stated  the  par* 
ticulars  affecting  this  part  of  the  case,  and 
decided  that  the  monies  expended  by  Mr. 
Moore  in  improvements  and  repairs  should 
carry  interest.] 

I  must  state  that  I  cannot  pronounce 
upon  what. the  result  of  the  account  may 
be ;  but  it  does  appear  to  me  that  Mr.  Moore 
has  been  a  friend  to  the  parties  concerned 
in  a  very  great  degree. 

By  the  decree  of  the  Vice  Chancellor  of 
the  18th  of  January  1848,  it  was  declared 
that  the  plaintiff  was  entitled  to  redeem  the 
mortgaged  estate;  that  the  conveyance  to 
John  Hiles,  under  the  deed  of  the  11th  of 
February  1 823,  was  to  standas  a  security  only 
for  the  sums  bond  fide  advanced ;  and  that 
the  conveyance  to  Thomas  Hiles,  under  the 
deed  of  the  2nd  of  May  1827,  as  between 
the  plaintiff  and  Thomas  Hiles,  was  to  stand 
as  a  security  only  for  the  sum  actually 
advanced  by  Thomas  Hiles  to  the  plaintiff, 
but  that  the  same  was  subject  nevertheless 
to  the  charges  created  thereon  by  Thomas 
Hiles.  The  decree  then  continued  as  fol- 
lows:— **  And  it  is  ordered  that  the  Master 
do  take  an  account  of  the  monies  actually 
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advanced  and  paid  by  the  defendant  James 
Moore  to  or  for  the  use  of  the  plaintiff,  and 
of  the  amount  of  bills  of  costs  justly  due 
from  the  plaintiff  to  the  said  defendant 
James  Moore,  and  forming  the  consideration 
of  the  several  mortgage  securities  in  the 
pleadings  mentioned,  executed  by  the  plain* 
tiffin  favour  of  the  defendant  James  Moore, 
and  compute  interest  on  such  consideration 
80  as  to  ascertain  what  is  now  due  for 
priodpal  and  interest  from  the  said  plaintiff 
to  the  defendant  James  Moore,  in  respect 
of  the  deeds  executed  by  the  plaintiff  as 
securities  to  the  defendant  James  Moore.*' 
And  in  taking  such  accounts  the  Master 
was  to  charge  the  defendant  with  an  oocu* 
pation  rent  of  the  mortgaged  premises  in 
his  occupation,  and  having  regard  to  the 
agreement  under  which  Mr.  Moore  became 
tenant  in  May  1836,  and  a  notice  given  by 
Hiles  to  Moore.  And  the  Master  was  to 
inquire  which  of  the  several  mortgagees 
bad  from  time  to  time  been  in  possession  of 
the  mortgaged  estate,  and  he  was  to  take 
an  account  of  the  rents  and  profits  of  the 
mortgaged  estate  received  by  such  mort- 
gagees respectively.  And  the  Master  was 
to  ascertain  whether  any  sums  had  been 
laid  out  in  substantial  repairs  and  lasting 
improvements  on  the  mortgaged  premises 
by  any  of  the  mortgagees,  and  he  was  to 
take  an  account  of  all  such  sums,  as  well 
as  of  the  expenses  of  the  tithe  commuta- 
tion paid  by  Moore. 

The  plaintiff  appealed  from  that  decision. 

On  behalf  of  the  plaintiff,  it  was  con- 
tended, that  the  security  was  partly  for 
sums  which  were  due  from  his  brother,  and 
which  the  plaintiff  had  never  been  liable  to 
pay ;  that  the  defendant,  Mr.  Moore,  was  in 
such  a  fiduciary  position,  with  regard  to  the 
plaintiff,  that  the  Court  could  not,  under 
the  circumstances  of  the  case,  support  such 
a  transaction ;  and  that  the  real  extent  and 
nature  of  his  liabilities  to  Mr.  Moore  ought 
to  have  been  more  fully  explained  to  him, 
before  he  charged  the  bills  of  costs  upon  the 
estates  in  question. 

On  the  other  hand,  it  was  insisted  that 
the  plaintiff  was  frilly  competent  to  judge 
of  the  fairness  of  the  charges  made  by  his 
solicitor,  and  that  he  had  the  assistance  of 
other  professional  gentlemen  before  he  exe- 
cuted the  mortgages;  that  the  costs  were 


due,  and  that  there  was  no  pressure  of  any 
description. 

Mr,  Stuart  and  Mr.  Olasse  appeared  for 
the  plaintiff;  and 

Mr,  Koe,  Mr,  P.  Wood  and  Mr,  Fisher, 
for  Moore,  before  the  Vice  Chancellor,  and 
the  two  latter  gentlemen,  on  the  appeal,  for 
Moore;  and 

Mr.  J.  RusseU  and  Mr.  G.  L,  RuneU, 
for  other  parties. 

The  following  cases  were  cited : — 

Horloek  v.  Smith,  2  Myl.  &  Cr.  495 ; 
s.  c.  6  Law  J.  Rep.  (n.8.)  Chanc.  236. 
Kinsman  v.  Barker,  14  Ves.  579. 
Taylor  v.  HayUn,  2  Bro.  C.C.  310. 
Johnson  v.  Curteis,  3  Ibid.  266. 
Drew  V.  Power,  1  Sch.  &  Lef.  182. 
Lewes  v.  Morgan,  5  Price,  42. 

June  15. — The  Lord  Chancbllor. — 
The  decree  of  the  Vice  Chancellor  esta- 
blishes some  of  the  earlier  securities  in 
which  Mr.  Moore  became  interested  by  as- 
signment ;  and  then  there  is  this  very  long 
bill ;  and  it  is  a  very  singular  thing  that, 
after  stating  the  different  settlements  of  ac- 
counts that  had  taken  place,  it  contains  an 
allegation  that  the  settlements  were  frau- 
dulent ;  but  to  make  them  so  the  particular 
frtcts  must  not  only  be  alleged  but  proved ; 
and  it  is  often  repeated  in  the  pleadings  that 
the  whole  transaction  was  fraudulent.  If  that 
was  the  &ct,  that  would  entitle  the  Court 
to  deal  with  the  case ;  but  I  find  nothing 
for  its  basis  except  the  relative  position  of 
the  parties  as  solicitor  and  client.  If  the 
solicitor  in  settling  the  accounts  with  his 
client  had  obtained  a  real  security,  before  he 
had  ascertained  the  amount  of  costs,  or  that 
he  was  liable  in  costs,  that  would  have  been  a 
very  strong  objection  to  the  securities,  but  it 
would  not  have  been  a  very  strong  objection 
to  the  securities  taken  by  Mr.  Moore  as  a 
solicitor,  if  the  whole  bills  of  costs  had  been 
delivered.  It  would  have  been  a  different 
thing  if  the  securities  were  made  to  depend 
upon  an  event  or  the  amount,  but  the  ad- 
vances were  ascertained,  the  accounts  were 
rendered,  and  the  securities  were  taken  on 
those  accounts;  therefore  the  transactions 
were  made  on  those  accounts,  and  it  was 
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on  those  accounts  that  the  settlements  took 
place.  Now  it  appears  that  two  of  those 
settlements  did  not  take  place  without  ad- 
vice, because  we  have  two  persons,  both 
professional  gentlemen,  (Mr.  How  and  Mr. 
Hicks),  of  Shrewsbury,  called  in  to  witness 
the  settlement  of  the  account  of  the  6th  of 
December  1833,  which  embraces  the  former 
settlement  of  accounts. 

There  were  in  all  four  different  state- 
ments of  accounts  settled,  and  the  settle- 
ments of  them  were  witnessed  by  dif- 
ferent disinterested  persons.  We  have 
all  the  accounts  here,  and  Hiles  himself 
did  not  at  the  time  entertain  a  doubt  of  the 
propriety  of  taking  the  amount  of  these  ac- 
counts; and  the  witnesses  do  not  appear 
to  have  objected  to  their  being  sanctioned 
by  him ;  they  do  not  appear  to  have  objected 
to  Mr.  Moore  obtaining  the  security  from 
Hiles  at  that  meeting ;  they  were  there  in 
order  to  see  that  it  was  a  just  thing  to  settle 
that  account,  and  to  determine  what  that 
account  was;  and  after  stating  to  Hiles 
what  it  was,  what  was  the  amount  due,  and 
what  he  was  about  to  do  before  he  signed 
the  accounts,  one  of  these  gentlemen  (Mr. 
How,  I  think,)  asked  him  if  he  had  exa- 
mined the  accounts,  and  he  said  that  he  had, 
and  there  does  not  seem  to  have  been  any 
objection  made  against  them.  There  was 
also  a  third  person  present  on  behalf  of  the 
client,  which  does  away  with  any  allegation 
as  to  un&irness  or  undue  influence  by  the 
solicitor  in  the  transaction.  Then  the  soli- 
citor who  wished  no  delay,  but  chiefly  in- 
vestigation, made  out  a  settlement  of  the 
accounts ;  and  no  objection  was  raised  to  a 
settlement  of  them. 

There  is  nothing  in  the  objection  raised 
that  the  amount  was  not  ascertained,  or  that 
the  bill  is  deficient  in  the  result :  and  there 
is  nothing  whatever  in  the  general  allegation 
that  there  was  fraud  by  Mr.  Moore  in  the 
proceeding,  or  in  taking  that  security  for 
the  amount  due  to  him.  I  have  not  laid 
down  a  rule  contrary  to  the  opinion  of  other 
Judges  in  such  cases.  No  other  Judge  has 
laid  down  a  diflerent  rule,^-on  the  contrary, 
they  all  find  that  a  settlement  of  accounts 
made  by  a  solicitor  and  his  client  is  open 
to  investigation,  and  a  man  may  have  his 
relief  if  there  is  any  fraud  in  the  settlement, 
and  it  is  proved  that  there  is  fraud :  but  no 


professional  man  can  believe  himself  to  be 
safe,  if  every  man  is  entitled  to  ask  that  the 
whole  of  the  transaction  shall  be  re-opened 
after  the  accounts  are  settled  in  such  a 
manner  as  these  accounts  have  been  settled. 
There  have  been  two  cases  referred  to— 
WeUera  v.  Taylor  (4)  and  Horlock  v.  Smithy 
but  all  they  go  to  was  this,  that  wherever 
a  solicitor  is  applied  to  to  have  his  account 
investigated,  there  is  nothing  to  protect  him 
from  having  his  account  investigated,  and 
the  surcharge  (if  any)  repaid  to  his  dient, 
if  anything  beyond  the  statement  of  the 
account  is  due.  That  it  is  so,  or  that  it 
rests  upon  sufficient  authority,  I  cannot 
doubt.  But  that  is  only  an  authority  for 
ascertaining  by  a  decision  in  law  whether 
the  account  is  to  be  ascertained  and  followed 
up  by  an  application  to  the  taxing  Master. 
There  were  a  great  number  of  cases  before 
the  Master  of  the  Rolls  that  came  before 
me,  but  the  result  of  all  these  was  this, — 
that  if  the  bill  of  costs  was  settled,  I  refused 
to  open  it,  unless  the  bill  stated  that  the 
parties'  costs  were  not  taxed,  and  the  reasons 
why  the  settlement  could  not  stand  good. 
The  settlement  is  good,  unless  it  is  im- 
peached upon  grounds  that  this  Court  will 
think  sufficient  to  open  it  up.  This  Court 
will  not  open  up  a  settlement  between  the 
parties,  unless  it  is  impeached  upon  proper 
grounds,  and  such  impeachment  proved; 
and  that  is  not  only  the  opinion  of  this 
Courty  but  it  is  also  the  opinion  of  the 
common  law  courts:  therefore,  whenever 
an  application  is  made  to  tax  a  settled 
bill  of  costs,  the  Court  will  exercise  that 
discretion  which  it  always  does  in  such 
cases.  In  this  case,  an  application  was 
made  to  the  common  law  court  of  the 
Queen's  Bench,  for  the  purpose  of  having 
all  these  bills  of  costs  taxed,  and  that  appli- 
cation was  unsuccessful.  I  do  not  say  Uiat 
it  is  conclusive,  but  it  makes  it  a  very 
strong  case :  and  after  that  Court  has  three 
times  decided  the  question,  without  any 
application  of  this  kind  being  made  to  this 
Court  to  tax  the  bills  and  open  the  ac- 
counts, it  may  fairly  ^d  properly  stand  as  a 
claim  ascertained  against  the  party  debtor  in 
the  accounts.     If  that  was  to  be  done  by 


(4)  2  M jL  &  Cr.  527 ;  6. c. 6 Law  J. Rep.  (MS.) 
Chano.  245. 
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every  man,  there  is  no  case  in  which  a  settle- 
ment of  accounts  has  taken  place,  which 
would  not  come  before  the  Court  to  be 
taxed  again.  The  result  would  be  that  the 
same  application  would  be  made  in  every 
case,  and  some  of  the  taxed  bills  would  be 
taxed  over  and  over  again,  which  would 
lead  to  the  most  unfair  results,  without  there 
being  any  sufficient  reason  for  objecting  to 
the  accounts.  I  see  no  reason  for  subjecting 
Mr.  Moore  to  it. 

Then,  upon  what  view  and  upon  what 
grounds  ought    this    Court    to    interfere 
with  this  decree  ?      There  are  two  views 
that  may  be  taken,  where  the  Court  will 
interfere  with  a  settled  account.  The  Court 
may  interfere  where  there  is  an  unsettled 
account,  and  even  where  there  is  a  settled 
account;  but  although  the  Court  will  in- 
terfere with  a  settled  account,  the  Court 
at   the    same  time  will  not  set   aside    a 
whole  transaction,  and  open  up  accounts 
where  there  is  a  settlement,   unless  upon 
very  good  grounds.     That  requires  a  very 
strong  case.    Yet  there  may  appear  to  have 
been  an  error  in  the  case.     But  it  is  not 
a  mere  allegation  in  the  pleadings  or  the 
bill  that  will  make  out  such  a  case ;  there 
should  be  an  error  in  the  account  alleged, 
and  supported  by  evidence  that  the  account 
has  been  falsified.     There  are  two  errors 
stated  in  this  bill,  but  they  are  stated  inci- 
dentally as  proper  errors. — [His  Lordship 
here  referred  to  some  of  the  transactions  be- 
tween the  plaintiff  and  his  brother  and  other 
parties.] — To  justify  the  Court  in  setting 
aside  a  settlement  of  accounts  on  a  security 
being  taken,  the  Court  requires  very  strong 
grounds  for  it.     The  Court  cannot  unsettle 
accounts,  and  remit  accounts  to  be  taxed  de 
novo  without  having  sufficient  grounds  for 
it.    I  think  that  the  respondent's  counsel  is 
under  a  very  great  misapprehension  as  to 
the  order  of  Lord  Eldon :  it  is  not  given 
in  a  satisfactory  manner.   I  cannot  suppose 
that,  after  all  the  attention  that  the  Court 
has  bestowed   upon   it,  they  would  have 
allowed  a  solicitor  to  discharge  himself  by 
his  own  act,  by  getting  up  a  security  which 
was  given  before  all  the  accounts  were  in- 
curred; they  were,  therefore,  not  entitled 
to  make  an  allegation  of  that  description. 
If  it  could  be  applied  to  anything  in  the 
present  case,  the  party  might  file  a  bill  in 
an  equity  court  to  tiirow  open  the  account 


and  the  settlement  of  the  -account,  and  try 
to  set  it  aside.    As  to  what  passed  in  the 
House  of  Lords  I  cannot  go  upon,  because 
it  was  a  mere  direction  as  to  what  passed 
before  the  Master  as  to  settling  the  accounts 
and  settling  the  security;  and,  therefore, 
unless  this  case  comes  into  the  same  facts 
as  in  that  case,   it  can   be  no  authority 
in  the  present  case.     Where  a  settlement 
takes  place  we  cannot  open  it  upon  evidence 
that  is  quite  insufficient.     It  must  be  done 
upon  sufficient  evidence  or  in  a  lawful  way, 
and  upon  arguments  that  must  be  satisfac- 
tory to  the  Court.     I  have  therefore  con- 
sidered  the  arguments  in   this  case,  that 
they  could  not  object  to  it  now,  because 
they  had  a  clear  opportunity  of  objecting 
to  it  before,  and  they  did  not  do  it,  and 
they  cannot  now  be  heard  to  object  to  these 
accounts;    there  were  only  two  errors  in 
regard  to  the  accounts,  and  those  are  stated 
incidentally.    The  decree  of  the  Vice  Chan- 
cellor establishes  the  security  to  Mrs.  Wil- 
liams, and  therefore  to  Mr.  Moore  as  to 
700/.     By  the  intervention  of  James  Hiles 
he  recovers  the  estate,  subject  to  Thomas 
Hiles*s  incumbrances.   Therefore,  in  taking 
the  account  between  James  Hiles  and  Mr. 
Moore,  it  is  quite  of  course  to  take   the 
account  of  the  incumbrances,  and  as  to  the 
items  in  this  account,  the  12/.  125.,  one  of 
the  items,  is  not  proved,  but  it  is  disproved 
by  the  defendant  Moore.     Therefore  there 
is  nothing  whatever  but  the  relative  situa- 
tion of  the  parties  (solicitor  and  client) :  and 
that  is  not  sufficient,  in  my  judgment,  to 
set  aside  the  account.     As  to  authorities, 
there  are  plenty  of  cases  which  might  be 
brought  forward  applicable  to  the  present. 
In  so  far  as  the  plaintiff  asks  that  the  de- 
fendant shall  be  made  liable  to  the  plaintiff 
for  the  result  of  the  accounts  after  sur- 
charging or  falsifying  any  part  of  them, 
and  as  Mr.  Moore  consents  to  it,  let  the 
plaintiff  surcharge  and  falsify  the  accounts. 
Upon  the  whole,  I  think  the  best  thing 
I  can  do  is  to  vary  the  decree  of  the  Vice 
Chancellor  by  substituting  for    the    part 
appealed  from,  a  direction  to  the  Master  to 
take  an  account  of  what  is  due  to  the 
defendant,  Mr.  Moore,  on  his  securities,  on 
the  footing  of  the  last  of  the  settled  accounts 
to  be  taken  by  date.     Let  an  account  be 
taken  of  what  is  due  upon  the  two  mort- 
gage deeds  of  the  8th  of  August  1832  and 
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the  6th  of  December  1833«  and  the  other 
mortgage  deeds  and  memorandums  indorsed 
thereon,  and  in  taking  such  account,  let  the 
several  settled  accounts  stand :  and  the 
accounts  to  be  taken  by  the  Master  are  to 
be  taken  from  the  foot  of  the  last  settled 
account,  with  liberty,  however,  for  the 
plaintiff  to  surcharge  and  falsify  any  items 
therein. 

The  Vice  Chancellor's  decree  was  varied 
by  striking  out  so  much  thereof  as  is  set 
out  in  inverted  commas,  and  instead  thereof 
it  was  referred  to  the  Master  to  take  an 
account  of  what  was  due  to  the  defendant 
James  Moore,  on  his  said  mortgage  securi- 
ties, from  the  foot  of  the  last  of  the  settled 
accounts,  dated  the  10th  of  September  1836, 
with  liberty  for  the  plaintiff  to  surcharge 
and  falsify  that  or  any  former  settled 
accounts. 


L 

June 


.C.     \ 
e28.  J 


ATTORNEY  GENERAL  V.   ADAMS. 


Baron  and  Feme — Feme  Covert  sued  as 
Feme  Sole —  Wrong  Description  of  Defendant 
"^Process — Irregularity — Discharge  out  of 
Custody, 

A  female  defendant  was  committed  for 
contempt  in  not  putting  in  an  answer.  She 
had  been  generally  known  as  an  unmarried 
woman^  but  moved  to  be  discharged  on  the 
ground  that  she  was  married^  and  that  the 
proceedings  against  her  were  irregular : — 
Held,  that  she  was  entitled  to  be  discharged 
upon  motion,  she  having  produced  a  certifi" 
cate  of  her  marriage,  and  an  affidavit  from  a 
person  who  described  himself  as  her  husband, 
but  whose  residence  was  not  known ;  and  that 
she  ought  not  to  be  required  to  put  in  a  plea 
of  coverture. 

This  information  was  filed  in  February 
1847,  against  certain  parties,  of  whom 
Hannah  Ward  was  one,  to  recover  certain 
charity  property,  at  Handsworth,  in  the 
county  of  Stafford,  which  was  in  her  pos- 
session, and  to  have  a  scheme  for  adminis- 
tering the  charity.  A  subpoena  to  appear 
to  and  answer  the  information  was  served  on 
Hannah  Ward,  as  a  single  woman,  on  the 
19th  of  March  1847 ;  but  as  she  did  not  enter 
any  appearance,  and  the  relator  was  desirous 


of  entering  an  appearance  for  her,  a  fresh 
subpcena  was  served  on  the  30th  of  Novem- 
ber 1847.  The  relator  entered  an  appearance 
for  her,  and  shortly  afterwards  issued  an 
attachment  against  her  for  want  of  answer, 
under  which  she  was  committed  to  Stafford 
gaol,  on  the  22nd  of  May  1848. 

Hannah  Ward  now  moved,  that  the  ap- 
pearance entered  for  her  and  the  attachment 
might  be  set  aside,  and  that  she  might  be 
discharged  from  custody,  on  the  ground 
that  she  was  a  married  woman. 

Affidavits  were  filed  in  support  of  the 
motion,  by  which  it  appeared  that  Hannah 
Ward  had  been  married  to  one  James  Wil- 
cox, in  June  1836,  but  that  he  afterwards 
leil  her;  and  one  affidavit  was  made  in 
which  the  deponent  described  himself  as 
James  Wilcox,  of  Birmingham,  in  the  county 
of  Warwick,  stirrup-filer,  who  stated  that 
he  was  her  husband. 

It  appeared  from  the  affidavits  which 
were  filed  in  opposition  to  the  motion,  that 
the  defendant  was  generally  called  by  the 
name  of  Hannah  Wwd ;  and  the  relator  and 
his  solicitor  both  stated  in  their  affidavits 
that  they  had  never  known  or  had  any 
reason  to  suppose  that  she  was  a  married 
woman,  and  they  knew  nothing  of  her 
alleged  husband. 

When  the  first  subpoena  was  served  npon 
her,  she  stated  in  answer  to  some  questions 
from  the  clerk  who  served  it,  that  Hannah 
Ward  was  her  right  name,  and  that  she  was 
unmarried ;  and  when  the  second  subpoena 
was  served  upon  her,  she  did  not  state  either 
that  she  was  married,  or  that  her  husband 
was  living.  On  the  other  hand,  her  solicitor 
stated  in  his  affidavits,  that  he  had  informed 
the  relator's  solicitor,  and  also  his  clerk,  of 
the  fact  of  her  being  married,  and  also  stated 
other  circumstances  to  shew  that  they  must  or 
ought  to  have  known  it.  These  statements, 
however,  in  his  affidavits,  were  directly 
contradicted  by  the  affidavits  of  five  other 
gentlemen,  and  were  altogether  unsupport- 
ed, except  in  a  few  points  by  the  defendant 
herself. 

The  motion  was  first  made  before  the 
Vice  Chancellor  of  England,  who  dismissed 
it  with  costs,  chiefly  upon  the  ground  that 
when  the  subpoena  was  served,  she  made  no 
objection  to  it,  and  having  acquiesced  so 
far,  she  ought  not  now  to  get  the  benefit  of 
a  circumstance  which  she  seemed  to  have 
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kept  back  from  the  knowledge  of  the  relator 
before. 

The  motion  was  now  renewed  before  the 
Lord  Chancellor. 

Mr,  Bazalgetie  appeared  in  support  of 
the  motion,  and  contended  that  there  was 
no  doubt  that  the  plaintiff  was  married,  and 
the  information  was  defective,  as  her  hus- 
band was  not  a  defendant  to  it.  The  pro- 
ceedings against  Hannah  Ward  as  a  single 
woman  were  clearly  irregular ;  and  she  was, 
therefore,  entitled  to  her  discharge. 

Mr.  Twells,  contra,  contended,  that 
under  the  circumstances  of  the  case  Hannah 
Ward  ought  to  put  in  a  plea  of  coverture, 
and  enable  the  relator  to  have  it  clearly 
ascertained  whether  the  husband  was  still 
living  or  not.  That  no  information  had 
been  given  where  he  lived,  and  that  the 
production  of  an  affidavit  by  some  party 
who  deposed  that  he  was  the  husband,  but 
carefully  avoided  any  statement  as  to  the 
place  where  he  was  to  be  found,  was  not 
sufficient  to  satisfy  the  Court  that  the  hus- 
band was  living.  But  that  if  the  prisoner 
was  entitled  to  her  discharge  upon  the  pre- 
sent motion,  she  ought  to  pay  to  the  relator 
all  the  costs  which  had  been  occasioned  by 
faer  representing 'herself  to  be  an  unmarried 
woman,  and  a  condition  ought  to  be  imposed 
that  no  action  should  be  brought  in  conse- 
quence of  her  arrest  and  imprisonment. 

Pannell  v.  Tayhr,  Turn,  &  Russ.  100. 

Collins  V.  Rowed,  1  Bos.  &  Pul.  N.R. 
54. 

Fordyce'a  case,  2  Law  J.  Rep.  K.B.  80. 

Slater  v.  MiUs,  7  Bing.  606 ;  s.  c.  9 
Law  J.  Rep.  C.P.  181. 

Freame  v.  Mitford,  1  Cr.  &  Mee.  54 ; 
s.  c.  2  Law  J.  Rep.  (n.s.)  Exch.  6. 

The  Lord  Chancellor,  without  hearing 
any  reply,  said,  that  as  the  defendant  Han- 
nah Ward  was  a  married  woman,  the  pro- 
ceedings which  had  been  adopted  against 
her,  as  if  she  were  a  single  woman,  were  of 
course  irregular  ;  and  as  there  was  an  affi- 
davit by  her  husband,  he  thought  she  was 
certainly  entitled  to  be  discharged  out  of 
custody,  and  he  must  discharge  the  order 
of  the  Vice  Chancellor,  and  grant  the  defen- 
dant's application.  He  should  do  so  with- 
out imposing  any  condition  as  to  the  bring- 
ing of  any  action  for  the  arrest;  but  the 
costs  of  this  application  must  be  reserved 
New  Series,  XVII.—Chanc. 


to  the  hearing  of  the  information  :  and  if 
any  action  were  brought,  it  would  not  be 
overlooked  when  these  costs  came  to  be 
disposed  of. 


V 

April 


.C.      1 

il  18.  J 


DAWSON  V.  FILLING.^ 


Pleading — Plea-^Discoife  ry . 

The  plaintiffs^  by  their  bill,  set  up  a  title 
to  an  estate,  and  alleged  that  the  defendant 
had  got  possession  of  the  estate  and  the  titU 
deeds,  and  that  there  were  outstanding  terms, 
mortgages,  incumbrances,  and  unexpired 
leases  affecting  the  estate.  The  hill  prayed 
a  discovery  of  documents,  and  that  the  plain- 
tiffs might  have  the  estate  and  the  outstand* 
ing  terms  conveyed  to  them.  It  also  prayed 
an  injunction  to  restrain  the  defendant  from 
setting  up  any  outstanding  terms  in  bar  of 
an  action  of  ejectment.  The  defendant 
pleaded  that  he  was  sole  tenant  in  fee,  and 
that  there  was  no  outstanding  estate : — Held, 
that  the  plea  was  good. 

The  bill  stated  that  James  Draper  the 
elder,  deceased,  was,  on  and  previously  to 
the  27th  of  July  1809,  seised  and  possessed  of 
and  entitled  to  the  fee  simple  and  inheritance 
of  and  in  certain  messuages  and  dwelling- 
houses  therein  described,  the  same  here- 
ditaments having  been  purchased  by  him. 
That  by  certain  indentures  of  lease  and  re- 
lease dated  the  26th  and  27th  of  July  1809, 
the  said  James  Draper  the  elder,  in  con- 
sideration of  love  and  affection  towards  his 
wife  and  children,  conveyed  the  said  here- 
ditaments unto  John  Norris,  since  deceased, 
and  the  plaintiffs  William  Dawson  and  James 
Draper  the  younger,  their  heirs  and  assigns 
for  ever,  upon  certain  trusts  for  the  benefit 
of  the  wife  and  children  of  the  said  James 
Draper  the  elder;  that  after  the  death  of 
the  said  James  Draper  the  elder,  the  said 
hereditaments  continued  in  the  possession 
of  the  said  John  Norris  and  the  plaintiffs 
until  the  death  of  the  said  John  Norris, 
which  happened  in  June  1840;  that  upon 
the  decease  of  John  Norris,  the  plaintiffs 
became  the  surviving  trustees,  and  were 
and  now  are  entitled  to  the  possession  of 
the  hereditaments ;  that  shortly  after  the 
death  of  John  Norris,  the  defendants,  R. 
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Pilling  and  Charles  Pilling  entered  into  the 
possession  and  receipt  of  the  rents  and 
profits  of  the  said  hereditaments,  and  had 
ever  since  continued  in  such  possession,  })ut 
that  the  defendants  never  had  any  title 
thereto ;  that  the  plaintiffs  intended  forth- 
with to  bring  an  action  of  ejectment  against 
the  defendants  for  the  recovery  of  the 
possession  of  the  said  hereditaments ;  that 
there  were,  at  the  death  of  the  said  John 
Norris,  and  still  were,  certain  terms  of 
years  subsisting  in  the  said  hereditaments, 
which  had  been  long  since  satisfied,  and 
also  certain  mortgages  and  incumbrances 
and  unexpired  leases  affecting  the  said  here- 
ditaments,  some  of  which  were  now  vested 
in  the  defendants,  or  in  some  persons  in 
trust  for  them ;  that  the  said  defendants 
threatened  and  intended  to  set  up  such  out- 
standing terms,  mortgages,  incumbrances, 
and  leases  in  bar  to  the  said  action  of  eject- 
ment; that  there  was  very  little,  if  any- 
thing, due  and  owing  upon  the  said  mort- 
gages or  incumbrances ;  and  that  if  any- 
thing was  ever  due,  it  had  been  long  since 
paid  and  satisfied  by  means  of  the  monies 
received  by  the  said  defendants  in  respect 
of  the  rents  and  profits  of  the  said  heredi- 
taments and  premises.  The  bill  prayed  a 
discovery  of  documents,  and  that  it  might 
be  declared  that  the  plaintiffs  were  entitled 
to  the  property,  and  that  they  were  entitled 
to  redeem  such  mortgages  as  might  be  still 
existing,  and  that  proper  conveyances  might 
be  executed  by  the  defendants  for  the  pur- 
pose of  vesting  in  the  plaintiffs  the  estate 
and  any  terms  which  might  be  still  subsist- 
ing, and  that  the  defendants  might  be  re« 
strained  from  setting  up  any  outstanding 
estate  in  bar  of  the  said  action  of  ejectment. 

The  defendant  R.  Pilling  pleaded  to 
the  bill  that  he  was,  at  the  death  of  the 
said  John  Norris,  and  still  continued  to  be, 
seised  in  fee  of  the  said  hereditaments,  and 
that  there  were  not,  at  the  death  of  the 
said  J.  Norris,  nor  were  there  at  the  present 
time,  any  outstanding  terms  of  years,  mort- 
gages, incumbrances,  or  unexpired  leases 
afiTecting  the  said  hereditaments  and  pre- 
mises. 

The  other  defendant,  Charles  Pilling,  had 
put  in  an  answer  to  the  said  bill,  by  which 
he  denied  that  the  said  James  Draper  was 
ever  seised  in  fee  of  the  said  hereditaments, 
or  that  the  alleged  indentures  of  July  1809 


were  ever  executed  or  were  of  such  purport 
and  effect  as  in  the  bill  mentioned,  or  that 
the  said  hereditaments  were  ever  in  the  pos- 
session of  the  said  John  Norris,  or  that  the 
plaintiffs  ever  had  any  title  to  the  said 
hereditaments.  The  defendant  further  set 
forth  that  his  father,  William  Pilling,  was, 
at  the  time  of  his  death,  seised  in  fee  of  the 
said  hereditaments,  and  had  by  his  will, 
dated  the  23rd  of  August  1810,  devised  all 
the  said  hereditaments  to  this  defendant  and 
his  brother,  Robert  Pilling,  as  tenants  in 
common  in  fee  ;  that  the  defendants  entered 
into  possession  of  the  hereditaments,  and 
continued  therein  till  the  year  1834^  when 
a  deed  of  lease  and  release  was  executed, 
by  which  this  defendant  conveyed  all  his 
interest  in  the  property  to  his  brother,  the 
other  defendant,  Robert  Pilling,  in  fee. 

The  case  now  came  on  for  argument, 
upon  the  plea  put  in  by  the  defendant 
Robert  Pilling. 

Mr,  Bethell  and  Mr,  Beales  appeared 
in  support  of  the  plea,  and  contended  that 
it  was  a  perfectly  good  plea,  inasmuch  as  it 
set  up  a  legal  estate  in  the  defendant,  and 
It  denied  all  the  allegations  respecting  un- 
satisfied terms,  mortgages,  incumbrances, 
and  unexpired  leases,  which  might  have 
had  the  effect  of  proving  the  contrary. 

The  following  cases  were  cited  :— 

Armitage  v.  Wadsworth^  1  Mad.  189. 
Jones  V.  JoneSf  3  Mer.  161 « 

Mr.  Stuart  and  Mr,  BiUon^  contra, 
contended  that  the  plea  was  bad  on  the 
ground  of  its  being  a  double  plea.  It 
denied  more  than  one  set  of  facts:  there 
ought  to  have  been  an  answer  denying  such 
parts  of  the  bill  as  were  not  covered  by  the 
plea.  The  defendant  had  not  put  in  any 
answer  to  the  charge  that  the  plaintiffs  were 
seised  in  fee,  nor  was  there  any  answer  as 
to  the  documents. 

Chadtoiek  v.  Broadwood,  3  Beav.  308, 

530;  s.  c.   10  Law   J.   Rep.  (n.s.) 

Chanc.  242. 
Harris  v.  Harris,  3  Hare,  450 ;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  349. 

The  Vice  Chancellor. — The  plea,  in 
effect,  is,  that  the  defendant  is  himself  sole 
tenant  in  fee  simple  of  the  estate,  and  that 
there  is  no   outstanding  estate.      A  plea 
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that  there  was  no  outstanding  estate  might 
not  have  been  thought  sufficient,  but  it  is 
only  part  of  the  allegation  that  the  defendant 
i»  seised  in  fee  simple  to  state  further  that 
there  is  no  outstanding  estate.  It  is  only 
an  accumulation  of  the  affirmative  of  the 
proposition.  As  to  the  objection  that  there 
is  no  answer  to  the  charge  in  the  bill  that 
the  defendants  have  in  their  possession 
books  and  documents  which  would  lead  to 
the  elucidation  of  the  premises,  it  is  true 
there  is  no  answer  to  that,  because  the  truth 
is  that  the  plaintiffs  have  no  title  at  all.  1  do 
not  see  why  it  should  be  necessary  for  the 
defendant,  in  support  of  his  plea  that  he  is 
solely  entitled  in  fee,  to  make  out  that  the 
plaintiffs  are  not  entitled.  It  appears  to  me 
this  is  a  case  in  which  the  second  objection 
is  removed  by  the  &ct  that  the  bill  is 
wholly  demurrable  for  want  of  title  in  the 
plaintiffs. 


.C.      \      J 
r5,8.|      ^» 


re  SHARPE. 


V, 
May 

Trustee—Statnte  10  ij*  11  Vict,  c,  9Q. 
— Payment  of  Money  into  Court, 

The  trustees  of  a  will  having  paid  certain 
funds  into  court,  under  the  Trustee  Act,  to 
which  six  legatees  were  entitled,  an  order 
was  made  on  petition,  allowing  two  of  the 
legatees  to  prove  their  title  to  part  of  the 
fund  separately,  in  order  that  they  might 
obtain  their  shares  out  of  court,  the  peti" 
iioners  undertaking  to  pay  the  costs  incurred 
thereby:  and  the  order  was  made  without 
prejudice  to  the  rights  of  the  two  legatees 
to  institute  any  suit  against  the  trustees  in 
respect  of  their  interests  under  the  will. 

In  this  case  it  appeared  that  a  sum  of 
2,000/.  had  been  left  by  the  will  of  a  Mr. 
Sharpe,  to  be  divided  between  his  nephews 
and  nieces  who  should  be  living  at  the 
decease  of  his  wife,  or  the  lawful  issue  of 
8Qch  of  his  nephews  and  nieces  as  should 
have  died,  in  such  manner  as  his  wife  should 
appoint ;  and,  in  default  of  appointment,  the 
said  sum  of  2,000/.  to  be  equally  divided 
between  them,  share  and  share  alike.  The 
mridow  of  the  testator  died  in  September 
18479  without  having  made  any  appoint- 
ment, and  the  persons  entitled  amounted 
to  six  in  number.     The  trastees  under  the 


will  had  paid  into  court  the  said  sum  of 
2,000/.  under  the  Trustee  Act,  10  &  1 1  Vict, 
c.  96.  upon  the  usual  affidavit  directed  by 
the  act.  A  petition  was  now  presented  by 
two  out  of  the  six  persons  interested  in  the 
fund,  praying  that  a  reference  might  be 
directed  to  the  Master,  for  the  purpose  of 
proving  their  title  to  two  sixth  parts  thereof, 
and  that  their  shares  might  be  paid  out  of 
court  to  the  petitioners. 

Mr.  Malins,  in  support  of  the  petition, 
said  that  the  petitioners  were  desirous  of 
obtaining  their  shares  as  soon  as  possible. 
If  they  were  obliged  to  wait  until  all  the 
persons  interested  should  have  applied,  it 
would  be  a  long  time  before  they  would  be 
able  to  get  their  money  out  of  court.  The 
trustees  had  paid  the  money  in  under  the 
Trustee  Act.  The  object  of  this  statute  was 
simply  the  relief  of  trustees ;  but  it  would  be 
most  unjust  to  prevent  the  cestuis  que  trust 
in  such  cases  from  having  what  they  were 
entitled  to.  There  was  nothing  in  the  Act  of 
Victoria  which  would  prevent  the  petitioners 
from  proving  their  title  separately.  It  was 
not  even  necessary  to  serve  the  trustees 
with  notice  of  the  application  to  get  the 
money  paid  out.  The  petitioners  were  willing 
to  pay  whatever  costs  they  might  incur  by 
these  proceedings. 

The  Vice  Chancellor  said,  that  several 
questions  had  arisen  under  this  act ;  and  he 
understood  it  was  the  intention  of  the  Lord 
Chancellor  to  issue  certain  rules  respecting 
it(l).  He  thought  the  most  proper  course 
would  be  to  make  such  an  order  as  would 
have  the  effect  of  dividing  at  one  time  the 
whole  of  the  fund  in  the  proper  proportions. 
The  chief  difficulty  that  presented  itself  was 
that  the  petitioners  would  have  a  greater 
expense  thrown  upon  them  than  they  ought 
to  have :  he  was  not  satisfied,  from  what 
appeared  upon  the  petition,  that  the  trustees 
had  paid  into  court  all  that  they  were 
required  to  do  under  the  will.  He  would, 
however,  speak  to  the  Lord  Chancellor 
upon  the  subject,  and  ascertain  what  was 
His  Lordship's  desire  in  such  cases. 

The  Vice  Chancellor  subsequently 
stated  that  he  had  consulted  with  the  Loid 


(1)  The  Orders   referred  to  have  since    beea 
issued. —  Vide  post. 
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Chancellor,  who  was  of  opinion  that  the  Act 
of  Victoria  was  not  intended  to  take  away 
any  right  from  persons  who  were  beneficially 
entitled  to  money  paid  into  court  under  that 
act.  Under  these  circumstances,  he  should 
make  the  order  asked,  but  it  must  be  without 
prejudice  to  the  right  of  the  legatees  to 
institute  any  suit  they  might  think  proper 
against  the  tmstees  in  respect  of  their  inter- 
ests under  the  will. 


y.C.       1      THE  EARL  OF  ORFORD  V.  THE 
May  11.   J  EARL  OF  ALBEMARLE. 

Trustee — Trust  for  Sale^^Morigage. 

Under  a  trust  for  sale  of  real  estate  in  a 
settlement  by  which  a  trustee  was  directed  to 
apply  the  proceeds  in  paying  off  certain 
incumbrances  upon  the  settled  estate,  as  well 
as  upon  other  family  estates,  the  Court  heki 
that  the  trustee  might  raise  such  sums  as  might 
be  necessary  by  mortgage  of  the  estates. 

The  bill  in  this  case  stated  that,  by  certain 
deeds  of  lease  and  release,  dated  the  4th  and 
5th  of  February  1808,  certain  heredita- 
ments in  the  county  of  Dorset  were  limited 
(subject  to  a  mortgage  in  fee  made  thereof, 
and  of  other  hereditaments  in  the  counties  of 
Devon  and  Cornwall,  for  securing  20,000/. 
with  interest,)  to  such  uses  as  the  late  Earl 
of  Orford  and  the  plaintiff  Horatio,  the 
present  Earl  of  Orford,  should  appoint;  and 
in  default  of  such  appointment,  to  such  uses 
as  the  plaintiff  (in  case  he  should  be  the 
survivor)  should  appoint,  and  in  default  of 
such  appointment,  to  the  late  Earl  of  Orford 
for  life,  with  remainder  to  the  plaintiff  in 
tail  male,  with  remainders  over. 

That  by  indentures  of  lease  and  release, 
dated  the  30th  and  Slst  of  December  1816, 
the  said  hereditaments  were  limited  and 
appointed  by  the  said  late  Earl  of  Orford 
and  the  plaintiff  to  the  defendant  the  Ear] 
of  Albemarle,  and  Thomas  Hussey,  and  to 
their  heirs,  upon  toust  that  they  or  the  sur- 
vivor of  them,  or  the  heirs  of  such  survivor, 
should,  at  the  request  and  by  the  direction 
of  the  said  late  Earl  of  Orford  and  the 
plaintiff,  or  the  survivor  of  them,  sell  and 
dispose  of  all  and  singular  the  same  here- 
ditaments and  premises  either  together  or 
in  parcels,  and  either  by  public  auction  or 


private  contract.  And  as  to  the  moniet 
which  should  arise  from  such  sale^  upon 
trust,  in  the  first  place  to  pay  and  satisfy 
thereout  so  much  or  such  proportion  of  ths 
said  sum  of  20,000/.  secured  upon  the  said 
mortgage  thereof,  and  of  the  said  heredita- 
ments in  the  counties  of  Devon  and  Corn- 
wall  aforesaid,  as  the  said  hereditaments 
thereinbefore  appointed  ought  to  bear,  and 
should  stand  possessed  of  the  residue  upon 
the  trusts  of  an  indenture  of  settlement  of 
ev^n  date  therewith,  the  object  being  to  dis- 
encumber certain  other  family  estates  in  the 
county  of  Norfolk. 

That  the  said  late  Earl  of  Orford  departed 
this  life  on  the  15th  of  June  1822,  leaving 
the  plaintiff  his  eldest  son  him  surviving, 
and  that  the  said  Thomas  Hussey  died  in 
April  1824,  leaving  the  defendant  the  Earl 
of  Albemarle  the  sole  trustee  under  the  said 
indenture  of  December  1816. 

The  bill  then  stated  that  owing  to  the 
existence  of  certain  leases  for  lives  of  parts 
of  the  said  hereditaments  in  Dorset,  and 
other  circumstances,  it  was  impracticable  to 
make  any  sale  thereof  except  at  a  consider- 
able loss  or  sacrifice  to  the  plaintiffs,  in 
consequence  of  which  the  plaintiffs  had 
applied  to  the  defendant,  the  Earl  of  Albe- 
marle, to  concur  in  the  necessary  measures 
for  raising  the  sums  charged  upon  the  said 
hereditaments  by  mortgage,  but  that  the 
defendant  had  declined  to  comply  with  such 
request,  alleging  that  he  could  not  safely  do 
so  without  the  sanction  of  the  Court  The 
bill  prayed  that  the  several  sums  made  pay- 
able under  and  by  virtue  of  the  trusts  of  the 
indentures  of  December  1816,  might  be 
raised  by  a  mortgage  upon  the  said  heredi* 
taments  in  Dorset,  and  that  the  defendant 
might  be  ordered  to  execute  a  deed  of  mort- 
gage which  had  been  prepared  for  that 
purpose. 

The  cause  came  on  for  hearing,  before  the 
Vice  Chancellor,  in  March  last,  when  a 
reference  was  directed  to  the  Master  to 
ascertain  whether  it  would  be  for  the  benefit 
of  the  persons  interested  in  the  estate  that 
the  sums  charged  thereon  should  be  raised 
by  mortgage.  The  Master  reported  that  it 
would  be  for  the  benefit  of  such  persons 
that  the  sums  directed  to  be  raised  by  the 
indentures  of  December  1816  should  be 
raised  by  a  mortgage  of  all  the  said  Dorset- 
shire estates  ;  and  that  the  indenture  already 


TRINITY  TEUM,  1848. 


897 


pfrepared  for  that  purpose  was  a  proper  deed 
for  efllbcting  that  object. 

The  case  now  came  on  upon  further 
directions,  and  the  only  question  raised  was 
as  to  the  power  of  the  defendant,  Lord 
Albemarle,  to  raise  the  several  sums  charged 
upon  the  hereditaments  by  the  indentures 
of  December  1816,  by  way  of  mortgage. 

For  the  plaintiffs,  it  was  submitted,  that 
a  power  of  sale  also  conferred  a  power  to 
mortgage:  this  was  laid  down  in  Mills 
T.  Banks  {1)9  Sugden  on  Powers,  vol.  i. 
p.  538,  BaU  v.  Harris  {2).  This  rule 
might  not  be  applicable  where  it  was 
evident  that  a  sale  out  and  out  was  the 
only  means  which  would  satisfy  the  inten- 
tion of  the  parties  and  the  purposes  they 
had  in  view,  as  in  the  case  of  Haldenby 
V.  Spofforth  (3).  Here,  the  purposes  of  the 
sale  were  to  pay  off  certain  incumbrances^ 
and  the  residue  was  to  be  laid  out  in  the 
purchase  of  other  lands  to  be  settled  to  the 
same  uses,  and  there  was  nothing  to  shew 
that  the  object  of  the  parties  would  not  be 
quite  as  well  effected  by  a  mortgage  as  by 
a  sale,  and  the  trustee  would  therefore  be 
justified  in  taking  that  course  which  the 
Master  had  found  would  be  for  the  benefit 
of  the  parties  interested  in  the  estate.    ' 

On  the  other  hand,  the  defendant  had  been 
advised  that  a  mortgage  of  the  estates  was 
not  authorized  by  the  trusts  of  sale  con- 
tained in  the  deed  of  December  1816;  that 
such  a  method  of  raising  the  money  would 
be  a  breach  of  trust ;  that  in  the  case  of 
Haldenby  v.  Spofforth  it  was  distinctly  laid 
down,  that  where  there  was  a  trust  requiring 
a  complete  conversion  ont  and  out,  the 
trustee  had  no  power  to  mortgage. 

Mr.  Walpole  and  Mr.  De  Gex  appeared 
for  the  plaintiffs  ;  and*- 

Mr.  Siinton  for  the  defendant. 

The  Vice  Chancellor  expressed  his 
opinion  that  a  mortgage  was  within  the 
scope  of  the  trust  contained  in  the  deed  of 
December  1816,  and  directed  the  defen- 
dant to  execute  the  mortgage  deed. 

(1)  3  P.Wms.  9. 

(2)  4  Myl  &  Cr.  266 ;  8.  c.  8  Law  J.  Rep.  (n.8.) 
Chano.  114. 

(3)  1  fieav.  390;  8.  c.  8  Law  J.  Rep.  (n.b.) 
Cbane.  238, 


.R.     \ 
^30.  / 


WARD  V.  WARD. 


M 

May 

Billf  Dismissal  of —  Want  of  Prosecution 
— Irregularity  of  Motion — Costs, 

After  several  orders  had  been  made  from 
time  to  time  in  a  suit,  giving  the  plaintiffs 
liberty  to  amend,  an  order  was  made,  on  the 
application  of  some  of  the  defendants  to  dis» 
miss  the  bill,  that  the  plaintiffs  should  file  a 
supplemental  bill  within  ten  days,  bringing 
the  assignees  of  a  bankrupt  plaintiff  before 
the  Court,  or  the  plaintiffs'  bill  stand  diS' 
missed  with  costs.  The  plaintiffs  filed  a 
supplemental  bill  within  the  prescribed 
period,  but  took  no  further  proceedings 
therein.  On  notice  of  motion,  by  some  of  the 
defendants,  to  dismiss  the  original  and  sup~ 
plemental  bills,  which  had  ^een  served  on 
the  other  defendants  as  well  as  the  plaintiffs : 
— Held,  that  the  defendants  moving  were 
entitled  only  to  an  order  to  dismiss  the 
original  bill,  with  costs  against  the  plaintiffs, 
and  that  they  were  not  entitled  to  ask  for 
any  order  against  the  other  defendants,  and 
must  therefore  pay  their  costs  of  the  motion; 
and  the  Court  would  not  give  the  defendants 
.  the  costs  of  the  motion. 

The  defendants  ought  to  have  applied  to 
the  Court  for  an  order  discharging  the 
order  directing  the  plaintiffs*  bill  to  stand 
dismissed  in  default  of  the  plaintiffs  filing 
a  supplemental  bill  within  ten  days. 

This  was  a  mption  on  behalf  of  five  of 
the  defendants  that  the  original  and  a 
supplemental  bill  might  be  ordered  to  be 
dismissed  with  costs. 

The  original  bill  was  filed  on  the  6th  of 
February  1841,  to  which  the  defendants' 
iinswers  were  filed  on  the  26th  of  October 
1841.  On  the  12th  of  April  1842,  a 
notice  of  motion  to  dismiss  the  bill  for  want 
of  prosecution  was  given  by  the  same  defen- 
dants; and  on  the  21  st  of  that  month  an 
order  was  made  that  unless  the  plaintiffs, 
within  one  month  from  that  time,  set  down 
their  cause  to  be  heard  on  bill  and  answer, 
the  bill  should  stand  dismissed.  The  cause 
was  not  set  down  to  be  heard  pursuant  to 
that  order,  and  further  proceedings  were  af- 
terwards had,  on  the  part  of  the  defendants, 
for  the  purpose  of  dismissing  the  bill,  and 
also  on  behalf  of  the  plaintiff,  with  a  view 
to  the  amendment  of  it;  and  several  orders 
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for  amendment  of  the  bill  were  afterwards 
granted ;  and  finally,  on  the  10th  of  Novem- 
ber 1843,  the  cause  came  on  for  hearing, 
when  it  was  ordered  to  stand  over,  with 
liberty  to  the  plaintiffs  to  amend,  by  adding 
parties,  or  otherwise  to  file  a  supplemental 
bill,  and  bring  on  the  cause  again  to  a 
hearing,  as  the  plaintiffs  should  be  advised. 
In  February  1845,  subpoenas  to  hear  judg- 
ment were  duly  issued  and  served  by  the 
plaintifis  on  the  defendants.  In  April  1845, 
the  suit  became  abated  by  the  bankruptcy 
of  the  plaintiff,  R.  G.  Ward ;  and  on  the 
19th  of  June  1845,  on  the  application  of 
the  defendant^  to  dismiss  the  bill,  an  order 
was  made,  directing  that  in  default  of  the 
plaintiffs  within  ten  days  filing  a  supple- 
mental bill,  bringing  the  assignees  of  the 
plaintiff,  R.  G.  Ward,  a  bankrupt,  before 
the  Court,  the  plaintiffs'  bill  should  be 
dismissed  out  of  court,  with  costs.  The 
plaintiffs,  on  the  2nd  of  July  1845,  filed  a 
supplemental  bill  against  the  five  defendants 
now  moving  to  dismiss  and  the  defendants 
the  assignees  of  R.  G.  Ward,  but  no  sub- 
poena to  appear  and  answer  the  supple- 
mental bill  was  ever  served  on  the  defen- 
dants, and  no  communication  had  been 
since  made  by  the  plaintiffs'  solicitor  to  the 
defendants'  solicitor,  in  either  the  original 
or  supplemental  suit.  The  notice  of  motion 
had  been  served  on  the  plaintiffs  and  the 
defendants  to  the  supplemental  bill,  the 
assignees  of  R.  G.  Ward. 

Mr.  Selwtfn  appeared  in  support  of  the 
motion. 

Mr,  Taylor,  for  the  plaintiffs ;  and 
Mr.   Bennet,    for  the    defendants,   the 
assignees  of  R.  G.  Ward. 

The  Master  of  the  Rolls,  after  stating 
the  facts  of  the  case,  proceeded  as  follows  :— 
It  is  said,  for  the  plaintiffs,  that  a  supple- 
mental bill  was  filed  within  the  time  pre- 
scribed by  the  order  of  the  Court;  but  even 
if  so,  no  subpoena  to  appear  and  answer  that 
bill  was  ever  served  on  the  defendants,  and 
as  no  subpoena  was  served,  no  step  was  requir- 
ed to  be  taken  on  the  part  of  the  defendants. 
The  defendants  now  moving  should  have 
applied  to  discharge  the  order  of  the  19th 
of  June  1845,  as  the  supplemental  bill  was 
not  followed  up  by  a  service  of  the  subpoena 
or  by  prosecution.  The  plaintiffs  were  as 
much  bound  to  prosecute  the  supplemental 


suit  as  to  file  the  bill ;  and  I  am  of  opinion 
they  have  not  done  what  they  were  bound 
to  do  to  prevent  a  dismissal  of  the  bill :  but 
as  no  proceedings  have  been  taken  in  the  sup- 
plemental suit  by  the  plaintiffs,  there  could 
be  no  order  made  to  dismiss  the  supplemental 
suit ;  the  defendants,  however,  were  entitled 
to  an  order  to  dismiss  the  original  bill  with 
costs;  but  as  they  asked  for  an  order  against 
the  other  defendants,  to  which  they  were 
not  entitled,  the  Master  of  the  Rolls  said 
he  should  give  no  costs  of  the  application 
against  the  plaintiffs,  but  the  defendants 
must  pay  the  costs  of  the  other  defendants, 
the  assignees  of  R.  G.  Ward. 


^c.    1 

ril  18.  J 


PRICE  0.  PARKER. 


V. 
April 

Power,   Execution  of — Probate — 2Ath 
section  of  the  Will  Act,  7  Will.  4.  c.  26. 

By  deed  of  settlement,  a  power  of  appoint' 
ment  over  certain  sums  of  stock  was  given 
to  husband  and  wife  jointly,  and  in  case  of 
the  death  of  the  husband  during  the  life  of 
the  wife,  the  property  was  settled  upon  the 
wife  absolutely.  The  wife  executed  the 
power  alone  during  her  husband*s  lifetime. 
The  husband  died  first,  and  upon  the  death 
of  the  wife,  probate  of  her  will  was  granted, 
so  far  as  concerned  the  interest  which  the 
deceased,  by  virtue  of  the  settlement,  had 
power  to  appoint : — Held,  that  the  wife 
having  executed  the  wiU  during  her  husbands 
lifetime,  when  she  had  no  separate  power  of 
appointment,  the  will  was  invalid  :  and  that 
although  the  24th  section  of  the  WiU  Act 
directed  that  every  will  should  speak  from 
the  death  of  the  testator,  it  could  not  be  con- 
strued  to  apply  to  wills  which  were  void  ab 
initio,  nor  could  the  probate  which  was 
granted  of  the  will,  in  respect  of  an  invalid 
appointment,  have  the  effect  of  rendering  it 
valid. 

The  bill  stated,  amongst  other  things, 
that  by  indenture  dated  the  12th  of  Sep- 
tember 1842,  certain  sums  of  stock  were 
transferred  to  trustees,  in  trust  for  such 
person  or  persons,  for  such  intents  and 
purposes,  and  generally  in  such  manner 
and  form,  as  George  Price  and  Elizabeth 
his    wife    should,  at    any   time^  or  times 
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during  their  joint  lives,  by  any  deed  or 
deeds  to  be  by  both  of  them  sealed  and 
delivered  in  the  presence  of  one  or  more 
witness  or  witnesses,  jointly  direct  or  ap- 
point, and  in  default  thereof  and  in  the 
mean  time  subject  to  any  such  appointment 
as  should  be  made,  then  upon  trust  that 
the  said  trustee  or  trustees  should  receive 
and  stand  possessed  of  the  net  income  and 
dividends  of  the  said  bank  annuities  during 
the  joint  lives  of  the  said  George  Price  and 
Elizabeth  his  wife,  in  trust  for  the  said 
Elizabeth  Price,  for  her  sole  and  separate 
use  ;  and  in  case  the  said  George  Price 
should  die  in  the  lifetime  of  the  said  Eliza- 
beth his  wife,  (which  event  happened,)  then 
upon  and  after  such  the  decease  of  the 
said  George  Price,  upon  trust  that  the 
trustee  or  trustees  for  the  time  being  should 
assign  and  transfer  the  said  bank  annuities 
unto  the  said  Elizabeth  Price,  her  execu- 
tors,  administrators,  or  assigns. 

The  bill  then  stated  that  the  said  George 
Price  died  on  the  4th  of  May  1846,  having 
previously  made  his  will,  dated  the  9th  of 
March  1846,  whereby  he  gave,  devised  and 
bequeathed  unto  the  said  Elizabeth  Price 
all  his  real  and  personal  estate  for  her  own 
absolute  use  and  benefit,  and  appointed  her 
sole  executrix  thereof.  That  the  said  Eliza- 
beth Price  departed  this  life  on  the  27th  of 
May  1846.  That  the  plaintiff  was  the  only 
child  of  the  said  George  Price  and  Elizabeth 
his  wife,  and  their  heiress-at-law.  That  no 
joint  appointment,  under  the  powers  vested 
in  the  said  George  Price  and  Elizabeth  his 
wife  as  aforesaid,  was  ever  made  by  them, 
and  that  the  said  Elizabeth  Price  never 
executed  or  attempted  to  execute  the  powers 
so  vested  in  her  as  aforesaid,  after  the  decease 
of  her  said  husband.  That  the  said  Eliza- 
beth Price  made  her  will,  bearing  date  the 
2i8t  of  October  1843,  which  was  attested 
by  two  witnesses,  and  thereby  recited,  that 
by  the  said  indenture  of  the  12th  of  Sep- 
tember 1842,  it  was  declared  that  the  said 
trustees  should  stand  possessed  of  the  afore- 
said sums  of  stock  and  the  dividends  there- 
of, upon  such  trusts  as  she  the  said  Eliza- 
beth Price,  notwithstanding  her  coverture, 
by  her  last  will  and  testament  should  direct 
or  appoint.  That  the  said  testatrix,  in  pur- 
suance of  such  power  of  appointment,  did 
direct  and  appoint  that  the  said  trust  monies 


should  go,  remain,  and  be  unto  certam 
persons  therein  named  as  trustees  of  her 
will,  upon  certain  trusts  therein  particularly 
mentioned,  for  the  benefit  of  her  friend 
Elizabeth  Rodham  and  her  children,  and 
the  residue  for  the  benefit  of  her  daughter 
and  her  children  in  manner  therein  directed. 
That  the  said  will  of  the  testatrix  was  duly 
proved  in  the  Prerogative  Court  of  Canter- 
bury, by  the  defendant  William  Rodham, 
one  of  the  executors  appointed  thereby, 
and  administration  was  granted  to  him,  so 
far  as  concerned  all  the  right,  title,  and  in- 
terest of  the  said  testatrix  to  such  personal 
estate  and  effects  as  she  the  said  testatrix, 
by  virtue  of  the  said  indenture  of  the  12th 
of  September  1842',  had  a  right  to  appoint 
or  dispose  of. 

The  bill  prayed  that  the  plaintiff  might 
be  declared  entitled  to  the  sole  interest  in 
the  funds  mentioned  in  the  said  deed  of 
settlement. 

It  was  contended  for  the  plaintiff,  that 
the  will  or  testamentary  paper  of  the  said 
Elizabeth  Price  was  wholly  inoperative  to 
dispose  of  any  of  the  said  funds,  and  that 
the  same  was  not  a  valid  execution  of  any 
power  vested  in  her.  By  the  settlement  a 
joint  power  of  apppintment  was  given  to 
George  Price  and  his  wife,  and  the  funds 
were  given  absolutely  to  the  wife,  in  case 
she  survived  her  husband.  No  joint  appoint- 
ment was  made  by  the  husband  and  wife  ; 
but  the  wife,  by  her  will,  made  during  the 
life  of  her  husband,  attempted  to  execute 
the  power  alone.  This  was  clearly  contrary 
to  the  terms  of  the  deed  of  settlement ;  and 
the  probate  subsequently  granted  by  the 
ecclesiastical  court  could  not  have  the  effect 
of  making  that  appointment  good  which 
was  void  ab  initio. 

On  the  other  hand,  it  was  contended,  on 
behalf  of  the  appointees  under  the  said  will, 
that  the  said  testamentary  paper  operated 
as  a  valid  execution  of  the  power  vested  in 
the  said  Elizabeth  Price,  and  that  they  the 
said  appointees  were  entitled  to  the  several 
,  interests  thereby  given  to  them  respectively 
in  the  funds  therein  mentioned,  and  the 
securities  upon  which  the  same  were  in- 
vested. It  was  true  there  was  no  separate 
power  of  appointment  given  to  the  wife 
during  the  life  of  her  husband ;  but  by  the 
24th  section  of  the  Will  Act,  it  was  directed 
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that  every  will  should  speak  from  the  death 
of  the  testator,  and  as  Elizabeth  Price  had 
the  absolute  power  over  the  funds  after 
her  husband's  death,  and  her  will,  although 
made  before  her  husband's  death,  having 
been  proved  subsequently,  it  would  operate 
under  the  form  in  which  the  administration 
was  granted  as  a  good  disposition  of  the 
property. 

Mr,  Kenyan  Parker  appeared  for  the 
plaintiff. 

Mr,  Bacon,  for  some  of  the  appointees  of 
Elizabeth  Price. 

Mr,  F.  Hall  and  Mr.  Erskine,  for  other 
of  the  appointees. 

The  Vice  Chancellor. — The  question 
in  the  case  is  this :  By  a  deed  of  settlement, 
dated  the  12th  of  September  1842,  certain 
personal  estate  was  vested  in  trustees,  in 
trust  for  such  purposes  as  George  Price 
and  Elizabeth  his  wife  should  jointly  ap- 
point, and  in  default  of  appointment,  to  the 
separate  use  of  the  wife  for  life,  and  if  the 
husband  died  in  the  lifetime  of  the  wife,  then 
in  trust  for  her,  but  if  she  died  first,  then  as 
she  should  appoint ;  ai^d  during  the  cover- 
ture she  made  a  will  purporting  to  be  in 
execution  of  the  power ;  and  then  her  hus- 
band died  and  she  became  the  survivor ;  and 
then,  upon  her  death,  administration  was 
granted  of  the  will  in  a  particular  form. 
The  question  is,  whether,  adverting  to  the 
mode  in  which  the  administration  was 
granted,  the  will  made  during  the  cover* 
ture,  but  which  might  have  operated  as  an 
execution  of  the  power,  provided  it  had  been 
made  after  the  death  of  the  husband,  was  a 
valid  execution  of  the  power. 

It  appears  to  me,  that  no  question  as  to 
the  power  arises  in  this  case.  The  only 
question  is  on  the  effect  of  the  probate, 
which,  after  reciting  the  will,  was  in  this 
form :  —  "To  whom  administration  was 
granted  and  limited  so  far  as  concerned 
all  the  right,  title  and  interest  of  her  the 
said  deceased  in  and  to  all  such  personal 
estate  and  effects  as  she  the  deceased,  by 
virtue  of  a  certain  indenture  of  settlement, 
had  a  right  to  appoint  or  dispose  of,  and 
hath,  in  and  by  her  said  will,  appointed 
and  disposed  of  accordingly."      Now,   it 


appears  to  me  as  plain  as  any  set  of  words 
can  be,  that  this  was  not  meant  to  give 
effect  to  the  will  simpUciler  disposing  of 
property  to  which  the  testatrix  was  entitled, 
but  was  meant  to  operate  in  the  event  of 
her  having  a  power  to  execute,  and  which 
power  she  actually  executed.  It  appears 
to  me  that  the  ecclesiastical  court  hJsd  no 
authority  to  grant  probate  of  a  will  to 
operate  as  a  will  only,  independently  of  the 
power,  as  it  was  executed  by  a  lady  during 
her  coverture ;  and  if  the  vnW  were  void  at 
first,  nothing  could  make  it  good,  except  a 
republication  of  it.  This  is  attempted  to  be 
got  rid  of  by  saying,  that  by  the  24th  sec- 
tion of  the  Will  Act(l),  every  will  shall  be 
construed  to  take  effect  immediately  before 
the  death  of  the  testator,  unless  it  be  ex- 
pressly stated  to  the  contrary ;  the  effect, 
however,  is  not  to  make  that  valid  which 
was  previously  invalid,  but  where  there  has 
been  a  valid  testamentary  act,  to  give  a  rule 
for  its  construction. 

I  think,  therefore,  in  the  event  which 
has  happened,  the  lady  having  made  the 
will  in  execution  of  the  power  during  her 
husband's  lifetime,  that  the  will  has  dis- 
posed of  nothing,  and  the  persons  daiming 
under  the  bequest  consequently  take  no- 
thing. 


L.C. 

July 
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MOORE  V,  CLEOHORN. 


This  case  is  reported  in  16  Law  J,  Rep. 
(n.s.)  Chanc.  469.  The  heir-at-law  ap- 
pealed from  the  decision  of  the  Master  of 
the  Rolls,  who  held,  that  where  estates  had 
been  devised  to  trustees  in  fiee,  in  trust  for 
three  persons,  without  any  words  of  limita- 
tion, the  cestui  que  trusts  took  an  absolute 
interest  in  the  trust  'property.  The  Lord 
Chancellor  affirmed  the  decision  of  the 
Master  of  the.  Rolls. 


(!)  24th  section  of  7  WiU.  4.  c  26.  «*  Aod  be  it 
further  enacted,  that  erery  will  shall  be  ooostnied. 
with  reference  to  the  real  and  personal  estate  com* 
priaed  in  it,  to  apeak  and  take  effect  aa  if  it  bad 
been  executed  immediately  before  the  death  of  the 
testator,  nnleaa  a  contrary  intention  sbaU  appear 
hj  the  will/' 
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OO0OH  V.  BULT. 


May 

Legacy — Discretionr^Vested  Interest. 

A  testator  directed  his  trustees  to  sell 
certain  portions  of  his  property,  and  pay  and 
apply  such  part  oftheproceeds,  not  exceeding 
2»000/.,  to  each  of  his  sons  for  setting  them 
up  in  business,  or  for  such  other  purpose  as 
his  wife  should  think  proper  and  most  henC' 
fietalfor  them.  One  son  died  without  having 
had  any  sum  raised  for  him : — Held,  upon 
demurrer,  that  he  had  a  vested  right  in  the 
2,000i,  and  that  his  personal  representative 
was  entitled  to  call  upon  the  trustees  to  pay 
the  amount. 

The  will  in  this  case  and  the  decision  of 
the  Vice  Chancellor  of  England  are  reported 
ante,  p.  10.  The  defendants  appealed  from 
that  decision. 

Mr.  Stuart^  Mr.  J.  Russell,  Mr.  Stinton, 
Mr.  RoU  and  Mr.  W.  M.  James  appeared 
for  the  different  parties. 

The  LoBD  Chancellor. — I  have  taken 
an  opportunity  of  reading  this  will  through. 
There  are  some  parts  of  it,  not  immediately 
referring  to  this  particular  gift,  which  seem 
to  me  to  be  very  important  for  the  purpose 
of  putting  a  construction  on  some  of  the 
words  which  are  used.  The  scheme  of  the 
will,  as  far  as  the  son  John  was  conisemed, 
gave  certain  leasehold  premises,  upon  trust, 
to  pay  certain  annuities  out  of  the  income, 
and  then  John's  children  were  to  have  the 
remainder  of  the  income ;  and  so  much  as 
should  not  be  applied  for  the  maintenance 
and  education  of  the  children  of  John  was 
to  be  vested  in  them  when  they  attained  the 
age  of  twenty-one  years.  Then  the  testator 
makes  a  similar  provision  with  regard  to 
other  children  of  the  family,  and  then  comes 
the  gift  in  question.  The  leaseholds,  which 
raised  the  question,  were  vested  in  trustees 
to  pay  the  income  to  the  widow  for  her  life, 
cmd  then  John  was  to  have  it  for  his  life,  but 
he  was  not  to  have  anything  unless  he 
survived  the  widow.  If  he  had  children,  the 
children  were  to  stand  in  his  place :  so  that 
John  had  nothing  by  the  earlier  part  of  the 
will  at  all.  His  children  had  some  provision, 
and  he  had  a  future  income  if  he  survived 
his  mother,  but  not  otherwise.  Then  comes 
New  Sbries,  XVII.— Chamc. 


the  provision  on  which  this  question  arises : 
*'  Whereas  I  have  not,  heretofore,  by  this  my 
will,  made  any  provision  for  raising  a  par- 
ticular capital  or  sum  to  enable  my  said 
sons  (that  is  John  and  Samuel)  to  begin 
and  carry  on  business ; '  and  whereas  I  may 
not  have  sufficient  ready  money  or  stock  in 
the  public  funds  or  other  securities  to  pay 
the  legacies  bequeathed  by  this  my  will,  and 
funeral  and  testamentary  expenses ;  now  it 
is  my  will,  and  I  hereby  order  and  empower 
my  said  trustees  at  their  free  will  and  plea- 
sure, and  without  the  consent  of  my  said 
wife,  either  by  public  auction  or  private 
contract,  to  make  absolute  sale  and  dispose 
of  so  many  and  such  of  my  said  messuages 
or  tenements  and  premises  lastly  herein- 
before given  or  intended  for  the  benefit  of 
my  said  wife  as  aforesaid,  (so  that  her  income 
under  Uiis  my  will  shall  in  no  case  be  reduced 
under  the  clear  yearly  sum  of  500/.,  accord- 
ing to  the  then  rental,  dividends,  and  annual 
produce  of  my  said  property  bequeathed  to 
her  benefit,)  for  the  most  money  and  best 
price  that  can  be  had  or  gotten  for  the  same." 
Now,  it  is  to  be  observed,  that  here,  in  the 
direction  to  sell,  the  testator  had  in  view  not 
only  the  purpose  of  putting  his  sons  out  in 
business,  but  the  payment  of  legacies  and 
debts,  it  not  being  sure  what  the  amount 
of  his  property  might  be  independently  of 
this  provision.  And  he  directs  his  trus- 
tees to  sell  without  the  consent  of  his 
wife,  the  wife  being  tenant  for  life,  so  that 
he  entirely  guards  those  who  were  the 
objects  of  his  bounty  against  any  improper 
interference  on  her  part  to  prevent  the  sale 
by  which  the  amount  of  the  income  would 
be  diminished.  He  not  only  gives  to  the 
trustees  a  power  of  sale  independently  of 
the  wife,  but  he  orders  them  to  sell ;  and 
then  comes  the  application  of  the  proceeds 
as  far  as  relates  to  the  particular  matter  in 
question :  **  and  to  pay  and  apply  stich  parts 
of  the  money  to  arise  from  such  sale,  not 
exceeding  2,000 J.,  tb  each  of  my  said  sons ' 
for  setting  them,  or  either  of  them,  up  in 
business,  or  for  such  other  purpose  as  my 
said  wife  shall  think  proper  and  most  bene- 
ficial  for  my  said  sons;  and  to  pay  the 
residue  of  such  purchase-monies,  if  required, 
in  aid  of  the  legacies  hereinbefore  by  me 
given,  and  also  in  payment  of  the  debts,  if 
any,  which  I  may  owe  at  the  time  of  my 
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death,  and  of  my  funeral  expenses  and 
charges  of  proving  this  my  will  and  inci- 
dent thereto."  He  then  gives  the  residue 
to  the  wife  for  life,  and  gives  a  certain  por- 
tion of  the  residue  to  John ;  but  that  residue 
John  was  only  to  take  in  the  event  of  his 
surviving  his  mother.  If  he  had  children, 
it  was  to  go  to  the  children  :  but  if  he  had  no 
children  and  did  not  survive  the  wife  of  the 
testator,  then  the  share  of  the  residue  in- 
tended for  him  was  to  go  and  be  divided 
among  the  other  residuary  legatees. 

The  question  arises  upon  this  provision. 
The  son  never  did  enter  into  business,  and 
he  died  in  the  lifetime  of  the  wife  without 
children.  The  question  is,  whether  under 
this  will  he  was  in  his  lifetime,  and  conse- 
quently  whether  the  present  plaintiff  as  his 
personal  representative  now  is,  entitled  to 
any  provision  under  this  bequest ;  because, 
if  he  was  entitled  to  any,  of  course  the  de- 
murrer cannot  be  supported.  Now,  in  sup- 
port of  the  demurrer,  it  is  said  that  this  being 
intended  for  his  advancement  in  business, 
and  he  never  having  entered  into  business, 
the  occasion  did  not  arise  on  which  he  should 
have  a  claim  to  any  part  of  the  2,000/.,  and 
also  that  it  was  a  matter  of  discretion  to  be 
exercised  by  the  trustees  or  by  the  widow ; 
and  this  discretion  not  having  been  exer- 
cised beneficially  for  him  in  his  lifetime, 
that  there  is  no  claim  now  on  the  behalf  of 
his  personal  representative.  In  support  of 
that  proposition  Mr.  Russell  endeavoured 
to  put  upon  this  clause  this  construction, 
not  only  that  the  application  of  the  money 
when  raised  was  to  be  at  the  discretion  of  the 
widow,  but  that  her  discretion  was  to  ope- 
rate on  the  amount  to  be  raised.  He  says, 
you  are  to  read  the  sentence  thus:  They 
are  to  pay  and  apply  such  parts  of  the  monies 
to  arise  from  such  sale  not  exceeding  2,000/. 
to  each  of  my  said  sons  for  setting  them,  or 
either  of  them,  up  in  business,  or  for  such 
other  purposes  as  my  said  wife  shall  think 
proper.  That  is  to  sa;^,  they  are  to  raise  so 
much  of  such  part  as  my  wife  shall  think 
proper — the  expression  '*  as  the  wife  shall 
think  proper"  riding  over  the  whole  sentence, 
"  such"  being  a  word  of  reference :  and  it 
being  therefore  necessary  to  find  something 
to  explain  it.  They  were  to  apply  such  part 
as  the  wife  should  think  proper,  leaving  the 
amount  therefore  at  her  discretion .  Certainly 


the  sentence  is  not  perfect  as  it  stands :  but 
that  would  not  be  a  very  rational  construe- 
tion,  or   one  consistent  with  the  declared 
intention  of  the  testator;  because  he  has 
before  protected  the  legatee  against  any  dis- 
cretion of  the  wife  as  to  the  effect  of  raising 
the  money :  and  he  has  put  that  entirely  in 
the  power  of  the  trustees,  and  in  terms  ex- 
cluded the  wife  from  any  discretion  over 
that  portion  of  the  provisions  of  the  will. 
It  would  therefore  be  by  the  use  of  one 
word  undoing  what  he  had  laboriously  pro- 
vided for  in  the  other  part  of  the  will.    At 
the  same  time  it  would  be  not  an  accurate  use 
of  the  word  **  such,"  unless  there  is  something 
on  which  it  is  to  operate :  because  it  either 
fidls  within  the  discretion  given  to  the  wife, 
or  else  you  must  read  the  sentence  sepa- 
rately, and  then  you  must  read  it :  "to  pay 
and  apply  such  part  of  the  monies  to  arise 
from  such  sale  not  exceeding  2,000/.  to  each 
of  my  said  sons  for  setting  them,  or  either 
of  them,  up  in  business,  or  for  such  other 
purposes  as  my  said  wife  shall  think  proper." 
But  it  is  quite  clear  his  meaning  was,  that 
the  discretion  of  the  wife  was  only  to  operate 
on  the  mode  of  applying  the  2,000/.  or  such 
parts  of  it  as  might  be  available,  and  not  as 
to  the  fact  of  whether  it  should  be  raised  for 
the  benefit  of  sons  or  not.     It  appears  it 
was  uncertain,  as,  of  course,  it  must  neces- 
sarily be  uncertain,  what  the  property  would 
realize.     Out  of  the  whole  income  of  the 
property  which  was  to  be  devoted  to  those 
trusts,  he  leaves  an  income  to  his  wife  for 
her  life.     She  was  to  have,  at  least,  500/. 
a-year :  therefore  that  explains  the  form  of 
expression  he  has  adopted.     He  did  not 
mean  to  give  2,000/.  at  M.  events ;  but  he 
meant  to  give  2,000/.  if  the  fund  should 
be  adequate  for  that  purpose,  leaving  500/. 
for  the  income  of  the  mother.     Therefore 
he  uses  the  expression,  ''such  part  of  the 
monies  to  arise  from  such  sale,  not  exceeding 
2,000/."  which  means  so  much  as  may  be 
raised  and  applicable  for  that  purpose  not 
exceeding  2,000/.  That,  no  doubt,  would  not 
be  a  very  accurate  use  of  the  word  "  such." 
But  it  is  singular  enough,  if  you  look  at  other 
parts  of  the  will,  there  are  identically  the 
same  expressions  used,  where  the  testator  is 
providing  for  the  support  of  the  children  of 
Samuel  and  the  chHdren  of  John»    "  And 
it  is  my  mind  and  will,  and  I  hereby  order 
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and  direct  that  my  said  trustees  do  and  shall 
from  time  to  time,  and  at  all  times,  by  sale 
or  mortgage  in  their  discretion,  of  all  or  any 
of  the  said  messuages,  tenements,  lands, 
hereditaments,  and    premises  hereinbefore 
lastly  mentioned,  levy  and  raise  and  pay 
such  sum  or  sums  of  money  not  exceeding 
300^.  to  any  child  or  children  of  my  said 
son  John   Bult,  who  shall   have   attained 
twenty»one  years,  for  their  or  either  of  their 
preferment  or  advancement  in  life."    Now, 
there  is  the  word  just  as  imperfect  as  it  is 
in  the  other.     In  the  clause  in  question  he 
gives  such  sums  not  exceeding  2,000^.,  and 
the  same  expression  is  likewise  used  where 
he  provides  for  the  advancement  of  the 
children  of  Samuel.     So  that  if  there  were 
any  doubt,  which  I  do  not  think  there  could 
be  if  the  thing  stood  by  itself,  as  to  what 
the  testator's  meaning  was,  that  doubt  is 
entirely  removed  by  the  use  of  precisely  the 
same  words  in  other  parts  of  the  will  making 
a  similar  provision  for  other  parts  of  the 
family,  in  which  he  uses  the  word  *^  such" 
predaely  in  the  same  sense  as  he  uses  it  here, 
but  in  which  provision  there  is  no  discretion. 
It  shews  therefore  that  he  must  have  applied 
it  to  the  quantum  of  income  applicable  to 
the  provision  for  the  children,  not  connect- 
ing it  with  the  discretion  which  in  the  clause 
in  question  he  had  given  to  the  wife.     I 
consider,  therefore,  that  as  there  was  no 
present  provision  for  the  sons,  and  only  a 
future  and  contingent  interest  given  to  them 
in  the  event  of  their  surviving  their  mother, 
and  as  the  testator  felt  that  an  occasion 
might  arise  for  making  some  present  provi- 
sion for  them  during  the  life  of  the  mother, 
the  testator  directs  the  trustees  positively 
and  peremptorily  to  sell.     They  have  no 
option  or  discretion  about  that :  he  orders 
and  empowers  them.     And  that  this  was 
iroperatiye  is  quite  obvious,  because  there 
were   purposes  quite   independent  of  the 
provision  for  the  son.    They  had  to  provide 
for  legacies,  and  they  had  to  provide  for 
debts.    All  this  is  comprised  in  the  same 
trust.     Therefore  the  direction  to   sell  is 
imperative :  and  then  he  comes  and  directs 
them   to  apply  the  proceeds  of  the  sale. 
This  b  all  directory  on  the  trustees,  and 
they  are  to  pay  and  apply  such  part,  which 
I  construe  to  be  that  they  are  to  apply  so 
much  of  the  monies  to  arise  as  shall  not 
exceed  2,000^.  to  each  of  the  sons  for  setting 


them,  or  either  of  them,  up  in  business,  or 
for  such  other  purposes  as  should  be  most 
beneficial  to  the  sons.  Now,  if  that  had 
been  all,  there  would  have  been  no  doubt 
whatever ;  for  although  he  looks  forward  to 
the  advancement  and  the  setting  them  up  in 
business  as  the  primary  object,  yet  he  goes 
on  and  says,  *'  or  for  such  other  purposes 
as  may  be  most  beneficial  to  them."  Then 
he  wbhes  to  give  his  wife  some  controul 
where  it  would  not  interfere  with  her 
own  interest,  and  where  he  thought  he 
could  safely  trust  her  discretion,  being 
only  for  the  benefit  of  the  sons,  and  not 
interfered  with  by  that  which  might  be  for 
her  own  interest.  He  leaves  it  to  her  dis- 
cretion to  prescribe  the  purpose  for  which 
the  money  is  to  be  applied,  in  case  it  should 
not  be  required  for  the  purpose  of  setting 
them  up  in  business.  If  that  is  the  right 
construction,  there  is  no  doubt  that  the  tes- 
tator has  given  them  a  present  interest, 
though  the  application  of  it  was  to  be  re- 
gulated by  the  discretion  of  his  wife.  But 
even  if  it  were  not  so,  and  if  it  were  for  the 
purpose  of  setting  them  up  in  business,  and 
the  son  attained  twenty-one  and  died  before 
he  was  set  up  in  business,  still,  where  other 
purposes  are  entertained,  it  is  a  well-known 
rule  that  where  a  legacy  is  intended  to  be 
given,  and  only  the  application  of  it  is  left 
to  discretion  or  left  to  accident,  if  that  dis- 
cretion is  not  exercised  or  the  accident  does 
not  happen  which  prevents  the  employment 
of  it  in  the  way  which  is  contemplated,  the 
gift  prevails.  The  mode  of  application  may 
fail,' but  that  will  not  interfere  with  the  sub- 
stance of  the  gift.  It  appears  to  me,  on  the 
construction  of  the  gift,  that  here  the  dis- 
cretion is  merely  as  to  the  mode  of  applying 
the  money  if  it  is  not  required  for  the  pur- 
pose of  the  son  being  set  up  in  business. 
The  son  died  without  being  set  up  in  busi- 
ness. I  think  that  as  there  is  a  trust  im- 
perative to  raise  the  money  and  to  pay  it  to 
him,  and  only  the  mode  of  applying  it  has 
failed,  I  think  the  Vice  Chancellor  was  right. 
Of  course  this  is  entirely  independent  of 
what  defence  may  arise  in  the  suit :  but  it 
appears  to  me  on  the  construction  of  the 
will  that  John  had  a  present  interest  in  some 
sum  of  money  at  least,  to  be  raised  out  of 
the  estate,  and  the  appeal  must  be  dismissed. 
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L.C.       \ 
June  10, 12.j 


PHELPS  V.  PROTHERO. 


Coniract^-^Agreement'^Specific  Perform-* 
ance — Material  Matters  not  in  Issue^^In^ 
qu  iry — Injunction — Appeal. 

An  agreement  was  entered  into  between  a 
lessor  and  a  lessee,  that  the  lessee  should 
pay  to  the  lessor  a  certain  ram,  and  be 
discharged  from  all  further  HabUity  under 
the  lease,  upon  his  assigning  his  interest 
therein  to  the  lessor.  The  lease  had  been 
previously  mortgaged,  and  the  lessor  was 
aware  of  that  fact : — Held,  that  he  was  not 
entitled'  to  require  that  the  lessee  should 
procure  the  parties  interested  under  the  morf- 
gage  to  join  in  assigning  the  lease,  ortodo  more 
than  assign  his  own  interest  in  it. 

It  appeared  from  a  witness  in  the  cause, 
but  the  matter  was  not  in  issue,  that  prior  to 
the  agreement  in  question  the  lease  had  been 
sold  by  the  mortgagee  under  a  power  of  sale. 
The  Court  directed  inquiries  to  the  Master 
for  the  purpose  of  ascertaining  whether  there 
were  other  parties  besides  the  plaintiff  and 
the  defendant  who  had  any  interest  in  the 
lease. 

Where  an  appeal  was  not  only  unsuc- 
cessful, but  the  respondent  obtained  a  more 
favourable  decree  than  had  been  made  in  the 
Court  below,  the  respondents  costs  of  the 
appeal  were  not  thrown  upon  the  appellant, 
but  were  made  costs  in  the  cause. 

This  bill  was  filed  for  the  specific  per- 
formance of  an  agreement,  and  for  an  in- 
junction to  restrain  the  defendant  from 
proceeding  with  an  action  at  law. 

In  February  1840  a  lease  was  executed 
between  the  plaintiff  and  the  defendant,  by 
which  the  defendant  demised  to  the  plaintiff 
a  colliery  in  the  county  of  Monmouth,  to- 
gether with  the  use  of  a  tramroad  and  other 
machinery,  for  a  term  of  six  years,  from 
Lady-day  1840,  upon  payment  of  a  certain 
royalty  or  galeage  rent;  and  the  plaintiff 
covenanted  to  deliver  up  the  colliery  and 
tram-plates,  &c,  at  the  end  or  sooner  deter- 
mination of  the  term ;  and  the  defendant 
covenanted  that  if  at  the  end  of  the  term 
there  remained  any  coal  under  certain  lands 
particularly  mentioned,  he  would  grant  a 
lease  for  a  further  term  of  fifteen  years. 

On  the  24th  of  March  1840  the  plaintiff 


granted  an  underlease  of  the  demised  pre- 
mises by  way  of  mortgage  to  the  father  of 
Mr.  W.  S.  Cartwright,  who  took  possession 
of  the  mine  and  worked  it,  with  the  full 
knowledge  of  the  defendant. 

In  February  1844  the  defendant  com- 
menced an  action  at  law  against  the  plaintiff 
for  the  amount  of  galeage  due  to  him  under 
the  lease,  and  the  action  was  about  to  be 
tried  at  the  Summer  Assizes  in  1845.  An 
arrangement  was,  however,  made  between 
Mr.  W.  6.  Cartwright,  on  behalf  of  the 
plaintiff,  and  the  defendant  in  the  following 
terms: — "Dated  12th  of  August  1844.—* 
In  the  Queen's  Bench.  Between  Thomas 
Prothero,  plaintiff,  and  William  Truman 
Harford  Phelps,  defendant. — In  consider' 
ation  of  your  withdrawing  the  record  in 
this  action,  I  hereby  undertake  to  pay 
you  to-morrow  morning  the  aum  of  2102* 
by  a  cheque  on  my  bankers,  in  addi- 
tion to  the  sum  of  3001.,  for  which  the 
defendant  has  given  his  bills  at  one,  two, 
and  three  years'  date :  you  hereby  under- 
taking to  discharge  the  defendant  fiom  all 
further  liability  to  the  rent  and  covenanta  of 
the  lease,  which  is  the  subject  of  this  aetion, 
upon  his  assigning  to  you  all  his  estate  and 
interest  in  such  lease.  W.  S.  Cartwright* 
To  Thomas  Prothero,  Esq." — **  I  accept 
of  the  withi|i-mentioned  terms  of  compro- 
mise, and  undertake  to  perform  my  part  of 
the  within  arrangement.  Thomas  Prothero." 

The  2102.  was  duly  paid  and  three  liills 
duly  given,  two  of  which  had  fallen  due  and 
been  paid  before  the  filing  of  the  bill. 

The  colliery  had  been  worked  by  the 
mortgagee ;  but  in  1 844  he  discontinued  die 
working,  and  in  September  1844  the  defen- 
dant took  possession  of  the  colliery  and 
removed  some  of  the  tram-plates  and  ma-* 
chinery  to  another  colliery. 

The  term  of  six  years  expired  in  March 
1846,  and  in  November  1846  the  plaintiff 
sent  to  the  defendant  die  draft  of  a  release 
from  the  defendant  to  the  plaintiff,  and 
offered  to  execute  to  the  defendant  an  assign-^ 
ment  of  whatever  interest  he  had  in  the 
lease.  The  defendant  then  for  the  first 
time  required  that  the  lease  should  be  giv«a 
up  to  him,  with  the  concurrence  of  all  par^ 
ties  legally  or  equitably  interested  tlwreiB. 
In  December  1846  the  defendant  com- 
menced an  acdon  against  the  plaintiff  for 
non-payment  of  galeage  since  the  beginning 


TRINITY  TERM,  1848. 


405 


of  the  year  1846,  and  in  August  1847 
recovered  a  verdict  for  3,187/.  18«. 

The  bill  prayed  that  the  defendant  might 
be  restrained,  by  injunction,  from  further 
proceeding  with  the  action,  or  commencing 
any  other  action  for  the  arrears  of  rent ;  and 
that  he  might  be  decreed  to  execute  a  release 
to  the  plaintiff,  who  offered  to  execute  an 
asHignment  of  his  interest  in  the  lease. 

Mr.  W.  S.  Cartwright,  who  was  examined 
as  a  witness  on  behalf  of  the  plaintiff,  deposed 
that  in  July  1844  his  father  had  exercised  a 
power  of  sale  contained  in  his  mortgage* 
deed,  and  had  sold  the  demised  premises  to 
other  parties,  but  no  transaction  of  this 
nature  was  referred  to  in  the  (headings. 

The  cause  was  first  heard  before  the  Vice 
Chancellor  Knight  Bruce,  and  by  his  decree, 
dated  the  Srd  of  March  1848,  it  was  declared  ^ 
that  before  and  at  the  time  of  entering  into 
the  agreement  of  Uie  12  th  of  August  1844, 
the  defendant  had  express  notice  of  the 
nsortgage  of  the  24th  of  March  1844,  and 
a  re&renoe  was  ordered  to  the  Master  to 
inquire  what  other  persons  had,  at  the  time 
of  entering  into  that  agreement,  any  and 
what  interest  in  the  indenture  of  lease,  and 
by  what  means,  and  when  the  defendant 
first  had  notice  of  such  interests,  and  whe- 
ther they  were  then  subsisting,  and  in  whom 
they  were  vested,  and  what  persons  had  been 
in  possession  of  the  colliery ;  and  an  injunc- 
tion was  granted  to  restrain  the  defendant 
from  taking  out  execution  ;  and  the  plaintiff 
was  to  pay  2,857^.  4«.  into  court  by  the 
25th  of  April  1848,  and  in  defhult  of  such 
payment  the  injunction  was  then  to  be  dis- 
solved. 

The  money  had  not  been  paid  and  exe>» 
ctttion  had  been  issued. 

The  defendant  appealed  fW>m  this  decision. 

Mr.  Swanston  and  3/r.  Roxburgh^  for  the 
plaintiff,  contended  that  the  defendant  had 
notice  of  the  mortgage  before  he  executed 
the  lease;  that  pending  the  negotiation 
which  ended  in  the  agreement  of  the  12th 
of  August  1844,  he  never  stipulated  that 
the  plaintiff  should  give  up  the  lease,  nor 
did  he  ever  refer  to  the  interest  which  he 
had  long  known  that  the  mrortgagee  pos- 
sessed in  the  premises ;  that  the  defendant 
had  taken  possession  of  the  machinery  in 
September  1844,  and  had  received  all  the 
benefit  which  he  had  stipulated  for  by  the 
agreement. 


Mr.  J.  Ruisell  and  Mr.  WhUhread,  for 
the  appellant,  insisted  that  under  the  agree- 
ment of  August  the  defendant  was  entitled 
to  have  the  lease  effectually  assigned  to  him, 
otherwise  the  mortgagee  might  have  con- 
tinued to  work  the  coal,  and  yet  the  lessor 
would  have  no  claim  for  any  rent  or  galeage : 
and  that  if  the  plaintiff  was  not  able  to  per- 
form his  part  of  the  agreement  by  giving  up 
the  lease  and  the  premises  which  were  com- 
prised in  it,  the  agreement  ought  not  to  be 
binding  on  the  defendant,  and  he  was  en- 
'titled  to  all  his  legal  remedies  to  enforce  the 
covenants  in  the  original  lease. 

The  following  authorities  were  cited : — 

Allen  V.  Hilton,  Fonblanque  on  Equity, 

vol.  1.  p.  432,  n. 
Clarke  v.  Turton,  1 1  Yes.  240. 
SmUh  V.  Clarke,  12  Ibid.  477. 
The  City  of  London  v.  Mit/ord,  14  Ibid. 

42. 
The  London  and  Birmingham  Railway 

Company  v.  Winter,  Cr.  &  Phill.  57« 
Watts  V.   Hyde,    2  Phill.   406;   b.c. 

ante,  p.  89. 
Beliamy  v.  Sahine,  2  Phill.  425  ;  s.  c. 

ante,  p.  105. 

The  Lord  CHANCBLLon.-^nAs  for  as  the 
case  depends  upon  the  appeal— the  case  made 
by  the  appellants— I  am  very  clearly  of  opi- 
nion that  there  is  no  case  made  at  all.  There 
is  a  bill  for  specific  performance  of  a  con- 
tract, by  which  the  lessor  agrees  with  the 
lessee,  having  brought  an  action  for  rent  on 
his  covenant,  that  upon  payment  of  certain 
sums  and  securing  certain  sums  of  rent  then 
due,  he  will  discharge  the  defendant  from 
all  further  liability  for  the  rent  under  the 
covenant  in  the  lease,  which  is  the  subject  of 
the  action,  upon  his  (the  lessee's)  assigning 
all  his  estate  and  interest  in  such  lease  to  the 
lessor.  Afler  this,  and  notwithstanding  this, 
an  action  is  brought  for  rent  upon  the  cove- 
nant, and  the  lessee  comes  to  this  Const  for 
a  specific  performance  of  the  contract,  and 
to  be  protected  against  his  legal  liability 
upon  the  covenant  for  accrued  rent.  After 
that,  the  bill  states  that,  anterior  to  the  deed 
of  August  1844,  the  lessee  had  assigned,  by 
way  of  mortgage,  his  interest  in  the  lease  to 
a  Mr.  Cartwright ;  and  that  deed  is  admitted, 
the  decree  declares  it,  and  the  lessor  admits 
that  by  himself  or  his  attorney,  at  the  time 
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of  entering  into  the  agreement  of  August 
1644,  he  had  knowledge  of  that  deed — 
a  copy  of  the  deed  was  put  into  his  (the 
attorney's)  hands — it  was  his  duty  to  inform 
himself  of  what  it  contained  at  all  events ;  it 
is  not  in  dispute  that  he  had  knowledge  of 
the  deed  of  1844,  which  deed  not  only 
created  an  under-lease  to  Mr.  Cartwright  by 
way  of  mortgage,  but  actually  assigned  the 
lease  itself,  having  the  benefit  of  the  cove- 
nant for  renewal,  shewing  therefore  that  Mr. 
Phelps  had  no  longer  any  controul,  posses- 
sion, or  dominion  over  the  lease  itself.  Now, 
that  is  stated  in  the  bill:  and  upon  that, 
naturally  enough,  the  answer  is  put  in  meeting 
that  case,  not  setting  up  any  further  case, 
and  upon  that  state  of  facts  issue  is  joined 
between  the  parties.  That  would  leave 
nothing  to  be  done,  but  to  decree  a  specific 
performance  of  the  contract,  subject  to  the 
obligation  that  is  suggested  by  what  is 
alleged  in  the  pleadings. 

It  is  so  clear,  to  my  mind,  that  I  have  no 
hesitation  in  coming  to  the  conclusion  and 
deciding  that  this  agreement  is  not  an  agree- 
ment to  assign  all  the  interest  created  by  the 
lease,  but  it  is  all  the  interest  which  at  the 
time  of  signing  the  agreement  remained  in 
the  lessee,  the  lessor  having  knowledge  that  a 
part  of  that  interest  had  been  assigned  and 
transferred  to  some  other  person.  But  then 
it  appears  that  some  information  arose,  not 
from  the  pleadings,  not  alluded  to  in  the 
bill,  and  not  alluded  to  in  the  answer,  but 
from  a  witness  speaking  of  a  subsequent 
transaction,  not  die  transaction  alluded  to 
in  the  bill  of  the  transfer  of  the  security,  but 
of  a  subsequent  transaction,  in  which  some 
other  interest  was  created  in  other  parties 
than  that  which  the  bill  alluded  to.  Now 
there  is  no  information  about  that  but  what 
fell  from  that  witness;  it  is  not  stated  as 
anything  in  issue  between  the  parties,  bat 
coming  from  a  party  who  knew  the  whole 
case,  and  the  Vice  Chancellor  put  the  case 
in  this  way — inasmuch  as  by  possibility, 
when  the  matter  was  inquired  into  and  the 
result  ascertained,  it  might  affect  the  right 
claimed  by  the  plaintiff  as  against  the 
defendants  on  the  record ;  he,  therefore, 
directed  a  very  minute  and  detailed  inquiry 
(whether  more  minute  than  was  necessary  I 
do  not  say),  but  the  appellant  asks  that  the 
bill  should  be  dismissed.  If  it  be  looked  at 
as  a  matter  in  this  case  that  can  only  lead 


to  inquiry,  it  is  impossible  to  dismiss  the 
bill.  It  is  a  matter  (however  important  it 
may  appear)  which  is  not  in  issue  between 
the  parties,  and  which  the  parties  bad  no 
opportunity  of  explaining,  and  it  can  only  be 
ascertained  by  inquiry ;  but,  as  to  bringing 
that  forward,  information  on  a  matter  coming 
out  incidentally  from  the  depositions  of  a 
witness  not  in  issue  between  the  parties,  as 
a  ground  for  dismissing  a  bill  against  the 
plaintiff,  who  upon  the  record  would  have 
a  clear  title  to  a  decree,  is  a  proposition 
which  I  not  only  cannot  assent  to,  but  am 
rather  surprised  at  its  being  made. 

But  although  that  proposition  must  be 
rejected,  the  Vice  Chancellor  thought  it  was 
right  to  give  the  parties  an  opportunity 
of  investigating  what  that  transaction  was. 
If  that  transaction  was  material,  if  the  par- 
ties seeing  the  deed  of  1844,  which  gave 
a  power  of  sale,  had  a  right  to  defend 
themselves  against  this  suit  because  that 
power  of  sale  of  which  the  party  had  know- 
ledge had  been  exercised  and  a  sale  bad 
actually  taken  place,  it  was  very  natural  for 
the  Vice  Chancellor  to  say,  I  cannot  decree 
against  the  defendant  the  specific  perform- 
ance, with  a  knowledge  coming  from  the 
plaintiff's  own  witness  that  there  had  been 
another  transaction  which  might,  possibly, 
be  an  answer  to  the  plaintiff's  demand, 
and  although  that  standing  by  itself  might 
be  an  answer  to  the  plaintiff's  demand,  if 
the  plaintiff  knew  it  at  the  time  he  entered 
into  the  contract,  that,  on  the  other  hand 
would  not  remove  any  effect  that  the  con- 
sequences of  such  a  transaction  might  have 
created ;  and,  therefore,  the  Vice  Chancellor, 
as  I  understand  the  decree  (which  is  ex- 
tremely minute),  goes  into  inquiries,  directs 
an  inquiry  what  interest  existed  indepen- 
dently of  the  interest  of  Cartwright,  which 
is  proved  by  the  knowledge  of  the  deed 
of  1844,  and  whether  the  .defendant  bad 
notice  of  the  existence  of  such  interest 
at  the  time  he  entered  into  the  con- 
tract. Now,  that  is  a  decree  so  beneficial 
to  the  defendant,  by  giving  him  the  oppor- 
tunity of  investigating  a  transaction  not 
appearing  upon  the  pleadings,  so  that  he  pro- 
tects himself  against  an  immediate  decree; 
that  although  there  could  not  be  much  sur- 
prise perhaps  at  an  appeal  from  the  other 
side,  I  am  very  much  surprised  to  find  that 
that  is  the  case  the  defendant  brings  forward 
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to  raise  a  case  that  is  not  stated  by  his  answer, 
and  nowhere  in  issue  between  the  parties ; 
and,  therefore,  as  far  as  the  appeal  is  con« 
cerned,  as  far  as  the  question  of  dismissing 
the  bill  is  concerned,  I  am  now  in  a  situa- 
tion to  decide  that  there  is  not  any  ground 
whatever  for  the  appeal ;  and  if  Mr.  Swan« 
ston  thinks,  under  the  existing  circum- 
stances, the  facts  coming  out  by  his  own 
witness,  and  read  below,  he  is  in  a  situation 
now  to  ask  for  an  immediate  decree  without 
an  inquiry,  that  is  a  part  of  the  case  that  I 
shall  not  express  any  opinion  upon,  until 
I  know  that  it  is  worth  his  while  to  argue 
it. 

Mr,  Swanston  argued  that  as  the  defen- 
dant had  actual  notice  of  the  mortgage-deed 
which  contained  the  power  of  sale,  he  ought 
to  have  made  inquiries  whether  that  power 
had  been  exercised  ;  and  he  must  be  taken 
to  have  constructive  notice  that  a 'sale  had 
taken  place.  But  if  the  Court  did  not  think 
the  plaintiff  was  entitled  to  an  immediate 
decree,  the  injunction  ought  to  be  continued 
until  the  cause  came  on  to  be  heard  for 
further  directions. 

The  Lord  Chancellor. — I  am  not  dis- 
posed to  vary  the  decree  vrith  regard  to  the 
inquiries,  aldiough  at  the  same  time  I  am 
not  by  any  means  disposed  to  have  it  assumed 
that  because  I  do  not  vary  the  decree  with 
regard  to  these  inquiries,  I  should  be  of 
opinion  that  the  fact  of  the  sale  having  taken 
place  under  a  power  of  sale  of  which  power 
the  party  had  distinct  knowledge,  would 
vary  the  interest  between  the  parties:  but 
the  inquiry  having  been  directed,  the  only 
effect  of  it  can  be  to  bring  out  more 
clearly  all  the  facts  upon  which  the  Court  is 
ultimately  to  pronounce  an  opinion.  I  am 
not  disposed  to  vary  the  decree  upon  this 
point.  It  is  a  mere  matter  of  discretion, 
and  the  Vice  Chancellor  thought  it  Was  a 
case  in  which  he  ought  to  have  further 
information,  and  I  am  also  very  unwilling 
to  exclude  inquiries  where  it  cannot  operate 
to  the  injury  of  any  of  the  parties  when  the 
right  18  to  be  ascertained  when  all  the  fiicts 
are  disclosed ;  and,  therefore,  it  is  entirely 
without  any  prejudice  to  the  ultimate  result 
when  the  facts  are  known  that  I  confirm  the 
Vice  Chancellor's  decree,  so  far  as  it  directs 
the  inquiries;  but  as  far  as  the  injunction 


goes,  I  think  the  injunction  ought  to  be 
continued  until  the  Master's  report,  and 
until  the  hearing  on  further  directions. 

The  costs  of  the  plaintiff,  but  not  those 
of  the  appellant,  must  be  costs  in  the  cause. 


L 
June 


.C.     \ 
el4.J 


CUNNINOHAM  V,  MURRAY. 


Legacy — Construction — Residuary  Be^ 
quest,  • 

A  testator  gave  to  three  persons  annuities 
of  25/.  each^  and  gave  the  residue  of  the 
income  of  his  estate  during  the  lives  of  the 
annuitants  to  M,  and  iV,  to  be  paid  to  them 
during  their  lives  in  equal  shares,  and  after 
the  deaths  of  the  annuitants  as  to  the  residue 
of  his  estate,  he  gave  the  same  to  M.  and  N, 
and  their  several  children,  to  be  divided 
between  them  in  equal  shares.  One  of  the 
annuitants  died  first,  then  M,  and,  subse- 
quently, N: — Held,  reversing  the  opinion 
of  the  Court  below,  that  the  surplus  income 
between  the  death  of  N,  and  the  death  of  the 
surviving  annuitants,  was  not  undisposed  of, 
but  passed  by  the  residuary  bequest. 

This  case  was  first  heard  before  Vice 
Chancellor  Knight  Bruce.  His  Honour's 
decision  will  be  found  reported  in  16  Law 
J.  Rep.  (n.s.)  Chanc.  484. 

The  testator,  after  bequeathing  certain 
legacies,  bequeathed  annual  sums  of  25/. 
apiece  to  three  ladies  during  their  lives. 
He  then  bequeathed  the  residue  of  the  divi- 
dends and  annual  income  arising  irom  his 
estate,  during  the  lives  of  the  annuitants, 
to  Helen  Stuart  and  Agnes  Cunningham, 
in  equal  shares,  and  after  the  death  of  all 
the  annuitants,  as  to  all  the  rest  and  residue 
of  his  estate  and  effects,  he  bequeathed  the 
same  unto  the  said  Helen  Stuart  and  Agnes 
Cunningham,  and  their  several  children,  in 
equal  shares.  The  annuitants  were  daugh- 
ters either  of  Helen  Stuart  or  Agnes  Cun- 
ningham. 

Mrs.  Stuart  and  Mrs.  Cunningham,  and 
also  one  of  the  annuitants,  were  dead,  and 
a  question  arose  as  to  the  disposition  of  the 
surplus  of  such  dividends  as  accrued  in  the 
interval  between  the  death  of  the  survivor 
of  Mrs.  Stuart  and  Mrs.  Cunningham  and 
the  death  of  the  survivor  of  the  three  an- 
nuitants. 
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The  Vice  Chancellor  Knight  Bruce  was 
of  opinion  that  these  dividends  were  un- 
disposed of,  and  the  question  was  now 
hrought  before  the  Lord  Chancellor  by  way 
of  appeal. 

Mr.  James  Parker^  Mr,  Shapter,  Sir  F, 
Simpkinsonf  and  Mr.  Piggott  appeared  for 
the  different  parties. 

They  cited — 

Leake  v.  Rohinsim^  2  Mer.  363. 
Trevanum  v.  Vivian^  2  Ves.  sen.  430. 
Achere  v.  Pkippe,  3  CI.  &  Fin.  665 ; 

8.  c.  0  Bli.  430. 
Lloyd  V.  Lhyd,  4  Beay.  231. 
Eamm  ▼.  AppUford^  5  Myl.  &  Cr.  56 ; 

s.  o.  10  Law  J.  Rep.  (n.s.)  Chanc.  81. 
Cambridge  v.  /2otu,  8  Ves.  12. 
Genery  v.  Fitzgerald,  Jac.  468. 
Davere  v.  Dewee,  3  P.  Wms.  40. 
The  Attorney  General    v.   JohntUme^ 

Amb.  577. 
Page  v,  LeapisagweU^  18  Yes.  463. 

The  Lord  CHANCBLLOR.-«*This  case  is 
quite  free  from  doubt  or  ambiguity.  The 
testator,  after  directing  his  property  to  be 
invested  in  the  ftmds,  gives  certain  annuities 
out  of  the  produce.  He  bequeaths  an  an« 
■ttity  of  25i.  per  annum  to  each  of  three 
parties,  and  he  gives  the  surplus  to  two 
other  persons.  Therefore  the  whole  income 
is  Impropriated  during  the  lives  of  certain 
parties.  Some  of  the  annuitants  are  dead, 
and  die  question  is,  whether  the  income 
arising  from  that  portion  of  the  property 
which  was  appropriated  to  pay  their  annuities 
of  25/.  per  annum  goes  to  the  next-of-kin 
or  frdls  into  the  residue.  The  testator, 
after  directing  the  income  to  be  paid  in  a 
way  vriiich  exhausted  it  during  the  lives  of 
the  annuitants,  makes  this  extraordinary 
provision— [His  Lordship  read  the  bequest 
of  the  residue].-— It  obviously  was  not  a 
very  prudent  arrangement,  because  events 
might  happen  which  were  not  provided  for. 
The  income  was  not  directed  to  accumulate ; 
it  must  sink  into  the  residue.  But  the  gift 
of  it  is  dbtinct  from  the  giffc  of  the  general 
personal  estate ;  and  the  case  is  quite  dis- 
tinguishable from  all  other  cases  where  there 
were  gifts  not  of  the  general  residue,  but 
only  of  the  partial  residue.  The  question 
is,  whether  in  the  residuary  bequest  the 


testator  meant  to  dispose  of  the  general 
residue  of  his  estate  or  part  of  the  residue. 
The  cases  which  were  cited  proceeded  upon 
this,  that  there  was  no  residuary  gift,  or 
there  was  a  gift  of  the  residue,  with  sn 
exception.  But  in  this  case  there  is  no 
exception  or  possibility  of  an  exception, 
because  the  testator  says  "  As  to  all  the 
rest  and  residue  of  my  said  estate  and 
effects."  When  he  gives  the  residue  be 
means  to  except  out  of  his  property  what 
is  before  given.  What  had  he  given  ?  An- 
nuities for  life.  Therefore,  subject  to  thoae 
annuities,  it  was  understood  that  those 
funds  would  form  part  of  the  residue.  It 
is  said  that  it  is  not  to  be  enjoyed  till  a 
particular  period ;  and  Mr.  Piggott  refenned 
to  the  event  of  the  annuitants  living  to 
1860.  Can  anybody  doubt  that  in  1860 
the  residuary  legatees  would  have  the  estate, 
with  all  that  aecnied  to  it?  Could  the 
next-of-kin  say  to  the  residuary  legatees 
**  yon  are  only  to  have  the  eerpiis,  but  we 
are  to  have  the  income"  ?  Here  is  a  gift 
of  the  dear  residue,  which  carries  all  whicb 
is  not  otherwise  disposed  of. 

These  are  grounds  which  are  I  think  suffi- 
cient to  induce  the  Court  to  decid^that  the 
residuary  estate  comprises  the  inoomelrising 
from  the  failure  of  the  annuities,  and  the 
next-of-kin  are  not  to  have  any  part  of  it. 


WlORAM,  V.C. 
June  29 


:•"•} 


WADDILOVE  O.  TAYLOR. 


Mortgage — Fund  in  Court — Stop  Order 
— Coste —  Taxation. 

Where  an  incumbraneer  of  a  Jmnd  in  eenri 
ebtaine  an  order  for  paymeni^  out  of  a  find 
jn  courit  of  hu  principal  and  imtereH,  and 
kit  costs  as  mortgagee^  the  taxing  Master 
will  not^  unless  opeeiaUy  directed^  induds 
the  expenses  of  obtaining  a  stop  order ;  InU 
if  the  ittcumbraneer  is  entitled  to  those  costs, 
they  should  be  expressly  mentioned  m  the 
order. 

In  this  suit,  a  sum  of  money  had  been 
carried  to  the  separate  account  of  the  plain- 
tiff, and  by  an  indenture  executed  in  Oc- 
tober 1847,  he  assigned  his  interest  in  it  to 
the  petitionera  (who  had  acted  as  his  wli- 
citora  in  the  suit)  by  way  of  mortgage :  and 
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the  indenture  contained  the  usual  power  of 
attorney  to  nominate  any  person  to  consent 
on  the  part  of  the  mortgagor  to  any  motion 
or  petition  which  should  he  presented  by 
the  mortgagees  for  the  purpose  of  obtaining 
a  stop  order. 

The  petitioners  had  obtained  the  usual 
stop  order ;  and  they  now  presented  a  peti- 
tion for  the  payment  of  their  principal  and 
interest,  and  the  expenses  of  the  stop  order. 

The  petition  was  heard  before  Vice  Chan- 
cellor Wigram,  and  the  prayer  of  it  was 
granted.  But  the  order  as  it  was  proposed 
to  be  drawn  up  in  the  registrar's  office 
merely  directed  the  Master  to  tax  the  peti- 
tioners their  costs,  as  mortgagees,  under  the 
indenture  of  mortgage ;  and  then  proceeded 
to  direct  the  amount  to  be  paid  together 
with  the  principal  and  interest.  The  peti- 
tioners insisted  that  the  order  should  contain 
an  express  direction  to  the  taxing  Master 
to  include  in  his  taxation  the  expenses  of 
the  stop  order,  or  that  he  would  not  other- 
wise be  authorised  to  take  any  account  of 
them. 

The  point  was  again  mentioned  to  the 
Vice  Chancellor  Wigram,  who  caused  in- 
quiry to  be  made  as  to  the  practice  in  the 
office  of  the  taxing  Masters,  and  ascertained 
that  under  the  direction  contained  in  the 
order  the  expenses  incurred  by  the  mort- 
gagees in  obtaining  the  stop  order  would 
not  be  included ;  and  his  Honour  thereupon 
directed  that  the  order  should  contain  a 
direction,  that  in  the  taxation  of  the  peti- 
tioners' costs  of  the  mortgage,  the  expenses 
incurred  by  them  in  obtaining  the  stop  order 
were  to  be  included. 

Mr,  TwelU  and  Mr.  Toulmin  appeared 
for  the  different  parties. 


yl.  / 


WATTS  «•  HYDE. 


L 

July 

Composition  Deed — Breach  of  Covenant 
—  Waiver. 

A  perwn  in  pecuniary  difficulties  entered 
into  a  composition  deed,  by  which  he  covC" 
nanied  to  pay  1,500/.  to  trustees,  and  to 
effeei  an  insurance  on  his  own  life  for 
that  amount.  He  paid  5001.,  and  then 
effected  an  insurance  for  1,0002.  only.  One 

New  Sbries,  XVII.— Chanc. 


of  the  creditors  who  had  signed  the  deed 
brought  an  action  against  the  debtor  for  his 
debt,  insisting  that  the  deed  was  void,  in 
consequence  of  the  breach  of  covenant  to 
insure  for  1,500/.  But  it  being  shewn  that 
the  creditor  was  aware  of  the  amount  of  the 
insurance  soon  after  it  was  effected,  and  his 
conduct  being  considered  by  the  Court  as 
shewing  acquiescence  in  such  breach  of 
covenant,  he  was  held  not  to  be  entitled  to 
take  advantage  of  it,  and  was  restrained  by 
perpetual  injunction  from  bringing  any  action 
against  the  debtor. 

This  Case  was  originally  heard  before 
the  Vice  Chancellor  Knight  Bruce.  His 
Honour  expressed  a  strong  opinion  against 
the  plaintiff  upon  the  case  originally  made 
by  the  bill,  but  gave  him  permission  to 
amend  his  bill,  by  introducing  certain  spe- 
cific grounds  for  relief,  which  were  not 
contained  in  the  original  bill.  The  bill  was 
amended  accordingly,  and  upon  the  amend- 
ed bill  his  Honour  made  a  decree  in  favour 
of  the  plaintiff.  The  defendant  appealed 
from  both  those  decisions  of  the  Vice  Chan- 
cellor Knight  Bruce  ;  and  in  November 
1847,  the  Lord  Chancellor  discharged  the 
order  under  ^which  the  plaintiff  had  amend- 
ed his  bill,  his  Lordship  holding  that  such 
an  order  made  at  the  hearing  of  a  cause 
was  irregular.  The  case  is  reported  ante, 
p.  89.  See  also  Hyde  v.  JVatts,  13  Law  J. 
Rep.  (n.s.)  £xch.  41.  That  decision  of 
the  Lord  Chancellor  having  left  the  cause 
unheard  upon  the  record  as  it  stood  before 
the  amendment,  application  was  made  to 
his  Lordship  to  hear  the  cause  in  the  first 
instance,  as  an  original  cause ;  and  to  this 
application  his  Lordship  acceded. 

Mr,  Bacon  and  Mr.  Stevens  appeared 
for  the  plaintiff ;  and — 

Mr.  J.  Parker  and  Mr.  Hallett,  for  the 
defendant. 

The  chief  question  arose  in  this  manner : 
in  a  composition  deed  which  had  been  exe- 
cuted to  effect  an  arrangement  between  the 
plaintiff  and  his  creditors,  he  had  covenant- 
ed to  pay  1 ,5002.  to  trustees,  and  to  insure 
his  life  for  1,5002.  Instead  of  doing  so,  he 
had  effected  an  insurance  only  for  a  sum  of 
1,000/.,  having  previously  paid  500/.  to 
the  trustees  named  in  the  deed,  for  the  pur- 
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pose  of  being  divided  among  his  creditors. 
The  defendant  (Hyde),  vfho  was  one  of  his 
creditors,  and  acted  as  solicitor  for  the  plain- 
tiff, and  also  for  the  creditors,  was  aware  of 
this  omission  on  the  part  of  the  plaintiff; 
but  he  contended,  that  he  was  entitled  to 
treat  the  deed  as  void,  in  consequence  of 
the  breach  of  covenant  on  the  part  of  the 
plaintiff.  The  plaintiff,  on  the  other  hand, 
insisted  that  Hyde  had  waived  the  breach, 
and  had  acquiesced  in  the  proceeding  on 
the  part  of  the  plaintiff,  so  as  to  be  now 
preventedYrom  repudiating  the  deed. 

The  Lord  Chancellor. — In  this  case 
the  bill  is  filed  by  a  party  who,  having  got 
into  difficulties,  entered  into  a  composition 
with  his  creditors.  The  terms  of  composi- 
tion were,  that  1,500/.  should  be  procured 
in  the  course  of  three  years,  and  paid  to 
trustees,  in  such  manner,  monthly  or  other- 
wise, as  the  trustees  should  require ;  in 
consideration  of  which,  the  creditors,  who 
were  parties  to  the  deed,  were  to  release 
the  party  producing  the  1,500/.  from  the 
debts  due  from  him  to  them.  It  was  part  of 
that  transaction,  obviously  for  the  purpose 
of  securing  the  production  of  the  1,500/., 
that  a  policy  of  insurance  to  that  amount 
should  be  effected  by  the  debtor ;  and  that 
the  premiums  on  that  policy  should  be  kept 
up  during  three  years.  But  it  is  equally 
clear  that  the  sole  fund  divisible  among  the 
creditors  was  to  be  that  1,500/.,  because  that 
deed  provides  that,  the  1,500/.  being  paid, 
the  money  to  arise  from  the  policy  should  be 
returned;  and  if  the  whole  of  the  1,500/. 
should  not  be  paid,  then  that  the  trustees 
who  were  to  receive  the  policy  from  the  in- 
surance office,  were  to  make  up  the  1,500/., 
to  retain  that  in  their  hands  for  the  benefit 
of  the  creditors,  and  to  pay  over  the  differ- 
ence to  Watts,  the  party  indebted. 

Mr.  Hyde,  the  defendant,  was  one  of  the 
creditors  who,  with  whatever  reluctance  is 
not  at  all  material  in  any  view  of  the  case, 
ultimately  executed  the  deed,  and  became 
therefore  bound  by  all  the  provisions  of  that 
deed.  No  doubt  he  had  also  a  special  duty 
affecting,  him  as  the  legal  adviser  of  Mr. 
Watts.  The  whole  of  that  1,500/.  has  been 
paid.  The  provisions  for  payment  have 
been  kept,  and  the  whole  of  the  1,500/.  is 
now  available  for  the  benefit  of  the  parties 
who  have  executed  that  deed.     But  one  of 


the  parties,  Mr.  Hyde,  has  brought  an  action 
disclaiming  the  deed,  and  contending  that 
he  is  not  bound  by  it,  and  that  he  has  a 
right  to  proceed  against  Mr.  Watts,  the 
debtor,  as  if  that  deed  had  never  been  exe- 
cuted. In  short,  he  repudiates  the  deed« 
and  contends  that  it  has  no  binding  power  as 
against  him.  It  seems  that  for  a  considerable 
length  of  time  he  contended  that  he  was  not 
bound  by  the  deed  at  all :  that  although  he 
was  a  party  to  it,  he  was  not  bound  by  the 
provisions  of  that  deed.  That  is  not  now 
in  dispute ;  it  is  quite  clear  he  is  bound  by 
the  provisions  of  the  deed  unless  he  can 
shew  that  the  plaintiff  has  by  some  means 
or  other  relieved  him  from  the  obligation  to 
.conform  to  the  terms  of  it;  and  the  ground 
which  he  relies  upon  is,  that  Watts  did  not 
perform  his  part  of  that  contract;  that  is  to 
say,  that  having  entered  into  a  covenant 
to  insure  to  the  amount  of  1,500/.,  he  did 
not  insure  in  1,500/.,  but  only  to  the  amount 
of  1,000/. ;  and  therefore,  he  not  having 
performed  his  part  of  the  agreement,  that 
the  deed  has  become  inoperative.  That  is 
answered  by  a  statement  that  he,  Hyde,  at 
a  particular  period,  the  latter  end  of  De- 
cember or  the  commencement  of  January 
1843,  was  aware  that  the  policy  had  only 
been  for  1,000/.,  and  that  he  not  only  did 
not  object  to  the  policy  having  been  then 
only  to  the  amount  of  1,000/.,  but  that  he 
had  waived  on  his  own  part — not  acting  for 
others,  but  on  his  own  part,  as  a  creditor 
executing  the  deed — the  right  which  the 
deed  gave  him  of  having  a  policy  to  the 
amount  of  1,500/. 

As  to  the  time  the  policy  was  efllected,  I 
find  that  no  precise  time  was  fixed  for  it  by 
the  deed.  It  says,  he  shall "  forthwith,"  and 
no  period  is  fixed  by  the  deed.  Although 
there  is  a  distinct  and  positive  covenant  that 
1,500/.  shall  be  the  amount  of  the  policy, 
that  was  at  a  time  when  1,500/.  was  the 
money  ultimately  to  be  paid :  and  if  by  the 
death  of  Watts,  or  any  other  accident, 
nothing  had  been  paid  under  the  covenant 
to  pay  1,500/.,  no  doubt  it  would  require  a 
policy  to  the  full  amount  agreed  upon  to 
realize  the  1,500/.  which  the  creditors  hsd 
agreed  to  accept*  But  at  the  time  the 
policy  was  actually  effected,  one  500/. 
had  been  paid  ;  and  it  appears  Watts't 
justification  in  taking  it  at  1 ,000/.  instead 
of  1,500/.   was,  that  at  that  time  500/. 
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baying  been  paid,  and  the  sole  object  of 
the  policy  being  to  provide  for  the  1,500^., 
it  was  quite  sufficient  and  answering  all 
the  purposes  of  his  creditors,  that  the 
policy  then  effected  should  be  in  1,0002. ; 
so  that  with  the  500/.  paid,  the  1,500/. 
would  be  secured  for  the  benefit  of  the 
creditors.  Now,  it  is  not  necessary,  in  my 
view  of  the  case,  to  express  any  opinion 
upon  that  subject.  It  is  quite  clear  now 
the  whole  1,500/.  has  been  paid.  At  the 
same  time,  if  the  party  has  a  right  to  insist 
Upon  the  deed  being  void,  notwithstanding 
he  became  a  party  to  it,  and  notwithstand- 
ing he  has  all  the  benefit  that  was  intended 
to  be  bestowed  upon  him  by  that  deed,  by 
his  dividend  on  the  1,500/.,  the  full  amount 
of  money  which  was  to  be  distributed 
among  the  creditors— if,  in  point  of  fact. 
Watts  has  lost  the  benefit  of  that  deed,  by 
any  omission  on  his  part,  it  is  impossible 
to  say  that  Hyde  has  not  a  right  to  insist 
upon  it  here,  as  he  did  insist  upon  it  suc- 
cessfully at  law. 

The  question,  therefore,  turns  entirely 
upon  the  facts.  But  these  facts  must  be 
investigated  with  regard  to  this  circum- 
stance, that  the  very  thing*which  the  creditors 
in  substance  would  require,  was  provided  for 
by  them  at  the  time  the  arrangement  took 
place ;  and  regard  must  also  be  had  to  the 
circumstance,  that  at  that  time  beyond  all 
doubt  Hyde  was  acting  as  the  attorney  for 
Watts.  Now,  that  on  the  5th  of  January 
1843,  Hyde  knew  that  Watts  had  effected 
the  policy  for  1,000/.,  is  established  to  my 
entire  satisfaction.  It  is  impossible  to  enter- 
tain any  doubt  about  it,  when  I  see  the 
letter  which  was  written  to  him  by  Watts, 
and  which  was  delivered  to  him  on  the  5th 
of  January  1843.  The  only  contract  be- 
tween these  parties — the  only  matter  to 
which  the  letter  could  be  alluding — was  the 
covenant  in  the  composition  deed  to  effect 
the  policy  to  the  amount  of  1,500/.  It 
appears  there  had  been  a  meeting  to  which 
Hyde  and  Watts,  and  one  of  the  trustees, 
had  been  parties  a  short  time  previous  to 
this.  What  passed  at  that  time  is  not  in 
evidence  at  all.  But  this  letter  is  referring 
to  some  antecedent  transaction,  and  he  says, 
*'I  understand  you"  Now,  that  must 
mean  Hyde,  who  was  acting  for  the  trus- 
tees; and  it  must  be  assumed,  therefore, 
that  he  was  speaking  of  him,  either  as  acting 


for  the  trustees  or  in  his  own  character  as 
creditor :  it  is  not  material  which :  it  may 
be  assumed,  as  there  is  no  reference  to  the 
trustees,  and  probably  the  true  construction 
of  this  language  would  be,  that  he  was  deal- 
ing with  him  as  a  creditor,  as  he  was  a  party 
to  the  deed;  however,  whichever  it  was, 
these  are  the  words,  "  I  understand  you  to 
demand  that  I  should  insure  beyond  the 
amount  for  which  I  am  already  insured." 
Now,  it  is  in  evidence  that  the  policy  of 
insurance  had  been  effected  just  previously 
(in  December)  for  1,000/.,  for  the  purpose 
of  meeting  the  claim  of  the  creditors  under 
this  composition  deed.  "  I  understand  you 
to  demand  that  I  shall  insure  beyond  the 
amount  for  which  I  am  already  insured : 
namely,  that  having  paid  500/.  to  my  cre- 
ditors, I  am  still  to  insure  for  1,500/." 

This  letter  says,  "beyond  what  I  have 
insured."  What  can  that  refer  to?  The 
only  insurance  as  between  these  parties 
relative  to  the  matter  to  which  this  letter 
refers,  was  the  1,000/.  insurance  which  had 
been  recently  made.  500/.  had  been  paid. 
Nothing  could  be  more  perfectly  obvious 
than  what  the  party  meant^— "  having  paid 
500/.,  and  the  1,500/.  insurance  being 
merely  to  secure  the  realization  of  the 
1,500/.  for  my  creditors,  I  ought  not, 
therefore,  to  be  called  on  to  insure  the 
1,500/.  in  addition  to  the  500/.  I  have 
paid."  That  might  or  might  not  be.  It 
was  not  consistent  with  the  provisions  of 
the  deed,  but  that  is  obviously  and  beyond 
all  question  the  meaning  of  the  party  writing 
this  letter.  Therefore,  independent  of  the 
evidence  of  Mr.  Watts's  son,  who  was  the 
bearer  of  this  letter,  the  letter  itself  proves 
to  my  entire  satisfaction  that  on  the  5th 
of  January  Hyde  knew  that  the  policy  was 
for  less  Uian  1,500/.  It  is  quite  imma- 
terial whether  for  1,000/.  or  not:  1,000/. 
having  been  the  amount  of  the  policy,  it 
would  be  very  difficult  to  come  to  any  other 
conclusion  than  that  the  1,000/.  is  that 
which  was  referred  to..  At  all  events,  he 
was  quite  aware  that  something  less  than 
1,500/.  had  already  been  insured,  and  that 
the  party  complained  of  was  called  upon  to 
insure  to  the  ^U  amount  of  1,500/.,  which 
was  the  amount  stipulated  for  in  the  deed. 

This  was  brought  to  him  by  Mr.  Watts 
junior,  and  the  bill  distinctly  charges,  that 
on  that  occasion  a  conversation  took  place 
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between  Mr.  Watts  the  son  and  Mr.  Hyde, 
in  which  Mr.  Hyde  stated  to  young  Watts, 
that  the  policy  not  having  been  for  the  full 
amount  of  1»500/.  would  vitiate  the  com- 
position deed,  and  that  the  creditors  were 
no  longer  bound  by  it ;  but  that  it  did  not 
signify,  because  nobody  would  know  it. 
Now  that  does  not  carry  the  matter  further. 
As  fur  as  knowledge  goes,  there  would  be  a 
waiver  of  the  antecedent  breach  of  the  pro- 
visions of  the  deed  :  but  there  is  nothing  in 
this  letter  that  would  also  amount  to  a  dis« 
pensation   with  the  policy  being  one  for 
1,500Z.  for  the  future.     The  bill  charges 
that  a  conversation  took  place  which,  if  it 
be  established,  would  not  only  be  a  waiver 
of  the  past,  but  a  dispensation  for  the  future ; 
because  a  party  entitled  to  claim  the  full 
benefit  of  the  policy  for  1,500/.,  saying,  *'I 
know  it  is  not  for  1,500/.,"  it  would  be 
fatal  to  the  deed  if  it  were  insisted  on ;  but 
"  I,  one  of  the  creditors  against  whom  that 
deed  may  be  set  up,  I  say  it  does  not  sig- 
nify, because  nobody  knows  of  it :  that  is 
to  say,  nobody  disposed  or  inclined  to  take 
advantage  of  it  will  know  it.     I  shall  take 
no  advantage  of  it ;  and  none  of  those  who  - 
would  take  advantage  of  it  know  it ;  and, 
therefore,  it  becomes  totally  immaterial." 
It  is  true,  this  rests  upon  the  evidence  of  a 
witness  connected  with  the  plaintiff;  but 
he  is  speaking  to  a  conversation  distinctly 
charged  in  the  bill.     Now,  in  a  matter  on 
which  the  whole  question  in  issue  turns — 
on  which   the  right  of  the  defendant  to 
treat  the  composition  deed  as  a  nullity — 
on    which    the    issue   of   the   cause   ob- 
viously depends — and  with  a  professional 
man  in  the  habit  of  business,  having  made 
a  memorandum  of  what  passed  at  (he  time, 
one  should  expect  at  least  that  if  that  fact 
were  not  true,  there  would  be  a  very  posi- 
tive contradiction  of  it.     But  I  must  say 
that  the  contradiction  is  as  careful  and  as 
little  likely  to  lead  to  unpleasant  conse- 
quences anywhere  else,  as  any  statement  I 
ever  found  in  an  answer.     Speaking  of  his 
own  act,   speaking  of  a  conversation  to 
which  he  was  himself  a  party  upon  a  matter 
in  which  the  whole  question  in  issue  may 
turn,  he  says,  that  referring  to  an  entry  he 
made  in  his  book,  and  according  to  the  best 
of  his  recollection  and  belief,  connecting 
the  two  together,  he  does  not  believe  that 
he  did  say  so  and  so.     1  must  say  that  is  a 


very  unsatisfactory  statement  on  the  part  of 
the  defendant,  and  certainly  would  not  lead 
me  to  believe,  as  between  the  oath  of  the 
defendant  and  the  oath  of  the  plaintiff's  son, 
that  that  which  is  stated  by  the  plaintiff's 
son  is  open  to  any  doubt  or  ambiguity  in 
consequence  of  the  mode  in  which  it  is  met 
by  the  answer.  But  if  there  was  any  balance, 
it  is  certainly  not  that  species  of  denial 
which  precludes  a  fact  being  proved  by  a 
single  witness. 

But  independent  of  that,  what  is  the 
future  history  of  this  transaction?  How 
was  the  future  conduct  of  Mr.  Hyde  con- 
sistent with  what  he  now  would  wish  the 
Court  to  believe  ?  Why,  from  that  day  he 
does  nothing.  The  memorandum  says,  that 
he  at  that  day  urged  the  necessity  of  his 
further  conforming  to  the  trust  deed.  But 
what  was  the  complaint  about  the  conform- 
ing to  the  trust  deed  ?  Not  of  not  having 
insured  to  the  amount  of  1,500/.,  but  the 
alleged  irregularity  in  the  payment  of  the 
500/. ;  therefore  that  entry,  which  of  course 
being  made  at  the.  time  is  entitled  to  every 
credit,  must  be  taken  with  reference  to 
what  was  the  real  transaction  at  the  time;  it 
was  not  any  conformity  with  regard  to  the 
amount  of  the  policy,  but  a  conformity  to 
the  provisions  of  the  deed  as  to  the  payment 
of  the  1,500/.,  and  particularly  with  regard 
to  the  500/.  which  he  alleged  had  not  been 
paid  according  to  the  deed.  In  this,  how- 
ever, he  was  mistaken,  unless  he  could 
go  on  to  shew  that  the  trustees  had  required 
a  mode  of  payment  different  from  that  which 
actually  was  adopted  by  Mr.  Watts,  be- 
cause the  terms  of  the  deed  are  not  speci- 
fically to  pay  monthly,  but  to  pay  monthly 
or  otherwise  as  the  trustees  shall  require. 
At  all  events,  for  the  present  purpose,  the 
value  of  the  observation  is  this,  that  the 
matter  there  complained  of — the  entry  with 
reference  to  the  Uien  question  between  the 
parties — referred  at  the  moment  to  a  pay- 
ment of  500/.  and  not  to  the  policy.  Then, 
here,  according  to  him  at  this  time,  know- 
ing that  the  policy  had  not  been  obtained 
to  the  full  amount,  did  he  waive  it  t  That 
is  the  way  it  was  put.  If  he  waived  it  then 
for  the  time,  still  he  might  possibly  have 
required  that  it  should  be  performed  for 
the  time  to  come.  It  is  not  impossible,  but 
very  unlikely;  not  very  reasonable  that 
having  500/.  safe  in  the  hands  of  the  trus- 
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tees,  he  should  require  an  insurance  for 
1,500/.,  although  it  was  reasonable  and 
proper,  before  that  part  was  paid,  that  the 
policy  should  be  for  the  full  amount  of 
1,500/.  It  certainly  was.  not  very  reason- 
able, and  not  very  indulgent,  that  that 
should  be  insisted  upon  after  the  500/.  had 
been  paid.  However,  that  might  have  been 
the  course  of  proceeding.  But  not  only  was 
the  policy  to  be  paid,  but  the  instalments 
on  die  1,500/.  were  to  be  paid.  It  appears 
from  that  time  until  he  brought  his  action, 
or  delivered  his  bill  preparatory  to  the 
action,  that  nothing  whatever  took  place. 
There  is  no  evidence  whatever  of  anything 
having  taken  place,  so  that  he  left  Mr. 
Watts  in  the  situation  of  supposing  he  was 
acting  under  the  composition  deed,  which, 
according  to  the  case  made  by  Mr.  Hyde 
now,  had  from  that  very  moment  ceased  to 
be  in  any  operation  whatever*  If  he  made 
that  a  point,  if  he  did  in  fact  require  that 
that  policy  of  1,500/.  should  be  carried  into 
effect,  can  it  be  supposed  that  he  made  no 
inquiry  about  it,  whether  it  had  been  done 
or  not  until  he  delivered  his  bill?  The 
thing  is  perfectly  incredible ;  it  is  quite  in- 
consistent with  what  Mr.  Watts  junior  has 
said — quite  inconsistent  with  the  stor/  the 
defendant  tells,  and  would  wish  to  be  be- 
lieved. First  of  all,  the  point  is,  that  he 
did  not  waive  the  breach  of  covenant  for 
the  time  past,  and  that  he  intended  from 
the  moment  to  insist  upon  his  right  to  be 
considered  as  a  creditor  to  the  full  amount 
of  his  demand,  without  reference  to  the  deed. 
It  appears  that  he  knew  very  well  whether 
he  did  or  did  not.  That  defence  resting  upon 
that  £Eict  entirely  fiiils  for  him ;  it  is  proved 
to  demonstration  he  did  not  insist  upon  it ; 
he  waived  it  at  least  for  the  time  past ;  of 
that  there  can  be  no  question  of  doubt;  and 
Mr.  Parker,  although  he  did  not  give  it  up 
— counsel  are  not  bound  to  give  tibings  up, 
however  plain  they  may  be — yet  he  dealt 
with  it  in  a  mode  which  left  no  doubt  what 
he  felt  to  be  the  construction  the  Court 
would  put  upon  the  transaction  up  to  the 
month  of  January  1843.  So  far,  therefore, 
the  defence  set  up  by  Mr.  Hyde  as  matter 
of  fact,  as  to  what  he  intended,  entirely  fails 
him:  it  is  proved  to  be  contrary  to  that 
which  he  insists  upon.  Still  the  other 
part  is  left,  and  he  says,  "  although  I  did 
waive  it  for  the  time  past,  that  is  to  say. 


although  I  waived  it  for  a  time  that  was 
material,  namely,  while  it  was  necessary  to 
have  the  insurance  for  1,500/.,  still  I  in- 
sisted on  the  1,500/.  being  insured,  for  at 
the  time  it  was  immaterial,  the  500/.  being 
deposited."  He  might  have  indulged  him- 
self in  that  manner  if  he  had  thought  proper, 
but  when  you  come  to  look  at  his  subse- 
quent conduct,  did  he?  He  might  have 
said  naturally  to  himself,  ^'Why,  Mr.  Watts 
requires  watching;  he  undertook  to  effect 
the  policy  for  1,500/.,  he  only  effected  a 
policy  to  the  amount  of  1,000/.  I,  for  my- 
self, or  for  the  benefit  of  the  other  creditors, 
will  call  upon  him  to  effect  a  policy  for  the 
whole  amount  of  1,500/.  ;*'  if  that  were  so, 
is  it  not  very  natural  that  he  shoidd  have 
watched  from  time  to  time  and  insisted  on 
its  being  done,  and  have  taken  those  steps 
which  naturally  would  be  to  be  taken  had 
Mr.  Watts  refused  to  do  so  ?  That  is  quite 
inconsistent  with  his  answer:  it  is  quite 
consistent  with  what  Mr.  Watts  the  younger 
said,  namely,  that  he  remained  satisfied 
with  the  policy  as  it  then  existed.  Then, 
nothing  remained  to  be  done  except  the 
payment  of  the  instalments  of  the  1,500/. 
as  they  arose.  If,  on  the  other  band,  we 
are  to  believe  the  defence  now  set  up  by  Mr. 
Hyde,  he  would  from  day  to  day  be  asking 
to  have  the  policy  effected,  and  seeing  the 
policy  was  to  the  amount  of  1,500/.,  or  to 
see  that  it  was  made  up  to  1,500/. ;  but  it 
appears  according  to  his  statement  that  he 
never  inquired  into  it  at  aU  until  March — 
that  is  part  of  his  defence,  that  up  to  March 
he  never  knew  anything  about  any  policy ; 
that  the  first  time  he  heard  of  the  policy 
being  only  for  1,000/.  was  when  it  was 
deposited  by  the  trustees  in  the  month  of 
March.  Is  that  consistent  with  his  know- 
ing in  January  that  it  was  for  less  than  it 
ought  to  be,  and  his  then  insisting  that  it 
should  be  made  up  to  the  full  amount  ?  They 
cannot  stand  together ;  the  defences  he  sets 
up  are  distinctly  inconsistent  with  the  facts 
as  proved  to  have  taken  place  in  the  month 
of  January,  and  are  so  entirely  in  accordance 
with  the  facts  charged  in  the  bill,  so  imper- 
fectly denied  by  the  answer,  and  so  conclu- 
sively proved  by  the  witnesses,  that  I  have 
no  hesitation  in  coming  to  the  conclusion 
in  point  of  fact,  that  that  witness  speaks 
the  truth,  and  that  in  the  month  of  January 
Mr.  Hyde,  as  naturally  he  would,  because 
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it  is  what  an  indulgent  creditor  certainly 
would  have  done,  seeing  the  money  was 
secured,  and  having  no  doubt  or  suspicion, 
that  he  would  have  said  next,  *'  500/. 
is  paid,  although  you  have  committed  a 
breach  of  your  covenant,  yet  the  money 
being  secured,  I  will  not  insist  upon  an 
insurance  beyond  the  1,000/.  which  remain^ 
to  be  paid."  Least  of  all  could  he  have 
required  the  latter  to  make  good  the  other 
payments  from  month  to  month,  making 
the  other  payment  towards  the  1,500/.,  with 
a  knowledge  upon  the  part  of  Mr.  Hyde 
that  all  those  payments  were  good  for  no- 
thing, inasmuch  as  the  deed  had  failed  of 
its  operation  from  the  non-insurance  to  the 
amount  of  1,500/.  That  is  a  question  of 
fact  as  to  what  passed  on  the  5  th  of  January, 
but  as  matter  of  fact  I  have  no  doubt 
which  way  the  truth  lies,'  and  who  has 
proved  the  case,  and  is  entitled  to  the  inter- 
position of  the  Court.  Of  CQurse,  it  heing 
an  equity  raised  upon  evidence  which  I 
entirely  discredit,  a  case  which  I  believe 
has  no  foundation  in  fact,  the  decree  will 
be,  I  presume,  according  to  the  prayer  of 
the  bUl,  which  was  only  for  protection 
against  the  legal  right,  and  dismiss  the 
appeal,  with  costs. 


V.C.    ) 
June  3.  J 


Ex  parte  the  rector  of  brbdi- 
COT,   in  re   the    Birmingham 

AND  OLOUCE8TER  RAILWAY  COM« 
PANY. 


Railwatf  Company — Investment  of  small 
Sums  of  Money — Extra,  Costs, 

Upon  the  purchase  of  a  piece  of  land  by  a 
railway  company  belonging  to  the  rectory  of 
BrecUcotfor  200/.,  a  new  purchase  was  found 
for  179/.  lOs.  The  petition  asked  that  the 
surplus,  20/.  lOf.,  might  be  paid  to  the  rector 
in  liquidation  of  extra  costs  beyond  those 
allowed  by .  the  act :  but  this  part  of  the 
prayer  was  refused, 

A  petition  was  presented  on  behalf  of  the 
rector  of  Bredicot,  stating  that  a  piece  of 
land,  forming  part  of  the  glebe  belonging  to 
the  rector  of  Bredicot,  had  been  taken  by  the 
Birmingham  and  Gloucester  Railway  Corn- 
purposes  of  their  act,  and  the 
'^  amounting  to  200/.  had 
sual  manner.    Other  land 


had  been  found  in  the  neighbourhood  for 
re-investment  of  the  money,  which  would 
cost,  with  the  expenses,  179/.  10».  The 
petition  prayed  that  the  aforesaid  sum  might 
be  invested  in  the  new  purchase,  and  that  the 
remaining  sum  of  20/.  I  Of.  might  be  paid 
to  the  rector  in  liquidation  of  extra  costs, 
alleged  by  affidavit  to  have  been  incuired 
beyond  those  allowed  by  the  act  of  parlia- 
ment. 

Mr,  Greene  in  support  of  the  petition, 
stated  that  a  similar  order  had  been  made  in 
a  previous  case. 

The  Vice  Chancellor  asked  what  was 
the  amount  of  surplus  money  which  had 
been  ordered  to  be  paid  over  in  the  case 
alluded  to;  and  being  told  that  it  was 
only  8/.,  His  Honour  said  there  was  a 
great  difference  in  the  two  amounts,  and  if 
he  were  to  grant  this  application  another 
might  be  made  next  week  for  100/.,  and 
perhaps  afterwards  for  a  larger  sum.  AH  he 
could  do  was  to  direct  the  dividends  to  be 
paid  to  the  rector  for  the  time  being. 

Mr,  Greene  suggested  that  this  would 
have  the  effect  of  preventing  the  small  sum 
left  after  the'  purchase  from  ever  being 
taken  out  of  court* 

The  Vice  Chancellor  said  there  was  no 
doubt  a  great  number  of  cases  situated  like 
the  present ;  and  he  thought  it  might  be  very 
desirable  that  a  short  act  of  parliament 
should  be  passed  for  the  purpose  of  enabling 
the  Court  to  exercise  some  authority  for 
avoiding  the  inconvenience  which  manifestly 
occurred  from  leaving  these  small  sums  of 
money  unapplied ;  but  as  the  matter  at  pre- 
sent stood,  the  application  must  be  refused. 


L.C. 

June  16 


.} 


MOSS  V,  BUCKLEY. 


Traversing  Note,  Service  of-^SGth  Order 
of  May  1845. 

Where  an  appearance  has  beem  entered 
by  the  plaintiff  for  defendants  who  are 
within  the  jurisdiction,  but  have  not  put 
in  any  answer,  and  the  plaintiff  has  filed  a 
traversing  note,  the  Court  has  jurisdiction 
to  order  a  copy  of  the  traversing  note  to  be 
served  upon  the  defendants  personally,  aU 
though  the  case  is  not  provided  for  by  the 
General  Orders, 
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Two  of  the  defendants,  named  Buckley, 
resided  within  the  jurisdiction,  but  did  not 
appear  to  the  bill.  An  appearance  had  been 
entered  for  them  by  the  plaintiff's  solicitor ; 
but  they  did  not  put  in  any  answer.  The 
plaintiff  then  filed  a  traversing  note  against 
them,  and  applied  to  the  Vice  Chancellor 
Knight  Bruce  for  an  order  for  leave  to  serve 
them  with  a  copy  of  the  traversing  note. 
From  the  circumstances  of  the  case,  it  was 
impracticable  to  comply*  strictly  with  the 
directions  of  the  56th  Order  of  May  1845 
(I),  under  which  a  copy  of  the  traversing 
note  should  be  served  on  the  defendants 
personally,  or  on  their  solicitor.  The  Vice 
Chancellor  Knight  Bruce  refused  the  appli- 
cation, upon  the  authority  of  a  case  of 
Anderson  v.  Johnson  (2),  before  the  Lord 
Chancellor  in  December  1847,  which  is  . 
reported  in  11  Jurist^  28,  as  an  anonymous 
case,  where  a  similar  application  had  been 
made  to  the  Lord  Chancellor,  in  a  case, 
however,  where  the  defendants  were  out  of 
the  jurisdiction,  and  his  Lordship  had 
refused  the  application. 

Mr,  Smyihe  appeared  in  support  of  the 
application,  and  argued  that  this  was  the 
only  means  by  which  the  plaintiff  could  get 
the  benefit  of  the  13th  article  of  the  16th 
Order  of  May  1845(3);  that  the  order 
which  was  asked  for  would  not  be  in  any  way 
opposed  to  Anderson  v.  Johnson,  because 
this  case  was  materially  different  from  An* 
derson  v.  Johnson,  inasmuch  as  these  defen- 
dants were  within  the  jurisdiction  ;  and  that 
the  Court  had  full  power,  under  its  general 
authority,  to  make  such  an  order  as  it 
might  think  necessary  to  meet  the  justice 
of  this  case,  which  was  clearly  a  casus 
omissus,  so  far  as  the  Orders  of  1845  or  the 
4  &  5  Will.  4.  c.  82.  were  concerned. 

(1)  Ord.  Can.  305;  14  Law  J.  Rep.  (k.s.) 
Ch»no.  290. 

(2)  In  Anderson  v.  Johnson  two  of  the  defen- 
dants resided  in  America.  An  appearance  bad  been 
entered  for  them  by  the  plaintiff.  They  did  not 
put  in  any  answer ;  and  a  trarersing  note  was  after- 
warda  filed,  which  the  plaintiff  was  desirous  of 
serring  upon  them  in  America,  and  applied  for 
an  or&r  authorising  him  to  do  so.  But  the  Vice 
Cbaneellor  Knight  Bruce  wsa  of  opinion  that  he 
had  DO  authority  to  make  auch  an  order :  and  the 
Lord  Chancellor,  before  whom  the  application  was 
subsequentlv  renewed,  concurred  with  His  Honour 
in  that  opinion. 

(3)  Ord.  Can.  230 ;  14  Law  J.  Rep.  (v.s.) 
Chanc  284. 


The  Lord  Chancellor  expressed  his 
approval  of  the  remarks  which  were  attri- 
huted  to  him  in  the  anonymous  case  which 
had  been  cited,  and  said  that  the  present 
case  was  certainly  not  provided  for  by  the 
Orders.  But  the  Court  had  jurisdiction, 
independently  of  the  Orders,  to  direct  that  a 
copy  of  the  traversing  note  shoidd  be  served 
on  Uie  defendants  personally ;  and  he  would, 
therefore,  in  this  case,  make  the  order  which 
was  asked  for. 


L.C. 
July  15,21 


.} 


In  re  smith. 


Trust—  Statute  1  Will,,  4.  c.  60.— 
Lunatic  Trustee — Two  Persons  appointed 
Trustees  in  the  place  of  a  Lunatic  Trustee 
"--Transfer  to  cestui  que  trust. 

One  of  three  trustees  under  a  will  had  dis' 
claimed  and  another  had  become  lunatic : — 
Held,  upon  the  petition  of  the  sole  acting 
trustee  and  the  cestui  que  trusts  in  the 
matter  of  the  lunacy,  that  the  Court  had  no 
jurisdiction  to  appoint  a  new  trustee  in  the 
place  of  the  disclaiming  trustee;  but  the 
Court  appointed  two  persons  trustees  in  the 
place  of  the  lunatic. 

Where  stock  is  standing  in  the  names  of 
trustees,  one  of  whom  becomes  a  lunatic,  and 
new  trustees  are  appointed  in  his  place,  the 
Court  will  not  order  a  transfer  of  the  stock 
to  he  made  to  the  cestui  que  trust,  but  it 
must  be  transferred  to  the  old  and  new 
trustees. 

By  the  will  of  Samuel  Owen,  dated  in 
June  1830,  some  freehold  hereditaments 
were  devised  to  William  Aldous,  Thomas 
Smith,  and  John  Smith,  in  fee,  upon  cer- 
tain trusts.  With  regard  to  one  house 
which  formed  part  of  the  trust  property,  the 
trustees  were  to  apply  one  moiety  of  the 
rent  of  it  in  the  maintenance  and  education 
of  Sarah  Jane  Geary  during  her  minority, 
and  the  other  moiety  of  the  rent  was  to  be 
accumulated  till  Sarah  Jane  Geary  attained 
twenty-one,  when  the  accumulations  were 
to  be  transferred  to  her,  and  she  was  thence* 
fortli  to  receive  the  whole  of  the  rent  for 
her  life. 

William  Aldous  executed  a  deed  by  which 
he  disclaimed  all  the  trust  estates,  and  John    - 
Smith  had  become  a  lunatic,  and  had  been 
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found  80  by  inquisition.  The  will  contain- 
ed no  power  to  appoint  a  new  trustee  in  the 
event  of  any  of  the  original  trustees  becom- 
ing incapable  to  act. 

Sarah  Jane  Geary  had  lately  attained 
twenty-one,  and  the  accumulations  to  which 
she  was  now  entitled  amounted  to  the  sum 
of  262^.  169.  4(2.  31.  per  cent,  consols, 
which  was  standing  in  the  name  of  Thomas 
Smith,  John  Smith,  and  S.  J.  Oejary. 

Thomas  Smith,  the  sole  acting  trustee, 
and  the  parties  who  were  entitled  to  the 
income  of  the  trust  property,  presented  a 
petition  under  the  Trustee  Act,  1  Will.  4. 
c.  60.  and  in  the  matter  of  the  lunatic,  pray- 
ing for  a  reference  to  the  Master  to  appoint 
two  proper  persons  to  be  trustees  of  the 
will,  in  the  place  of  the  lunatic  and  W. 
Aldous,  and  that  the  committee  of  the 
estate  of  the  lunatic  might  join  in  conveying 
the  trust  estates  to  the  new  trustees  and 
Thomas  Smith,  and  in  transferring  the 
262/.  16s,  4d.  SI,  per  cents,  into  the  names 
of  the  new  trustees  and  Thomas  Smith,  and 
S.  J.  Geary. 

The  Master  to  whom  the  matter  was 
referred  approved  of  two  persons  to  be 
appointed  trustees  in  the  place  of  the  lunatic 
and  W.  Aldous. 

A  petition  was  now  presented  to  confirm 
the  report,  and  for  a  conveyance  and  transfer 
of  the  trust  property. 

Mr,  Welford  appeared  in  support  of  the 
petition. 

The  Lord  Chancellor  expressed  a 
doubt  whether  he  could  appoint  two  trustees 
in  the  place  of  the  lunatic,  or  whether  he 
had  any  jurisdiction  in  that  petition  in 
lunacy  to  appoint  a  new  trustee  in  the  place 
of  Aldous,  who  had  disclaimed;  and  he 
directed  the  petition  to  stand  over. 

July  21.— Mr.  Welford  referred  his 
Lordship  to  the  interpretation  clause  (1) 
of  the  1  Will.  4.  c.  60,  which  directs  that 
whenever  the  act,  in  referring  to  any  trustee 
or  other  person,  uses  the  word  importing 
the  singular  number,  it  shall  be  understood 
to  include  several  persons  as  well  as  one 
person  ;  and  he  also  cited  the  case  of  In  re 
Welch  (2),  in  which  four  persons  had  been 

(1)  Section  2. 

(2)  3  Mjl.  &  Cr.  292;  re.  7  Law  J.  Rep.  (n.s.) 
Cbanc.  169. 


appointed  trustees  in  the  place  of  one  lunatic 
trustee.  He  also  asked  for  leave  to  amend 
the  petition  by  praying  that  the  8^.  per 
cents,  might  be  transferred  at  once  to  S.  J. 
Geary  instead  of  to  the  new  trustees,  in 
order  to  avoid  the  expense  of  a  second 

transfer. 

> 

The  Lord  Chancellor  said  that,  upon 
the  authority  of  In  re  Weleh^  he  would 
make  the  order  for  appointing  two  new 
trustees  in  the  place  of  the  lunatic ;  but  that 
he  could  not  order  a*  transfer  of  the  funds 
to  S.  J.  Geary,  as  by  so  doing  he  should  be 
executing  the  trusts  of  the  vnll,  which,  under 
the  act,  and  in  this  petition  in  lunacy,  he 
had  no  authority  to  do. 


i. } 


BERKELEY  V,  SWINBURNE. 


v.c. 

July 

Legacy — Survtvorahip-^Period  of  Vest- 
ing, 

A  testator  gape  the  residue  of  his  property 
in  trust  for  his  mother  for  life,  with  remain- 
der to  all  the  younger  children  of  his  two 
sisters f  to  be  a  vested  interest  on  their  attain- 
ing  twenty-one.  There  was  also  a  clause 
of  survivorship  upon  any  of  the  children 
dying  under  twenty-one : — Held,  that  those 
children  were  alone  entitled  who  were  horn 
previously  to  the  death  of  the  tenant  for  life. 

The  testator  Paul  Francis  Benfield,  by 
his  will,  gave  his  residuary  property  to  his 
mother  for  life,  and  after  her  decease  for  all 
the  children,  except  eldest  sons,  of  his  two 
sisters,  Henrietta  Berkeley  and  Caroline 
Berkeley,  to  be  vested  interests  on  attain- 
ing twenty-one  (or  twenty-one  or  marriage 
if  daughters),  with  survivorship.  If  there 
should  be  no  such  child  who  would  take,  then 
for  an  only  son  or  only  daughter  of  each  sister. 
If  no  child  of  either  sister  should  attain 
a  vested  interest,  then  for  the  next-of-kin. 
And  the  testator  directed  that  in  case,  at 
the  death  of  his  mother,  any  chOd  who 
might  be  entitied  to  a  vested  presunnptive 
share  should  not  have  attained  the  age  of 
twenty-one,  then  the  interest  of  the  child*8 
share  should  be  paid  to  such  child's  mother 
or  guardian  for  maintenance.  The  testator 
died  in  May  1828,  and  the  mother  of  the 
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testator  died  about  three  months  afterwards. 
The  testator's  sister  Henrietta  had  eleven 
children,  some  of  whom  were  born  during 
the  life  of  the  testator's  mother  and  some 
after  her  death.  The  other  sister,  Caroline, 
had  two  children,  both  bom  during  the  life 
of  the  testator's  mother. 

By  the  decree,  on  the  original  hearing 
before  the  Vice  Chancellor  (reported  6  Sim. 
617,)  it  was  declared  that  according  to  the 
true  construction  of  the  will  of  the  testator, 
Henrietta  Berkeley  and  Caroline  Berkeley, 
the  sisters  of  the  testator,  were  entitled  to 
receive  the  interest  arising  from  the  shares 
of  their  younger  children,  of  and  in  the 
residuary  estate,  during  their  minority, 
respectively,  but  without  prejudice  to  the 
question  as  to  what  children  might  be  ulti- 
mately entitled  to  share  in  the  residuary 
estate. 

The  case  afterwards  came  on  before  the 
Lords  Commissioners,  (reported  5  Law  J* 
Rep,  (n.s.)  Chanc.  32),  upon  the  petition 
of  Henrietta  Berkeley  and  her  husband, 
praying  that  the  interest  might  be  paid  to 
them  in  such  proportions  as  the  Court 
should  consider  them  entitled  to :  and  for 
the  purpose  of  determining  these  propor- 
tions it  became  necessary,  as  the  gift  was 
not  separate  to  the  two  families,  to  decide  as 
between  the  mothers  which  of  the  children 
were  entitled  to  take  under  the  will.  By 
the  judgment  of  the  Lords  Commissioners  it 
was  declared  that  those  children  were  alone 
entitled  who  were  bom  previous  to  the 
death  of  the  tenant  for  life,  but  the  question 
was  still  left  open  as  to  what  children  might 
erentually  be  entitled  to  the  fund. 

The  case  now  came  on  upon  further 
directions,  and  it  appeared  that  the  present 
state  of  the  two  families  was  as  follows : — 
The  testator's  sister  Henrietta  Berkeley  had 
had  eleven  children,  of  whom  the  four  first 
were  bom  at  the  death  of  the  testator.  The 
first  was  an  eldest  son,  who  was  excluded 
by  the  will ;  the  second  died  an  infant ;  the 
third  was  the  present  plaintiff,  now  of  age  ; 
the  fourth  died  an  infant ;  the  fifth  was  bom 
during  the  life  of  the  tenant  for  life,  and 
within  three  months  after  the  death  of  the 
testator;  the  sixth,  seventh,  eighth,  and 
ninth  mrere  bom  after  the  death  of  the 
testator  and  the  tenant  for  life,  and  were 
now  alive;  the  tenth  was  bom  after  the 
death  of  Uie  testator  and  tenant  for  life, 
Nbw  Series,  XVII.— Chanc. 


and  was  now  dead  ;  the  eleventh,  also,  was 
born  after  the  death  of  the  testator  and 
the  tenant  for  life.  Caroline  Berkeley,  the 
other  sister  of  the  testator,  had  two  children, 
the  defendant,  an  eldest  son,  also  excluded 
under  the  will,  and  the  second,  Edward,  the 
plaintiff,  both  born  before  the  testator's 
death. 

It  was  now  contended,  on  behalf  of  the 
children  bom  after  the  death  of  the  tenant 
for  life  (the  mother  of  the  testator)  that 
those  children  who  came  into  esse  before  all 
of  them  attained  the  age  of  twenty -one  were 
entitled  to  share  in  the  property.  The  fol- 
lowing cases  were  cited : — 

Titcomh  v.  Butler,  3  Sim.  417. 

Defflis  V.  Goldsckmidi,  1  Mer.  417. 

Davidson  v.  Dallas,  14  Ves.  576. 

Kevern  v.  fVilliams,  5  Sim.  176. 

Congreve  v.  Congreve,  1  Bro.  C.C.  530. 

Gardner  v.  James,  6  Beav.  170. 

Mr,  Beihell  and  Mr,  Piggoti  appeared 
for  the  children  bom  during  the  life  of  the 
tenant  for  life. 

Mr,  Roll  and  Mr,  Hall,  for  Henrietta 
Sophia. 

Mr,  Lowndes  and  Mr,  Giffard,  for  Caro- 
line Martha. 

Mr,  J,  Parker  and  Mr,  Folleti,  for  the 
after-bom  children. 

Mr,  Osborne,  Mr,  Grenside,  Mr,  MeS' 
siter,  and  Mr,  Pole,  for  other  parties. 

The  Vice  Chancellor  said,  he  consider- 
ed the  judgment  of  the  Lords  Commissioners 
had  decided  this  question,  and  he  did  not 
see  how  he  could  go  away  from  that  decision. 
He  should,  therefore,  declare  that  the  chil- 
dren living  at  the  death  of  the  tenant  for 
life  had  become  entitled  to  the  fund  as 
tenants  in  common,  and  that  such  children 
took  per  capita,  the  children  dying  under 
twenty-one  having  defeasible  interests. 


V 

June 


.C.      \ 

e  10.  J 


In  re  camac. 


Legacy —  Trust  for  Maintenance, 

A  testator  bequeathed  a  sum  of  money  to 
his  trustees,  who  were  to  pay  the  dividends 
to  his  brother,  until  his  niece  should  attain 
the  age  of  twenty-one,  or  should  previously 
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marry  with  the  consent  of  her  father^  such 
interest  to  be  applied  by  his  brother  in  the 
maintenance  and  education  of  the  niece,  and 
when  she  should  attain  twenty-one,  or  marry 
with  such  consent,  upon  trust,  to  transfer  the 
capital  to  her.  The  niece  married  under 
age,  without  consent:  —  Held,  that  the 
dividends  between  the  time  of  her  marriage 
and  her  attaining  twenty^one  were  to  be 
paid  to  the  niece. 

This  was  a  petition  presented  under 
the  following  circumstances.  The  petition 
stated  that  William  Camac,  by  a  codicil  to 
his  will,  bearing  date  the  17th  of  July  1835, 
gave  and  bequeathed  unto  trustees  the  sum 
of  8,000/.,  upon  trust,  to  lay  out  and  invest 
the  same  in  government  securities,  and  pay 
the  dividends  and  interest  thereof  unto,  or 
otherwise  permit  and  suffer  his  brother  John 
Camac  to  receive  the  same,  until  his  nephew 
John  Camac,  only  son  of  his  said  brother, 
and  his  only  daughter,  should,  as  to  the 
said  son,  attain  the  age  of  twenty-one  years, 
and  as  to  the  said  daughter  attain  that  age 
or  be  married  with  the  consent  of  his  said 
brother  J.  Camac ;  such  interest  and  divi- 
dends  to  be  received  by  bis  said  brother, 
and  be  applied  by  him  in  the  maintenance 
and  education  of  the  said  children ;  and 
when  and  as  soon  as  his  said  nephew  should 
attain  such  age  of  twenty-one  yeaiB,  or  his 
said  niece  should  attain  such  age  or  be 
married  with  such  consent  as  aforesaid,  upon 
trust,  to  pay  and  transfer  one  moiety  of 
such  sum  of  8,000/.  unto  each  of  them  his 
said  nephew  and  niece,  to  and  for  his  and 
her  own  proper  use  and  benefit.  And  in 
case  his  said  nephew  should  die  under  the 
age  of  twenty-one  years,  or  his  said  niece 
should  die  under  such  age  unmarried,  then 
he  gave  and  bequeathed  the  moiety  of  him 
or  her  so  dying  unto  the  survivor  of  them, 
to  be  a  vested  interest  in  such  survivor,  at 
the  same  time  as  his  or  her  original  share ; 
and  in  case  both  his  said  nephew  and  niece 
should  die  under  twenty-one  and  unmarried 
as  aforesaid,  then  the  trustees  were  to  pay 
the  said  dividends  to  his  brother  for  life. 

The  petition  then  stated  that  John  Camac, 
the  nephew  of  the  testator,  died  under 
twenty-one,  leaving  his  father  and  sister 
him  surviving;  that  the  niece  of  the  tes- 
tator married  under  twenty-one,  without 
the  consent  of  her  father;  that  the  father 


died  in  May  1843,  and  his  daughter  attained 
her  age  of  twenty-one  in  August  1843 ; 
that  between  the  time  of  her  marriage  and 
the  death  of  her  father,  three  several  divi* 
dends  on  the  said  sum  of  8,000Z.  became 
payable,  and  were  received  by  the  trustees 
of  the  will  of  W.  Camac,  amounting  together 
to  the  sum  of  356/. ;  that  the  said  sum  of 
8,000/.  was  transferred  by  the  trustees  of 
the  will  into  the  names  of  the  trustees  of 
the  marriage  settlement  of  the  niece  of  the 
testator,  and  the  dividends  were  paid  to  her 
under  the  trusts  of  her  marriage  settlement, 
from  the  period  of  her  marriage,  except  the 
said  sum  of  3561.,  the  intermediate  divi- 
dends that  accrued  between  the  time  of  her 
marriage  and  her  attaining  the  age  of  twenty - 
one  years,  and  which  last-mentioned  divi- 
dends were  withheld  by  reason  of  a  claim 
made  thereto  by  the  said  J.  Camac  during 
his  life,  and  by  his  executor  afterwards. 
That  in  consequence  of  the  conflicting 
claims  as  to  the  said  intermediate  dividends, 
the  amount  thereof  was  paid  into  court 
under  the  Trustee  Act  (1)»  by  the  trustees  of 
the  will  of  W.  Camac.  This  petition  was 
presented  by  the  trustees  of  the  marriage 
settlement  of  the  niece,  and  it  prayed  that 
the  said  sum  of  356/.  might  be  ordered  to 
be  paid  to  them,  and  applied  upon  the  trusts 
of  Uie  said  settlement. 

Mr.  J.  Parker  appeared  iu  support  of 

the  petition. 

Mr,  Humphry,  contr^,  contended  that 
the  dividends  upon  the  8,000/.  were  given 
to  J.  Camac  the  father,  without  his  being 
liable  to  account,  he  maintaining  and  edu- 
cating his  daughter  in  a  proper  manner,  and 
that  in  consequence  of  the  daughter  having 
married  witliont  his  consent,  she  had  pre- 
cluded herself  from  being  entitled  to  the 
dividends  which  accrued  due  before  her 
coming  of  age ;  the  gift  was  in  fact  to  J. 
Camac,  subject  to  the  maintenance  of  bis 
two  children ;  and  upon  the  marriage  of 
his  daughter  without  his  consent,  he  became 
entitled  to  the  dividends  under  the  provi- 
sions of  the  codicil. 

Hammond  v.  Neame,  1  Swanst.  35. 

Berkeley  v.  Swinburne,  6  Sim.  613. 

Gilbert  v.  Bennett,  10  Ibid.  371. 

Hadow  ▼.  Hadow,  9  Ibid.  438. 

(1)  10&  11  Viet.  e.  96. 
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Camded  v.  Benson,  Rolls,  1835. 
Jubber  T.  Jubber,  9  Sim.  503. 

The  Vice  Chancellor  said,  he  thought 
that  in  the  event  which  happened  the  repre- 
sentatives of  the  father,  J.  Camac,  were  not 
entitled  to  the  intermediate  dividends;  he 
should  therefore  make  an  order,  according 
to  the  prayer  of  the  petition,  that  the  trus- 
tees of  the  marriage  settlement  were  entitled 
to  the  fund  in  question,  for  the  benefit  of 
the  niece  of  the  testator. 


V 

June 


.C.      \ 
e  10.  / 


MORGAN  V,  RUTSON. 


Settlement  —  Specific  Performance  — 
Power  of  Sale — Limitations  ulterior  to  a 
Life  Estate, 

By  an  indenture  of  settlement  certain 
estates  were  settled  upon  A.  B.  for  life, 
with  remainder  to  his  son  for  life,  with  re^ 
mainders  over.  A  power  was  also  given  to 
the  trustees  to  seU  the  estate  during  the  lives 
of  A.  B*  and  his  son.  By  a  subsequent 
deed  A*  B.  conveyed  his  life  estate  to  his 
son,  and  after  his  death  to  remain  and  eon" 
tinue  to  the  several  uses  and  estates,  and 
upon  the  powers,  provisoes,  declarations,  and 
agreements,  expressed  and  declared  of  and 
concerning  the  said  hereditaments  by  the 
previous  indenture  ulterior  to  the  limitations 
therein  for  the  respective  lives  of  A.  B. 
and  his  son : — Held,  that  it  was  not  intend- 
ed, under  this  clause,  to  Umit  a  new  life 
estate  to  the  son,  without  the  subsequent 
powers,  during  his  life,  but  that  the  estate 
was  still  subject  to  those  powers  which,  in 
the  first  deed,  were  to  be  found  subsequent 
and  in  addition  to  the  limitations  to  the  son 
for  life ;  and  that  the  trustees  consequently 
retained  the  immediate  power  of  sale. 

The  hill  stated,  that  by  an  indenture  of 
settlement,  dated  the  28th  of  June  1614, 
certain  estates  were  limited  to  such  uses  as 
Sir  Charles  Morgan  should  appoint,  and 
in  default  of  appointment,  to  Sir  Charles 
Morgan  for  life,  with  remainder  to  Thomas 
Swinnerton  and  Thomas  Salisbury,  as  trus- 
tees to  preserve  contingent  remainders, 
with  remainder  to  Charles  Octavius  Swin- 
nerton Morgan  for  life,  with  remainder  to 
the  same  trustees  to  preserve  contingent 


remainders,  with  remainder  to  the  first 
and  other  sons  of  C.  O.  S.  Morgan  in 
tail  male,  with  remainders  over.  And  by 
the  said  indenture  a  power  of  sale  and 
exchange  was  given  to  the  said  trustees, 
to  be  exercised  at  the  request  and  by  the 
direction  of  Sir  C.  Morgan,  during  his  life, 
and  after  his  death,  of  his  son,  the  said 
C.  O.  S.  Morgan.  A  power  of  appointing 
new  trustees  was  also  given,  to  be  exercised 
by  Sir  C.  Morgan,  during  his  life,  and  after- 
wards by  C.  O.  S.  Morgan,  when  any  trus- 
tee should  die,  or  desire  to  be  discharged, 
or  refuse  or  become  incapable  of  acting  in 
the  said  trusts.  The  bill  further  stated 
that,  by  a  subsequent  indenture  dated  the 
Ist  of  July  1819,  after  reciting  that  Sir  C. 
Morgan  was  desirous  that  Lord  Rodney  and 
Colonel  Milman  should  be  the  trustees,  in 
the  place  of  Thomas  Swinnerton  and  Tho- 
mas Salisbury,  and  that  in  order  to  effect  this 
desire,  he  had  agreed  to  exercise  bis  power 
of  appointment.  Sir  C.  Moi^an  appointed 
the  estates  to  the  uses  which  should  be  then 
subsisting  under  the  deed  of  the  28th  of 
June  1814,  as  if  the  names  of  Lord  Rodney 
and  Col.  Milman  had  been  inserted  in  that 
deed,  instead  of  the  names  of  Thomas 
Swinnerton  and  Thomas  Salisbury,  and 
the  powers  given  to  them  had  been  given  to 
Lord  Rodney  and  Colonel  Milman.  That 
by  another  indenture,  dated  the  24th  of 
February  1830,  which  recited  the  deed  of 
the  28th  of  June  1814,  but  took  no  notice 
of  that  of  the  1st  of  July  1819,  Sir  C.  Mor- 
gan, after  reciting  that  he  was  desirous  of 
relinquishing  his  life  estate  in  favour  of  his 
son,  C.  O.  S.  Morgan,  in  exercise  of  the 
general  power  under  the  deed  of  the  28th 
of  June  1814,  and  of  all  other  powers,  ap- 
pointed the  estates  to  C.  O.  S.  Morgan, 
for  life»  with  remainder  to  Lord  Rodney  and 
Colonel  Milman,  the  then  present  trustees, 
appointed  in  the  stead  of  Thomas  Swin- 
nerton and  Thomas  Salisbury,  to  preserve 
the  contingent  uses  of  the  deed  of  the  28th 
of  June  1814,  and  their  heirs  and  assigns, 
during  his  life,  to  preserve  the  contingent 
remainders;  and  after  the  decease  of  the 
said  C.  O.  S.  Morgan,  the  said  estates 
''to  remain  and  continue  to  the  several 
uses  and  estates,  and  upon  the  several 
trusts,  intents;  and  purposes,  and  with, 
under,  and  subject  to  the  several  powers, 
provisoes,  declarations,  and  agreements,  as 
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were  expressed  and  declared  of  and  con- 
cerning the  same  hereditaments,  in  and  by 
the  said  indenture  of  the  28th  of  June  1814, 
ulterior  to  the  limitations  therein  for  the 
respective  lives  of  the  said  Sir  C.  Morgan 
and  C.  O.  S.  Morgan,  and  to  and  for  and 
upon  no  other  use,  trust,  intent,  or  purpose 
'whatsoever."  By  a  subsequent  deed,  dated 
the  4th  of  June  1845,  the  Hon.  W.  P. 
Rodney  was  appointed  a  trustee  in  the 
place  of  Lord  Rodney,  who  had  died.  The 
bill  then  stated,  that  on  the  19th  of  January 
1848,  the  plaintiffs,  James  Milman  and  W. 
P.  Rodney,  as  such  trustees  as  aforesaid, 
with  the  consent  and  by  the  direction  of 
the  plaintiff,  C.  O.  S.  Morgan,  put  up  the 
estates  for  sale  by  auction,  and  the  defen- 
dant, William  Rutson,  was  declared  the 
highest  bidder  for  lot  4 ;  that  an  abstract 
of  title  was  delivered  by  the  plaintiffs,  and 
divers  objections  were  taken  thereto  on 
behalf  of  the  purchaser,  all  of  which  had 
since  been  removed,  except  an  objection 
taken  to  the  validity  of  the  power  of  sale, 
which  the  defendant  alleged  was  defeated, 
or  superseded,  or  rendered  unavailable  by 
the  execution  of  the  said  indentures  herein- 
before stated  to  have  been  subsequently 
executed ;  and  it  prayed  that  the  defendant 
might  be  ordered  by  the  decree  of  the  Court 
specifically  to  perform  his  said  contract  with 
the  plaintiffs. 

In  support  of  the  bill  it  was  contended, 
that  the  effect  of  the  deed  of  the  24th  of 
February  1830,  was  to  limit  the  settled 
estates  in  exercise  of  the  general  power  of 
appointment  vested  in  Sir  C.  Morgan,  under 
the  settlement  of  June  1814  and  the  deed 
of  18 19  to  Mr.  Charles  Morgan,  for  his  life, 
with  remainder  to  Lord  Rodney  and  Colonel 
Milman,  during  the  life  of  Mr.  Morgan,  in 
trust  for  him,  and  to  preserve  the  contingent 
remainders,  and  to  import  into  the  deed  of 
1830  the  powers  and  provisions  inserted  in 
the  settlement  of  1814,  after  the  insertion 
therein  of  the  limitations  for  the  respec- 
tive lives  of  Sir  C.  Morgan  and  his  son. 
The  object  of  the  indenture  of  February 
1830  was  distinctly  stated  in  its  recitals, 
viz.,  **  That  Sir  C.  Morgan  was  desirous  of 
relinquishing  his  life  estate,  so  that  his  son 
might  take  an  immediate  estate  of  freehold 
fur  his  life ;"  and  no  other  alteration  in  the 
uses  or  powers  of  the  settlement  appeared 
to  have  been  in  any   way  contemplated. 


That  the  words  "  ulterior  to,"  in  the  inden- 
ture of  1830,  meant,  after  or  subsequent 
to  in  point  of  order  or  position  of  the 
deed,  and  not  to  take  effect  after,  or  after 
the  expiration  of  the  estates  created  by 
the  limitations ;  that  this  latter  construction 
was  not  warranted  by  the  words  themselves, 
and  would  involve  the  necessity  of  reject- 
ing the  important  words  **  and  with,  under, 
and  subject  to  the  several  powers,  provi- 
soes, declarations,  and  agreements,"  for  not 
only  the  powers  of  sale  and  exchange,  but 
every  other  power  contained  in  the  settle- 
ment of  June  1814  (with  the  single  excep- 
tion of  the  power 'to  appoint  new  trustees), 
could  never  come  into  operation  at  all,  if 
suspended  during  the  lives  of  Sir  C.  Moigan 
and  Mr.  C.  Morgan  ;  that,  consequenUy, 
the  power  of  sale  and  exchange  could  now 
be  exercised  by  the  trustees  at  present  act- 
ing in  the  trusts. 

On  behalf  of  the  defendant  it  was  submit- 
ted that  the  power  of  sale  could  not  be  legally 
executed;  that  the  effect  of  the  deed  of 
1 830  was  entirely  to  displace  the  life  estate 
in  possession  of  Sir  C.  Moi^an  and  all  his 
powers,  and  also  the  life  estate  in  remainder 
of  Mr.  C.  Morgan  and  all  his  powers,  and 
to  limit  to  Mr.  C.  Morgan  a  new  life  estate 
in  possession,  but  without  any  powers. 
That  the  life  estate  limited  to  Mr. C.Morgan 
by  the  settlement  of  1814,  had  been  over- 
reached by  the  deed  of  February  1880,  and 
was  gone,  and  with  it  all  its  powers.  That 
under  these  circumstances,  there  was  so 
much  doubt  upon  the  construction  of  the 
deeds  that  a  purchaser  could  not  safely 
accept  the  title  to  the  estates. 

Mr,  Bethell  and  Mr,  Glasae  appeared 
for  the  plaintiffs ;  and 

Mr.  J.  Parker  and  Mr.  De  Gex,  for  the 
defendant. 

The  Vice  Chancellor. — I  have  read 
over  all  the  deeds  and  retain  the  opinion 
that  I  expressed  yesterday.  The  doubt 
in  this  case  was  occasioned  by  the  words 
"  ulterior  to,"  one  a  Latin  word,  used  as 
an  English  word,  and  the  other  simple 
native  old  English.  Prepositions,  such  as 
"  ultra,"  and  the  adjectives  derived  from 
them,  naturally  referring  to  space,  are  me- 
taphorically applied  to  time,  and  bear  the 
sense  of  addition  :  as,  for  instance,  **  quid 
ultra    tendia"    '^ripa  ulterioris  amore" 
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*'  uUeriora  mirari^  prasentia  sequi,"  "  pudor 
est  uUeriora  loquif**  "  inventis  uUeriora  amor 
petti"  "  ultima  primis  cedunt ;"  so  our 
common  English  words  '*  above,"  "  be- 
yond," "  over,"  are  used  with  reference  to 
space  and  time,  and  imply  addition.  But 
the  author  of  the  deed  of  1830,  very  pro- 
perly wishing  to  avoid  expense  and  prolixity, 
by  substituting  reference  for  transcription, 
has  added  the  word  "  to"  by  way  of  enlarg- 
ing and  fixing  the  sense  of  the  word  ''  ulte- 
rior," and  connecting  it  with  the  words 
*'  remainders  over."  And  it  seems  to  me 
that  no  reasonable  interpretation  can  be 
given  of  these  words  but  that  which  will 
describe  something  that  comes  after  and  in 
addition  to,  that  is,  the  uses,  limitations, 
and  powers  which,  in  the  deed  of  1 830,  are 
to  be  found  subsequent  and  in  addition  to 
the  limitations  to  the  son  for  life  and  to 
trustees  to  preserve ;  and,  in  my  opinion, 
the  point  is  so  clear,  that  unless  the  parties 
have  made  some  other  arrangement,  the 
defendant  must  pay  the  costs  of  settling  the 
question  which  he  has  raised. 


Ex  parte  nadin. 


V.C. 
March  3. 

L.C. 
May  29. 

Compensation — Lands  Clauses  Consolida- 
tion Act — Yearly  Tenant, 

The  owner  of  freehold  estate  which  was 
in  the  occupation  of  a  yearly  tenant,  con- 
iracted  to  sell  it  to  a  corporate  body  for  a 
sum  of  money ,  which  was  paid  into  court. 
The  tenant  received  due  notice  from  the 
owner  to  quit  at  the  end  of  six  months,  but 
he  remained  in  possession,  without  the  con- 
sent either  of  the  vendor  or  of  the  pur- 
chaser : — Held,  that  he  was  not  entitled  to 
any  portion  of  the  purchc^se-money  as  com- 
pensation for  his  interest  in  the  estate. 

This  was  a  petition  entitled  in  the  Lands 
Clauses  Consolidation  Act,  1845(1),  and  the 
Manchester  Market  Act,  1846  (2).  Under 
the  authority  of  the  latter  act  the  corporation 
of  Manchester  had  taken  a  house  and  some 
land  in  Manchester,  which  had  been  in  the 
occupation  of  George  Drabble,  as  yearly 

(1)  8  Vict.  e.  18. 

(2)  9  &  10  Vict.  c.  ccxix. 


tenant,  and  which  were  the  property  of  Joseph 
Nadin,  as  the  owner  of  the  fee  simple,  sub- 
ject to  a  mortgage  in  fee,  to  Edmund  Taylor, 
for  800/. 

In  September  1846  Nadin  gave  to  Drabble 
a  notice  to  give  up  possession  of  the  pre- 
mises on  the  expiration  of  six  months, 
namely,  at  Lady-day  1847. 

On  the  28rd  of  March  1847  an  agree- 
ment was  entered  into  by  Nadin  with  the 
corporation  of  Manchester,  for  the  purchase 
of  the  premises,  free  from  incumbrances,  for 
the  sum  of  8,900/.  Drabble  did  not  give 
up  possession  of  the  house  at  the  expiration 
of  the  notice,  and  the  corporation  had  paid 
the  8,900/.  into  the  Bank  of  England, 
according  to  the  provisions  of  the  Lands 
Clauses  Consolidation  Act. 

Taylor  had  received  from  Nadin  the 
amount  of  his  mortgage  debt ;  and  this  pe- 
tition was  presented  by  Nadin  and  Taylor, 
praying  that  the  3,900/.  might  be  paid  to 
Nadin  upon  the  execution  to  the  corpora- 
tion of  a  proper  conveyance. 

Drabble  contended  that  as  his  tenancy 
was  interrupted  in  consequence  of  the  pre- 
mises being  required  by  the  corporation, 
he  was  entitled  to  receive  a  part  of  the 
compensation  money  for  which  Nadin  had 
agreed  that  the  premises  should  be  con- 
veyed to  the  company. 

The  petition  was  first  heard  before  the 
Vice  Chancellor  of  England  in  March,  when 
his  Honour  ordered  that  a  sum  of  386/.  6«.  2d, 
should  be  paid  to  Drabble,  on  account  of  his 
claim  to  compensation  and  for  his  fixtures, 
&c.,  together  with  his  costs  consequent  upon 
this  application,  and  that  the  costs  of  the  cor- 
poration should  also  be  paid,  and  that  the 
residue  of  the  3,900/.  should  be  paid  to 
Nadin  upon  the  execution  of  a  proper  con- 
veyance. 

Nadin  died  a  few  days  afterwards,  and  a 
petition  of  appeal  to  the  Lord  Chancellor 
was  now  presented  by  his  executors. 

Mr,  Bacon  and  Mr.  H,  Humphreys,  for 
the  appellants,  insisted  that  the  act  of 
Drabble  in  holding  over  after  Lady-day 
1 847  was  wrongful,  and  yet  it  formed  the 
only  ground  of  his  claim  for  compensation. 

Mr,  Stuart  and  Mr,  Milne,  in  support 
of  the  Vice  Chancellor's  order,  contended 
that  the  3,900/.  was  paid  to  meet  all  fair 
demands  for  compensation  ;  that  Drabble's 
occupancy  was  determined  merely  on  ac- 
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countof  the  improvements  which  the  corpo- 
jation  were  making,  and  he  was  entitled  to 
a  remuneration  for  his  loss  and  trouble. 

Mr,  James  Parker  and  Mr.  Little,  for  the 
corporation. 

The  Lord  Chancellor  said  that  Drabble 
had  not  shewn  any  right  to  remain  in  the 
occupation  of  the  property  after  the  expira- 
tion of  his  tenancy,  which  was  determined 
by  the  notice,  and  therefore  he  had  not 
shewn  any  ground  for  claiming  compen- 
sation. The  whole  amount  which  had  been 
paid  into  court  belonged  to  Nadin,  and  the 
order  of  the  Vice  Chancellor  must  be  varied, 
and  it  ought  to  be  ordered  that  upon  the 
execution  of  a  proper  conveyance  to  the 
corporation,  the  whole  amount  of  the  3,900/. 
should  be  paid  to  Nadin *s  executors,  and 
that  the  costs  of  Nadin  of  the  application 
to  the  Vice  Chancellor,  so  far  as  it  was 
increased  by  Drabble*8  claim,  were  to  be 
paid  by  Drabble,  and  the  costs  incurred  by 
Nadin  and  his  executors  in  deducing  the 
title  and  in  conveying  the  premises,  were  to 
be  paid  to  them  by  the  corporation. 


Ex  parte  the  earl  of  hard- 
wicKE  in  re  the  eastern 

COUNTIES     RAILWAY      COM- 
PANY. 

Railway  Company — Liability  for  Costs — 
Payment  of  Incumbrances. 

Upon  the  purchase  of  land  by  a  railway 
company,  it  was  held,  that  the  company  were 
not  liable  under  their  act  fbr  the  costs  fii- 
curred  by  the  application  of  the  purchase^ 
money  in  paying  off  an  incumbrance  upon 
the  land. 

By  the  act  of  parliament  authorizing  the 
making  of  the  Eastern  Counties  Railway, 
it  was  provided  in  certain  cases  that  money 
for  the  purchase  of  land  for  making  the  rail- 
way should  be  deposited  in  court,  and  that 
such  monies  should  remain  so  deposited 
until  the  same  should  be  applied  to  some  or 
one  of  the  following  piu^oses  (that  is  to  say), 
in  the  purchase  or  redemption  of  the  land- 
tax,  or  the  discharge  of  any  debt  or  incum- 
brance affecting  the  land  in  respect  of  which 
such  money  should  have  been  paid,  or  affect- 


ing other  lands  settled  therewith  to  the  same 
or  the  like  uses,  trusts,  and  purposes,  or  in  the 
purchase  of  other  lands  to  be  conveyed  and 
limited  upon  the  same  trusts  and  in  the  same 
manner  as  the  lands  in  respect  of  which  such 
monies  should  have  been  paid,  stood  settled. 
And  with  respect  to  costs  in  cases  of  monies 
deposited,  it  was  enacted,  that  the  Court 
of  Chancery  might  in  all  such  cases,  except 
where  the  monies  should  have  been  so  de- 
posited by  reason  of  the  wilful  neglect  or 
refusal  of  any  party  entitled  thereto  to 
receive  the  same,  or  to  convey  and  release 
the  lands  in  respect  whereof  the  same  should 
be  payable,  or  the  failure  or  neglect  of  any 
party  to  make  a  good  title  to  the  land 
required,  order  the  costs  of  the  following 
matters,  including  therein  all  reasonable 
charges  and  expenses  incident  thereto,  to 
be  paid  by  the  company,  (that  is  to  say)  the 
costs  of  the  purchase  or  of  the  taking  or 
using  of  the  lands,  or  which  should  have  been 
incurred  in  consequence  thereof,  other  than 
such  costs  as  are  therein  otherwise  provided 
for,  and  the  costs  of  the  investment  of  such 
monies  in  government  or  real  securities,  and 
of  the  investment  thereof,  or  of  the  govern- 
ment or  real  securities  purchased  therewith 
in  the  purchase  of  other  lands,  and  also  the 
costs  of  obtaining  the  proper  orders  for  any 
of  the  purposes  aforesaid,  and  of  the  orders 
for  the  payment  of  the  dividends  and  interest 
of  the  government  or  real  securities  whereon 
the  same  should  be  invested,  and  of  all  other 
proceedings  relating  thereto,  except  such  as 
were  occasioned  by  litigation  between  ad- 
verse claimants.  Provided  always,  that  the 
said  company  should  not  be  required  to  pay 
the  costs  orexpenses  attending  more  than  one 
application  to  the  Court  for  the  re-invest- 
ment of  such  monies  as  aforesaid. 

The  petition  stated  that  the  railway  com- 
pany having  purchased  from  the  petitioner 
certain  land  of  which  he  was  tenant  for  life 
for  the  sum  of  739/.,  the  said  sum  was  de- 
posited in  court  by  the  company  under  the 
provisions  of  their  act.  That  the  said  sum 
of  739/.  was  applicable  pursuant  to  the  said 
act  in  discharge  of  any  debt  affecting  the 
land,  in  respect  of  which  the  said  sum  of 
money  was  paid  or  affecting  other  lands 
settled  therewith  to  the  same  uses,  trusts,  or 
purposes.  That  the  lands  so  taken  and 
purchased  as  aforesaid  were  part  of  certain 
large  estates  which  were  vested  in  the  peti- 


TRINITY  TERM,  1848. 


423 


tioner  as  tenant  for  life  under  the  will  of  his 
great  grandfather,  and  that  all  such  estates 
were  charged  with  two  sums  of  15,000/.  and 
5,000/.,  and  the  petitioner  was  desirous  of 
haying  the  sum  of  739/.  applied  in  reduction 
of  those  charges. 

The  petition  then  set  forth  in  full  the  title 
respecting  the  said  mortgage,  and  it  prayed 
that  the  said  sum  of  739/.  might  be  paid  out 
of  court  to  the  mortgagees  in  reduction  of 
the  said  mortgage  debt,  and  that  the  railway 
company  might  be  ordered  to  pay  all  the 
costs,  charges,  and  expenses  of  and  inci- 
dental to  this  application,  and  of  and  con- 
sequent upon  the  sale  and  application  of  the 
proceeds  of  the  said  sum  of  739/.  in  or 
towards  the  discharge  of  the  said  charges  or 
incumbrances  affecting  the  said  estates,  and 
of  such  deed  or  instrument  as  might  be  con- 
sidered requisite  or  proper  for  discharging 
the  said  settled  estates  from  so  much  of  the 
said  charges  or  incumbrances  affecting  the 
same,  or  that  such  other  order  might  be  made 
in  the  premises  as  might  be  proper. 

Afir.  Bagshawe,  in  support  of  the  petition, 
contended  that,  under  the  clauses  of  the 
Eastern  Counties  Railway  Act,  the  Court 
had  power  to  direct  the  costs  of  paying  off 
the  mortgage  to  be  paid  by  the  company. 
The  first  clause  mentioned  in  the  petition 
provided  for  the  application  of  purchase- 
money  in  the  discharge  of  any  debt  or  in- 
cumbrance affecting  the  land  in  respect  of 
which  such  money  should  have  been  paid, 
and  the  second  clause,  relating  to  the  costs, 
provided  for  the  costs  of  obtaining  the  proper 
orders  for  any  of  the  purposes  aforesaid; 
this  would  necessarily  include  the  costs  of 
paying  off  incumbrances.  In  the  Lands 
Clauses  Consolidation  Act(l)  there  were 
clauses  to  the  same  effect,  and  it  had  always 
been  held  that  the  company  were  liable  to 
such  costs. 

Mr.  Heathjieldt  for  the  railway  company, 
contended  that  they  were  only  liable  to  the 
costs  for  investment  of  purchase-money  in 
land,  but  not  for  paying  off  mortgages.  It 
was  quite  probable  that  this  had  been  ex- 
pressly omitted  by  the  legislature,  in  order 
that  the  party  selling  to  the  company  might 
pay  the  costs  of  discharging  the  incum- 
brances affecting  his  own  land. 

(1)  8  Vict.  C.18. 


The  VicB  Chancellor  said,  he  did  not 
consider  that  the  costs  asked  for  were  in- 
cluded within  the  terms  of  the  act,  and  he 
felt  himself  bound  to  adhere  strictly  to  those 
terms.  He  should,  therefore,  refuse  so  much 
of  the  petition  as  related  to  the  costs  of  pay- 
ing off  the  incumbrance,  but  he  would  allow 
the  costs  of  obtaining  the  money  out  of 
court  as  directed  by  the  act. 


V.C. 

June  14 


.} 


COLE  P.  SCOTT. 


WiU—Siatute  1  Vict,  e.  26.  «.  24.— 
After'Ocquired  Property, 

A  testator  devised  the  residue  of  his 
estates  "  whereof  I  am  now  seised"  to  trus^ 
tees  upon  certain  trusts,  and  afterwards 
devised  **  aU  such  trust  estates,  freehold, 
copyhold,  and  leasehold,  as  are  now  vested  in 
me,  or  as  to  the  leasehold  premises  as  shall 
be  vested  in  me  at  the  time  of  my  death  :"•— 
Held,  that  the  testator  had  himself  put  a 
construction  upon  the  word  '*  now,"  and  that 
property  contracted  to  be  purchased  by  him 
after  the  date  of  his  will  did  not  pass  by  it. 

The  bill  stated  that  John  Cole,  deceased, 
by  his  will,  dated  the  9th  of  April  1843, 
after  making  various  devises  and  bequests 
therein  mentioned,  continued  in  the  follow- 
ing words :  '*  And  as  to  all  and  singular  the 
residue  and  remainder  of  my  messuages, 
farms,  lands,  hereditaments,  and  premises, 
whatsoever  and  wheresoever,  and  of  what 
tenure  or  nature  soever,  and,  generally,  all 
the  freehold,  copyhold,  and  leasehold  estates 
whereof  I  am  now  seised  or  possessed  in  any 
manner  howsoever,  all  which  are  herein- 
after designated  and  intended  to  be  de- 
scribed as  my  said  residuary  real  estate, 
and  which  are  not  hereinbefore  by  me  spe- 
cifically devised  and  bequeathed,  and  as  to 
all  the  residue  and  remainder  of  my  personal 
estate  and  effects  whatsoever  and  whereso- 
ever, and  every  part  thereof,  I  give,  devise, 
and  bequeath  the  same  residuary  real  and 
personal  estate,  and  every  part  thereof,  unto 
and  to  the  use  of  my  nephew,  Francis 
Caleb  Scott,  and  nephew  Henry  Scott,  their 
heirs,  executors,  administrators  and  assigns 
respectively,  nevertheless,  upon  the  trusts, 
intents,  and  purposes  hereinafter  declared 
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of  and  concerning  the  same."  The  testator, 
after  directing  his  trustees  to  sell  the  estates, 
and  after  declaring  the  trusts  respecting 
the  proceeds  of  such  sale,  continued  in  these 
words :  **  And  subject  to  the  several  legacies 
and  bequests  aforesaid,  I  give  and  bequeath 
the  whole  of  the  residue  of  the  proceeds  of 
my  said  residuary  real  and  personal  estate 
unto  and  equally  between  my  seven  nephews 
and  nieces  (naming  them),  for  their  own 
absolute  use  and  benefit."  The  testator  then 
continued,  "And  I  give,  devise,  and  be- 
queath unto  my  said  nephew,  Henry  Scott, 
all  such  manors,  messuages,  farms,  lands, 
tenements,  and  hereditaments  whatsoever, 
as  well  freehold  as  copyhold  and  leasehold, 
as  are  now  vested  in  me,  or  as  to  the  said 
leasehold  premises  as  shall  be  vested  in  me 
at  the  time  of  my  death,  as  a  trustee  or 
mortgagee  in  any  way  howsoever,  to  hold 
unto  and  to  the  use  of  the  said  H.  Scott,  his 
heirs,  executors,  administrators,  and  assigns, 
upon  and  subject  to  the  like  trusts  as  the 
same  are  now  or  shall  be  vested  in  me,  and 
with  the  same  powers  and  authorities,  as  far 
as  I  can  devise  and  bequeath  the  same,  as  I 
have  over  the  same  respectively  ;"  and  the 
testator  nominated  and  appointed  the  said 
F.  C.  Scott,  H.  Scott,  and  James  Brooks 
executors  of  his  will. 

The  bill  stated  that  the  testator  died  in 
September  1846,  without  having  revoked 
or  altered  his  said  will,  which  was  after- 
wards duly  proved,  and  the  testator  left 
the  plaintiff,  his  nephew,  his  heir-at-law; 
that  the  testator,  subsequently  to  the  date 
and  execution  of  his  will,  entered  into  a 
contract  for  the  purchase  of  certain  free- 
hold hereditaments  and  premises  in  the 
county  of  Northampton,  for  the  sum  of 
830/.,  and  he  accepted  the  title  thereto; 
but  that  before  the  said  contract  was  com- 
pleted, or  the  purchase- money  paid,  the 
testator  departed  this  life.  The  bill  prayed 
a  declaration  that  the  said  testator  died 
intestate  as  to  the  said  freehold  heredita- 
ments and  premises  so  contracted  to  be  pur- 
chased by  him  as  aforesaid,  and  that  the 
plaintiff  was  entitled  to  have  the  said  con- 
tract completed  for  his  benefit,  and  the 
purchase-money  for  the  said  hereditaments 
and  premises  paid  by  the  said  executors  out 
of  the  residuary  personal  estate  of  the  tes- 
tator. 

Mr.  Bethell,  Mr,  Campbell,  and  Mr, 


Moore,  in  support  of  the  bill,  contended  that 
the  testator  had  expressed  in  his  will  that 
only  those  estates  were  to  pass  which  be- 
longed to  him  at  the  time  of  its  execution, 
and,  therefore,  that  the  after-acquired  pro- 
perty was  undisposed  of,  and  must  now  go 
to  the  plaintiff,  his  heir-at-law. 

Mr.  Bacon  and  Mr,  Malins,  contr^,  con- 
tended that,  by  the  24th  section  of  the  act, 
1  Vict.  c.  26  ( 1 ),  every  will  was  to  take  effect 
from  the  death  of  the  testator,  and  that  no 
contrary  intention  was  expressed  in  this 
will :  the  testator  was  himself  a  solicitor, 
and  must  have  known  the  effect  of  this 
act ;  if  he  had  intended  to  exclude  the  pro- 
perty contracted  to  be  purchased  after  the 
date  of  his  will,  he  would  have  expressly 
intimated  that  intention.  In  the  clause 
disposing  of  the  trust  estates,  held  by  him, 
he  had  used  the  words,  "  or  as  to  the  lease- 
hold premises  as  shall  be  vested  in  me  at 
the  time  of  my  death :"  these  words  proved 
that  he  knew  the  effect  of  the  act,  and  it  was 
easy  for  him  in  the  previous  clause  to  have 
used  the  same  terms ;  but  he  had  not  done 
so,  consequently  the  provisions  of  the  act 
were  not  cut  down  by  any  expression  of  a 
"contrary  intention." 

Auiher  v.  Anther,  13  Sim.  422. 

Doe  d.  York  v.  Walker,  12  Mee.  & 
Wels.  591 ;  s.  c.  13  Law  J.  Rep. 
(N.s.)£xch.  153. 

The  Vice  Chancellor.— The  real  ques- 
tion in  this  case  is,  whether  a  contrary 
intention  appears  on  the  face  of  the  will ; 
because,  if  it  does  not,  the  general  words 
are  such  as  would  pass  the  subsequently- 
acquired  property.  When  you  look  at  the 
words,  you  see  the  expression  is  not  the 
same  as  that  which  was  used  in  the  case  in 
the  Exchequer :  the  words  are,  "  whereof  I 
am  now  seised  or  possessed."  The  question 
is,  whether  the  word  **  now"  does  not  by  itself 
make  a  marked  distinction ;  and,  secondly, 
whether  it  is  not  plain  by  the  construction 
which  the  testator  has  put  on  the  word, 
whether  he  did  not  mean  to  include  only 
the  estates  and  tenements  which  he  had  on 

(1)  Sect.  24.  "And  be  it  further  eiucted  tbet 
ereiy  will  iball  be  conatraedf  with  reference  to  the 
resl  and  personal  eatate  comprised  in  it,  to  speak 
and  take  effect  ai  if  it  had  been  executed  immediately 
before  the  death  of  the  teatator,  unless  a  contrarj 
intention  shall  appear  by  the  wilL" 
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the  very  day  he  was  making  his  will.  In 
the  simplest  view,  the  words  "  I  am  now" 
are  distinct  from  the  words  "I  am  ;"  there- 
fore the  decision  in  the  Court  of  Exchequer 
is  not  applicable  to  this  expression.  When 
you  look  at  the  subsequent  clause,  it 
appears  to  me  the  testator  has  plainly  said, 
I  tell  you  the  meaning  of  my  word  **  now" 
for  he  expresses  himself  thus :  "  I  give  and 
bequeath  unto  my  said  nephew,  H.  Scott, 
all  such  manors,  &e.,  as  are  now  vested  in 
me,  or  as  to  the  said  leasehold  premises  as 
shall  be  vested  in  me  at  the  time  of  my 
death."  Here  there  is  a  construction  put  by 
the  testator  himself  upon  the  word  "  now." 
He  must  have  meant  to  shew  expressly 
that,  in  his  opinion,  the  word  "now"  did 
not  pass  the  future  leaseholds  which  he 
might  acquire ;  so  he  says,  "  or  as  to  the 
said  leasehold  premises  as  shall  be  vested 
in  me  at  the  time  of  my  death."  Then  he 
adds,  **  to  hold  unto  and  to  the  use  of  the 
said  H.  Scott,  his  heirs,  &c.,  upon  and 
subject  to  the  like  trusts  as  the  same  are 
now  or  shall  be  vested  in  me."  It  must 
have  been  obvious  to  the  testator  that  he 
could  not  vary  the  trusts  of  these  estates ; 
but  to  mark  the  distinction  between  the 
present  and  a  future  time  he  introduces 
these  words.  It  appears  to  me,  therefore, 
that  the  testator  has  himself  put  a  construc- 
tion on  the  word  "  now,"  and  has  given  it 
the  same  effect  as  if  he  had  said  **  on  this 
very  day  of  making  my  will." 


V 
June 


.C.     1 
e  15.  J 


LEWE8  9.  LEWES. 


Legacy  —  Bequest    for    Maintenance^ 
Clothing,  and  Education. 

A  testator  directed  an  annual  sum  of  3001, 
to  be  paid  towards  the  maintenance^  clothing, 
and  education  of  his  grandchildren  during 
the  life  of  their  father : — Held,  that  this 
was  equivalent  to  a  gift  for  the  benefit  of 
the  grandchildren,  and  that  the  represen- 
tative of  a  deceased  child  was  entitled  to  his 
share. 

This  was  a  petition  by  the  plaintiffs  in 

the  cause,  and  it  stated  that  William  Lewes, 

the  testator  in  the  pleadings,  by  his  will, 

dated  the  6th  of  May  1 826,  gave  and  devised 

New  Sehies,  XVII.— Chamc. 


certain  freehold  estates  to  trustees  upon 
trust,  during  the  life  of  his  eldest  son,  the 
defendant  W.  Lewes,  to  receive  the  rents 
and  profits,  and  to  pay  thereout  the  clear 
yearly  sum  of  300 J.,  for  and  towards  the 
maintenance,  clothing,  and  education  of  all 
and  every  the  children  of  his  said  son 
W.  Lewes,  in  equal  shares  and  proportions, 
during  his  life,  and  to  pay  the  residue  of 
the  said  rents  and  profits  to  his  said  son 
W.  Lewes,  for  the  personal  support  and 
'maintenance  of  himself  and  family  from 
year  to  year  during  his  life,  with  remainder 
to  the  use  of  his  grandson  W.  Lewes,  in 
tail,  with  remainder  to  the  use  of  his  grand- 
son John  Lewes  in  tail,  with  remainder  to 
the  use  of  the  heirs  of  the  testator  for  ever ; 
and  in  case  the  said  testator's  son  W.  Lewes 
should  do  certain  acts  therein  mentioned, 
the  testator  directed  that  the  residue  of  the 
rents  and  profits  should  be  no  longer  paid 
to  him,  but  should  be  accumulated  for  the 
benefit  of  his  said  grandchildren.  The 
petition  stated  that  an  order  had  been  made 
in  the  cause,  dated  the  25th  of  March  1829, 
by  which  it  was  referred  to  the  Master  to 
approve  of  a  proper  scheme  for  the  applica- 
tion of  the  said  annual  sum  of  3001. ;  that 
the  Master  had  found  that  there  were  three 
children  of  the  said  W.  Lewes,  namely, 
W.  Lewes  the  younger,  John  Lewes  and 
Williama  Joan  Lewes;  and  he  approved 
of  a  scheme  for  the  application  of  the  whole 
sum  of  800/.  per  annum,  for  their  mainte- 
nance, clothing,  and  education.  The  petition 
then  stated  that  John  Lewes,  one  of  the 
said  children,  died  in  August  1846,  having 
by  his  will,  bearing  date  the  18th  of  June 
1846,  given  and  bequeathed  to  his  wife, 
Charlotte  Lewes,  all  he  then  possessed,  and 
everything  that  was  due  to  him  from  the 
estate  devised  by  the  testator ;  and  it  prayed 
that  the  yearly  sum  of  100/.,  being  one- 
third  part  of  the  said  sum  of  300/.,  and  the 
arrears  since  the  death  of  the  said  J.  Lewes 
might  be  ordered  to  be  paid  to  the  said 
W.  Lewes  the  younger,  and  Williama  Joan, 
in  equal  shares  and  proportions. 

In  support  of  the  petition  it  was  contended 
that,  as  the  300/.  was  directed  by  the  testator 
to  be  paid  for  the  maintenance,  clothing,  and 
education  of  the  three  children  of  W.  Lewes, 
and  as  the  said  sum  could  not  be  so  applied 
for  a  deceased  child,  the  annuity  to  J.  Lewes 
could  not  extend  beyond  his  life,  and  ought 

3  1 
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now  to  be  divided  between  the  survivors, 
aoeordiBf<  to  the  prayer  of  the  petition. 

On  behalf  of  the  widow  of  J.  Lewes,  it  was 
contended  that  the  money  was  expressly 
given  during  the  life  of  W.  Lewes  to  the 
children  in  equal  proportions;  that  the 
words  were  tantamount  to  a  bequest  to 
the  legatees,  and  the  share  of  the  deceased 
child  was  not  now  to  be  divided  between 
the  survivors,  but  belonged  to  the  repre- 
sentatives of  J.  Lewes.  The  following  cases 
were  cited  in  support  of  this  argument:— 

Havdey  v.  Gilbert^  Jac.  354. 

Badham  v.  Mee,  1  R.  &  M.  631. 

Mr.  Beihell  and  Mr,  Bloxam  appeared 
for  the  petitioners ;  and 

Mr.  J.  Parker,  for  the  administratrix  of 
J.  Lewes. 

The  Vice  Chancellor  said  he  could  see 
no  sensible  way  of  dealing  with  the  case 
except  by  declaring  that  the  words  "for 
the  maintenance,  clothing,  and  education" 
were  to  be  construed  "  for  the  benefit"  of 
the  children.  It  was  evident  that  the  money 
had  been  applied  for  the  deceased  child  long 
after  he  had  ceased  to  require  it  for  his 
maintenance,  clothing,  and  education.  He 
should,  therefore,  declare  that  the  adminis* 
tratrix  of  J.  Lewes  was  entitled  to  one- third 
of  the  3001.  per  annum,  which  was  made 
payable  during  the  life  of  W.  Lewes. 


L.C. 
1847. 

April  30.     Y        WOODS  0.  WOODS. 

1848. 
July  12. 

Decree,  Inrolmeni  of-^  Order  Nunc  pro 
tunc — Service, 

An  order  io  inrol  a  decree  nunc  pro  tunc 
9uphi  io  be  served :  and  where  a  decree 
eould  not  have  been  inroUed  without  an  order 
nunc  pro  tunc,  and  eueh  an  order,  although 
obtained,  had  not  been  served,  the  inrolmeni 
was  ordered  to  be  vacated. 

The  bill  in  this  case  was  dismissed.  The 
decree  was  passed  and  entered  on  the  25th 
of  November  1846,  at  which  time  the  plain- 
tiff's solicitor  entered  a  caveat  against  in- 
rolling  it. 


The  decree  was  presented  lor  inrolment 
on  the  16th  of  February  1847,  and  notice 
of  it  was  given  in  the  usual  manner  to  the 
plaintiff's  solicitor.  He  was  thereupon 
allowed  twenty-eight  days  to  present  a 
petition  of  appeal,  which  time  expired  on 
the  16th  of  March  1847. 

On  the  17th  of  March  an  order  was 
obtained  to  inrol  the  decree  nunc  pro  fwic, 
and  on  the  18th  the  decree  was  inrolled. 

On  the  9th  of  March  a  petition  of  appeal 
was  presented.  On  the  1 3th  it  was  answered. 

On  the  16th  of  March,  being  the  last  day 
for  appealing,  the  plaintiff's  and  the  defen- 
dant's solicitors  met  at  the  taxing  Master's 
office,  and  the  plaintiff's  solicitor  informed  the 
defendant's  solicitor  that  he  had  presented 
a  petition  of  appeal,  and  paid  the  deposit. 

On  the  17th  of  March  the  plaintiff's 
solicitor  obtained  an  order  for  rehearing, 
which  order  was  dated  the  9th  of  March : 
and  he  served  it  upon  the  defendant's  soli- 
citor on  the  19th  of  March. 

A  motion  was  now  made,  on  behalf  of  the 
plaintiff,  to  vacate  the  inrolment  for  irregu- 
larity. 

Mr,  Anderdon  and  Mr,  Shebbeare,  in 
support  of  the  motion,  contended  that  the  in- 
rolment was  irregular  upon  several  grounds : 
first,  because  the  order  nunc  pro  tunc  ought 
to  have  been  obtained  before  the  docket 
was  presented  for  inrolment,  and  that  as  it 
was  not  obtained  till  the  17th  of  March, 
but  the  docket  was  presented  on  the  16th 
of  February,  the  whole  proceeding  was 
nugatory ;  secondly,  that  the  caveat  pro- 
tected the  appellant  for  twenty-eight  days, 
and  that  an  order  nunc  pro  tunc  ought  not 
to  have  been  obtained  till  those  twenty- 
eight  days  had  expired  ;  thirdly,  that  inas- 
much as  the  petition  of  rehearing  was  pre- 
sented within  the  twenty-eight  days,  the 
decree  ought  not  to  have  been  inrolled ; 
and  lastly,  because  the  order  nuMC  pro  tune 
was  not  served. 

Mr,  Stuart,  Mr,  Koe,  and  Mr,  Milkr, 
contr4,  contended  that  the  pfooeedings  in 
this  case  were  in  accordance  with  the  usual 
practice  of  this  Court,  and  that  the  inrolment 
was  regular. 

Mr.  Anderdon  replied. 

The  following  authorities  were  referred  to : 

Robinson  v.  Newdick,  3  Mer.  13. 
Richards  v.  Wood,  2  Myl.  &  K.  621. 
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Dearman  ▼.  fVpeh^  4  Myl.  &  Cr.  550. 
Beames^s  Orders,  308. 
2  Smith's  Chancery  Practice^  5. 
Barnes  t.  Wilson,  1  Ruas.  &  Myl.  492. 

July  12, 1848.— -The  Lobd  Chancellor. 
—In  this  case  the  question  related  to  the 
inrolinent.  It  had  escaped  my  attention 
from  not  having  been  included  in  the  list 
which  I  asked  for,  of  all  matters  pending 
for  judgment. 

It  appears  the  decree  was  made  on  the 
25th  of  July  1846.  On  the  16th  of  Fe- 
bruary 1847f  it  was  presented  for  inrol- 
ment;  and  on  the  17th  of  March  1847,  an 
order  to  inrol  nunc  pro  tunc  was  obtained, 
but  not  served ;  and  the  same  day  a  docket 
was  signed;  and  the  inrolment  is  said  to 
have  taken  place  on  the  18th.  On  the  16th 
of  March,  the  caveat  which  had  been  entered 
expired.  On  the  9th  a  petition  had  been 
presented  for  re-hearing,  and  the  order  for 
re-hearing  was  served  on  the  19th,  that  is  to 
say,  the  order  was  served  the  day  after  the 
inrolment.  If  on  the  18th  of  March  it  was 
competent  for  the  party  to  inrol  the  decree, 
it  might  possibly  have  been  held,  under  the 
case  of  Dearman  v.  Wyeh,  that,  no  order  for 
rehearing  having  been  then  served,  the  in* 
rolment  was  regular.  But  on  that  day  no 
inrolment  could  have  been  made  without  an 
order  nunc  pro  tunc.  And  though  such  an 
order  had  been  made  on  the  17th,  it  had 
not  been  served  when  the  inrolment  took 
place.  In  Robinson  v.  Newdick  the  order 
for  re-hearing  was  signed  on  the  12th,  but 
not  served  till  the  19th  of  April.  Between 
those  two  days  the  inrolment  had  taken 
place,  but  was  vacated  by  Lord  £ldon  for 
irregularity,  no  order  nunc  pro  tunc  having 
been  served.  I  take  these  fiacts  from  the 
office  copy  of  the  order.  I  think  that  case 
governs  the  present,  and  the  inrolment  must 
be  vacated  fbr  irregularity. 


.C.     1 

^26./ 


WHITE  0.  JOHNSON. 


L 
July 

Creditors*  Suits — Staying  Proceedings, 

Where  two  creditors*  suits  have  been  insti' 
tuted  in  two  different  branches  of  the  Court, 
and  a  decree  has  been  made  in  one  of  them, 
an  application  to  stay  proceedings  in  the 


other  suit  should  he  made  to  the  Judge  in 
whose  court  that  cause  is;  and  the  Lord 
Chancellor  will  not  interfere  to  authoriste  it 
to  be  made  to  the  Judge  from  whom  the 
decree  in  the  other  suit  was  obtained, 

Mr,  Bird  moved,  on  behalf  of  the  defen- 
dant, for  leave  to  move  before  the  Vice 
Chancellor  Knight  Bruce,  to  stay  pro- 
eeedings  in  this  suit,  which  had  been 
marked  in  the  Vice  Chancellor  of  Eng- 
land's Court 

It  was  a  creditors'  suit;  and  another 
suit  had  been  instituted  for  the  same  pur- 
pose, which  had  been  heard  before  Vice 
Chancellor  Knight  Bruce,  and  in  which  a 
decree  had  been  made. 

It  was  contended,  that  if  an  application 
to  stay  proceedings  in  this  suit  were  made 
to  the  Vice  Chancellor  of  England,  it  might 
be  alleged  by  the  other  parties  that  the 
objects  of  the  other  suit  were  not  so  compre- 
hensive as  those  of  the  present  suit ;  and  it 
would  then  become  necessary  for  the  Judge 
to  inquire  into  the  particulars  of  the  other 
suit,  and  of  the  decree  which  had  been  made 
in  it :  and  that  in  order  to  avoid  so  much 
unnecessary  trouble,  it  was  the  ordinary 
practice  to  make  an  application  to  stay 
proceedings  before  the  Judge  who  had  made 
the  decree ;  but  that  as  it  was  made  in  a 
suit  which  belonged  to  a  different  branch  of 
the  Court,  the  direction  of  the  Lord  Chan- 
cellor was  necessary  before  such  an  applica- 
tion could  be  entertained. 

The  Lord  Chancellor  said,  that  he  was 
not  aware  of  any  such  rule  of  practice  as 
had  been  stated;  and  that  he  thought  it 
would  be  much  more  inconvenient  that  one 
Judge  should  be  applied  to  to  stay  pro- 
ceedings in  a  suit  which  was  before  another 
branch  of  the  Court.  That  the  decree 
which  had  been  made  was  the  foundation 
for  the  interference  of  the  Court  to  stay 
proceedings  in  another  suit ;  and  that  if  that 
decree  gave  the  same  benefit  which  could 
be  derived  from  this  suit,  there  would  be  no 
difficulty  in  coming  to  a  conclusion  that 
the  second  suit  ought  not  to  be  proceeded 
with.  His  Lordship,  therefore,  refused  to 
make  any  order. 
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PIM  V.  WILSON. 


Jurisdiction—Statute  1  <^  2  Vict.  c.  110. 
— Bankruptcy — Issuing  of  Fiat  on  Affidavit 
of  Debt — Injunction, 

A  party  at  New  Brunswick  contracted  to 
supply  a  quantity  of  railway  sleepers  to  a 
person  in  England;  but  when  they  were 
sent  the  purchaser  refused  to  accept  them. 
The  seller  then  filed  an  affidavit  of  debt 
against  him  in  the  Court  of  Bankruptcy ^  for 
the  value  of  them,  according  to  the  prices 
fixed  by  the  contract,  with  the  view  of  causing 
a  fiat  in  bankruptcy  to  issue  against  him. 
The  purchaser  filed  a  bill  against  him,  al- 
leging that  the  sleepers  were  of  an  inferior 
quality  and  unsaleable,  and  that  nothing 
was  due  from  him  to  the  defendant,  A 
general  demurrer  for  want  of  equity  on  the 
ground  that  the  Court  of  Chancery  had  no 
jurisdiction  was  allowed,  reversing  the  deci^ 
sion  of  the  Court  below. 

In  November  1 845  the  plaintiff  entered 
into  a  contract,  (through  the  medium  of 
Mr.  John  HoUingworth,  who  resided  at 
Hull)  with  the  defendant  Wilson,  who  re- 
sided at  New  Brunswick,  by  which  he  was 
to  buy  from  Wilson,  and  Wilson  was  to  supply 
to  the  plaintiff  60,000  railway  sleepers 
of  a  certain  quality.  The  plaintiff  was  to 
send  for  them,  and  the  vendor  was  to  draw 
bills  for  the  value  of  them  after  August  1846. 
A  vessel  was  despatched  by  Hollingworth, 
on  behalf  of  the  plaintiff,  to  New  Bruns- 
wick, which  returned  to  England  in  August 
1846,  with  a  cargo  of  about  4,500  railway 
sleepers,  and  part  of  them  were  delivered  to 
the  plaintiff;  but  he  insisted  that  they  were 
very  inferior  in  quality  to  such  as  ought  to 
have  been  sent  to  him,  and  were  unsaleable, 
and  he  refused  to  take  any  more  of  them. 
Before  they  arrived,  a  bill  for  369/.  ISs,  I  Id. 
had  been  drawn  by  Wilson  on  the  plaintiff, 
and  accepted  by  him,  and  it  was  afterwards 
paid  to  the  holders  in  1846,  or  the  be- 
ginning of  ]  847.  Hollingworth  presented 
another  bill,  drawn  on  the  plaintiff  by  Wilson 
for  a  further  sum  of  500/.,  on  account  of  the 
remainder  of  the  sleepers ;  but  the  plaintiff 
refused  to  accept  it.  Nothing  more  took 
place  between  the  parties  till  April  1848, 


when  there  were  some  verbal  communications 
upon  the  subject;  and  in  June  1848  the 
plaintiff  was  served  with  a  copy  of  an  affi- 
davit made  by  die  defendant,  and  filed  in  the 
Court  of  Bankruptcy,  in  which  the  defen- 
dant stated  that  the  plaintiff  was  indebted 
to  him  in  a  sum  of  4,857/.  The  bill  alleged 
that  these  proceedings  were  taken,  not  for 
any  purpose  bond  fide  contemplated  by  the 
act  of  1  &  2  Vict.,  but  with  the  view  of 
extorting  money  from  the  plaintiff;  and  that 
instead  of  his  being  indebted  to  the  defen- 
dant, the  defendant  was  in  effect  indebted  to 
him  for  damages  on  account  of  the  sleepers, 
which  the  bill  alleged  were  unsaleable.  The 
bill  charged  that  the  defendant  would,  as  the 
plaintiff  believed,  proceed  to  cause  a  fiat  to 
be  issued  against  him,  and  it  prayed  for  an 
injunction  to  restrain  the  defendant  from 
doing  any  act  by  means  whereof  a  fiat  in 
bankruptcy  might  be  issued  against  the 
plaintiff  in  respect  of  the  matters  before 
mentioned. 

The  plaintiff  obtained  an  ex  parte  injunc- 
tion ;  and  the  defendant  put  in  a  general 
demurrer  to  the  biil  for  want  of  equity. 

Mr.  J.  Parker  and  Mr.  Hetheringtan 
appeared  for  the  demurrer.— The  Court  has 
no  jurisdiction  in  such  a  case  as  this  to 
interfere  with  the  jurisdiction  of  the  Court 
of  Bankruptcy.  The  question  between  the 
parties  is  merely  whether  the  plaintiff  is  or 
is  not  a  debtor  of  the  defendant,  and  that 
question  can  be  tried  without  difficulty  by 
Uie  Court  of  Bankruptcy.  The  only  case 
in  which  this  Court  has  interfered  to  restrain 
a  party  from  issuing  a  fiat  under  the  act 
1  &2Yict.  c.  UO. uAttwoody,Bank9{l); 
but  in  that  case  there  was  a  clear  equity 
arising  from  the  acts  of  parties  inter  »e. 
Here  the  legal  demand  is  not  affected  by 
any  equity. 

Mr.  Bethell  and  Mr,  Gifard,  for  thebUl. 
^The  truth  of  the  allegations  of  the  bill  are, 
of  course,  admitted  by  the  demurrer,  and  it 
is  therefore  conceded  that  the  defendant  has 
no  valid  claim  upon  the  plaintiff.  The 
defendant  proposes  to  use  the  powers  which 
were  given  to  him  by  the  act  in  an  unneces- 
sary and  oppressive  manner,  and  this  Court 
will  prevent  such  an  act  upon  general  prin- 
ciples— Frewin  v.  Lewis  {^2),     The  defen- 

(1)  2  Bear.  192;    b.  c.  9  Law  J.  Rep.  (».»•) 
Chsoc.  99. 

(2)  4  Myl.  k  Cr.  249. 
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dant  was  residing  abroad,  and  it  did  not 
appear  that  there  was  any  person  authorized 
by  him  to  receire  the  money  which  he 
alleged  to  be  due  to  him,  and  it  was  impos* 
sible  that  the  plaintiff  could  pay  him  per- 
sonally within  the  twenty-one  days  allowed 
by  the  act*  The  act  cannot,  therefore,  be 
applied  to  meet  the  case  of  creditors  who 
are  out  of  the  jurisdiction. 
Mr.  Parker  replied. 

The  Vice  Chancellor.  —  I  was  very 
much  struck  with  the  argument  that  the 
Court  of  Bankruptcy  itself  had  jurisdiction, 
and  it  is  to  be  assumed  the  Court  of  Bank- 
ruptcy would  exercise  a  proper  jurisdiction, 
and  that,  therefore,  the  case  being  before  a 
court  of  proper  jurisdiction,  this  Court  ought 
not  to  interfere;  but  it  struck  me  that  I 
must  consider  whether  the  case  has  been 
properly  before  the  Court  of  Bankruptcy. 
It  appears  to  me,  and  it  is  in  accordance 
with  the  opinion  of  the  Lord  Chancellor 
in  the  case  of  Frewin  v.  Lewis,  that  if  it 
appears  that  there  is  a  ground  of  equity  why 
the  proceedings  for  the  fiat  should  not  go 
on,  this  Court  would  restrain  them  :  and  I 
certainly  did  collect,  most  distinctly,  from 
what  his  Lordship  said  in  the  case  of  Frewin 
T.  Lewis,  that  if  it  does  appear  that  the 
parties  who  have  an  authority  under  the  act 
of  parliament  are  exceeding  their  authority, 
the  Court  will  interfere.  But  take  the 
common  case  of  a  railway  company,  without 
having  given  proper  notices,  and  so  on, 
proceeding  to  take  possession,  and  driving 
a  post  into  the  ground  of  the  plaintiff 
in  equity  ;  it  is  perfectly  true  that  if 
the  proceedings  were  not  legal,  the  party 
whose  ground  is  so  trespassed  upon  by 
the  company  might  bring  an  action  of  tres- 
pass, or  if  possession  was  taken  he  might 
bring  gectment,  and  so  on.  But  although 
he  may  have  a  remedy  at  law,  this  Court 
has  said,  and  I  understand  the  Lord  Chan- 
cellor entirely  to  accede  to  the  proposition, 
that  if  the  party  professes  to  act  under  the 
authority  of  the  act  of  parliament,  it  must 
plainly  appear  that  he  is  acting  under  the 
authority  of  the  act  of  parliament;  and 
therefore  it  seems  to  me  that  if  there  is 
sufficient  allegation  upon  the  present  bill 
that  the  party,  who  is  taking  the  proceed- 
ings for  die  purpose  of  having  a  fiat,  is  not 
proceeding  according  to  the  authority  of 


the  act  of  parliament,  upon  which  the  pro- 
ceedings alone  can  be  founded,  that  is  a 
reason  why  the  Court  should  interfere. 

Now,  without  entering  into  the  question 
which  has  been  raised,  how  far  this  act 
does  or  does  not  authorize  a  person  out  of 
the  jurisdiction  to  make  such  an  affidavit  as 
the  act  requires,  it  seems  to  me  that  if  it  is 
alleged  sufficiently  upon  the  bill  that  the 
party  is  not  a  creditor,  then  that  party  is 
not  within  the  act  of  parliament,  and  that 
whatever  the  truth  of  the  fact  may  be,  if 
the  bill  alleges  he  is  not  a  creditor,  it  is  per- 
fectly plain  that  a  demurrer  to  the  bill  can- 
not be  allowed. 

There  are  certainly  a  great  number  of 
very  odd  circumstances  stated  in  this  case, 
which  I  understand  are  stated  for  the  pur- 
pose of  making  intelligible  the  series  of 
transactions  which  took  place,  and  parti- 
cularly why  Mr.  Hollingworth  at  first  ap- 
peared favourably  disposed  to  the  plaintiff, 
and  afterwards  unfavourably,  and  so  on; 
but  I  find  this  most  distinct  allegation,  that 
so  far  from  being  indebted  to  John  Wilson, 
John  Wilson  is  in  fact  indebted  to  him,  that 
is,  the  plaintiff,  in  damages  in  respect  of  the 
matters  aforesaid.  Then  there  is  this  charge, 
"  that  it  will  appear  the  plaintiff  is  entitled 
to  the  relief  hereby  prayed,  and  that  the 
proceedings  have  not  been  taken  for  any 
bond  fide  purposes,  if  Wilson  will  set  forth" 
certain  matters.  And  then,  by  way  of 
defence  to  this  bill,  which  says  that  it  will 
appear  what  is  the  equity,  if  he  will  an- 
swer, he  puts  in  a  demurrer,  and  says, 
"  I  will  not  answer  at  all."  Therefore  he 
appears  to  me  to  have  admitted  this  con- 
clusion. 

The  defendant  appealed  from  this  deci- 
sion, and  the  case  was  argued  before  the 
Lord  Chancellor  by  the  same  counsel  who 
appeared  for  the  different  parties  in  the 
court  below. 

Aug.  0.  —  The  Lord  Chancellor.  ^* 
I  have  looked  through  the  papers,  the  bill, 
and  the  cases  referred  to,  and  it  is  quite 
clear  that  the  order  of  the  Vice  Chancellor 
must  be  overruled.  The  bill  states  no  equity 
at  all :  the  sole  ground  alleged  by  the  plain- 
tiff is,  that  he  does  not  owe  the  debt :  this 
is  all  that  the  narrative  comes  to.  The 
plaintiff  having  previously  accepted  a  bill 
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which  he  afterwards  paid  for  part  of  the 
cargo,  says,  that  when  it  arrived  the  sleepers 
were  not  such  as  he  contracted  for.  Wilson, 
on  the  other  hand,  says,  that  he  has  per- 
formed his  contract,  and  is  entitled  to  his 
money.  He,  however,  does  not  bring  an 
action,  but  adopts  the  course  provided  by 
the  act  of  parliament,  namely,  files  an  affi- 
davit of  debt  in  bankruptcy  and  serves  a 
copy  on  the  alleged  debtor,  with  a  notice 
requiring  payment,  and  under  the  act,  after  a 
certain  lengdi  of  time  (twenty-one  days)  an 
act  of  bankruptcy  would  be  committed  if 
the  debt  were  not  paid  or  arranged,  or  secu- 
rity given,  or  a  bond  with  sureties  to  pay 
such  sum  as  should  be  recovered  in  an 
action  brought  for  the  alleged  debt.  But 
for  the  act,  a  party  might  be  arrested  for  any 
sum  which  might  be  sworn  to  be  due  from 
him,  as  there  was  a  case  not  long  ago  of  a 
debt  being  claimed  amounting  to  1 00,000/. 
If  anybody  would  make  an  oath  that  such 
a  sum  was  due,  although  he  might  incur  the 
guilt  and  penalties  of  perjury,  still  if  he 
would  make  the  oath  he  might  have  arrested 
the  party  ;  and  if  he  did  not  obtain  bail,  as 
might  be  well  the  case  in  such  an  instance 
as  I  have  mentioned,  he  would  be  liable  to 
lie  in  prison  under  the  old  law.  If  the  party 
lay  in  prison,  not  having  paid  nor  having 
the  means  to  pay,  nor  being  able  to  find 
security,  he  would  commit  an  act  of  bank- 
ruptcy. I  have  referred  to  the  old  law: 
what  is  the  present  law  ?  There  is  no  differ- 
ence between  the  old  law  and  the  present 
law,  except  that  the  old  one  was  carried  into 
effect  by  arrest ;  and  that  arrest  being  now 
abolished,  under  the  new  law,  the  party  is  in 
the  same  position  by  the  process  substituted. 
He  has  personal  notice  of  the  claim,  instead 
of  being  arrested  and  lying  in  prison :  and 
if  he  does  not  comply  with  the  act,  either 
by  procuring  the  money,  or  giving  a  bond 
to  abide  the  result  of  an  action  or  making 
some  arrangement,  he  may  be  made  a 
bankrupt.  The  act  provided  a  remedy 
for  the  debtor :  it  was  not  intended  to  alter 
the  rights  of  creditors,  but  to  relieve  the 
debtor  from  lying  in  prison  for  twenty- 
one  days.  He  is  at  liberty  to  pursue  his 
own  occupation  and  walk  about  tbe  world, 
and  be  a  free  man.  A  great  part  of  the 
hardship  of  the  law  was  that  a  man  in 
prison  was  under  an  incapacity  from  pro- 
viding for  himself.     Did  any  one  ever  hear 


of  a  bill  under  the  old  law  for  an  injanctiott 
to  restrain  proceedings  under  an  arrest,  on 
the  ground  that  there  was  no  debt,  and 
solely  on  that  ?  If  no  such  step  coold  be 
taken  under  the  old  law,  how  can  it  under 
the  new  ?  The  remedy  provided  is  a  legal 
remedy,  in  one  case  by  an  action,  and  here 
by  a  proceeding  substituting  notice.  All 
that  is  done,  so  far  as  the  creditor  is  coo- 
cemed,  is  to  substitute  one  proceeding  for 
another. 

In  the  case  dted  of  AUwood  v.  Banktf 
the  Master  of  the  Rolls  never  inter£ered  with 
this  subject,  because  it  was  not  before  him. 
The  claim  there  was  of  quite  a  different 
character.  There  was  a  dear  equity  stated, 
and  unquestionably  the  Master  of  die  Rolls 
did  not  state  a  doubt :  it  never  occurred 
how  far  the  Court  will  interfere  with  pro- 
ceedings under  the  statute  of  .1  &  2  Vict, 
c.  110.  The  Master  of  the  Rolls  came  to 
a  very  sound  condusion,  that  the  Court  has 
jurisdiction  by  way  of  injunction  to  restmin 
proceedings  under  the  statute  of  1  &  2  Vict, 
c.  1 10,  as  in  an  action  or  any  other  case  which 
is  contrary  to  equity.  There  is  here  an  affi- 
davit of  debt :  Uie  injunction  to  restrain  the 
issuing  of  a  fiat  does  not  affisct  the  par- 
ticular creditor,  but  all  the  other  creditors 
also.  The  remedy  is  for  payment  of  the 
debt,  and  in  both  cases  the  law  must  take 
its  course.  This  Court  has  never  been 
applied  to  on  the  ground  that  there  is  no 
legal  debt.  There  is  no  other  ground  stated 
in  this  bill.  There  is  no  equity  in  this  hill: 
no  allegation  of  any  other  than  a  legal 
objection.  The  demurrer  must  therefore  be 
allowed,  and  the  usual  costs. 


Aug.'?;  8.}      E^ P^rie  Lov^E. 

Escheat  Act,  4^5  Will  4.  e.  23.  — 
Vendor —  Trustee —  Unperformed    Contract 
for  Sale — Petition. 

A  party  f  seised  in  fee  simple  offreekoidSf 
entered  into  a  contract  for  s«le,  and  died^ 
without  having  performed  the  contract^  Mlsf- 
tate,  and  without  an  heir,  so  thai  the  esiate 
escheated  to  the  Crown  :'^Held,  ihat  the 
case  was  within  the  4  ^  S  WilL  4.  e,  23, 
and  that  the  Court  could,  upon  a  peiUiion, 
appoint  a  person  to  convey  to  the  purehaeerj 
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wUhout  directing  a  rail  to  he  instituted  as 
required  by  1  fViU.  4.  c.  60. 

This  was  a  petition  in  the  matter  of  the 
acto  of  the  1  Will.  4.  c.  60.  and  4  &  5  Will.  4. 
c.  23.  It  was  presented  hy  the  adminis- 
trator, on  the  nomination  of  her  Majesty, 
of  the  estate  and  effects  of  Greorge  Lowe,  de- 
ceased. Mr.  Lowe,  heing  seised  in  fee  simple 
of  some  freehold  hereditaments,  entered  into 
an  agreement  to  sell  them  to  the  Shrews- 
bury and  Hereford  Railway  Company  for 
150/.   That  agreement  was  made  in  January 

1847,  and  the  contract  was  to  be  performed 
within  three  months ;  but  before  it  was  carried 
into  effect,  namely,  in  February  1847,  Lowe 
died*  intestate,  without  an  heir-at-law  on 
next-of-kin;  and,  on  the  12th  of  February 

1848,  letters  of  administration  to  his  estate 
and  effects  were  gpranted  to  the  petitioner, 
as  nominee  and  for  the  use  of  her  Majesty. 

The  petition  prayed  a  reference  to  the 
Master  to  inquire  whether  Lowe  was  a 
trustee  within  the  meaning  of  the  act  of 
4  &  5  Will.  4.  c.  23,  and  if  so,  then  that  a 
proper  person  might  be  appointed  to  convey 
the  estate  to  the  parties  entitled  to  it»  under 
the  contract. 

The  Vice  Chancellor  of  England  was  of 
opinion  that,  as  the  18th  section  of  the 
firstrmentioned  act  excluded  cases  like  the 
pres^it  from  the  operation  of  the  act,  the 
order  could  not  be  made. 

The  petition  was  now  brought  before  the 
Lord  Chancellor  by  way  of  appeal. 

ne  Solicitar  General  and  Mr,  ffray, 
for  the  petition,  referred  to  the  18th  section 
of  the  1  Will.  4.  c.  60.  (1)  and  the  2nd  and 
4th  sections  of  4  &  5  Will.  4.  c.  28,  (2)  and 

(1)  Tlie  18th  section  of  1  Wfll.  4.  c  60.  enacU, 
"  That  the  several  pcoTiaionahereinb^re  contained 
shall  extend  to  everj  other  case  of  a  constructiTe 
trast,  or  trust  arising  or  resulting  by  implication 
of  law;  but  in  erery  such  case  where  the  alleged 
trustee  has  or  claims  a  beneficial  interest  adversely 
to  the  party  seeking  a  conveyance  or  transfer,  no 
order  shall  be  made  for  the  execution  of  a  convey- 
ance or  transfer  by  such  alleged  trustee,  until  after 
it  has  been  declared  by  the  Court  of  Chancery,  in 
a  suit  regularly  instituted  in  such  court,  that  such 
person  is  a  trustee  for  the  person  so  seeking  a 
conveyance  or  transfer;  but  this  act  shall  not 
extend  to  cases  upon  partition,  or  cases  arising  out 
of  the  doctrine  of  election  in  equity,  or  to  a  vtndor, 
except  in  any  case  hereinbefore  expressly  provided 
for." 

(2)  The  2nd  section  of  4  &  5  Will.  4.  c.  28.  enacts, 
<'  That  where  any  person  seised  of  any  land  upon 


contended,  that  as  the  words  which  formed 
the  latter  part  of  the  21st  section  of  the 
former  act  were  not  inserted  in  the  latter, 
it  must  be  inferred  that  the  legislature  meant 
the  Court  to  have  jurisdiction  to  make  such 
an  order  as  was  now  asked  for,  upon  a 
petition,  in  cases  where  a  vendor  died, 
leaving  a  contract  unperformed,  and  his 
estate  escheated  to  the  Crown ;  although  a 
suit  must  be  instituted,  and  a  declaration  of 
the  Court  must  be  obtained,  before  a  pur- 
chaser could  obtain  a  conveyance  under  the 
1  Will.  4.  c.  60,  where  his  vendor  died 
without  completing  his  contract. 

Aug.  8. — The  Lord  Chancellor,  after 
stating  the  case,  and  referring  to  the  2nd  and 
4th  sections  of  4  &  5  Will.  4.  c.  23.  said, 
that  he  did  not  see  any  difficulty  in  the  pre« 
sent  case.  The  vendor  died  intestate  and 
without  heirs,  leaving  the  contract  unper- 
formed, and  his  estate  escheated  to  the 
Crown.  In  cases  where  there  was  no  escheat, 
but  the  estate  of  the  vendor  was  transmitted 
to  other  parties,  the  act  of  1  Will.  4.  c.  60« 
had  introduced  certain  exceptions,  but  the 
act  of  4  &  5  Will.  4.  c.  23.  did  not  contain 
any  such  exceptions:  and  his  Lordship 
therefore  thought  the  order  ought  to  be 
made  according  to  the  prayer  of  this  petition. 


L 
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STABffPS  0.  THE  BIRMINGHAM, 
WOLVERHAMPTON  AND  STOUR 
VALLEY  RAILWAY  COMPANY. 


Railway  Company — Power  to  take  Lands 
— Notice^  Effect  of — Lands  Clauses  Con* 
solidation  Act^  1845. 

Where  a  railway  company  gives  notice  of 
their  intention  to  form  their  railway  under  a 

any  trust,  or  hy  way  of  mortgage,  dies  without  an 
heir,  it  shall  he  lawful  for  the  Court  of  Chancery 
to  appoint  a  person  to  convey  such  land  in  like 
manner  as  is  prorided  hy  U  Geo.  4.  &  1  Will.  4. 
e.  60,  in  ca«e  such  trustee  or  mortgagee  had  left  an 
heir,  and  it  was  not  known  who  was  such  heir:  and 
such  conveyance  shall  be  as  eflbctual  as  if  there  was 
such  heir." 

The  4th  section  enacts,  "  That  the  several  pron- 
sions  of  this  act  shall  extend  to  every  ease  of  a 
trustee  having  some  beneficial  estate  or  interest  in. 
the  same  su^ect,  or  some  dutv  as  trustee  to  per- 
form, and  also  to  every  C€ue  rf  a  tnui  ariring  or 
retuUing  by  implication  qf  law,  or  by  eonttnteiUm  of 
equity.** 
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per$on*s  land  hy  means  of  a  tunnel^  and  to 
treat  with  him  for  the  amount  of  compensa' 
tion,  they  are  not  thereby  precluded  from 
afterwards  giving  notice  of  their  intention  to 
take,  or  from  taking  the  surface  of  the  same 
land  where  they  find  that  the  making  of  the 
tunnel  is  impracticable  or  dangerous  to  the 
buildings  on  the  surface. 

Where  a  railway  company  has  power  to 
take  a  certain  quantity  of  land,  that  power 
is  not  exhausted  by  their  taking,  in  the  first 
instance,  a  smaller  quantity,  if  they  after^ 
wards  find  that  the  quantity  comprised  in 
their  first  purchase  is  not  sufficient  for  their 
works. 

This  bill  was  filed  in  October  1847.  The 
plaintiff  was  the  lessee  of  some  property  in 
Birmingham,  under  which  the  Birmingham, 
Wolverhampton  and  Stour  Valley  Railway 
Company  had  begun  to  form  a  tunnel  for 
the  purpose  of  carrying  the  intended  rail- 
way under  that  part  of  Birmingham. 

On  the  24th  of  December  1846,  the  com- 
pany had  served  a  notice  upon  the  plaintiff 
that  they  required  such  part  of  the  plaintiff's 
land  as  would  be  necessary  for  the  purpose 
of  making  and  maintaining  the  tunnel,  rail- 
way, and  works  authorized  by  their  act,  and 
calling  upon  him  to  send  in  a  particular  of 
his  claim. 

No  claim  was  sent  in  by  the  plaintiff,  but 
the  company  paid  a  sum  of  75/.  into  the 
Bank  of  England  under  the  85th  section  of 
the  Lands  Clauses  Consolidation  Act,  1845 
(1),  and  commenced  their  excavations  under 
the  plaintiff's  premises.  In  proceeding  to 
make  the  tunnel  the  company  were  obliged 
to  have  recourse  to  blasting,  and  the  ex- 
plosions had  shaken  the  houses  and  manu- 
factories of  the  plaintiff,  and  the  walls  and 
arches  on  which  they  were  supported  had 
become  cracked  and  broken. 

The  plaintiff  then  filed  this  bill,  which 
prayed  for  an  injunction  to  restrain  the 
company  from  proceeding  with  the  con- 
struction of  the  tunnel  in  such  manner  as  to 
destroy  or  injure  the  premises  of  the  plaintiff, 
and  for  an  account  of  the  damage  which 
they  had  already  done. 

The  plaintiff  obtained  an  injunction  shortly 
after  the  filing  of  the  bill. 

The  company  put  in  an  answer  in  Feb- 

(1)  8  Vict  c.  18. 


ruary  1848,  and  thereby  stated  that  they 
intended  to  purchase  the  interest  of  the 
plaintiff  in  the  surface,  and  had  given  him 
notice  of  their  intention  to  treat  with  him 
for  the  value  of  his  interest  in  the  premises. 
After  the  filing  of  the  answer  the  company 
caused  the  value  of  the  plaintiff's  interest 
to  be  assessed  by  valuers,  and  had  paid  the 
amount  into  the  Bank.  They  then  moved 
before  Vice  Chancellor  Wigram  that  the  in- 
junction should  be  dissolved. 

A  question  arose  whether  it  had  not  be- 
come necessary  either  that  the  defendants 
should  file  a  supplemental  answer,  in  order 
that  the  proceedings  for  the  purchase  of  the 
plaintiff's  interest  in  the  surface  might  be 
upon  the  record,  or  that  the  company  might 
file  a  second  bill  stating  these  fiicts.  The 
Vice  Chancellor  Wigram  refused,  under  iht 
circumstances,  to  dissolve  the  injunction, 
and  the  application  was  then  renewed  before 
the  Lord  Chancellor. 

The  most  important  question  which  was 
discussed  was,  whether  after  the  company 
had  given  one  notice  in  which  they  declared 
their  intention  to  make  the  railway  by  a 
tunnel,  and  to  treat  with  the  plaintiff  for  the 
amount  of  compensation  to  which  he  was 
entitled,  the  powers  given  by  the  act  of 
parliament  were  not  exhausted,  so  that  the 
subsequent  notice  that  they  wished  to  pur- 
chase the  surface  also,  was  a  mere  nullity. 

Upon  this  point  the  following  cases  were 
cited: — 

Webb  V.  the  Manchester  and  Leeds 
Railway  Company,  4  Myl.  &  Cr.  116. 

Simpson  v.  the  Lancaster  and  Carlisle 
Railway  Company,  4  Rail.  Cas.  625. 

The  SoUciior  General,  Mr.  /.  Parker, 
and  Mr.  Speed  appeared  for  the  company, 
and 

Mr,  Rolt  and  Mr,  Terrell,  for  the  plaintiff. 

Aug.  9, 1848. — The  Lord  Chancellor. 
<^The  first  question  is,  whether,  having 
given  notice  of  taking  the  earth  which  would 
be  within  the  limits  of  the  tunnel,  the  com- 
pany are  at  liberty  under  the  act,  upon  after- 
wards finding  that  they  cannot  work  the 
tunnel  as  they  expected,  to  give  another 
notice  to  take  the  surface  down  to  the  land 
required  for  the  tunnel,  which  alone  they 
had  originally  given   notice  to  .purchase. 
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Now,  it  appears  that  the  act  of  parliament 
does  not  lay  down  any  rule  for  that,  but 
simply  that  the  party  working  under  the 
aet,  the  company,  are  to  give  notice  of  what 
land  they  may  require,  not  specifying  that 
they  must  at  one  time  decide  what  land 
they  require,  but  that  they  cannot  take 
any  land  without  giving  the  notice.  Well, 
they  give  notice  of  requiring  the  land  within 
the  limits  of  the  tunnel,  and  now  they  give 
another  notice,  which  is,  in  substance,  a 
notice  that  they  shall  take  the  whole  which 
they  would  have  had  a  right  to  take  if  they 
had  known  at  the  time  when  they  gave  the 
first  notice  that  they  should  be  under  the 
necessity  of  obtaining  the  surface  as  well  as 
land  under  the  surfoce.  Nothing  can  be 
more  inconvenient  than  to  lay  down  a  rule 
that,  before  the  works  are  commenced,  and 
consequently  before  the  company  and 
their  officers  and  engineers  can  know  what 
difficulties  they  shall  have  to  encounter, 
they  shall  be  obliged  to  decide  once  for  all 
upon  the  precise  quantity  of  land  which 
they  may  require  for  the  purpose  of  com- 
pleting their  works.  It  is  obvious  that  in 
many  cases  it  would  make  a  difierence  in 
the  opinion  of  those  whose  duty  it  is  to 
advise  the  company  upon  these  works,  and 
they  may  afterwards  find  it  necessary  to 
take  more  land  than  they  originally  intended 
to  take.  Now,  that  case  of  Webb  vl  the 
Aimnckester  and  Leeds  Railway  Company 
is  one  which,  although  the  point  was  not 
argued,  shews  how  very  probable  it  is  that 
such  circumstances  may  arise.  They  pro- 
pose to  make  a  cutting :  if  the  soil  is  of  a 
particular  description,  if  it  is  stiff  clay,  they 
may  make  the  sides  steeper  than  if  it  is  of  a 
looser  texture.  If,  either  by  mistake  or  being 
misled  from  wliat  they  conceive  to  be  the 
nature  of  the  soO,  they  do  not  wish  to  pur- 
chase more  than  they  think  necessary,  they 
give  notice  to  take  what  they  consider  to  be 
sufficient.  Then,  when  they  cut  through, 
they  find  that  they  cannot  make  the  sides 
so  steep  as  they  intended ;  and  in  order  to 
secure  the  railway  from  slipping  they  are 
under  the  necessity  of  making  the  banks 
more  sloping,  which  requires  a  greater 
extent  of  su^bce.  And  to  lay  down  a  rule 
by  which,  having  given  notice  of  taking  a 
certain  limited  quantity,  they  are  not  to  be 
able  to  extend  it  beyond  those  prescribed 
limits,  that  would  cause  obviously  a  great 
Nbw  Sbries,  XVII.— Chamc. 


expense  and  inconvenience,  much  greater 
than  can  possibly  be  supposed  to  arise  to  the 
landowner,  although  he  might  in  some  cases 
be  left  in  suspense  as  to  the  extent  of  land 
that  would  be  required  by  the  company. 
Until  the  works  are  carried  into  operation, 
the  company  cannot  know  for  certain 
whether  Uiey  may  or  may  not  require  some 
portion  of  the  land  beyond  that  which  they 
originally  intended  to  purchase. 

Upon  tbe  balance  of  inconvenience,  there- 
fore, there  is  no  question.  We  know  very 
well  that  those  who  have  lands  to  sell  to 
companies,  generally  speaking,  get  very  fair 
prices  for  them ;  and  where  a  railway  com- 
pany has  to  pass  through  a  man's  lands, 
whether  they  take  a  little  more  or  a  little 
less  of  the  surface,  cannot  be  a  very  great 
inconvenience  to  the  landowner.  On  the 
contrary,  if  the  company  are  restricted  to 
the  quantity  of  land  which  they  formerly 
required,  they  cannot,  in  many  cases,  go  on 
at  all.  Their  powers  are  gone,  and  if  they 
cannot  make  it  within  the  limits  of  what 
they  originally  required,  they  have  no 
power ;  they  must  come  to  parliament  again 
for  fresh  powers,  or  they  are  entirely  at  the 
mercy  of  the  landowner.  Therefore,  upon 
the  balance  of  inconvenience,  there  is  no 
comparison. 

Then  if  that  is  the  result,  and  if  there  is 
no  restriction  in  the  act  of  parliament,  except 
that  the  railway  company  must  give  notice 
of  the  land  that  they  require,  and  there  is 
no  rule  that  they  should  be  required  to  give 
a  notice,  once  for  all,  of  what  it  is  that  they 
require,  I  am  unwilling  to  put  such  a  con- 
struction upon  the  act  as  would  so  com- 
pletely limit  the  power  which  parliament 
intended  to  confer  upon  them,  that  in  many 
eases  it  would  prevent  their  proceeding  at 
all  with  their  works. 

Now,  without  adverting  to  the  many 
cases  before  the  Vice  Chancellor  of  England, 
I  do  not  find  such  a  case  before  any  other 
Judge.  Looking  to  what  the  Vice  Chancel- 
lor of  England  says  in  that  case  of  Simpson 
V.  the  Lancaster  and  Carlisle  Railway  Com' 
pany,  he  acted,  as  I  think,  very  properly,  for 
there  the  question  that  was  raised  was  under 
the  act  of  parliament  authorizing  the  rail- 
way company  to  take  certain  lands  of  the 
plaintiff.  They  took  certain  lands  of  the 
plaintiff,  and  they  afterwards  found  that  they 
should  want  more,  not  for  the  purpose  of  the 
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line  of  railway  itself,  but  for  the  purposes  of 
a  station.  There  was  a  subsequent  act  of 
parliament  which  did  not  extend  the  power 
of  taking  land  ;  therefore,  in  endeavouring 
to  take  the  plaintiff's  land  for  the  purposes 
of  the  station,  it  was  objected  to :  and  then, 
under  the  provisions  of  their  first  act,  they 
accordingly  gave  notice  of  taking  land  for 
the  purpose  of  the  station.  The  station 
itself  is  certainly  part  of  the  works  of  the 
railway,  and  it  does  extend  to  all  those 
necessary  conveniences  which  are  necessary 
to  the  working  of  the  railway  of  which  the 
station  is  a  part.  Now,  in  that  case,  the 
Vice  Chancellor  says,  and  very  reasonably, 
how  could  the  company  know  exactly 
where  the  station  would  have  to  be  made  ? 
He  says,  "  The  next  question  is,  whether 
the  powers  in  the  act  were  exhausted  ?  It 
appears  to  me  impossible  to  say  so.  The 
company  had  not  only  power  under  the  first 
act  to  make  a  railway,  but  they  had  also  a 
power  to  make  a  station  ;  and  it  seems  to 
me  that  the  making  a  station  and  the  choice 
where  the  station  should  be  made  is  a  matter 
that  may  very  well  come  into  consideration 
after  the  railway  has  been  made."  He 
then  alludes  to  a  particular  station.  The 
case  created  a  good  deal  of  discussion  at 
the  time.  Now  I  quite  concur  in  that  view 
of  the  case,  and  this  is  a  much  stronger  case 
than  that  was ;  because  the  company  may 
be  supposed  to  be  able  to  anticipate  before- 
hand where  their  station  will  have  to  be 
placed ;  but  they  cannot  be  supposed  to 
know  what  may  be  the  natural  difficulties 
that  may  occur  in  the  construction  of  the 
works,  particularly  with  regard  to  the  na- 
ture of  the  soil.  They  intended  to  make 
the  railway  pass  under  the  plaintiff's  house 
by  means  of  a  tunnel.  The  company  cannot 
work  their  tunnel  without  using  means 
which  would  be  injurious  to  the  plaintiff's 
house.  Therefore  it  is  very  natural  that 
the  plaintiff  should  complain  of  the  damage 
that  would  arise  to  his  house.  The  com- 
pany  then,  upon  commencing  to  construct 
their  tunnel,  for  the  first  time  discover  that 
they  shall  require  other  land  of  the  plaintiff, 
namely,  the  land  which  they  proposed  to 
take  upon  the  surface;  and  it  comes  pre- 
cisely within  the  terms  of  the  act.  The 
experiment  of  trying  to  make  the  tunnel 
shewed  them  that  the  surface  would  be 
required,   and    they    could  not    carry    on 


their  works  without  having  the  Bmiace^  and 
they  therefore'  give  a  new  notice  that  they 
must  take  the  surface  for  that  purpose. 
Is  not  that  as  much  within  the  power  of 
the  act  as  giving  a  new  notice  that  they 
require  more  land  for  the  purpose  of  a 
station?  There  are  many  circumstances 
that  might  point  out  to  them  where  the  sta- 
tion ought  to  be  made.  There  would  be 
more  facility  in  arranging  where  the  station 
ought  to  be  than  there  would  be  in  dis- 
covering what  might  become  necessary  in 
the  working  of  a  tunnel,  from  the  nature  of 
the  soil,  which  it  is  Impossible  to  judge  of 
before  the  experiment  is  made. 

This,  therefore,  is  certainly  more  fair  and 
reasonable  than  the  contrary  construction ; 
and  it  is  a  construction  which  the  interests  of 
the  company  require  should  be  put  upon  it. 
It  does  not  impose  upon  the  landowner  the 
same  .inconvenience  which  would  arise  to 
the  company  from  a  contrary  decision.  And 
I  have  the  authority, — whatever  the  other 
cases  may  be, — I  have  the  authority  of  the 
Vice  Chancellor  of  England  in  this  case  of 
Simpson  v.  the  Lancaster  and  Carlisle  Rail- 
way Company^  that  the  act  is  not  only 
capable  of  such  a  construction,  but  that  it 
is  a  right  and  proper  construction. 

Concurring,  therefore,  with  his  Honour 
in  that  view,  as  connected  with  the  con- 
struction of  the  act,  I  am  of  opinion 
that  the  company  having  pursued  the 
direction  in  the  execution  of  the  powers 
given  to  them  by  the  act,  of  taking  the 
whole  of  the  plaintiff's  land,  they  may,  by 
any  subsequent  proceeding,  consider  them- 
selves entitled  under  the  provisions  of  the 
act  to  deal  with  the  property  which  they 
have  valued,  and  which  they  take  the  usoal 
course  of  entitling  themselves  to  by  follow- 
ing the  directions  of  the  act 

The  case  then  resolves  itself  into  this : — 
The  ground  upon  which  the  injunction  wss 
originally  obtained  has  failed ;  the  plaintiff 
has  no  longer  an  interest  in  the  property 
which  gave  him  a  title  to  the  injunction 
that  was  originally  granted ;  and,  therefore, 
the  injunction  must  be  dissolved,  and  the 
company  must  be  considered  as  having 
proceeded  regularly  under  the  provisions  of 
the  act. 

I  was  at  first  struck  with  the  supposed 
inconsistency  of  the  notices,  namely,  that 
the  first  notice  comprised  the  earth  that 
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vas  necessary  for  the  tiinnel,  and  there  is 
now  a  notice  to  purchase  the  whole.  Now 
I  have  decided,  and  decided  generally  in 
all  the  cases  where  the  question  has  arisen, 
that,  where  a  company  gives  notice  to  pur- 
chase, and  where  they  have  described  the 
quantity  of  land  that  they  require,  by  that 
means  they  enter  into  a  contract  with  the 
landowner  to  make  the  purchase ;  and  that, 
therefore,  they  cannot  afterwards  depart  from 
it ;  they  cannot  say,  I  have  agreed  with  you 
to  purchase  two  acres  of  your  land,  but  I 
now  find  that  we  do  not  require  it,  and  I 
give  you  notice  that  I  mean  only  to  purchase 
one  acre.  If  what  they  have  done  is  by 
contract,  they  cannot  afterwards  alter  it ; 
but  it  does  not  at  all  follow,  that  having 
given  notice  to  purchase  one  acre  of  land, 
they  cannot  afterwards  give  a  notice  to 
purchase  another.  Then,  is  there  any  irre- 
gularity in  saying,  that  having  given  you 
notice  to  purchase  one  acre,  I  now  give 
yon  notice  to  purchase  two  ?  That  does 
not  affect  the  contract:  whatever  the  course 
may  be,  for  the  purpose  of  ascertaining  the 
value  of  the  land  required  by  the  first 
notice,  it  is  not  at  all  affected  by  the  notice  to 
purchase  the  other.  It  amounts  to  this,  that 
in  addition  to  the  first  notice  requiring  a 
certain  portion  of  land,  I  now  give  you  noi- 
tice  that  I  want  another.  And  all  that  is 
for  the  benefit  of  the  landowner;  because 
there  having  been  a  certain  value  put  upon 
that  which  is  of  no  value  to  the  owner, 
namely,  the  earth  some  distance  under  the 
house,  and  which,  therefore,  never  could  be 
of  any  value  to  him,  the  company  have  been 
obliged  to  pay  into  court  the  value  of  that 
property  so  valueless  to  the  owner  of  the 
house.  Now,  they  come  and  propose  to 
purchase  the  whole.  It  may  be,  that  there 
may  be  paid  into  court  a  larger  sum,  and 
therefore  the  security  extended  beyond  what 
would  have  been  the  case  if  the  notice  had 
been  originally  to  purchase  the  whole,  but 
it  cannot  be  less.  It  can  be  increased, 
therefore  it  must  at  all  events  be  the  whole 
value  of  the  surfiice  down  to  any  distance 
under  ground.  I  cannot,  therefore,  think 
that  there  is  any  objection  existing  to 
the  second  notice,  though  it  be  general 
and  embracing  the  land  intended  to  be 
comprised  in  the  first.  The  result  there- 
fore is,  that  the  company  have  now  put 
themselves  in  a  position  to  have  the  injunc- 


tion dissolved,  and  to  become  the  purchasers 
of  the  whole  of  the  land  under  the  act. 

With  regard  to  the  costs,  there  certainly 
is  some  difficulty  as  to  the  mode  in  which 
these  proceedings  have  been  arranged.  It 
is  not  disputed  that  the  original  injunction 
was  correct,  the  plaintiff  had  a  right  to  it, 
and  it  is  only  got  rid  of  by  putting  him  in 
a  different  position  from  what  he  was  in 
originally. 

It  was  ultimately  arranged  that  all  further 
proceedings  in  the  suit  should  be  stayed, 
the  company  paying  all  the  costs  of  the  suit. 


} 


BRANCH  0.  BROWNE. 


K.  Bruce,  V.C. 
May  29. 

Creditors^  Suit — Tenant  for  Life — Con- 
veyancea  to  Purchasers^ 

The  tenant  for  life,  under  the  will  of  a 
testator,  (not  a  trader,)  of  freehold  and 
copyhold  estates  ordered  to  be  sold  in  a  ere- 
ditors*  suit,  for  the  payment  of  his  debts, 
may  convey  and  surrender  to  purchasers 
under  the  1  Will.  4.  e.  47.  and  the  S  ^  4: 
Will.  4.  c.  104. 

This  was  a  creditors*  suit  for  the  admin- 
istration of  the  estate  of  £.  D.  Browne. 

£.  D.  Browne,  by  his  will  dated  the  12th 
of  July  1836,  devised  all  his  real  estate  to  his 
wife,  Ann  Browne,  for  her  life,  and,  after  her 
decease,  to  trustees  upon  the  trusts  therein 
mentioned. . 

The  real  estate  of  the  testator  consisted 
partly  of  freehold  and  partly  of  copyhold 
property.  By  an  order  made  in  the  cause, 
it  was  ordered  that  the  Master  should  direct 
such  part  of  the  testator's  real  estates  as  he 
should  think  proper,  to  be  sold.  The  Mas- 
ter selected  certain  parts  of  the  freehold  and 
copyhold  property  for  sale,  and  they  were 
sold  accordingly. 

The  plaintiffs  now  presented  a  petition, 
praying  that  Ann  Browne,  the  widow,  the 
tenant  for  life  of  the  testator's  real  estates, 
should  convey  and-  surrender  the  property 
sold  to  the  purchasers. 

By  the  1  Will.  4.  c.  47.  it  was  enacted, 
that  freehold  lands  of  testators,  who  were 
traders,  should  be  assets  to  be  administered 
in  a  court  of  equity  for  payment  of  all  debts 
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both  by  specialty  and  by  simple  contract ; 
and  by  the  12th  section  of  that  act  it  was 
enacted,  that  where  any  hereditaments  should 
be  devised  by  any  person  whose  estate 
under  that  act  or  by  law  should  be  liable  to 
the  payment  of  his  debts,  and  by  such  derise 
should  be  Tested  in  any  person  for  life, 
with  remainder  over,  and  a  decree  should  be 
made  for  the  sale  thereof  for  the  payment  of 
such  debts,  it  should  be  lawful  for  the  Court 
to  direct  any  such  tenant  for  life  to  convey 
the  fee  simple  thereof  to  the  purchasers. 

By  the  3  &  4  Will.  4.  c.  104.  it  was  enacted 
that  the  freehold  and  copyhold  estates  of  all 
testators  should  be  assets  to  be  administered 
in  courts  of  equity  for  the  payment  of  all 
their  debts,  whether  by  specialty  or  simple 
contract. 

The  only  question  on  the  petition  was, 
whether  lands  sold  under  the  3  &  4  Will.  4. 
c.  )04.  could  be  conveyed  by  the  tenant 
for  life  under  the  1 2th  section  of  the  I  Will.  4. 
c.  47. 

Mr.  Grefuide,  for  the  petitioners. 

Mr.  Bromley  and  Mr.  Jtendall^  for  the 
purchasers. 

Kniobt  Bruce,  V.C.  said  that  it  ap* 
peared  to  be  a  reasonable  construction  of  the 
acts  that  the  tenant  for  life  should  have  the 
power  of  convepng  the  freehold  and  copy- 
hold property  under  the  circumstances  stated 
in  the  petition,  and  that  he  would  make  the 
order. 


Lunatic — Renewal  of  Lease — Costs  of 
Renewal^!  Will  4.  c.  65.  s.  19. 

Where  a  lunaHe  was  hound  hy  covenant 
to  grant  a  renewal  of  a  Uase^  the  expenses 
incurred  by  the  lessee  in  applying  to  the 
Court,  under  the  1  WUl.  4.  e.  65,  for  a 
direction  to  the  committee  to  execute  a  lease 
instead  of  the  lunatic,  must  he  home  by  the 
lunations  estate,   * 

This  was  a  petition  presented  by  the  ad- 
ministrator de  bonis  non  of  a  person  who  held 
some  property  under  a  lease,  which  con- 
tained a  covenant  under  which  a  party  who 
was  now  a  lunatic  was  bound  to  grant  a 
renewal  of  the  lease.     It  prayed  that  the 


committee  might  be  directed  to  execute  a 
lease  instead  of  the  lunatic.  The  renewal 
of  the  lease  was  not  opposed ;  but  it  was 
contended,  on  behalf  of  the  petitioner,  that 
the  costs  of  this  applicatioii  ought  to  be 
borne  by  the  lunatic's  estate ;  and  the  com- 
mittee resisted  that  claim. 

Mr,  Prendergast,  in  support  of  tlie  peti- 
tion, cited  Ex  parte  Prickett  (1)  and  In  re 
Townsend(J2C). 

Mr,  James  Parker^  contri,  insisted  that, 
in  the  case  cited,  the  application  was  for  the 
benefit  of  the  lunatic ;  but  that  here  the 
application  was  for  the  benefit  of  the  lessee. 
He  cited  Hanson  v.  Lake{t)» 


The  Lord  Chanceixor  said  thst  tiiere 
would  not  have  been  any  necesnty  for  this 
application  to  the  Court  unless  the  party 
who  was  bound  to  grant  a  renewal  of  the 
lease  had  become  incompetent  to  do  so.  As, 
therefore,  the  expense  bisd  been  oecasaoned 
by  the  lunatic,  he  thought  the  lunatic's 
estate  ought  to  bear  the  expense.  His 
Lordship  idso  added,  that  it  would  have  been 
a  more  desirable  course  if  the  committee 
could  have  made  an  application  for  this 
purpose  when  he  had  occasion  to  bring  any 
other  matters  before  the  Court,  so  that  a 
smaller  expense  might  have  been  thrown 
upon  the  lunatic's  estate. 


E.  Bruce 
June  8 


,V.C.f 
8.        I 


LANOHAM  9,  THK  GREAT 
NORTHERN  EAUWAT 
COMPANT. 


Railway  Company — Costs — Staying  Pro^ 
eeedings  in  a  Suit, 

A  railway  company^  assuming  to  act  under 
the  S5th  section  of  the  Lands  Ciausee  Csa- 
soUdation  Act,  took  possession  of  same  lands 
belonging  to  A ;  whereupon  A,  filed  an  in* 
junction  bill  against  the  company,  and  mooed 
accordingly.  By  an  arrangement  made  at 
the  hearing,  the  company  undertook  to 
the  question  of  the  valuebefore  a  jury  as 
as  possible,  and  the  value  was  aeeordingly 
ascertained,  and  the  amount  paid  to  A,    A 

(1)  3Swui8t  ISO. 

(2)  2  PhiL  348  i    s.  c  16  Law  J.  Rep.  (n^s.) 
Cfaanc.  456. 

(3)  2  You.  &  Coll.  CO.  838. 
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moiion  by  A*  that  the  taxing  Master  might 
tax  the  costs  of  the  suit^  and  that  the  eompanp 
might  pag  them^  and  that  all  fwrther  pro^ 
eeedings  m  the  suit  might  be  staged^  was 
refiisedf  but  the  costs  of  it  were  reserved. 

The  Great  Northern  Railway  Company, 
assuming  to  act  under  the  powers  of  the 
85th  section  of  the  8  Vict.  c.  18.  (the 
Lands  Clauses  Consolidation  Act),  gave 
notice  of  their  intention  to  take  possession 
of  a  piece  of  land  at  Holloway,  to  which 
the  plaintiffs  in  this  suit  were  entitled  as 
tenants  in  common.  The  plaintiffs,  con* 
eeiving  that  the  company  had  not  complied 
with  the  requisition  of  the  act,  filed  a  hill 
for  an  injunction  to  restrain  the  company 
fixMn  taking  possession  of  the  land,  and 
moved  for  an  injunction  accordingly. 

The  case  upon  this  motion  is  reported  in 
16  Law  J.  Rep.  (n.s.)  Chanc.  437. 

An  arrangement  was  made,  at  the  hearing 
of  the  motion,  that  the  company  should  not 
enter  upon  the  land  until  they  had  lodged 
a  warrant  for  summoning  a  jury,  and.  the 
company  undertook,  after  having  lodged 
such  warrant,  to  prosecute  it  with  due  dili- 
gence. 

A  warrant  was  lodged  accordingly,  and 
the  jury  found  the  value  of  the  land  to  he 
5,0001.,  which  was  paid  by  the  company  to 
the  plaintiffii. 

The  plaintiffs  then  applied  to  the  com« 
pany  for  payment  of  this  costs  of  the  suit, 
unth  a  view  to  putting  an  end  to  it  without 
further  expense.  The  company  having 
declined  to  comply  with  this  requisition, 
the  plaintiffs  now  moved  that  it  should  be 
referred  to  the  taxing  Master  to  tax  the 
plaintiffs  their  costs  of  the  suit  and  of  this 
application,  and  that  the  defendants  should 
pay  such  costs,  and  that  all  further  pro* 
eeedings  in  the  suit  should  be  stayed. 

Mr.  Bacon  and  Mr.  Pole^  for  the  motion, 
contended  that  the  plaintiffs  were  right  in 
the  course  which  they  had  pursued  on 
the  present  modon,  and  that,  had  they  gone 
on  with  the  suit  without  taking  this  step, 
they  would  have  been  liable  to  the  costs  so 
to  be  incurred.     They  cited—- 

Sivell  V.  Abraham,  8  Beav.  598,  and 
Winier  v,   Vizetellg,  before  the   Vice 
Chancellor  of  England,   Leg.   Obs. 
27th  of  April  1848. 


Enioht  Brucb,  V.C. — ^In  the  case  before 
Sur  Lancelot  8hadwell  there  was  no  oppo- 
sition, as  the  parties  had  made  an  agreement 
to  pay  the  costs.  A  defendant,  I  condnde^ 
is  entitled  to  file  an  answer  to  be  read  on 
the  question  of  costs.  The  motion  must  be 
refuMd,  though  I  must  confess  that  reason 
and  sense  seem  to  be  in  &vour  of  it.  I  say 
this,  assuming,  as  I  must  for  the  present 
purpose,  that  the  statements  of  the  plain* 
tiffs'  bill  are  true.  I  shall  reserve  the  costs, 
unless  the  defendants  can  shew  sufikient 
reason  to  the  contrary. 

Mr,  fVigram  and  Mr.  E.  B.  Denison 
then  contended  that  the  motion  ought  to  be 
refbsed  with  costs;  but 

Knight  Bruce,  V.C.  reserved  the  costs 
of  the  motion. 


K.  Bruce,  V.C. 
June  24. 


} 


LEE  V.  EQREMONT. 


Practice — Depositions,  Ingrossment  of-^ 
Witnesses*  Names. 

From  the  error  of  the  eommissianer  the 
names  of  the  witnesses  examined  in  the  cause 
were  not  affixed  to  the  ingrossmeni  of  their 
depositions.  On  a  motion  for  the  suppressiou 
of  the  depositions  on  this  ground,  it  was 
ordered  that  the  names  should  be  added  to 
the  ingrossment,  and  that  the  costs  of  the 
motion  should  be  costs  in  the  cause* 

This  was  a  motion,  on  behalf  of  the  de- 
fendant, to  suppress  the  depositions  taken 
by  the  plaintiff  in  this  ease  on  the  gpround 
that,  in  the  ingrossments  which  were  filed* 
the  names  of  the  witnesses  did  not  appear 
to  be  affixed. 

On  the  part  of  the  plaintiff,  in  opposition 
to  the  motion,  an  affidavit  of  the  ^commis- 
sioner  was  read,  whereby  he  stated,    that 
certain  papers  referred  to  by  him  were  the 
drafts  of  the  depositions  of  the  witneaaea, 
and  that  each  witness  had  been  duly  sworn, 
and  had  duly  signed  his  or  her  deposition 
on  each  separate  sheet,  aa  well  as  at  ihe  end 
thereof,  in  deponent's  presence;   a»d    ^^^ 
he  did  not  put,  or  cause  the  sworo   clerk. 
employed  by  him  in  cop3nng  or  ingrosaing 
such  depositions  to  put,  the  names  of  the 
witnesses  on  the  ingrossments  of  the  depo- 
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sitions,  as  be  considered  that  it  was  un- 
necessary so  to  do ;  but  tbat  be  was  willing 
to  supply  tbe  omission  of  the  names,  if  the 
Court  should  think  fit  so  to  direct. 

Mr*  G.  Z.  Russell,  for  the  motion,  con« 
tended  that,  even  with  the  affidavit  of  the 
commissioner,  there  was  not  sufficient  proof 
that  the  depositions  had  been  signed  by  the 
witnesses,  and  that  the  witnesses  in  the  pre- 
sent state  of  things  could  not  be  indicted 
for  perjury.  The  ingrossment  of  the  depo- 
sitions ought  to  have  been  signed  by  the 
witnesses. 

[ilfr.  Berrey,  the  clerk  of  records  and 
writs  and  the  registrar  in  court,  stated  that, 
according  to  the  practice,  witnesses  signed 
the  drafts  of  the  depositions  only,  and  that 
the  ingrossment  which  was  filed  was  merely 
a  copy  of  the  draft,  including  the  signatures 
of  the  witnesses.] 

Mr.  O.  L.  Russell  said  that  he  had  no 
wish  to  create  useless  expense  or  difficulty, 
and  that  if  the  Court  should  be  of  opinion 
that  the  depositions  could  be  properly 
amended  by  adding  the  names  of  the  wit- 
nesses, he  would  be  content  with  them  in 
that  form.  If  this  was  to  hip  done  the  plain- 
tiff ought  to  pay  the  costs  of  this  motion. 
The  error  was  the  error  of  the  plainti^ 
as  the  commissioner  was  his  agent  for  the 
purpose  of  the  commission. 

[Knioht  Bruce,  V.C. — The  commis- 
sioner is  now  the  agent  of  both  parties,  and 
the  error  is  no  more  attributable  to  one 
party  than  the  other.] 

Mr.  G.  L.  Russell. — This  case  is  like 
the  case  of  a  bill  or  an  answer  filed  without 
the  signature  of  counsel,  in  which  case  the 
party  who  files  the  defective  pleading  has 
to  pay  the  costs. 

Mr.  Wigram  and  Mr.  FoUett,  for  the 
plaintiff,  cited  Brydges  v.  Branfill(\). 

Knight  Bruce,  V.C.^In  the  cases  men- 
tioned by  Mr.  Russell  the  error  is  in  the  party 
misleading  the  officers  of  the  court  by  ten- 
dering to  him  documents  which  are  irregular 
from  not  having  the  signature.  Here  the 
error  is  in  the  officer  himself.  Neither  the 
registrar  nor  the  derk  of  records  and  writs 
sees  any  reason,  nor  do  I,  that  the  plaintiff 
should  pay  the  costs.  The  commissioner 
appears  to  be  away  from  town,  therefore 

(1)  12  Sim.  834;  s.  c.  11  Uw  J.  Rep.  (n.s.) 
Chano.  12. 


let  the  clerk  of  records  and  writs  amend  the 
depositions  in  this  cause  on  the  part  of  the 
plaintiff,  by  adding  the  names  of  the  wit- 
nesses to  the  depositions,  and  let  the  costs 
of  the  motion  be  costs  in  the  cause. 


K.  Bruce,  V.C.  1 

J  14  I    ^^^^^^  ^'  ROWLANDS. 

Will — Construction— '^^  Recommend.** 

A  testator^  hy  his  mil,  gave  all  his  estate 
to  his  wife  A.  for  her  life ;  and,  after  her 
deaths  as  to  2,000<.  part  thereof^  he  gave 
the  same  to  he  disposed  of  hy  her  wiU,  in 
such  manner  as  she  should  think  proper; 
but  recommended  her  to  dispose  of  one  half 
to  her  relations,  and  the  other  half  to  such 
of  his  relations  as  she  should  thitUt  proper. 
A.  by  will  disposed  of  the  2,000/.  amoi^ 
various  persons,  some  of  whom  did  not 
belong  to  either  of  the  classes  mentioned  in 
the  will: — Held,  that  the  word  *^ recom- 
mend** did  not  create  a  bistding  trust,  and 
that  A.  had  the  power  of  disposing  of  the 
fund  in  any  way  that  she  pleased. 

James  Batson,by  his  will,  dated  the  11th 
of  January  1 820,  left  all  his  real  and  personal 
estate  to  trustees  upon  trust,  to  convert  the 
same  into  money,  and  to  invest  such  money 
in  the  manner  therein  mentioned,  and  to  pay 
the  income  of  such  investments  to  his  wife 
for  her  life.  The  will  then  contained  the 
clause  following :  **  And  after  her  decease, 
as  to  2,000/.,  part  of  the  said  principal 
money,  I  give  the  same  to  be  disposed  by 
her  will  in  such  way  as  she  shall  think 
proper ;  but  I  recommend  her  to  dispose  of 
one  half  thereof  to  her  own  relations,  and 
the  other  half  among  such  of  my  relations 
as  she  shall  think  proper." 

Mr.  Batson  died  soon  after  the  date  of 
his  will.  Mrs.  Batson,  by  her  will,  dated  in 
January  1836,  after  reciting  her  power 
over  the  2,000/.  mentioned  in  her  has- 
band's  will,  disposed  of  it  in  different  sums 
to  different  persons,  some  of  whom  were 
not  related  either  to  herself  or  her  hus- 
band. The  only  question  in  this  suit  was 
whether  Mrs.  Batson  was,  under  the  power 
in  her  husband's  will,  enabled  to  dispose  of 
any  part  of  the  2,000/.  to  persons  not  coming 
within  the  classes  mentioned  in  that  will, 
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or,  in  other  words,  whether  the  word  "  re- 
commend" had  the  power  of  a  binding  trust. 

Mr,  Russell^  Mr,  Hisiop  Clarke^  Mr. 
Hallf  Mr,  Shapter,  and  Mr,  Stevens,  con- 
tended that  a  binding  trust  had  been  created 
by  the  word  "recommend."  They  cited 
the  first  part  of  the  judgment  of  the  Lord 
Chancellor  in  Paul  v.  Compton{l\  as  con- 
taining the  doctrine  on  the  subject.  They 
also  cited  Mnlim  v.  Keighley  (2),  where 
there  was  a  bequest  of  residue  to  A,  followed 
by  a  recommendation  to  dispose  of  it  in  a 
particular  way; — Cruvoys  v.  Co/mait  (3), 
where  there  was  a  bequest  of  a  fund  to  A, 
followed  by  an  absolute  desire  that  she  would 
bequeath  it  to  her  fiEunily ; — Parsons  v.  Baker 
(4),  where  there  was  a  devise  to  A.  in  fee,  not 
doubting  that  he  would  dispose  of  it  to  a  cer- 
tain class ; — Birch  v.  fVade^S),  where  there 
was  a  bequest  of  a  fund  to  A,  followed  by  a 
desire  that  a  part  should  be  left  entirely  at 
the  disposal  of  A.  among  such  of  her  rela- 
tions as  she  should  think  proper ; — Eade  v. 
Bade  (6),  where  there  was  a  bequest  to  A, 
requesting  that  she  would  leave  2001.  part 
of  it  to  B.  and  C ;— Walsh  v.  Wallinger  (7), 
where  there  was  a  bequest  of  a  fund  to  A, 
trusting  that  she  would  provide  for  the  tes- 
tator's fiEunily,  and  give  and  bequeath  the 
fund  in  a  particular  manner : — in  aJl  of  which 
cases  it  had  been  held  that  a  binding  trust 
had  been  created.  They  also  dted  Shaw  v. 
Lawless  (8)  and  KnoU  v.  Cotiee  (9),  where 
the  word  "recommend"  was  considered  aa 
binding  with  reference  to  the  appointment 
of  a  receiver  and  guardian. 

Mr,  Kenyan  Parker,  Mr.  Stinion,  Mr. 
Lambert,  Mr.  Lewin,  Mr,  C,  Roupell,  and 
Mr.  Gipps,  contended  that  Mrs.  Batson 
had  the  power  of  disposing  of  the  2,000/.  by 
her  will,  in  any  way  she  pleased,  and  cited 
Hoy  V.  Master  (10),  Bardswell  v.  Bardswell 
(11).     They  also  referred  to  Sale  v.  Moore 

(1)  8  Yes.  S75.  380. 

(2)  2  y et.  Jun.  833. 
(8)  9  Vet.  319. 

(4)  18  Ibid.  479. 

(5)  8  Vet.  &  Bet.  198. 

(6)  5  Mtdd.  118. 

(7)  2  Rats.  &  Mjl.  78 ;  t.  c.  9  Law  J.  Rep. 
Cbtnc.  7. 

(8)  5  CI.  &  Fin.  129. 

(9)  2  Phil.  192. 

(10)  6  Sim.  568;  s.  c  3  Law  J.  Rep.   (n.s.) 
Chane.  184. 

(11)9  Sim.  319 ;  t.c.  7  Law  J.  Rep.  (k.s.)  Cbanc. 
268. 


(12),  Meredith  v.  Heneaye(lS),  Knight  v. 
Knight  {14:),  s.  c.  under  the  name  oi Knight 
T.  Boughton{\b),  and  White y.  Briggs(l6), 
overruled  by  the  Lord  Chancellor  (17). 

Mr,  Leach,  for  trustees. 

Mr,  Russell,  in  reply. 

Knight  Bruce,  V.C. — What  would  have 
become  of  the  fund  in  question  if  the  widow 
had  died  intestate,  survived  or  not  survived 
by  any  relative  of  her  own  or  her  husband's, 
it  is  unnecessary  to  say,  and  I  give  no 
opinion.  She  has  left  a  will;  and  by  that 
will  has  in  terms  disposed  of  the  whole 
2,000/.  subjected  to  her  power.  The  ques- 
tion is,  whether  she  was  enabled  by  the 
testator  to  dispose  of  this  sum  in  any  manner 
she  pleased,  or  whether  she  was  bound  to 
pursue  his  recommendation  as  to  the  mode 
of  disposing  of  it.  That  the  word  "  reopm- 
mend"  in  a  particular  instrument  may 
amount  to  a  command  and  create  a  binding 
trust  is  certain.  It  is  equally  certain  that 
the  word  is  susceptible  of  a  different  in- 
terpretation, consistent  with  the  legal  and 
equitable  power  of  the  person  recommended 
to  depart  from  the  recommendation.  It 
must  depend  upon  the  language  of  the  par- 
ticular instrument  in  which  this  word  i8 
found,  in  which  of  the  two  senses  it  is  to  be 
taken.  Upon  the  words  which  the  testator 
has  used  here,  I  am'  of  opinion  that  it  is 
consistent  at  once  with  his  intention  and 
with  the  course  of  the  modem  decisions  to 
say  that  she  has  not  exceeded  the  power 
which  the  testator  meant  her  to  have.  The 
consequence  is,  that  her  will  takes  effect. 


E,  V.C.I 
8.        / 


COLANDER  V,  COLANDER. 


K.  Bruce, 
Julys. 

Settlement — New  Trustees --^  Power  to 
appoint, 

A.  and  B,  were  named  as  trustees  in  a 
marriage  settlement,  hut  both  of  them  died 
without  having  executed  it,  and  without  having 

(12)  1  Sim.  584. 

(13)  Ibid.  542. 

(14)  8  Bear.  148;  lc.  9  Law  J.  Rep.  (n.s.) 
Chand.  354. 

(15)  11  CI.  &  Fin.  513. 

(16)  15  Sim.  33. 

(17)  15  Law  J.  Rep.  (n.8.)  Cbanc.  182. 
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had  any  of  the  trrni  frmperty  veiied  in  them. 
The  teUlement  contained  the  usual  power  for 
the  aftpointment  of  new  trustees.  In  a  suit 
for  the  appoimtment  of  new  trustees, — Held^ 
that  it  was  not  competent  to  the  Court  to 
direct  that  the  new  trustees  should  have  the 
power  of  naming  their  successors  in  the  same 
manner  as  if  they  had  been  the  original 
trustees* 

By  an  indenture,  dated  the  22nd  of  May 
1810,  being  the  marriage  settlement  of 
Mr.  William  Oglander  and  Lady  Maria 
Fitsroy,  it  was  declared  that  Mr.  John 
Oglander  and  Mr.  John  Smyth  should  be 
possessed  of  the  trust  funds  therein  men- 
tioned upon  the  trusts  therein  mentioned. 
The  setUement  contained  a  power  for  the 
trustees,  or  the  survivor  or  other  of  them, 
with  the  consent  of  the  intended  husband 
and  wife  during  their  lives,  and  after  their 
decease,  then  of  their  or  his  own  proper 
authority,  to  appoint  new  trustees  in  the 
place  oi  such  as  should  die,  &c. 

The  settlement  was  executed  by  Mr.  W. 
Oglander  and  Lady  Maria  Fitsroy,  and  the 
marriage  took  eflTeet.  No  part  of  the  trust 
property  mentioned  in  the  settlement  was 
ever  conveyed  to  or  vested  in  the  trustees, 
and  they  never  executed  the  settlement,  or 
in  any  way  interfered  with  the  trusts  of  it. 
Both  the  trustees  died  before  the  year  1827. 

The'bill  in  this  suit  was  filed  for  the  pur* 
pose  of  having  new  trustees  appointed  in 
the  place  of  J.  Oglander  and  J.  Smyth. 

A  petition  was  also  presented  by  the 
plaintifii,  pn^ing  that  the  persons  therein 
named  might  be  appointed  trustees. 

The  cause  and  petition  now  came  on  to 
be  heard. 

Mr.  Giffard,  for  the  petitioners,  submitted 
the  question  to  the  Court,  whether  the 
persons  to  be  appointed  to  be  the  new 
trustees  might  not  have  the  power  of  naming 
their  successors,  in  the  same  manner  as  if 
they  had  been  the  original  trustees.  He 
cited  White  Y.  White  {I). 

Mr.  Leachf  for  other  parties. 

Kmight  Bnucz,  V.C.  said  that  the  case 
cited  went  farther  than  he  should  like  to  go, 
and  that  he  was  not  willing  to  do  more  than 

(1)  6  B«tT.  221. 


make  the  common  decree  in  a  suit  for  the 
appointment  of  new  trustees.  If  more  was 
wanted  it  would  be  better  to  consider  that 
nothing  had  been  done  before  him,  and  to 
procure  the  cause  to  be  -transfexTed  to  an- 
other branch  of  the  Court,  where  what  was 
aaked  appeared  not  to  be  objected  to. 

A  decree  was  then  taken  in  the  common 
form. 


i,V.C.^ 
50;        V 


K.  Bruce, 

June  30 ;       >wa&dbn  r.  ashburner. 
July  7.       J 


Settlement — East  Indian  Securities  — 
Appcrtkmmeni  of  Dividends. 

By  a  settlement^  dated  in  1820,  trustees 
were  directed  to  invest  a  sum  of  wsoney  im 
their  hands  in  East  Indian  securities^  and  to 
pay  the  dividends  to  A.  for  Ufe^  and  after  his 
death  to  the  persons  therein  mentioned*  The 
trustees  invested  this  sum  in  the  loan  efeeted 
by  the  East  India  Company  in  1822,  and 
afterwards  transferred  Aat  debt  to  the  loan 
opened  by  the  company  in  1834.  The  dtvi- 
dends  in  respect  of  the  lastF^entioned  loan 
were  payable  on  the  I5th  of  January  and 
the  15th  of  June  in  every  year.  A.  died  en 
the  2nd  of  June  IS4S :— Held,  that  the  divi^ 
dend  payable  on  the  15th  of  June  1846  was 
not  apportionablet  and  belenyed  wholly  to 
the  persons  entitled  in  remainder. 

By  an  indenture  of  settleraent,  dated  the 
18th  of  January  1820,  certain  trustees  were 
directed  to  invest  the  sum  of  10,000/.  then 
in  their  hands  (among  other  securities)  in 
the  securities  of  the  East  India  Company, 
and  to  pay  the  dividends  to  Sir  Lionel  Smidi 
fi>r  his  life,  and  after  his  death  to  stand  pos- 
sessed of  the  capital  on  the  trusts  therein 
mentioned. 

The  following  circumstances  were  found 
by  the  Master,  in  the  report  made  by  him 
on  a  reference  to  inquire  on  what  securities 
the  above-mentioned  sum  of  10,000/.  was 
invested. 

The  East  India  Company,  in  1822, 
effected  a  loan  for  a  sum  of  moneyi  to  be 
considered  as  part  of  their  territorial  debt, 
and  to  bear  interest  at  6/.  per  cent.,  payable 
half-yearly,  on  the  31  st  of  May  and  the 


TRINITY  TERM,  1848. 


441 


dOth  of  November.  This  debt  was  evi* 
denced  by  promissory  notes  given  by  the 
company. 

The  trustees  invested  the  10,0002.  upon 
this  security  soon  after  the  loan  was  opened. 

In  1834,  the  company  determined  to  pay 
off  the  loan  of  1822,  and  issued  advertise- 
ments accordingly  announcing  such  inten* 
tion.  They  gave,  however,  to  the  holders 
of  the  notes  securing  the  sums  lent  in  1822, 
an  option  to  transfer  their  old  debt  to  a  new 
debt,  such  new  debt  to  bear  interest  at  the 
rate  of  5/.  per  cent.,  payable  half-yearly, 
and  not  to  be  redeemable  for  twenty  years 
from  the  22nd  of  April  1834,  and  with  the 
provision  that,  when  it  was  to  be  redeemed, 
a  previous  notice  of  fifteen  months  should 
be  given,  such  notice  not  to  issue  until  after 
the  21st  of  January  1853,  and  with  the 
power  for  the  company  to  postpone  payment 
for  one,  two,  or  three  years,  allowing  in- 
terest at  the  rate  aforesaid. 

The  trustees,  in  pursuance  of  this  power, 
transferred  the  old  debt  to  the  new  debt. 
The  new  debt  was  evidenced,  not  by  pro- 
missory notes,  but  by  stock  receipts,  which 
were  in  the  following  form  : — "  Fort  Wil- 
liam.— Stock  receipt — registered  as  No. 
(  ). — The   (Governor- General  in 

Council  doth  hereby  acknowledge  to  have 
received  the  sum  of  £  ,  as  a  loan  to 

the  East  India  Company,  bearing  interest 
at  51.  per  cent,  per  annum,  payable  half- 
yearly,  from  the  15th  of  January  1836." 

The  interest  on  the  new  debt  was  regu- 
larly paid  on  the  15th  of  January  and  the 
15th  of  June  in  every  year. 

Sir  Lionel  Smith  died  on  the  2nd  of  June 
1846,  thirteen  days  before  the  day  when 
a  half-yearly  dividend  was  payable. 

The  only  question  in  the  suit  was,  whether 
the  dividend  which  was  paid  on  the  15th  of 
June  1846,  should  be  apportioned  between 
the  representatives  of  Sir  Lionel  Smith  and 
the  persons  entitled  to  file  fund  in  remainder, 
or  whether  this  dividend  wholly  belonged 
to  the  persons  entitled  in  remainder. 

The  case  did  not  come  under  the  4  &  5 
Will.  4.  c.  22.  (the  act  for  the  apportion- 
ment of  dividends)  as  the  settlement  was 
dated  previously  to  that  act. 

Mr,   RuMsellf  Mr,  E,   J.   Lloyd,  Mr^ 
Wigrantf  Mr,  A,  J.  Lewis,  Mr.  GUuie,  and 
Mr.  Haldane,  for  the  different  parties. 
Nrw  Series,  XVII.->Chanc. 


Kkiort  Bruce,  V.C.  said,  that  the  debt 
seemed  to  be  in  the  nature  of  annuities,  like 
the  government  annuities,  redeemable  at  the 
option  of  the  company,  but  that  the  holder 
could  not  demand  immediate  payment.  He 
was  therefore  of  opinion  that,  as  the  settle- 
ment was  not  within  the  operation  of  the 
act  for  the  apportionment  of  dividends, 
the  income  accruing  from  the  last  half- 
yearly  payment  up  to  the  death  of  Sir  Lionel 
Smith,  namely,  f^om  the  15th  of  January 
1846  to  the  2nd  of  June  1846,  was  not  part 
of  his  personal  estate.  The  half-yearly 
payment  not  being  apportionable,  he  must 
declare  that  the  whole  of  it  belonged  to  the 
persons  entitled  in  remainder. 


K.  Bruce,  V.C. 

March  3 ; 

July  7. 


In  the  matter  of  the  west 
HAM  charities;   and 

In  the  matter  of  the  %  8^9 
Viet,  c.  70.  and  the 
52  Geo.  8.  e.  101. 


Charity — District  Parishes — Apportion' 
ment  of  Charitable  Gifts  under  the  S  ^  9 
Vict,  e.  70. 

Applications  under  the  S  ^  9  Viet,  c.  70. 
s,  22,  for  the  apportionment  of  charitable  gifts 
given  to  a  parish  between  a  district  parish 
formed  out  of  it  and  the  remainder  of  the 
parish,  ought  to  be  headed  both  in  the  matter 
of  theS  ^  9  Vict,  e,  70.  and  in  the  matter 
of  the  62  Geo.  3.  c.  101. 

In  such  applications  it  is  not  necessary  to 
allege  or  prove  any  abuses  in  the  past  or 
existing  management  of  the  charities* 

The  parish  of  W.  H,  was  formerly  divided 
into  three  divisions,  called  S^  P,  and  C; 
and  charitable  gifts  had  been  made  to  the 
parish  of  W.  H,  for  these  divisions  sepa* 
rately,  A  district  parish  was  formed  out 
of  the  S.  division,  and  another  district 
parish  was  made  up  of  the  P.  division  :*- 
Held,  that,  under  the  two  acts,  the  gifts 
given  for  the  S.  division  might  be  appor^ 
tioned  between  the  district  parish  forming 
part  of  the  S,  division,  and  the  remaining 
part  of  the  S.  division,  and  that  the  gifts 
given  for  the  P.  division  might  be  given  to 
the  new  district  parish  made  up  of  the  P. 
division* 

By  the  58  Geo.  3.  c.  45.  and  the  59 
Geo.  8.  c.  134.   commissioners   were  ap- 

3L 
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pointed  to  examine  into  the  state  of  the 
parishes  in  the  vicinity  of  the  metropolis, 
and  were  empowered  to  divide  any  parish 
into  ecclesiastical  districts,  and  to  assign  a 
particular  district  of  any  parish  to  any  chapel 
then  built,  or  which  might  thereafter  be 
built,  in  the  parish. 

By  the  8  &  9  Vict.  c.  70.  s.  22.  it  was 
enacted,  That  where  the  commissioners 
should  have  already  formed  a  district  parish 
under  the  above-mentioned  acts,  it  should 
be  lawful  for  the  Court  of  Chancery,  on  a 
petition  being  presented  by  any  two  persons 
resident  in  any  such  parish,  (such  petition 
to  be  presented,  heard,  and  determined 
according  to  the  provisions  of  the  52  Geo.  S. 
c.  101)  (1),  to  apportion,  between  the  re- 
maining part  of  such  parish  and  the  district 
parish,  any  charitable  devises,  bequests,  or 
gifts  which  should  have  been  made  or  given 
to  or  for  the  use  of  any  such  parish,  or  the 
produce  thereof;  and,  in  any  such  case,  to 
direct  that  the  .distribution  of  such  propor* 
tions  should  be  made  as  therein  mentioned, 
and  in  all  such  cases,  the  costs  should  be  at 
the  discretion  of  the  said  Court. 

The  parish  of  West  Ham,  in  Essex,  was 
anciently  divided  into  three  districts  or 
divisions,  called  Stratford  ward,  Plaistow 
ward,  and  Church  Street  ward.  There 
was  only  one  church  for  the  whole  parish, 
which  was  situated  in  Church  Street  ward. 

A  variety  of  rent-charges,  sums  of  stock, 
and  pieces  of  land  had  been  given  at  various 
times  for  the  benefit  of  the  poor  of  the  parish 
of  West  Ham  at  large.  Gifts  of  a  similar 
description  had  also  at  various  times  been 
made  for  the  benefit  of  the  poor  of  Stratford 
ward  in  particular,  and  also  for  the  benefit 
of  the  poor  of  the  other  two  wards. 

In  the  year  1830  a  church,  dedicated  to 
St.  Mary,  was  built  in  Plaistow  ward;  and 
a  district,  consisting  of  Plaistow  ward,  was 
assigned  to  it  under  the  above-mentioned 
acts. 

In  1834  a  church,  dedicated  to  St.  John, 
was  built  in  Stratford  ward,  and  a  district, 
consisting  of  a  part  of  Stratford  ward,  was 
assigned  to  it  under  the  above-mentioned 
acts. 

A  petition  was  presented  by  the  minister 
and  chapelwardens  of  St.  John's,  Strat- 
ford, under  the  8  &  9  Vict.  c.  70.  s.  22, 

(1)  Commonly  called  Sir  Samuel  Romilly's  Act. 


praying  that  the  gifts  made  to  the  parish  of 
West  Ham  might  be  apportioned  between 
the  chapelry  district  of  St.  John's,  Stratford, 
and  the  remaining  part  of  the  parish  of 
West  Ham ;  and  also  that  the  gifts  made 
to  Stratford  ward  might  be  apportioned 
between  the  same  chapelry  district  and  the 
remaining  part  of  Stratford  ward. 

The  petition  was  headed  only  in  the 
matter  of  the  8  &  9  Vict.  c.  70,  and  not  in 
the  matter  of  the  52  Geo.  3.  c.  101.  The 
petition  did  not  contain  any  charges  or  com- 
plaints  as  to  the  past  or  existing  manage- 
ment of  the  different  charities. 

Mr.  Wigram  and  Mr.  B.  L.  ChafmaUf 
for  the  petition. 

Mr,  Bacon  and  Mr.  Baify,  for  the  vicar 
of  West  Ham  and  some  of  the  parishioners. 
— No  complaints  have  been  made  as  to  the 
past  or  present  management  of  the  charities. 
It  is  necessary  to  establish  by  proper  proof 
a  case  of  abuse  or  mismanagement  before 
the  Court  can  act  under  this  section.  But, 
even  if  the  Court  can  act  without  such 
proof,  it  ought  not,  in  the  exercise  of  its 
discretion,  to  accede  to  the  prayer  of  this 
petition.  The  charities  go  on  very  well  as 
they  are  ;  and  to  make  an  apportionment 
would  cause  a  great  expenditure,  so  that 
the  funds  themselves  would  be  swallowed 
up,  or  their  benefits  suspended  for  a  consi- 
derable time. 

Knight  Bruce,  V.C.  said,  that  he  would 
take  it  for  granted  that  there  were  the  best 
intentions  on  all  sides,  and  that  the  charity 
property  had  been  properly  administered, 
and  that  it  was  the  wish  of  all  parties  that 
it  should  be  properly  administered.  He 
thought,  however,  that  he  had  no  alterna- 
tive ;  and  that  he  must,  if  called  upon  to 
act,  direct  a  reference  to  the  Master  as  to 
the  charities.  If  one  were  sent  it  would  be 
nearly  to  the  following  effect :  the  Master 
to  inquire  whether  there  were  any  and  what 
charitable  devises,  bequests,  and  gifts  which 
had  been  made  or  given  for  the  use  of  the 
poor  of  the  parish  of  West  Ham ;  and  whe- 
ther it  was  fit  and  proper,  having  regard  to 
the  state  of  that  parish,  that  such  devises, 
bequests,  and  gifts  should  be  apportioned 
between  the  district  of  St.  John's  and  the 
remaining  part  of  the  parish  under  the  sta- 
tute ;  and  in  that  case  to  approve  of  a  scheme 
for  the  apportionment.  It  appeared  to  him, 
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however,  that  it  would  be  mnch  better  that 
the  pariah  should  make  a  Bcheme  for  them- 
selyes.  The  clergymen  and  some  laymen 
of  the  parish  might  meet  together,  and  settle 
a  scheme  among  themselves  better  than  it 
could  be  done  in  the  Master's  office.  If  this 
was  done  he  would  do  all  in  his  power  to 
facilitate  the  arrangement ;  and,  if  any  ques- 
tions should  arise,  in  the  discussion,  of  a  tan- 
gible nature,  he  would  dispose  of  them  when 
the  petition  next  came  on.  He  added  that 
he  thought  that  the  petition  ought  to  be 
headed  in  the  matter  of  Sir  Samuel  Romilly's 
Act,  as  well  as  in  the  matter  of  the  8  &  9 
Vict  c.  70. 

By  arrangement  it  was  ordered  that  the 
petition  should  stand  over,  and  that,  on  the 
petition  coming  on  again,  the  district  parish  of 
8t.  Mary's,  Plaistow,  should  be  represented. 

After  this  expression  of  opinion  by  the 
Court,  a  list  of  the  charities  given  to  the 
parish  at  large  and  the  different  wards  was 
made  out  and  agreed  upon  by  the  parties. 
Two  schemes  of  apportionment  of  the  parish 
gifts  were  then  prepared  :  one  on  the  prin- 
ciple of  the  gross  population  of  the  two 
district  parishes,  and  the  remaining  part  of 
the  parish  of  West  Ham ;  and  the  other 
on  tiie  principle  of  the  population  living 
in  houses  rated  at  15<.  a  year  and  under, 
and  not  rated  at  all,  excluding  therefore 
all  persons  living  in  houses  rated  higher 
than  15/.  a  year.  The  difference  in  the  two 
aehemes  was  but  trifling :  the  scheme  made 
cm  the  principle  of  the  gross  population, 
giving  to  St.  John's  7t.  S^d,  in  the  pound, 
and  that  on  the  principle  of  the  reduced 
population  7«.  ^d.  in  the  pound. 

The  petition  now  came  on  again  to  be 
heard. 

Mr,  Wigram  and  Mr.  B,  Z.  Chapman^ 
for  the  petition,  contended  first,  that  in  the 
apportionment  of  the  gifts  the  principle  of 
the  gross  population  ought  to  be  adopted ; 
and,  secondly,  that  under  the  8  &  9  Vict. 
c.  70.  and  Sir  Samuel  Romilly's  act  taken 
together,  the  gifts  made  to  Stratford  ward 
might  be  apportioned  between  St.  John's 
ehapelry  district  and  the  rest  of  Stratford 
ward. 

Mr,  Bacon  and  Mr,  Baily^  for  the  vicar 
and  churchwardens  of  West  Ham,  contended 
that  the  principle  of  the  reduced  population 
ought  to  be  adopted  in  the  preparation  of 


the  new  scheme,  and  that  the  ward  gifts 
could  not  be  apportioned  under  the  act. 

Mr.  Russell  and  Mr.  Rogers,  for  the 
minister  and  chapelwardens  of  Saint  Mary's, 
Plaistow. 

Knight  Bruce,  y.C.  said,  that  he  would 
adopt  the  scheme  prepared  on  the  principle 
of  the  gross  population.  He  desired,  how- 
ever, that  the  order  to  be  made  on  the  peti- 
tion should  be  confined  simply  to  the  division 
of  the  gifb,  and  that  nothing  should  be 
inserted  in  it  about  the  population  of  the 
district  parishes,  or  the  principle  on  which 
the  division  had  been  made.  He  also 
thought,  that  under  the  two  acts  an  appor- 
tionment might  be  made  of  the  gifts  given 
for  Stratford  ward  between  the  district  eha- 
pelry of  St.  John's  and  the  remainder  of 
Stratford  ward,  and  that  the  district  ehapelry 
of  Plaistow  should  have  the  gifts  given  to 
Plaistow  ward. 

Mr,  Bacon  and  Mr,  Baily  then  asked 
that  no  costs  should  be  given  to  any  of  the 
parties  appearing  on  the  petition,  but-~ 

Knight  Bruce,  Y.C.  said  that  be  thought 
that  the  petition  was  a  proper  and  a  neces- 
sary one,  and  ordered  that  the  costs  of  all 
parties  should  be  paid  out  of  the  income  of 
the  charity  funds. 


GRAY  9.  THE  EARL  OF 
LIMERICK. 


K.  Bruce,  V.C.I 
July  7,  8,  10.  j 

Settlement —  Construction  —  Portions  — 
Younger  Children, 

Real  estate  was  settled  on  A,  for  life,  with 
remainder  to  B,  for  life,  with  remainder  to 
trustees  for  1,000  years,  with  remainder  to 
€,  (the  eldest  son  of  B,)  for  life,  with 
remainder  to  the  first  and  other  sons  of  C, 
in  tail,  with  remainder  to  D,  (the  second  son 
of  B,)  for  life,  with  remainder  to  the  first 
and  other  sons  of  D,  in  tail,  with  remainders 
over.  The  trusts  of  the  term  were  declared 
to  he,  that  the  trustees  should  raise  15,000/. 
for  the  portions  of  the  children  of  B.  (not 
being  and  besides  an  eldest  or  other  son  of 
B,  who  at  the  decease  of  B,  and  A*  should 
be  entitled  to  the  same  estate),  the  portions 
to  be  paid  to  such  younger  child  and  children, 
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if  sons,  at  their  ages  of  twenty-one,  and  if 
daughters  at  their  ages  of  twenty^one  or 
marriage,  C.  and  Z).  both  attained  twenty  ^ 
one.  Then  B.  died.  Then  C.  died  without 
issue.  Lastly,  A,  died,  whereby  D,  became 
entitled  to  the  estates  in  possession  :~-^Held, 
that  both  D,  and  the  personal  representatives 
of  C,  were  excluded  from  sharing  in  the 
15,0002.  raisable  under  the  trust  term. 

In  December  1814,  the  date  of  the  settle- 
ment about  to  be  stated,  there  were  living  Ed- 
ward Henry  Earl  of  Limerick,  his  son  Henry 
Hartstonge  Viscount  Glentworth  (in  the 
settlement  called  Henry  Viscount  Glent- 
worth), and  his  wife  Arabella  Lady  Glent- 
worth, and  three  children  only  of  Viscount 
and  Lady  Glentworth,  namely,  Edmund 
Henry  Pery,  William  Henry  Tenison  Pery, 
and  John  Pery. 

By  indentures  of  settlement,  dated  the 
9th  and  10th  of  December  1814,  certain 
estates  were  conveyed  to  the  use  of  Edward 
Henry  Earl  of  Limerick  for  life,  with 
remainder  to  the  use  of  Viscount  Glent- 
worth for  life,  with  remainder  to  the  use 
that  Lady  Glentworth  should  take  the 
annuity  therein  mentioned  by  way  of 
jointure,  with  remainder  to  the  use  of 
trustees  for  the  term  of  1,000  years,  to 
commence  from  the  day  before  the  day 
of  the  death  of  Viscount  Glentworth  upon 
the  trusts  thereinafter  mentioned,  with  re- 
mainder to  the  use  of  Edmund  Henry  the 
eldest  son  of  Viscount  Glentworth  for  life, 
with  remainder  to  his  first  and  other  sons 
in  tail,  with  remainder  to  William  Henry 
Tenison  the  second  son  of  Viscount  Glent- 
worth for  his  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  with  divers  remainders 
over.  The  trusts  of  the  term  of  1,000  years 
were  then  declared  to  be  that  the  trustees 
should  raise  and  levy  the  sum  of  1 5,000^.,  the 
trusts  of  which  were  stated  to  be  as  follows : 
— •*'  As  and  for  the  portion  and  portions  of 
all  and  every  child  and  children  of  the  said 
Henry  Viscount  Glentworth  begotten  on 
the  body  of  the  said  Arabella  Viscountess 
Glentworth  his  now  wife  (not  bdng  and 
besides  an  eldest  or  other  son  of  the  said 
Lord  Viscount  Glentworth,  ndio  at  the 
decease  of  the  said  Viscount  and  of  the  said 
Earl,  his  father,  shall  be  entitled  to  the  said 
estates),  the  said  portion  and  portions  to  be 
paid  to  and  divided  amongst  such  younger 


child  and  children,  in  such  shares  and  pro- 
portions, and  at  such  time  and  times, 
and  with  such  maintenances,  and  for  the 
interest  of  such  portion  and  portions  in  the 
meantime  until  the  same  shall  be  payable, 
as  the  said  Henry  Viscount  Glentworth  shall, 
by  any  writing  under  his  hand  and  seal, 
attested  by  two  or  more  credible  witnesses, 
direct  or  appoint,  and  in  de&ult  of  such 
appointment,  then  to  and  amongst  such 
younger  child  and  children,  if  more  tbaa 
one,  to  such  son  or  sons  at  his  or  their  age 
or  ages  of  twenty-one  years,  and  to  a 
daughter  or  daughters  either  at  their  age 
of  twenty-one  years  or  day  or  days  of 
marriage,  whichever  first  shall  happen; 
and  if  any  such  younger  child  or  children 
shall  die,  if  a  son  or  sons  under  the  age 
of  twenty-one  years,  and  if  a  daughter  or 
daughters  under  such  age  and  unmarried, 
then  upon  trust  as  to  the  portion  or  portions 
of  him,  her,  or  them  so  dying,  to  and  for  thd 
survivors  and  survivorof  them,  such  accrued 
shares  to  be  paid  and  payable  to  such 
survivor  and  survivors  when  and  as  his,  her, 
or  their  original  portion  or  portions  is  and 
are  hereby  directed  to  vest  as  aforesaid^ 
And  if  all  such  children  but  one  shall  die 
before  his,  her,  or  their  portion  or  portions  is 
and  are  hereby  directed  to  be  paid,  then  as 
to  the  said  whole  sum  of  15,000/.  in  trust 
for  such  survivor,  if  a  son,  at  his  age  of 
twenty-one  years,  and  if  a  daughter,  at  her 
age  of  twenty-one  years  or  day  of  marriage, 
whichever  first  shall  happen ;  and  if  all 
such  younger  child  or  children  shall  die 
before  his,  her,  or  their  portion  and  portions 
is  and  are  hereby  declared  to  vest  as  afore* 
said,  such  portion  or  portions  shall  not  be 
raised.  And  it  is  hereby  declared  and  pro- 
vided that  none  of  the  said  portions,  or  any 
sum,  on  the  footing  of  the  principal  and 
interest,  if  any,  of  the  same  portions  shall 
be  raised  or  payable  during  the  life  or  lives 
of  the  said  Edward  Henry  Earl  of  Limerick 
and  Lord  Viscount  Glentworth,  or  eith^  of 
them,  unless  with  the  consent  of  tiiem,  or 
the  survivor  of  them,  in  writing  first  had 
and  obtained  for  that  purpose,  and  that  from 
and  after  payment  of  the  said  portions,  and 
all  sums  to  grow  due  for  principal  and 
interest  on  the  footing  thereof,  or  in  case  all 
such  younger  children  shall  die,  if  a  son  or 
sons  under  the  age  of  twenty-one  years,  or 
if  a  daughter  or  daughters  under  the  age  of 
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twenty -one  years  and  unmarried,  then  the 
said  term  of  1,000  years  shall  cease  and  be 
void." 

After  the  date  of  the  settlement,  Henry 
Hartstonge  YiBcoiint  Glentworth  and  his 
wife  had  six  other  children.  Edmund  Henry 
Pery  the  eldest  son  attained  the  age  of 
twenty-one  in  1830,  and  William  Henry 
Tenison  Pery  the  second  son  attained  the 
age  of  twenty-one  in  1 833.  In  August  1 834 
Henry  Hartstonge  Visconnt  Glentworth 
died,  whereupon  Edmund  Henry  Pery  be- 
came Viscount  Glentworth,  and  entitled  to 
the  estates  as  next  in  remainder  after  his 
grand&ther.  In  February  1844  Edmund 
Henry  Viscount  Glentworth  died,  without 
leaving  any  issue,  whereupon  William  Henry 
Tenison  Pery  became  Viscount  Glent- 
worth, and  entitled  to  the  estates  as  next  in 
remainder  after  his  grandfather.  In  Decem« 
her  1844,  Edward  Henry  Earl  of  Limerick 
died,  whereupon  William  Henry  Tenison 
Viscount  Glentworth  became  Earl  of  Lime- 
rick, and  entitled  to  the  estates  in  posses- 
sion. No  appointment  was  ever  made  of  the 
15,0001. 

The  bill  was  filed  by  some  of  the  younger 
children  of  Henry  Hartstonge  Viscount 
Glentworth ;  and  the  only  question  to  be 
decided  in  the  cause  was,  whether  the  per- 
sonal representatives  of  Edmund  Henry 
Viscount  Glentworth,  and  the  present  Earl, 
WiUiam  Henry  Tenison  Earl  of  Limerick, 
or  either  of  them,  were  or  was  entitied  to 
share  in  the  15,000^  raisable  under  the 
trusts  of  the  term  of  1,000  years. 

Mr,  Russell  and  Mr.  C.  Hall^  for  the 
plaintiffs. 

Mr,  Bacon  and  Mr.  G.  L,  Russell^  for 
the  representatives  of  Edmund  Henry 
Viscount  Glentworth,  contended  that  the 
only  person  intended  to  be  excluded  from 
sharing  in  the  15,0002.  was  the  eldest  son 
actually  in  possession  of  the  estates;  and 
cited  Beale  v.  Beale{}\  Heneage  v.  J7«i»- 
loke  (2),  where  an  eldest  daughter  unpro- 
vided for  was  considered  as  a  younger  child ; 
Duke  V.  Do%dge{fi\  where  an  eldest  son 
unprovided  for  was  considered  as  a  younger 
child;   Lord    Teynham  v.    fFe66(4)  and 

(1)  1  P.  Wms.  244. 

(2)  2  Atlr.  456. 

(3)  Cited  in  2  Ves.  sen.  203. 

(4)  2  Ibid.  198. 


Searishriek  v.  Lwd  Shelmersdale  {b\  as 
to  the  doctrine  of  the  Court  in  considering 
eldest  sons  unprovided  for  as  younger 
children ;  and  Butler  v.  Dunccmh  (6)  and 
Peacoeke  v.  Pares  (7). 

Mr,  Swanston  and  Mr.  Malins,  for 
William  Henry  Tenison  Earl  of  Limerick, 
contended  that  he  was  entitled  to  share  in 
the  15,000/.;  and  cited  Beale  v.  Beale^ 
Butler  V.  Duneomb,  Heneage  v.  Hunloke, 
Duke  V.  Doidge,  Matthews  v.  Pavl(8),  and 
Windham  v.  Graham  (9). 

Knight  Bruce,  V.G.— I  do  not  think  it 
necessary  to  say  whether  in  my  judgment 
any  part  of  the  15,0002.  could,  with  the 
consent  of  the  father  and  the  grandfather  of 
the  present  Earl,  or  the  grandfather  alone, 
have  been,  with  propriety,  before  the  late 
Earl's  death,  paid  to  the  present  Earl ;  or 
could,  if  so  paid  to  him,  have  been  retained 
by  him  now ;  or  how  the  title  to  the  15,000/* 
would  have  stood,  if  in  the  late  Earl's  time  the 
present  Earl  had  died,  leaving  or  not  leaving 
a  son,  for  none  of  these  oases  has  arisen. 
Upon  the  events  which  have  happened,  I 
am  of  opinion  that  the  true  construction 
of  the  settlement  before  the  Court  deprives 
both  the  present  Earl  and  the  estate  of  his 
eldest  brother  of  all  participation  in  the 
15,000/.  It  is  true  that  the  present  lord's 
eldest  brother  Edmund  Henry,  although 
attaining  his  majority,  did  not  live  to  become 
tenant  for  life  in  possession  under  the  settie* 
ment.  But  Edmund  Henry  was  the  eldest 
son  at  the  date  of  the  settiement.  The  ex- 
pression "  younger  child  or  children"  occurs 
more  than  once,  or  it  occurs  at  least  once  in 
the  deed.  The  intention  of  giving,  contin- 
gentiy  or  otherwise,  a  share  to  Edmund 
Henry,  cannot,  in  my  judgment,  be  ascribed 
to  the  parties  to  the  deed  consistently  with 
the  spirit  or  the  letter  of  the  instrument. 
The  letter,  as  I  conceive,  is  plainly  opposed 
to  the  present  Earl's  claim.  He  became 
heir  apparent  of  the  late  Earl,  and,  imme- 
diately on  the  late  Earl's  death,  the  tenant 
for  life  in  possession  under  the  settlement. 
But  the  spirit  is  not,  I  think,  in  this  instance 

(5)  4  Yon.  &  Coll.  79. 

(6)  1  P.  Wms.  448. 

(7)  2Ke«n,  689  j  8.  c.  6  Law  J.  Rep,  (n.s.) 
Chanc.  375. 

(8)  3  Swanst  328. 

(9)  I  Rubs.  331. 
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•0  dear,  npecially  aa  I  believe  the  pieient 
Bari  attained  his  majarity  in  his  biv 
tber'a  lifetime.  The  letter  ia  vithin  tbe 
rule,  unlet*  it  i>  at  variance  with  the  spirit. 
Of  ancb  variance  I  am  not  thoroughly 
persuaded  nor  convinced.  I  csnaot  allow 
myself  to  depart  from  the  letter.  Abiding 
by  it,  I  must  hold  that  tbe  present  Lord 
Limerick  and  the  representatives  of  bis 
eldest  brother  are  both  excluded. 


K.  Bruce,  V.C.\  the  ArroRNEV  qenebal 

July  18.  /  v.  HOSLZT. 

Charity — Diicretion  of  TrutUet, 

A  ttitatorffave  the  rent*  of  real  estate  lo 
trmtees,  in  Inul,  lo  pay  the  same  to  taeh 
tuffeient,  able,  and  orthodox  minitler  at 
should  be  from  time  lo  time  settled  in  the  emre 
of  S,  by  and  teith  the  content  and  approba' 
lion  of  the  tntsteei;  and  declared  that,  if 
any  lueh  thovld  be  placed  there  vitkout 
the  eoTttent  or  approbation  of  the  tnuleet, 
thej)  should  apply  the  rents  in  another  way. 
On  the  occasion  of  a  vacancy  in  the  cure, 
the  patron  announced  to  the  trvsteet  his 
inlenlion  of  nominatiiy  C.  to  the  cure.  In 
reply  lo  this,  the  trustees  stated  their  wish 
thai  a  residence  shoaldbe  built  intbe  parish 
for  the  incumbent,  and  that  arrangements 
thould  be  made  for  charging  the  rentt  with 
it.  Some  negotiations  were  entered  into 
retpecting  this  matter,  but  the  scheme  failed. 
The  tntsleet  having  declined  to  make  any 
payment  lo  C,  an  information  was  filed 
against  them  at  the  relation  of  C.  for  pay- 
ment of  the  rents  lo  C,  or  for  a  new  scheme. 
The  information  was  dismissed. 

By  indenturee  of  lease  and  release,  dated 

tbe    19tb  and  SOtb  of  July    1716,  John 

Clarice  granted  tbe  tithes  of  tbe  parish  of 

Shuttinnton,  in  tbe  county  of  Warwieli,  unto 

iven  trustees  therein 

at  (after  his  death) 

their  heirs,  or  the 

of  them,  and  hit 

nnuity  therein  men- 

her  life,  and  upon 

"  the  said  trustees, 

em,  and  their  beirs, 

and  bis  beiri,  should 

:  of  his  nife,  give, 


employ,  and  dispose  of  tbe  surplus  of  the 
rents,  issues,  and  profita,  and  atber  her  death 
give,  employ,  and  dispose  of  all  and  singular 
the  renta,  issues,  and  profita  of  the  said 
premises,  and  every  part  thereof,  in  tnut, 
to  and  for  tbe  use  and  maintenance  of 
aueh  sufficient,  able,  orthodox  minister, 
being  a  person  of  aober  life  and  conversa- 
tion, as  should  be,  from  time  to  time  forever 
thereafter,  legally  and  duly  placed,  aettied, 
and  invested  in  the  cure  of  tbe  church  of 
Sbuttington  aforesaid,  by  and  with  the 
approbation  and  consent  of  tbe  aud  trusleet 
for  the  time  being  or  the  major  put  of 
them  ;  vrhicb  aaid  minister  should  read 
prayers  and  preach  every  Lord'a-day  during 
bis  continuance  in  tbe  said  cure,  unless  he 
should  be  prevented  by  some  extnordinary 
occation."  The  deed  then  declared  that 
such  minister  should  be  a  graduate  in  one 
of  tbe  Universities  of  Oxford  or  Cambridge; 
and  that,  "in  case  any  other  be  placed  there, 
or  any  such  without  the  consent  or  approba- 
tion of  the  aaid  truttees  for  the  time  being, 
or  the  major  part  of  them,"  then  that  the 
rentt,  issues,  and  profita  should  be  diapoacd 
of  to  and  for  apprenticing  children  in  the 
manner  in  the  said  deed  mentioned,  and 
tbe  said  rents,  iuues,  and  profits  so  to  be 
employed  and  disposed  of  in  all  and  every 
of  the  cases  aforesaid,  and  for  so  long  time 
only  as  tbe  aame  should  happen  and  con- 
tinue and  no  longer;  bat  that,  in  ease  a 
graduate  should  be  afterwards  placed  there 
with  the  consent  and  approbation  of  the 
said  trustees,  or  the  major  part  of  them,  then 
and  from  thenceforth  (be  said  rents,  iaaues, 
and  profits  should  return  and  be  employed, 
converted,  and  disposed  of  to  the  use  and 
for  the  maintenance  of  such  minister  for  the 
time  being  as  aforesaid,  so  that  the  said 
tithes,  rents,  issues,  and  profits  of  tbe  said 
premises  should  be  for  ever  thereafter  con- 
tinued, either  for  the  use  and  maintenance 
of  a  minister  so  qualified  as  aforesaid,  or  to 
tbe  placing  forth  of  apprentices  aa  before 
limited  and  expressed. 

It  iras  then  by  the  deed  dedared  that 
when  and  so  often  as  any  fbnr  of  the 
trustees  or  others  to  whose  use  the  said  pie- 
misea  should  he  at  any  time  tbereaf^  con- 
veyed, ahould  happen  to  depart  this  life, 
then  and  so  often  such  three  of  the  aaid 
trustees  that  should  be  then  surviving  should, 
within  tbe  space  of  twelve   months  next 
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after  the  dec^dfoe  of  tbe  last  of  tfaie  said  fbux 
trustees  so  dying,  convey  and  assure  to 
four  other  persons  the  before-granted  pre- 
mises upon  the  said  trusts. 

Some  land  was  subsequently,  by  act  of 
parliament,  substituted  for  the  tithes.  Trus- 
tees were,  from  time  to  time,  duly  appointed 
in  pursuance  of  the  trusts  of  the  will  down 
to  1842.  In  1842  the  then  surviving 
trustees  were  Sir  F.  Burdett,  Mr.  Levett, 
Sir  O.  Mosley,  and  General  Dyott.  By 
indentures  dated  in  July  1842  these  four 
trustees  appointed  Mr.Wolferstan,  Mr.  Pye, 
and  Mr.  Richard  Dyott  to  be  new  trustees, 
and  conveyed  the  property  subject  to  the 
trusts  to  the  seven.  This  appointment  was 
not  agreeable  to  the  terms  of  the  will,  which 
directed  that  the  three  survivors  should 
appoint  four  new  trustees.  Sir  F.  Burdett 
and  Mr.  Levett  subsequently  died,  and,  at 
the  time  of  the  filing  of  the  information  in 
this  case,  the  legal  estate  in  the  property 
was  vested  in  the  five  surviving  trustees. 

The  cure  of  souls  in  the  parish  of  Shut- 
tington  and  the  cure  of  the  church  of  Shut-* 
tington  was  served  by  the  perpetual  curate 
for  the  time  being ;  and  the  patronage  of 
this  perpetual  curacy,  prior  to  1841  and 
since  that  time,  belonged  to  the  £arl  of 
Essex.  In  1845,  the  perpetual  curate  hav- 
ing Announced  his  intention  of  resigning  his 
cure,  the  Earl  of  Essex  wrote  to  the  trustees 
stating  that  circumstance,  and  also  stating 
his  intention  of  appointing  Mr.  Caire  to  the 
cure.  In  July  1 845  Mr.  Caire  was  accord- 
ingly nominated  to  the  cure,  and  was  duly 
licensed  and  settled  in  it.  Mr.  Caire  was 
a  graduate  of  the  University  o£  Cam- 
bridge, was  a  person  of  sober  life  and  con- 
versation, and,  by  the  means  before  men- 
tioned, was  legally  and  duly  placed,  settled, 
and  invested  in  the  cure  of  Shuttington. 
Soon  after  this  appointment  Mr.  Caire's 
testimonials  were  submitted  to  the  trustees, 
and  no  objection  was  ever  made  by  them  to 
Mr.  Caire  or  to  the  appointment. 

The  trustees  having  refused  to  pay  the 
rents  of  the  trust  property  to  Mr.  Caire,  the 
information  in  this  case  was  filed,  at  his 
relation,  against  the  above-mentioned  trus- 
tees. The  refusal  of  the  trustees  to  pay 
Mr.  Caire  the  rents  of  the  trust  property 
was  suggested  in  the  information  to  have 
been  caused  by  the  following  circumstances : 
— In  July  1845,   about  the   time  of  Mr. 


Caire's  appointment,  the  solicitor  for  the 
trustees  wrote  the  following  letter  to  the 
Earl  of  Essex  : — 

"My  Lord, — Referring  to  the  subject- 
matter  of  your  lordship's  letter  of  the  22nd 
of  May  last,  addressed  to  the  trustees  of 
Mr.  Clarke's  charity  at  Shuttington,  I  am 
desired  to  intimate  to  your  lordship  the 
anxious  wish  of  the  trustees  to  secure  as 
far  as  possible  the  permanent  residence  of 
the  curate  within  the  parish,  and  to  inquire 
whether,  with  the  view  of  efiecting  that 
object,  your  lordship  would  concur  with 
them  in  such  arrangements  with  the  curate 
elect  as  would  lead  to  the  erection  of  a  par- 
sonage-house. The  trustees  are  desirous 
that  the  inquiry  should  be  answered  be- 
fore they  enter  upon  the  further  consider- 
ation of  your  lordship's  application  for  their 
concurrence  in  the  proposed  appointment 
of  the  Rev.  Mr.  Caire." 

Some  correspondence  and  negotiation  took 
place  between  the  parties  as  to  this  point, 
but  no  conclusion  was  come  to  about  it. 

The  information,  after  stating  the  above* 
mentioned  circumstances,  prayed  for  an 
account  of  the  past  rents,  and  that  these 
rents  and  the  future  rents  might  be  paid  to 
the  relator,  or  that  it  might  be  ascertained, 
under  the  decree  of  the  Court,  for  what 
purpose  they  were  applicable,  and  that  it 
might  be  declared  that  the  trustees  had 
not  been  properly  appointed,  and  that  new 
trustees  might  be  appointed. 

Mr,  Wigram  and  Mr.  E.  F.  Smith,  for 
the  information,  contended  that,  as  it  ap- 
peared that  the  only  reason  which  influenced 
the  trustees  in  refusing  to  pay  the  relator 
the  rents  was  the  failure  of  their  scheme  in 
charging  these  rents  with  the  expense  of  a 
residence,  and  as  they  had  no  right  to  impose 
any  such  condition  on  the  perpetual  curatei 
the  decree  ought  to  be  made  in  his  favour. 
They  cited  The  Attorney  General  v.  BouU- 
bee  {I). 

Mr,  Bacon  and  Mr,  J.  J,  Jervie^  for  the 
defendants,  were  not  called  upon. 

Enioht  Bruce,  V.C. — How  this  case 
would  have  stood  if  dilatoriness  or  negligence 
had  been  established  against  the  trustees  or 
any  of  them,  it  is  not  necessary  for  me  to  say; 


(1)  2  Yes.  jon.  380;  ft.  e.  ftifinned,  on  appeal, 
3  Veil.  220. 
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for  I  think  that  neither  dilatoriness  nor  neg- 
ligence has  been  established  against  any  of 
them.  Again,  how  the  case  would  have 
stood  if  corruption  or  dishonest  motives 
had  been  established  against  the  trustees  or 
any  of  them,  it  is  equally  superfluous,  I 
think,  to  say.  Whether  viewing  with  ap- 
probation or  disapprobation,  whether  con- 
sidering as  discreet  or  indiscreet  the  motives, 
the  views,  or  the  conduct  of  the  trustees 
with  respect  to  their  wish  of  having  h  resU 
dence  for  the  perpetual  curate  built  and 
appropriated  within  the  parish,  it  is  impos- 
sible, with  propriety,  to  ascribe  the  character 
of  corruption  or  dishonesty  to  those  motives, 
to  those  views,  or  to  that  conduct.  No 
other  impropriety  is  alleged  against  them. 
Excluding,  therefore,  the  cases  of  dilatori- 
ness or  negligence,  of  corruption  or  dis- 
honesty, £  am  of  opinion  that  the  language 
and  intention  of  this  deed  of  trust  authorized 
the  trustees  to  withhold  their  assent,  with- 
out any  reasons,  or  for  a  reason  which,  in 
point  of  argument,  might  not  be  held  to  be 
solid  or  substantial.  I  cannot,  therefore,  say 
that  in  this  case  the  title  to  the  income  of 
the  estate  has,  in  my  opinion,  at  present 
been  shewn  to  exist  in  the  curate  appointed 
by  the  Earl.  I  do  not  think  it  necessary 
to  decide  whether  the  objection  that  three 
trustees  were  appointed  instead  of  the  four 
is  strictly  laudable.  I  think  that  my  de- 
cision ought  to  be  the  same,  however  that 
may  be. 

Mr.  JVigram  then  asked  for  a  scheme  of 
the  charity. 

Mr,  Bacon  asked  that  the  information 
might  be  dismissed,  with  costs. 

Knight  Bruce,  V.C. — I  cannot  direct  a 
acheme.  The  order  made  will  be  this  :  the 
trustees  undertaking  duly  to  perform  the 
trusta  of  the  charity,  dismiss  the  informa- 
tion, without  costs. 


.} 


MACKENZIE  V.  KING. 


K.  Bruce,  V.C. 
June  27;  July  12. 

Construction — Not  Marrying  nor 

"  a  fund  to  A.  absolutely, 
e  interest  only  should  be 


paid  to  her  for  her  separate  use  for  li/e, 
and  that  after  her  death  the  property  should 
go  to  her  children,  and  in  the  event  of  her 
not  intermarrying,  nor  having  children^  the 
property  to  be  at  her  disposal  by  will  or 
otherwise.  A,  being  a  widow,  sixty-four 
years  of  age,  and  never  having  had  any 
children,  filed  a  bill  for  the  tranter  qfthe 
fund : — Held,  that  she  was  entitled  fo  it. 

Richard  Routledge,  by  his  will,  dated 
the  23rd  of  November  1811,  after  certain 
bequests  therein  contained, — as  to  all  his 
other  property,  both  real  and  personal,  he 
directed  the  same  to  be  in  trust  for  his 
daughter  Mary  Ann  Rotttledge»  her  heirs, 
executors,  administrators,  and  assigns;  but 
the  interest  thereof  only  to  be  paid  into  her 
own  proper  hands  during  her  life,  and  not  to  be 
subject  to  the  controul  of  any  husband  with 
whom  she  might  intermarry ;  and,  after  her 
decease,  the  same  interest  to  be  paid  to  her 
children  by  any  husband  she  might  inter- 
marry with,  till  they  should  arrive  at  twenty- 
one  years  of  age;  and  then  the  whole  pro- 
perty he  gave  and  devised  in  trust  for  the 
children  of  his  said  daughter  Mary  Ann 
Routledge  to  be  equally  divided  amongst 
such  children ;  and  in  the  event  of  the  said 
Mary  Ann  Routledge  not  intermarrying,  nor 
having  any  such  children,  then  the  some 
property  to  be  subject  to  her  disposal  by  will 
or  otherwise. 

The  testator  died  in  1829.  Mary  Ann 
Routledge  married  Mr.  Mackenzie  in  1830. 
Mr.  Mackenzie  died  in  1845.  There  never 
was  any  issue  of  the  marriage.  At  the  time 
the  bill  was  filed  in  this  suit  Mrs.  Mackenzie 
was  sixty-four  years  of  age* 

The  bill,  which  was  £ed  by  Mrs.  Mac- 
kenzie against  the  trustees  of  the  will, 
prayed  that  certain  sums  of  stock,  held  by 
them  on  the  above-mentioned  trusts  of  the 
will  of  the  testator,  should  be  tranafened 
to  her. 

Mr.  RusseU,  Mr.  K.  Parker,  Mr.  MaUns, 
Mr.  G.  L.  Russell,  and  Mr.  Hethersngion, 
for  the  different  parties. 

Knight  Bruce,  V.C.  said,  that  the  tes- 
tator directing  that  the  money  should  be  at 
her  disposal  in  the  event  of  her  not  marrying 
nor  having  children  roust  be  understood  to 
mean  that  it  should  be  at  her  disposal  if 
she  did  not  marry  or  if  she  should  not  leave 
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children.  "  Nor"  must  be  read  ''  or  not.'* 
She  could  have  no  child  within  the  meaning 
of  the  testator  or  of  the  Court  in  construing 
"child"  unless  she  married.  The  event  of 
her  remaining  single  did  not  seem  to  be  the 
only  event  on  which  the  property  was  to  go 
over  to  her ;  there  was  another  event  con- 
templated, which  was  her  marrying,  and,  so 
marrying,  not  having  any  child.  The  tes- 
tator having  thus  specified  two  events,  one 
of  them  had  happened.  The  lady  had 
married,  and  never  had  a  child.  She  was 
now  A  widow  of  mature  age.  He  thought 
that  the  fund  might  be  transferred  to  her. 


quently  to  the  service  of  notice  of  motion 
to  dismiss. 

Morris  v.  Owen,  1  Ves.  &  Bea.  523. 

AnonymmUt  7  Ves.  222. 

Mr.  Berkeley y  contr^,  contended  that  the 
order  to  amend  was  a  gbod  answer  to  the 
motion  to  dismiss. 

The  Vice  Chancellor  considered  that 
the  defendant  was  entitled  to  move  to  dis- 
miss for  want  of  prosecution  ;  but  he  would 
give  the  plaintiff  leave  to  file  a  replication, 
upon  paying  the  costs  of  this  motion. 


.C.     \ 


JONES  O.  LORD  CHARLEMONT. 


V 

May 

Bill  —  Motion  to  dismiss  —  Service  of 
Order  to  amend. 

The  plaintiff  obtained  an  order  to  amend, 
but  did  not  serve  it  until  after  the  defendant 
had  moved  to  dismiss  for  want  ofprosecution : 
"^Held,  that  the  defendant  was  entitled  to 
dismiss  notwithstanding  the  order  to  amend. 

This  was  a  motion  on  behalf  of  the  de- 
fendant to  dismiss  the  bill  for  want  of  pro- 
secution. An  order  of  course  to  amend 
was  obtained  by  the  plaintiff*,  on  the  4th  of 
April,  but  not  served.  On  the  17th  of 
April  the  defendant  served  a  notice  of  motion 
to  dismiss,  and  on  the  following' day  the 
plaintiff  served  the  order  to  amend. 

Mr,  Shapter^  in  support  of  the  motion 
to  dismiss,  contended,  that  as  the  order  to 
amend  had  not  been  served  till  after  the 
notice  of  motion  to  dismiss,  the  former 
must  be  treated  as  a  nullity.  By  the 
Order  of  the  13th  of  April  1847  (1),  it 
was  provided,  that  "the  plaintiff  is  not 
to  obtain  an  .order  of  course  for  leave  to 
amend  his  bill,  after  a  defendant  (being 
entitled  to  move)  has  served  a  notice 
of  motion  to  dismiss  the  bill  for  want  of 
prosecution."  The  order  to  amend,  in  this 
case,  had  been  obtained  but  not  served. 
The  practice  as  established  by  the  old 
Orders  must  therefore  be  the  guide,  and 
under  those  rules  the  defendant  would  not 
be  precluded  from  moving  to  dismiss  by  an 
order  to  amend  served  upon  him  subse- 

(1)  16  Law  J.  R«p.  (v.s.)  Chanc.  296. 
Nkw  Seriu.  XVil.— Chang. 


L 
June 


.C.      \ 
e  18.  J 


FLIGHT  O.  MARRIOTT. 


Appeal — Issue  at  Common  Law—Setting 
down  Cause  after  Trial. 

A  bill  had  been  dismissed  in  the  court 
below,  and  on  appeal  the  Lord  Chancellor 
directed  the  cause  to  stand  over  for  a  year, 
in  order  that  a  question  of  usury  might  be 
tried  in  a  court  of  common  law.  After  the 
trial  (at  which  the  deed  in  question  was 
found  to  be  usurious)  the  cause  was  set  down 
before  the  Lord  Chancellor : — Held,  that  it 
ought  to  have  been  set  down  before  the  Vice 
Chancellor  to  whose  court. it  belonged.  • 

This  cause  was  firjit  heard  before  the  Vice 
Chancellor  Knight  Bruce.  His  Honour 
dismissed  the  bill,  with  costs,  being  of  opin- 
ion that  the  document  which  it  sought  to 
establish  was  void  for  usury.  The  plaintiff 
appealed  to  the  Lord  Chancellor,  and  his 
L^dship  considered  that  the  question  of 
usury  ought  to  be  decided  by  a  court  of 
common  law,  and  therefore  directed  that 
the  bill  should  be  retained  for  one  twelve- 
month, with  liberty  for  the  plaintiff  to  bring 
an  action  on  any  of  the  covenants  in  his 
deed  so  as  to  raise  the  question  of  usury, 
and  he  reserved  the  consideration  of  all 
other  directions  in  the  cause  till  after  the 
trial;  and  if  Flight  should  not  proceed  to 
trial  within  twelve  months,  the  bill  was  to 
be  dismissed,  with  >costs :  and  the  deposit 
made  on  filing  the  appeal  was  to  be  re- 
turned. The  plaintiff  brought  an  action, 
and  the  court  of  common  law  held  the 
transaction  to  have  been  usurious,  and  the 
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eause  had  since  been  set  down  by  one  of 
tbe  defendants  to  be  heard  before  the  Lord 
Chancellor. 

J/r.  Stuart  contended  that  the  cause 
ought  to  have  been  set  down  before  Vice 
Chancellor  Knight  Binice,  and  not  before 
the  Lord  Chancelh>r. 

Mr.  Terrell  insisted  that  as  the  whole 
question  which  was  raised  by  the  appeal 
had  not  been  disposed  of,  it  was  proper  to 
set  the  cause  down  before  the  Lord  Chan* 
cellor,  particularly  as  the  question  of  usury 
was  still  to  be  decided  in  this  court,  as 
the  Judges  here  might  not  be  satisfied  with 
the  opinion  of  tbe  common  law  court. 

The  Lord  Chancellor  said  that  he  had 
substituted  a  decree  instead  of  that  which 
had  been  pronounced  by  the  Vice  Chancel- 
lor. The  cause  was  then  in  the  same 
position  as  if  that  decree  had  been  made 
by  the  Vice  Chancellor;  and  after  the  trial 
had  taken  place,  the  cause  ought  to  have 
been  set  down  before  the  Vice  Chancellor 
Knight  Bruce* 


V 
July 


.C.     j 

y8.   ^ 


THE  ATTORNEY  GENERAL  V.  THE 
EAST  RETFORD  GRAMMAR 
SCHOOL. 


School  —  Petition  under  Sir  Samuel 
Romilly's  Act — Power  of  Trustees  to  alter 
Regulations  of  a  School — Information, 

An  information  wm filed  in  the  year  1821, 
etgainst  the  trustees  of  a  grammar  school 
founded  in  the  reign  of  Edward  the  Sixth, 
praying  that  a  new  scheme  might  be  approved 
of  for  the  management  of  the  schooL  Pendr 
ing  these  proceedings,  the  trustees,  in  the 
year  18d8«  themsehes  made  new  regulations 
for  the  school,  to  which  the  usher,  who  was 
appointed  previously  to  the  filing  of  the 
information,  was  ordered  to  conform.  The 
usher  refused  to  be  bound  by  such  new  regu- 
lations, and  was  consequently  dismissed,  and 
now  presented  a  petition  under  Sir  Samuel 
RomiUy^s  Act,  alleging  that  the  trustees  of 
thesehool  had  no  power  to  alter  the  rules, 
and  praying  that  he  might  be  reinMaUA: — 
Held,  that  the  Court  had  no  poasmc^j 
under  an  informi 
trustees  had: 
the  sehootu-' 


This  petition  was  presented  under  Sif 
Samuel  Romilly's  Act  (1),  and  it  stated  that 
the  Grammar  School  of  East  Retford  was 
founded  by  King  Edward  the  Sixth,  in  tbe 
fifth  year  of  his  reign ;  that  tbe  scholars 
were  to  be  taught  by  a  schoolmaster  and 
usher :  and  the  bailiff  and  burgesses  of  the 
town  and  their  successors,  with  the  advice 
of  the  Ardibishop  of  York  for  the  finie 
being,  were  empowered  to  make  "  laudable 
and  wholesome  statutes  and  ordinances  in 
writing  conc^ning  tbe  ordinancei  goveni* 
ment,  and  direction  of  the  sdioolnuntsr 
and  usher,  and  other  things  Goneeming  the 
said  school ;"  that  in  pursuance  of  the  said 
authority  the  bailiff  and  burgesses  of  the 
said  town,  on  the  30th  of  April  1552,  by 
the  advice  of  the  then  Archbishop  of  York, 
ordained  statutes  and  ordinances  for  the 
direction  of  the  school,  and  the  same  were 
partly  as  follows  :— First,  that  the  usher  of 
the  said  school  for  the  time  being  should 
teaeh  auch  lower  forms  and  young  scholavs 
in  the  school  as  should  be  to  him  appointed 
by  the  schoolmaster  of  the  said  school  for 
the  time  being,  and  should  be  obedient  in 
all  things  honest  and  lawful  concerning  the 
said  school,  and  if  any  controversy  ahould 
happen  between  them,  the  same  should  be 
pacified  and  ordered  by  the  bailiff  and  bur- 
gesses. And  it  was  thereby  ordered  that  the 
said  schoolmaster  and  usher,  or  one  of  them, 
should  teach  these  books  and  authors : — then 
followed  a  list  of  the  books  which  were  to  be 
taught  in  the  school,  amongst  which  was 
included  the  teaching  of  English  grammar 
and  writing,  as  well  as  Latin  and  Greek : 
and  powers  were  given  in  case  the  school- 
master or  usher  should  be  negligent  in  teach- 
ing the  scholars  of  the  said  school,  or  should 
be  a  common  drunkard,  for  the  remoYal  of 
such  schoolmaster  or  usher* ' 

The  petition  then  stated  that  the  petitioner, 
James  Holdemess,  was  duly  presented  to  be 
usher  of  the  school  in  the  year  ]82ly  and 
that  he  took  the  appointment  under  the 
belief  that  he  would  be  employed  to  a  great 
degree  in  teaching  the  Latin  language  in  the 
school ;  that  when  he  was  appointed  a  salary 
of  AOL  per  annum  was  assigned  to  him  by 
the  trustees  of  the  school,  together  with  the 
of  a  certain  house  and  garden  Uieieto- 
and  occupied  by  the  usher  of  the 
also  tbe  privilege  of  receiTing 

M  i%)  b2  Geo.  3.  &  101. 


TRINITY  TERM,  1848- 


451 


from  eaoh  scholar  a  payment  of  Ss.  for 
every  qnarter  for  instruction  in  writing,  or 
10«.  for  instruction  in  wridng  and  arith* 
'metie. 

It  was  then  stated  that  in  July  1821, 
after  the  petitioner  was  appointed  usher 
of  the  sohopl,  an  information  was  filed 
against  the  bailiff  and  burgesses  of  the 
town,  praying  that  a  new  scheme  might 
be  approved  of  for  the  management  of 
the  school ;  that  afterwards  and  during 
the  pendency  of  snch  proceedings,  and 
without  the  sanction  of  the  Court,  and 
on  the  26tb  of  February  1838,  certain  rules, 
ordinances,  and  regulations  for  the  govern- 
ment of  the  school  were  approved  of  by  the 
trustees  of  the  school,  and  were  confirmed 
by  the  then  Archbishop  of  York,  and  by  the 
said  rules  it  was  provided,  that  the  trustees 
should  be  at  liberty  to  displace,  remove,  or 
discharge  the  usher  on  account  of  immora- 
lity, neglect  of  duty,  incapacity,  or  other 
reasonable  cause,  and  it  was  also  pro- 
vided that  there  should  be  no  extra  sum 
ehaiged  to  the  scholars  for  being  taught 
writing,  reading,  and  arithmetic;  that  in 
August  last  the  Rev.  J.  H.  Brown  was 
appointed  by  the  trustees  to  the  office  of 
master  of  the  school,  at  a  salary  of  240/. 
per  annum ;  and  that  on  the  30th  of  the  same 
month  the  petidoner  received  a  notice  to 
attend  a  meeting  of  the  trustees  to  be  held  for 
the  purpose  of  considering  a  complaint  made 
against  him  by  the  head  master  for  neglect 
of  duty.  It  then  appeared  that  the  complaint 
was  that  the  petitioner  had  refused  to  teach 
writing  and  arithmetic  to  the  scholars  with- 
out payment  of  the  extra  sum  of  105.  per 
quarter  from  each  scholar,  according  to  the 
terms  of  the  agreement  entered  into  by  him 
upon  his  first  appointment  under  the  old 
regulations  of  the  school.  The  petitioner, 
although  he  objected  to  teach  writing  and 
arithmetic  without  an  extra  allowance,  at  the 
same  time  stated  that  he  was  willing  to 
undertake  all  such  duties  of  a  classical  kind 
as  were  prescribed  by  the  charter  of  the 
school. 

In  consequence  of  this  refusal  by  the 
petitioner,  a  meeting  was  held  by  the 
trustees,  at  which  a  resolution  was  passed  on 
the  9th  of  September  1847,  removing  the 
petitioner  from  his  office,  and  giving  him 
notice  to  quit  his  apartment  in  the  house 
occupied  by  him. 


The  petitioner  now  prayed  that  it  might 
be  declared  by  the  Court  that  he  had  not 
been  duly  removed  from  his  said  office  of 
usher,  and  that  he  was  entitled  to  exercise 
and  enjoy  the  same  during  his  good  behap* 
viour,  and  that  he  might  be  replaced  in  his 
said  office  by  the  trustees  under  the  autho- 
rity of  the  Court,  and  that  the  trustees  might 
be  ordered  to  allow  the  petitioner  to  con- 
tinue in  possession  of  the  said  house  as 
heretofore. 

Mr.  Bagthawe  appeared  in  support  of 
the  petition. 

Mr.  J,  BaUy  appeared  for  the  trustees 
of  the  school,  and  contended,  that  they  had 
full  power  to  alter  the  regulations  and  ordi- 
nances of  the  school  in  the  manner  they 
had  done  in  1838,  and  they  were  justified 
in  discharging  the  petitioner  from  his  office 
of  under-master  in  consequence  of  his  re- 
fusal to  be  bound  by  these  regulations. 

Mr.  Twiss  and  Mr.  Blunt  appeared  for 
the  Attorney  General. 

Mr.  Bagshawe  was  heard  in  reply. 

The  Vice  Chancellor. — It  appears  to 
me  to  be  a  very  simple  case.  Under  the 
ancient  statutes  there  was  to  be  a  certain 
course  pursued  by  the  masters,  and  in  1838 
the  trustees,  acting  under  what  they  thought 
competent  authority,  established  new  rules 
and  regulations,  and  desired  that  this  gentle- 
man,. Mr.  Holdemess,  who  was  appointed 
in  May  1821,  should  conform  to  those  rules. 
The  quarrel  has  been  whether  he  will  or  will 
not  conform  to  those  rules,  and  it  appears 
that  he  is  determined  to  act  under  the  old 
regulations ;  but  on  a  petition  of  this  kind 
I  do  not  think  that  I  have  any  jurisdiction 
to  determine  whether  the  trustees  have  or 
have  not  properly  altered  the  old  rules 
by  the  rules  of  1838.  It  is  strange  that 
when  there  was  an  information  filed,  and  a 
decree  made  referring  it  to  the  Master  to 
see  what  has  been  done,  the  petitioner 
should  have  been  advised  to  file  a  separate 
petition  under  Sir  Samuel  Romilly's  Act. 
The  question  to  be  decided  is,  whether  the 
trustees  were  right  in  altering  the  old  rules, 
and  that  can  only  be  decided  under  the 
information.  The  petition  must,  therefore, 
be  dismissed,  with  costs. 
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HARRISON  V,  A8HER. 


K.  Bruce, 
July  25. 

Specific  Legacy — Ademption — Power  of 
A  Homey, 

A  testaUfTf  resident  in  Januiiea,  by  hi$  wiilf 
dated  the  3Qth  of  March  1848,  gave  M  his 
monies  in  the  Si,  per  cents:  and  Bank  stock 
to  A.  On  the  20th  of  June  IS46  the  testaior^ 
by  a  letter t  directed  his  London  agents  (who 
had  a  power  of  attorney  to  sell  out  the  stock) 
to  sell  out  such  a  sum  as  would  produce 
800/.,  atul  apply  it  in  the  manner  mentioned 
in  the  letter.  The  testator  died  an  the  29th 
of  June*  On  the  24tth  of  July  a  part  of  the 
stock  was  sold  out^  by  the  London  agents,  in 
pursuance  of  the  directions  given  them ;— - 
Held,  that  there  was  no  ademption,  and 
that  A.  was  entitled  to  a  sum  equivalent  to 
all  the  testator's  SI.  per  cents,  and  Bank 
stock  on  the  20th  of  June, 

James  Taws,  who  was  resident  in  the 
island  of  Jamaica,  by  his  will  dated  the  30th 
of  March  1843,  and  executed  there,  directed 
"  his  funeral  expenses  and  other  matters"  to 
be  first  paid.  He  then  made  certain  specific 
and  pecuniary  bequests,  and  directed  his 
executors  and  trustees  to  sell  and  dispose 
of  all  his  other  property  in  the  island  of 
Jamaica,  for  the  purpose  of  paying  and 
satisfying  all  and  every  of  **  the  aforesaid 
legacies,  bequests,  and  other  matters."  He 
then  directed  his  executors  and  trustees,  in 
the  event  of  the  monies  arising  from  the 
above  sale  not  being  sufficient  to  pay  and 
satisfy  the  same,  to  sell  out,  for  the  purpose 
aforesaid,  the  monies  which  he  was  then 
possessed  of  in  England,  in  his  own  abso- 
lute right,  in  the  3/.  per  cent,  consols  and 
Bank  stock,  or  such  part  of  proportion  of 
the  same  monies  as  Uiey  might  require  to 
pay  and  satisfy  all  and  every  of  the  said 
legacies  and  bequests.  He  then  disposed 
of  the  surplus  (if  any)  of  his  real,  personal, 
and  leasehold  estate  in  Jamaica,  after  pay- 
ing the  aforesaid  legacies,  bequests,  and 
other  matters.  He  then  gave  and  bequeath* 
ed  to  Daniel  Weale  and  William  John  Har- 
rison, equally  between  them,  whatever  mo* 
nies. might  be  remaining  of  the  8/.  per  cent, 
(Consols  and  Bank  stock,  after  paying,  and 
sati^ying  all  and  every  of  the  aforesaid 
legacies  and  bequests  therein  given  and  be- 
queathed. 


The  teitetcNr,  pievieuily«  to  tiw  date-.  oC 
his  will,  had  given  a  power  of 'aHoniey  to 
Meesrs.  Lncas  &  Co.,  hia  London  ageais, 
to  receive  the  dividends  ofi.aad  to  sell  onti 
all  the  monies  he  might  bo  poss^sMd  of  in 
the  consols  and  Bank  stock. 

On  the  20th  of  Jane  1846. the  testator 
had  standing  in  his  name  and  belonging  to 
him  the  sum  of  8,6931.  7s,  4d.  ^  per  cent, 
consols,  and  188/.  I7s,  Bank  stoek. 

On  the  same  fiOth  of  June  the  testator 
addressed  the  following  lett^  to  Messrs* 
Lucas  &  Co. : — "  Having  dnwn  on  you  in 
favour  of  William  Johfi  Harrison  lor  &961, 
Ss,  4f  i{.  and  A.  Asher  for  2001.,  I  nmst 
request  you  to  dispose  of  a  portion  of  Bank 
stock  to  the  extent  of  800/." 

The  testator  accordingly  drew  the  biUs 
mentioned  in  the  letter  on  Mestfs.  Lneasft 
Co.,  which  were  accepted  by  them. 

The  testator  died  on  the  29th  of  June 
1846,  at  Jamaica.  On  the  24th  of  July 
Messrs.  Lucas  &  Co.  (not  having  then  heard 
of  the  death  of  the  testator)  sold  out  a  suf- 
ficient sum  of  the  testator's  stock  to  repay 
themselves  the  amount  of  the  bills. 

Mr.  Weale,  one  of  the  legatees  of  the 
stock,  died  in  the  lifetime  of  the  tes- 
tator. 

The  bill  in  this  suit,  which  was  filed  by 
the  other  legatee,  Mr.  Harrison,  against  the 
executors  of  the  testator,  prayed  for  payment 
of  a  sum  equivalent  to  a  moiety  of  the 
consols  and  Bank  stock,  of  which  the  tes- 
tator was  possessed  at  the  time  of  his  death. 
This  claim  was  resisted  by  the  exeentors, 
who  did  not  think  themselves  justified  in 
paying  the  plaintiff  anything  in  respect  of 
the  stock  which  had  been  sold  in  poransnce 
of  the  directions  contained  in  the  testator's 
letter. 

The  assets  of  the  testator  in  Jamaiea 
and  his  residuary  estate  were  more  than 
sufiScient  for  the  payment  of  his  debts  and 
legacies.  It  was  admitted  that  Mr.  Harri* 
son's  legacy  was  specific. 

Mr,  Russell  and  Mr.  Shapter,  fat  the 
plaintiff,  contended,  that  he  was  entitkd  to 
a  sum  representing  a  moiety  of  the  eonsoll 
and  Bank  stock,  standing  in  the  testator!! 
name  at  his  death ;  and  that,  though  tiie 
testator  had  directeid  the  sale  of  a  part  of 
these  funds  before  his  death,  yet,  as  the 
sale  had  not  been  carried  into  effect  until 
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after  hisdcadi,  there  had  been  no  ademption. 
They  cited  Smari  v.  Sandars{\). 

Mr.  Wigrtm  and  Mr.  RenshaWt  for  the 
exeentora,  contended  that  the  aet  having 
been  done  in  pursuance  of  the  teatator'a 
directiona  before  his  death,  the  time  when 
it  was  done  was  immaterial.  It  must  be 
considered  that,  in  effect,  for  the  purposes 
of  the  will,  the  testator  had  at  his  death  only 
the  stock  less  the  amount  afterwards  sold 
out  in  pursuance  of  his  directions.     They 


Croekat  ▼.  Croekai^  2  P.  Wms.  164. 
Ex  parte  Pye,  18  Yes.  140  ;  and 
Vanee  t.  Vance^  1  Beav.  605. 

Knight  Bruce,  V.C.-— This  case  in  effect 
is  no  more  than  a  mortgage,  with  a  power 
of  sale,  not  exercised  during" the  lile  of  the 
testator;  in  which  case  the  devisee  has  a 
right  to  have  the  mortgage  debt  paid  out  of 
the  general  assets.  I  think  that  the  plain- 
tiff is  entitled  to  his  claim. 


K.  BrDCE,  V.C.I      BLAKBLOCK  9.  SHARPS. 

July  28.       J 

WiU — Cimstruetum — Gift  to  Mother  and 
Children* 

A  testator  gate  all  hie  personal  estate  to 
trustees,  upon  trust,  to  pay  an  annuity  to  hie 
wife, for  her  life,  and  to  pay  the  remainder 
of  the  interest  equally  between  his  nephews 
and  nieces  and  his  sister  E.  W,  in  equal 
shares ;  but  that  the  share  of  the  said  interest 
should  be  paid  to  E,  W,  during  her  life,  and, 
after  her  decease,  to  go  to  her  children  ;  and 
he  directed  that,  after  the  death  of  his  wife 
and  sister,  the  principal  monies  should  be 
divided  between  his  nephews  and  nieces 
equaUy,  At  the  death  of  the  testator  E,  W, 
was  living ;  but  no  other  sister,  and  no  bro- 
ther, of  the  testator,  E.  W.  had  three  chiU 
dren,  and  there  were  five  Other  nephews  and 
nieces: — Held,  that  all  the  nephews  and 
nieces  were  equally  entitled  to  the  property, 
with'  the  quatifieation  that  the  shares  of  the 
children  of  E.  W,  during  her  life,  belonged 
ioher^       ' 


(1)  S  Com.  B.  580}  s.  c  16  Law  J.  Rep.  (v.s.) 
C.P.89. 


John  Wells,  by  his  will,  dated  the  Idth  of 
August  1887,  gave  an  annuity  of  50^,  to  hia 
wife,  and  devised  and  bequeaUied  all  his  real 
and  personal  estate  to  trustees,  upon  trust  to 
convert  the  same  into  money,  and  to  invest 
such  money  upon  the  securities  therein 
mentioned,  and  to  stand  possessed  thereof 
upon  the  trusts  thereinafter  dedared.  The 
trusts  were  declared  in  the  following  terms : 
"  upon  trust  to  pay  the  interest  arising  there* 
from,  after  paying  the  said  annuity,  unto 
and  equally  between  and  amongst  all  and 
every  my  nephews  and  nieces  and  my  sister 
Elizabeth  Wood,  in  equal  shares,  by  equal 
half-yearly  payments ;  but  my  will  is,  that 
die  share  of  the  said  interest  shall  be  paid 
to  my  said  sister  during  her  life,  and  from 
and  after  her  decease,  the  same  to  go  and 
be  paid  to  and  amongst  all  and  every  of  her 
children,  share  and  share  alike.  Provided 
always,  and  my  mind  and  will  further  is, 
that  from  and  immediately  after  the  decease 
of  my  said  wife  and  sister,  and  as  and  when 
they  shall  respectively  die,  that  my  exe- 
cutors hereinafter  named  do  and  shall  pay 
and  divide  all  the  same  principal  monies 
hereinbefore  directed  to  be  placed  out  on 
security,  at  interest  as  aforesaid,  between 
and  amongst  all  and  every  my  nieces  and 
nephews,  share  and  share  alike."  The  tes- 
tator then  directed  that,  if  any  of  his  said 
nephews  or  nieces  should  die,  the  children 
of  such  nephew  or  niece  should  have  the 
share  their  parents  would  have  been  entitled 
to,  and  that  the  children  of  nephews  and 
nieces  then  dead  should  have  the  same 
shares  of  the  said  interest  directed  to  be  paid 
to  his  nephews  and  nieces,  and  the  share  of 
the  principal  monies  thereinbefore  directed 
to  be  placed  out  at  interest. 

At  the  date  of  the  will,  and  at  the  time 
of  the  death  of  the  testator,  there  were  living 
his  sister  E.  Wood,  and  three  of  her  chil- 
dren, but  no  other  sister,  and  no  brother  of 
the  testator.  Besides  £.  Wood  and  her 
children,  there  were  five  persons  and  classes 
of  persons  coming  under  the  description  of 
nephews  and  nieces  of  the  testator  and  chil- 
dren of  deceased  nephews  and  nieces. 

The  only  question  in  this  suit,  which  was 
instituted  for  the  administration  of  the  tes- 
tator's estate,  was  as  to  the  shares  in  which 
the  residuary  legatees  of  the  testator  were 
to  take. 
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COURTS  OF  CHANCERY: 


Mr.  Wigram^  Mr,  Faher^  Mr,  Swamton^ 
Mr,  Malins,  Mr,  Elmsley,  Mr,  Glas$e,  and 
Mr,  J.  H,  Humphreys,  for  the  different 
parties. 

Knight  Bruce,  V.C— This  will  is  sin- 
gularly worded.  My  impression  is  that  the 
testator  intended  to  give  his  property  to  all 
his  nephews  and  nieces  equally,  with  this 
qualification,  that,  as  the  mother  of  some  of 
them  was  living,  the  shares  of  these  children 
should  go  to  her  during  her  life.  I  think, 
then,  that  the  eight  nephews  and  nieces 
take  equally,  subject  only  to  this,  that  the 
shares  of  three  of  them  (Mrs.  Wood's  chil- 
dren) will  belong  to  Mrs.  Wood  during  her 
life. 


K.  Bruce,  V.C.  1 

July  29.         I    SMITH  r.  PAWSON. 

Practice, — Orders  of  Course^^Order  to 
sue  in  formd  pauperis, 

A  plaintiff  obtained  an  order  to  sue  in 
formci  pauperis,  but,  before  it  was  served, 
the  defendant  gave  a  notice  to  dismiss  the 
bill' for  want  of  prosecution.  The  plaintiff 
then  served  the  defendant  with  his  order  to 
sue  in  formi  pauperis,  and  filed  a  replica-- 
Hon,  The  defendant  having  brought  on  the 
motion  for  the  purpose  of  getting  the  costs  of 
it, — Heldf  that  he  was  entitled  to  such  costs, 
as  the  order  to  sue  in  formd  pauperis  only 
took  effect  from  the  time  of  service. 

The  plaintiff  in  this  case  obtained  an 
order  to  sue  in  formd  pauperis.  After  the 
order  had  been  obtained,  but  before  it  was 
served  on  the  defendant,  the  defendant  gave 
a  notice  of  motion  to  dismiss  the  bill  for 
want  of  prosecution.  The  plain  tiff*  subse- 
quently served  the  defendant  with  the  order 
to  sue  m  formd  pauperis,  and  filed  a  repli- 
cation. The  motion  was  now  brought  on 
by  the  defendant  for  the  purpose  of  obtain- 
ing the  costs  attending  the  motion. 

Mr,  Follett,  for  the  defendant.  —  The 
motion  is  a  matter  of  course,  but  for  the 
circumstance  that  the  plaintiff  obtained 
an  order  to  sue  in  formd  pauperis  before  the 
notice  to  dismiss  the  bill  had  been  given. 
That  circumstance,  however,  makes  no  dif- 
ference.    The  order  for  the  plaintiff  to  sue 


in  formd  pauperis  is  one  of  those  ordenr 
which  is  a  nullity  until  serred'-^Bullard  v. 
Catling  (1).  The  notice,  then,  to  dismiss, 
in  fact  precedes  the  order  to  sue  in  formd 
pauperis, 

Mr,  H,  Stevens,  for  the  plaintiff. 

Knight  Bruce,  V.C. — Orders  of  this 
description  are  divided  into  two  classes: 
namely,  those  which  are  a  nullity  until 
they  are  served,  and  take  effect  only 
from  the  time  when  they  are  served,  and 
those  which,  when  -served,  operate  by  rela- 
tion back  to  the  time  when  they  were  niade. 
By  the  case  cited  at  the  bar,  the  Master  of 
the  Rolls  has  held,  that  the  order  to  sue  in 
formd  pauperis  falls  within  the  former  of 
the  two  classes.  I  think  that  I  must,  upon 
the  authority  of  that  case,  decide  for  the 
costs.  I  doubt  very  much  whether  I  should 
have  so  decided  but  for  that  case. 


Ex  parte  bradshaw,  in  re  the 

EAST  AND  WEST  INDIA  DOCKS 
AND  BIRUINORAM  JUNCTION 
RAILWAY  COMPANY. 

Costs — Lands  Clauses  Consolidation  Act, 

A  railway  company  having  required  to 
take  certain  land  of  the  petitioner,  the  mditer 
was  referred  to  arbitration,  Afttr  the 
award  had  been  made,  the  petitioner  applied 
to  the  Court  of  Queen* s  Bench  to  set  it  aside, 
whereupon  the  company  refused  to  aUow  him 
the  usual  costs  incident  to  the  invevtigoHon 
of  his  title  and  preparation  of  the  convey- 
ances,  contending  that  he  had  brought  himself 
within  the  exception  contained  in  the  SOth 
section  of  the  Lands  Clauses  Consolidation 
Act  i-^Held,  that  the  objection  raised  by  the 
petition  was  not  capricious  or  unsubstantial, 
and  that  he  was  entitled  to  his  costs. 

The  petition  stated  that  the  petitioner, 
W.  Bradshaw,  was  seised  in  fee  of  certain 
land  in  the  parish  of  Hackney.  That  he 
had  received  notice  from  the  East  and  West 
India  Docks  and  Birmingham  Junction 
Railway  Company  that  they  would  require 


(1)  2  Keen,  606;  s.  c.  7  Lawr  J.  K«p.  (n.s.) 
Chanc.  186. 
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the  9aid  knd  for  the  purposes  of  their  rail- 
vrfLj ;  that  in  consequence  of  a  desire  ex- 
pressed hy  the  petitioner,  the  matter  was 
referred  to  arhitration  ;  that  an  umpire  was 
appointed,  who  made  an  award  finding  that 
the  petitioner  was  entitled  to  the  sum  of 
2,560/.  as  compensation  for  the  land  taken 
hy  the  company*..  That  the  petitioner,  he* 
lieving  that  the  award  was  invalid  in  point 
of  law,  applied  to  the  Court  of  Queen's 
Bench  to  set  it  aside,  and  obtained  a  rule 
to  shew  cause ;  that  tJie  case  was  argued  at 
great  length ;  and  the  Court,  after  having 
taken  time  to  consider  their  judgment,  ulti- 
mately discharged  the  rule.  In  the  mean* 
time  Uie  company  paid  the  2,560/.  into  the 
Court  of  Chancery  under  the  act,  and  entered 
iskto  possession  of  the  land.  The  petitioner 
then  stated  that  the  objections  made  by  him 
to  the  award  were  made  under  the  conscien- 
tious belief  on  his  part  that  the  same  were  well 
founded,  and  that  the  said  award  was  invalid 
in  point  of  law,  and  although  the  objections 
were  ultimately  overruled,  yet  it  was  not 
until  the  said  Court  of  Queen*s  Bench  had 
taken  considerahle  time  to  det^mine  their 
judgment.  That  the  petitioner  bad  incurred 
certain  costs,  -charges,  and  expenses  in 
making  out  and  furnishing  such  abstracts  as 
the  said  company  required,  and  otherwise 
in  or  about  or  incident  to  the  investigation, 
deduction,  and  verification  of  his  title  to  the 
said  lands  and  premises  so  purchased  by 
the  company.  The  petition  prayed  that  the 
accountant  general  might  be  ordered  to  pay 
to  the  petitioner  the  said  sum  of  2,560/.^ 
and  that  it  might  be  referred  to  the  Master 
to  tax  tlie  petitioner's  costs  of  and  incident 
to  this  petition ;  and  the  order  and  other 
IM'oceedings  relating  thereto  and  consequent 
thereon,  and  also  his  costs,  charges,  and 
expenses  of  and  incident  to  all  conveyances 
and  assurances  of  the  said  lands  and  pre- 
mises so  purchased  or  taken  by  the  said 
company  as  aforesaid,  and  of  deducing,  evi- 
dencing, and  verifying  the  title  to  such 
lands  and  premises,  and  of  making  out  and 
furnishing  such  abstracts  and  attested  copies 
as  the  said  company  required,  and  all  other 
reasonable  expenses  incident  to  the  investi- 
gation, deduction,  and  verification  of  such 
title;  and  that  such  costs,  charges,  and 
expenses  respectively,  when  taxed,  might 
be  paid  by  the  said  railway  company  to  the 
petitioner. 


Mr.  Btiheil  and  Mr.  Sheffield  appeared 
in  support  of  the  petition. 

Mr,  Lloyd,  on  behalf  of  the  railway  com^^ 
pany,  objected  to  the  payment  of  the  costs 
asked  for  by  the  petition,  and  contended 
that  the  petitioner,  by  his  conduct  in  op- 
posing the  award,  had  disentitled  himself 
to  the  costs  under  the  Lands  Clauses 
Consolidation  Act,  8  Vict.  c.  18.  By  the 
80th  section  of  that  act  it  was  provided  that 
"in  all  cases  of  money  deposited  in  the 
Bank,  under  the  provision  of  the  act,  except 
where  such  monies  shall  have  been  so  de<r 
posited  by  reason  of  the  wilful  refusal  of 
any  party  entitled  thereto  to  receive  the 
same,  or  to  convey  or  release  the  lands  in 
respect  whereof  the  same  shall  be  payable, 
or  by  reason  of  the  wilful  ne^ect  of  any 
party  to  make  out  a  good  title  to  the  land 
required,  it  shall  be  lam^ful  for  the  Court  of 
Chancery  to  order  the  costs  of  the  following 
matters,  including  therein  all  reasonable 
charges  and  expenses  incident  thereto,  to 
be  paid  by  the  promoters  of  the  nnder^* 
taking,  that  is  to  say,  the  costs  of  the  pur- 
chase or  taking  of  the  lands  or  which  shall 
have  been  incurred  in  consequence  thereof, 
other  than  such  costs  as  are  herein  other- 
wise provided  for,  and  the  costs  of  the  invest- 
ment of  such  monies  in  government  or  real 
securities,  &c.,  and  also  the  costs  of  obtain- 
ing the  proper  orders  for  any  of  the  purposes 
aforesaid,  and  of  the  orders  for  the  payment 
of  the  dividends,  &c.,  and  for  the  payment 
out  of  court  of  the  principal  of  such  monies, 
&c.,  and  of  all  proceedings  relating  thereto, 
except  such  as  are  occasioned  by  litigation 
between  adverse  claimants." 

Mr,  Bethell,  in  reply,  contended  that  the 
80th  section  did  not  apply  to  these  costs  at 
all ;  it  applied  only  to  costs  "  other  than 
such  costs  as  were  therein  otherwise  provided 
for."  But  the  costs  of  the  title  were  ex- 
pressly provided  for  by  the  82nd  section, 
and  were  there  directed  to  be  paid  by  the 
company ;  and  in  that  section  there  was  no 
exception  whatever  for  wilful  neglect  or 
refusal,  or  any  other  cause.  If  there  had 
been  no  dispute  respecting  the  award,  the 
title  must  have  been  made  out,  and  the 
same  amount  of  costs  incurred.  With  respect 
to  the  costs  of  the  petition,  it  was  submitted 
that  the   legislature   must    have  intended 
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1^  provide  for  a  case  vbere  a  party,  wkhaut 
any  fair  or  reasonable  cause  o^  exouse, 
should  refuse  to  receive  the  money,  but 
that  did  not  apply  to  a  case  like  the  present. 
The  petitioner  conscientiously  believed 
&at  the  award  was  invalid  in  pc^nt  of  law ; 
and,  consequently,  determined  upon  taking 
the  opinion  of  the  court  of  law  upon  the 
subject.  It  was  true  that  the  objections  were 
ultimately  ovemiled;  but  it  was  evident 
that  they  involved  points  of  substance  and 
difficulty,  because  the  Court  did  not  decide 
until  they  had  taken  some  time  to  deliberate 
upon  their  judgment. 

The  Vice  CHAi7CKLL0R.*-Tne  question 
in  this  case  depends  upon  the  construction 
to  be  put  upon  the  80th  section. of  the 
Lands  Clauses  Consolidation  Act.  As  to 
the  costs  in  a  court  of  law,  they  are 
fixed  by  rules,  without  any  discretion  ;  but 
the  Court  of  Chancery  is  mainly  governed 
by  discretion.  There  might  be  such  a 
refusal  on  the  part  of  a  vendor  as  that 
the  Court  might  think  it  right  not  to  allow 
costs ;  but  there  might  be.  a  refusal  whioh 
the  Court  would  consider  was  not  an  obr 
stinate  refusal,  without  exercise  of  a  proper 
judgment,  and  would,  consequently,  allow 
the  costs*  It  appears  to  me  that  the  legis- 
lature meant  to  draw  a  distinction  between 
a  wilful  refusal  and  such  a.  refusal  as  under 
special  circumstances  would  be  perfectly 
justifiable.  Now  how  does  the  matter  stand 
on  this  petition?  The  petitioner  states 
that  conscientiously  belieying  the  award  to 
have  been  void  at  law  he  applied  to  |he 
Court  of  Queen's  Bench  to  set  it  aside* 
That  statement  seems  to  me  to  afford  evi- 
dence that  the  refusal  made  by  him  was  not 
wilful  in  the  sense  of  being  capricious  or 
unsubstantial.  That  there  was  a  question 
to  be  determined,  which  required  a  lengthy 
fugument,  is  evident,  since  the  Judges  took 
time  to  con$ider  their  judgment.  Under 
these  circumstances,  and  upon  the  construc- 
tion of  the  words  o/  the  act,  I  do  not  think 
that  there  was  that  wilful  objection  which 
would  come  within  the  meaning  of  the  80th 
section,  and  that  the  petitioner  is  entitled 
to  his  costs  according  to  the  prayer  of  the 
petition. 
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V,C. 

July  22 

Ckariitf  Lands^^Enfranchi^ement&fCop^ 
holds — Conveyance  cf  Legal  Eetate, 

Certain  copk^^ld  lands  ^avina  b^en  de^ 
vised  to  trustees  for  the  ben^  of  a  charity, 
and  the  copyholds  havif^  6e<a  eifranehisedt 
the  Court  directed  the  trustees  to  convey  the 
legal  estate  to  the  company^  n 

This  was  a  petition  which  stated  that  io 
the  year  1569  certain  copyhold  property  at 
Islington,  amounting  to  about  twenty-three 
acres,  was  vested  in  trustees  for  the  benefit 
of  the  Clothwprkers  Company,  by  a  per- 
son named  Lady  Packington.  In  pfOces# 
of  time  it  became  desirable  that  the  proper^ 
should  be  let  out  on  building  lea^^  ai^d  it 
being  thought  advisable, that  the  copyholdi 
should  be  enfranchised,  an  information  was 
filed,  under  which  a  reference  was  .made  to 
the  Master,  who  reported  that  it  would  be 
proper  for  the  copyhold  to  be  enfinnehis- 
ed.  The  enfranchisement  was  consequently 
effected,  and  a  petition  wa^  npw,  presented* 
pmyiiig.  die.  Cottfft  to<  diredt  th^t  the  legal 
estate,  which  had  been  vested  in  trustees, 
might  be  convE^yed  to  the  Gloilhwoilers 
Company. 

Mr.  Lloyd,  in  support  of  the  petition^ 
i^pntended  t^at  the  intervention  of  ti^stees 
was  only  requisite  whUe  the  estate  remained 
of  copyhold  tenure,  since  the^  corporation 
were  unable  to  hold  a  copyhold  estate ;  but 
pow  that  the  property  had  been  enfiranehised, 
it  was  desirable  (to  save  the  expense  of 
making  all  the  trustees  parties  upon  every 
transaction  ^elating  'to  tbe  property),  that 
the  legal  estate  should  be  vested ,  in  the 
Cloth  workers  Company.  The  trustee  ifere 
originally  twenty  in  number,  andtheas  were 
nineteen  still  dive.  A  licence  bad  "been 
granted  in  the  time  of  Charles  )!•  in 
enabling  the  corporation  to  hold  lap^  in 
mortmain,  consequently  there  could  be  no 
objection  on  that  score. 

Mr.  Blunt  appeared  for  the  Attorney 
Oeneral ;  and 

Mr,  Rogers  and  Mr,  Gaodeve,  for  jpwrties 
interested  in  the  chari^. 

The  Vice  ChanceliiOB.*— The  case  stands 
in  this  way :  the  testatrix,  Lady  Paddng* 
ton,  having  only  copyhold  lands  to  devise. 
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could  not  convey  tbem  to  the  corporation 
without  the  intervention  of  trustees;  she, 
therefore,  appointed  twenty  trustees,  in 
whom  the  property  was  vested,  but  it  was 
virtually  to  be  under  the  dominion  of  the 
Clothworkers  Company,  in  the  same  way, 
in  effect,  as  if  the  lands  had  been  devised 
to  the  company.  It  was  afterwards  found 
desirable  that  the  copyholds  should  be  en- 
^ncbised.  What  is  now  asked  by  the 
petition  is  to  have  the  legal  estate  vested  in 
the  company,  for  the  purpose  of  avoiding 
the  expense  occaisioned  by  the  continual 
renewal  of  trustees  ;  and  as  there  has  been 
a  licence  granted  to  the  corporation  to  hold 
lands  in  mortmain,  I  think  it  would  be 
beneficial  to  the  company  that  this  should 
be  done.  The  trustees  have,  in  fact,  nothing 
to  do  with  the  matter ;  and  they  may  rid 
themselves  of  the  trouble  by  conveying  the 
legal  estate  to  the  company.  Under  these 
circumstances,  I  shall  allow  the  petition. 


WiGRAM,  V.C.I 

Julv  5    8         f       '^^^^^^^'^  ^'  WILLBTTS. 

Willi  ConitrueHon  of — Survivor. 

A  testator  bequeathed  to  trustees  800/.  upon 
trust  to  invest,  and  pay  the  income  equally 
among  his  four  daughters,  A,  B,  C,  and  Z), 
for  their  lives  to  their  separate  use ;  and  in 
ease  of  the  decease  of  any  or  either  of  them 
leaving  issue  of  her  or  their  body  or  bodies, 
then  he  bequeathed  one-fourth  of  the  said 
principal  sum  to  be  equally  divided  amongst 
such  issue,  and  if  but  one,  to  such  one  only ; 
and  in  default  of  issue,  then  the  share  of 
her  or  them  so  dying  he  bequeathed  unto  the 
survivors  of  them  equally,  and  if  but  one, 
to  such  one  only.  By  a  subsequent  clause 
in  his  will,  the  testator  directed  that  in  case 
any  or  either  of  his  children,  to  whom  or  to 
whose  benefit  any  legacy  or  bequest  was  given 
by  his  will  should  die,  before  such  legacy  or 
bequest  should  have  become  vested  in  her  or 
them,  leaving  lawful  issue,  then  such  legacy 
or  bequest  should  descend  to  and  become  the 
property  of  such  issue.  A,  died  before  the 
testator,  but  after  the  date  of  the  will,  leaving 
issue,  and  B,  survived  the  testator  and  died 
without  issue  : — Held,  that,  by  the  effect  of 
the  subsequent  clause  in  the  will,  the  issue 

New  Series,  XVII.— Chanc. 


of  A,  were  entitled  to  participate  with  C. 
and  D,  the  surviving  children,  in  the  one 
fourth  share  given  over  in  the  event  of  the 
death  of  B*  without  issue. 

Joseph  Willetts,  by  his  will,  gave  to  his 
trustees  therein  named  the  sum  of  800/. ,  upon 
trust  to  invest  the  same,  and  pay  the  inter- 
est unto  and  amongst  his  daughters  Alice, 
Mary,  Sarah  and  Martha  equally,  during 
their  respective  lives ;  and  in  case  of  the 
decease  of  any  or  either  of  them,  leaving 
issue  of  her  or  their  body  or  bodies,  then 
he  gave  one-fourth  part  of  the  said  principal 
sum  of  800/.  to  be  equally  divided  amongst 
such  issue,  if  more  than  one ;  and  if  but 
one,  to  such  one  only ;  and  in  default  of 
issue,  then  the  part  or  share  of  her  or  them 
so  dying  he  gave  unto  the  survivors  of  them, 
share  and  share  alike,  and  if  but  one,  to 
such  one  only.     By  a  subsequent  clause  in 
his  will,  the  testator  directed  as  follows : — 
"  In  case  any  or  either  of  my  children,  to 
whom  or  to  whose  benefit  any  legacy  or 
bequest  is  hereinbefore  given,  shall  depart 
this  life  before  such  legacy  or  bequest  shall 
have  become  vested  in  him,  her,  or  them, 
leaving  lawful  issue  of  his,  her,  or  their  body 
or  bodies,  then  such  legacy  or  bequest  shall 
descend  to  and  become  the  property  of  such 
issue ;  if  more  than  one,  to  be  equally  di- 
vided between  them  ;  and,  if  but  one,  then 
the  whole  to  such  one  only."     Three  only 
of  the  daughters  survived  the  testator,  the 
fourth,  Mrs.  Whitehouse,  having  died  in 
the  testator's  lifetime,  but  after  the  date  of 
his  will,  leaving  issue.    The  suit  was  insti- 
tuted for  determining  the  rights   of   the 
parties  to  the  800/.  legacy ;  and  at  the  hear- 
ing, the  fund  paid  into  court  was  directed 
to  be  divided  into  four  equal  p^rts,  to  be 
carried  over  respectively  to  the  separate 
accounts  of  the  surviving  daughters  and 
the  issue  of  the  deceased.    One  of  the  three 
daughters  having  afterwards  died  without 
issue,  a  question  was  raised  whether  the 
fund  carried  over  to  her  separate  account 
belonged  in  moieties  to  the  two  surviving 
daughters,  or  whether  the  issue  of  Mrs. 
Whitehouse  were  entitled  to  participate  in 
the  fund. 

Mr,  Craig,  Mr.  De  Gex,  and  Mr.  Met 
calfe  appeared  for  the  different  parties. 
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COURTS  OF  CHANCERY: 


The  principal  cases  cited  were : — 

Crowder  v.  Stone ^  3  Russ.  217 ;  s.  c. 

7  Law  J.  Rep.  Chanc.  93. 
Davidson  V.  Dallas,  14  Ves.  578. 
Bouverie  v.  BouveriCt  2  Phil.  350  ;  s.  c. 

16  Law  J.  Rep.  (n.s.)  Chanc.  411. 
Taylor  v.  Beverley,  1  Coll.  112;  s.  c. 

13  Law  J.  Rep.  (n.s.)  Chanc.  240. 
Cole  y.  Sewell,  2  Con.  &  Law.  844. 
Alton  V.  Brooks,  7  Sim.  208. 
Cursham  v.  Newland,  2  BeaT.  145. 
Slade  V.  Parr,  1  You.  &  Coll.  C.C.  568. 
Leeming  v.  Sherratt,  2  Hare,  14  ;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Chanc.  423. 

WiGRAitf,  V.C. — Upon  the  general  ques* 
tion  whether  "  survivor ''  is  to  be  construed 
"other/'  I  consider  the  law  to  be  settled 
by  the  decision  in  Crowder  v.  Stone,  But 
having  regard  to  the  subsequent  clause  in 
the  will,  I  think  that  the  terms  of  that 
clause  are  sufficient  to  entitle  the  children 
of  Mrs.  Wbitehouse  to  the  share  intended 
for  their  mother.  Now,  Mrs.  Whitehouse 
was  living  at  the  date  of  the  will ;  she  had 
a  family  of  children,  and  died  in  the  lifetime 
of  the  testator.  The  question  is,  whether 
the  share  intended  for  her  lapsed,  or  went  to 
her  children,  by  the  effect  of  that  subsequent 
clause.  The  interest  given  to  her  was  con- 
tingent upon  a  certain  event,  namely,  her 
surviving ;  and  upon  the  authorities,  includ- 
ing  Willing  v.  Baine  (1),  Walker  v.  Main 
(2),  and  Humberstone  v.  Stanton  (3),  I  am 
of  opinion  that,  although  the  event  which 
has  happened  was  probably  not  contem- 
plated by  the  testator,  yet  as  it  falls  within 
the  terms  of  the  bequest,  the  issue  of  Mrs. 
Whitehouse  are  entitled  to  participate  in 
the  fund  with  the  surviving  daughters. 


MILES  V.  KNIGHT. 


V.C.     \ 
July  21,  J 

Power,  Release  of — Presumption  against 
a  Woman  of  advanced  Age  having  Issue. 

A  sum  of  stock  was  held  in  trust  for  a 
lady  for  life,  then  for  any  husband  for  life, 
in  case  she  should  appoint  to  him,  and  subject 

(1)  3P.  Wins.  113. 

(2)  1  Jac.  &  Walk.  1. 
(8)  1  Ves.  &  Bea.  885. 


thereto,  in  trust  for  her  children  ;  and  in 
default  of  children,  to  such  uses  as  she  nhmtld 
appoint.  The  lady,  at  the  age  of  sixty- e^ht, 
having  never  been  married,  appointed  the 
fund  to  herself,  and  released  her  power  of 
appointment  in  favour  of  her  huehand  and 
children : — Held,  that  she  was  entitled  to  a 
transfer  of  the  capital. 

The  bill  in  this  case  stated,  tliat,  by  an 
indenture,  dated  the  7th  of  October  1808, 
Philip  Miles  covenanted  with  certain  trus- 
tees to  transfer  into  their  names  two  sums 
of  stock  amounting  to  34,000/.,  upon  trust 
to  pay  the  dividends  thereof  to  Eliza  Miles 
for  her  separate  use  for  life ;  and,  after  her 
decease,  to  pay  the  said  dividends  to  any 
husband  of  the  said  £.  Miles  who  might 
survive  her,  and  to  whom  she  might  appoint 
the  same;  and  after  the  decease  of  such 
husband,  the  said  trustees  w^re  tp  hold  the 
said  sums  of  stock  upon  trust  for  such  chil- 
dren of  the  said  £.  Miles  as  she  should  by 
deed  or  will  appoint ;  and  in  de&ult  of  any 
such  appointment,  in  trust  for  all  the  chil- 
dren equally  at  twenty-one  or  marriage; 
and  in  case  there  should  not  be  any  chil- 
dren of  the  said  E.  Miles  who  should  live 
to  attain  a  vested  interest  in  the  said  trust 
funds,  then  upon  trust  to  pay  the  same 
unto  such  persons  as  the  said  E.  Miles, 
whether  covert  or  sole,  should,  by  deed  or 
will,  to  be  executed  as  therein  mentioned, 
limit,  direct,  or  appoint;  and  for  want  of 
such  limitation,  direction,  or  appointment, 
upon  trust  for  such  persons  as  should  be 
the  next-of-kin  of  the  said  E.  Miles  of  her 
own  blood  and  consanguinity,  as  though 
she  had  died  a  widow  and  intestate.  That 
the  said  sums  of  stock  were  so  transferred 
into  the  names  of  the  trustees,  and  that  the 
said  trustees  had  all  of  them  since  died  ;  and 
the  defendant  William  Knight  was  the  repre- 
sentative of  the  last  surviving  trustee.  That 
E.  Miles  was  bom  in  the  year  1780,  and 
had  never  been  married.  That  by  a  deed- 
poll,  under  the  hand  and  seal  of  the  said 
E.  Miles,  bearing  date  the  3rd  of  December 
1847,  and  executed  in  conformity  with  the 
provisions  of  the  said  deed  ojf  October 
1808,  and  expressed  to  be  in  performance 
and  in  exercise  and  execution  of  the  power 
and  authority  therein  contained,  the  said 
E.  Miles  directed  and  appointed  that  the 
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said  trustoinonies,  or  the  stocks,  funds,  and 
securities  upon  which  the  same  were  then 
invested,  should  be  and  become  the  absolute 
property  of,  and  vest  in  and  be  paid  unto 
her  the  said  £•  Miles,  her  executors,  admi- 
nistrators, and  assigns;  and  the  said  E. 
Miles,  by  the  said  deed-poll,  expressly  dis- 
claimed and  renounced,  and  also  released 
to  the  said  W.  Knight,  and  all  others  whom 
it  might  concern,  all  and  every  power  and 
powers  by  the  said  indenture  of  October 
1808  given  to  her,  of  making  an  appoint- 
ment in  favour  of  any  husband  or  chil- 
dren;  and  she  thereby  authorized  and  em- 
powered, and*  also  directed  the  said  W. 
Knight,  his  executors,  administrators,  or 
assigns^  and  all  and  every  the  trustees  or 
trustee  of  the  said  indenture  forthwith,  and 
in  her  lifetime,  to  transfer  the  said  trust 
funds  into  the  name  of  the  said  £.  Miles, 
for  her  own  absolute  use  and  benefit  in  the 
books  of  the  governor  and  company  of  the 
Bank  of  England.  This  bill  was  filed  by 
the  said  £.  Miles  in  December  1847,  pray- 
ing that  the  said  W.  Knight  might  be  oidered 
to  transfer  the  said  trust  monies  and  all 
dividends  thereon  into  her  name  accordingly. 
Mr^  J,  Parker  and  Mr*  Shapter,  in  sup- 
port of  the  bill,  cited  the  following  cases  {— - 

Brown  v.  Pringle^  4  Hare,  124;  s.  c.  14 
Law  J.  Rep.  (n.s.)  Chanc.  121. 

Smith  V.  Plummer,   17  Law  J.  Rep. 
(n.s.)  Chanc.  145. 

Mr,  J.  Baily  appeared  for  the  trustee. 

The  Vice  Chancsllob  made  the  decree 
asked  for,  and  said  it  would  only  be  neces- 
sary for  the  plaintiff  to  enter  into  an  under- 
taking to  account  as  the  Court  should  direct ; 
but  that  it  was  not  necessary  that  she  should 
give  security. 


M.R.  ") 
rillQ,  20;  V 
ay  6,  30.    y 


WILSON  V.  EDEN. 


April 
May 

Will —  Construction — Residuary  Bequest 
of  Personal  Estate — Devise  of  "  Manors^ 
Lordships,  Lands,**  S^c, — Leaseholds  for 
Years-' Wills  Act,  7  Will.  4.  ^  1  Vict. 
c.  26. 

A  testator,  after  charging  his  debts,  funeral 
and  testamentary  expenses,  and  pecuniary 
legacies  on  his  real  and  personal  estate,  but 


directing  his  personal  estate  not  specifically 
bequeathed  to  be  the  primary  fund  for  pay^ 
ment,  and  charging  the  annuities  given  by  his 
will  on  his  real  estates,  and  directing  certain 
charity  legacies  to  be  paid  out  of  his  personal 
estate  only,  and  the  duties  payable  on  his 
legacies  and  annuities  to  be  paid  out  of  his 
personal  estate  gave  the  residue  of  his  per^ 
sonal  estate,  to  his  brother  M.  J.  D.  abso* 
lutely.     Then  followed  a  devise  of  the  tes' 
tator's  manors,  lordships,  rectories,  advow- 
sons,  messuages,  lands,  tenements,  tithes,  and 
hereditaments  situate  at  A,  B,  C,  and  D,  in 
the  counties  of  Durham  and  York,  and  of 
his  other  real  estates  in  those  counties  and 
elsewhere  in   Great  Britain,  upon  certain 
trusts  for  the  benefit  of  M.  J,   D.   and 
his  issue,  with  remainder  to  Sir  W.  Eden 
in  fee  simple.     The  will  contained  a  power 
for  M.  J.  D,  when  in  possession,  to  grant 
a  jointure  of  1,000^.  a  year,  and  also  to 
demise  the  devised  premises  for  any  term 
not  exceeding  twenty-one  years  in  possession 
at  the  most  improved  yearly  rents.     M.  J.  D. 
died  before  the  testator,  without  issue.    The 
testator  died  seised  of  freehold  estates,  on 
which  the  mansion-house  was  situate,  and 
also  possessed  of  considerable  leasehold  es* 
tales,  held  by  him  on  renewable  leases  for 
twenty- one  years,   granted   by   the    Dean 
and  Chapter  of  Durham.   The  freeholds  and 
leaseholds  were  not    intermixed,   but  ad^ 
joined  each  other,  and,  in  some  instances, 
parts  of  the  freehold  and  parts  of  the  leasC'-^ 
hold  estates  were  let  to  the  same  tenant,  at 
one  undivided  sum : — Held,  that  the  Uase^ 
holds  did  not  pass  under  the  devise  of  the 
testator's  manors,  lands,  ^c,  but  belonged  to 
the  testator* s  next-of-kin  as  part  of  his  per- 
sonal estate. 

Held,  also,  that  the  devise  was  not  affected 
by<  the  WiUs  Act  (1  Will.  4.  ^  1  Viet, 
c.  26  J. 

Sir  Robert  Johnson  Eden,  Bart.,  by  his 
will,  gave  and  bequeathed  as  follows : — **  I 
direct  all  my  just  debts,  funeral  and  testa- 
mentary expenses,  to  be  paid  as  soon  as 
conveniently  may  be  after  my  decease,  and 
I  charge  all  my  real  and  personal  estate 
with  the  payment  thereof,  and  of  the  pecu- 
niary legacies  or  sums  in  gross  hereinafter 
bequeathed ;  but  I  direct  that  my  personal 
estate,  not  specifically  bequeathed,  shall  be 
the  primary  fund  for  the  purpose."— [Here 
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followed  a  bequest  of  dirers  peetiniary  lega- 
cies and  annuities.]  The  Will  tben  proceeded 
as  follows : — "And  I  hereby  charge  all  and 
singular  my  real  estates  hereinafter  devilled 
with  the  paytnent  of  the  said  several  annui- 
ties respectively  so  given  by  this  my  will 
as  aforesaid,  and  also  with  the  amount  of 
the  t)roperty  tax  for  the  time  being  payable 
in  respect  of  the  said  annuities  respectively ; 
and  I  hereby  give  to  the  said  several  annuit- 
ants respectively  full  and'  absolute  powers 
and  remedies,  by  distress  and  entry ,^  and 
perception  of  the  rents  and  profits  of  the 
said  real  estates."  The  will  then  bequeathed 
as  follows :—"  I  give  and  bequeatb  to  the 
poor  householders  of  Windlestone  township 
the  sum  of  20^.  sterling,  to  be  paid  out  of 
my  personal  estate  only,  and  to  be  distri- 
buted amongst  them,  at  the  judgment  of 
my  executor  hereinafter  named;  and  my 
will  is,  and  I  hereby  direct,  that  the  legacy 
ta^  or  duty,  which  shall  be  payable  in 
respect  of  the  said  legacies  and  annuities 
hereinafter  bequeathed,  shall  be  paid  out  of 
my  personal  estate.  I  give  and  bequeath 
all  the  rest,  residue,  and  remainder  of  my 
personal  estate,  goods,  and  chattels,  what- 
soever and  wheresoever,  after  and  subject  to 
the  payment  of  my  just  debts,  funeral,  and 
testamentary  expenses,  and  the  said  legacies 
and  bequests  (except  the  said  annuities) 
hereinbefore  by  me  given  as  aforesaid,  and 
all  my  estate  and  interest  therein,  unto  my 
brother  Morton  John  Davison,  Esq.,  late 
Morton  John  Eden,  absolutely  to  and  for 
his  own  use  and  benefit.  I  give  and  devise 
all  and  singular  my  manors,  lordships,  rec- 
tories, advowsbns,  messuages,  lands,  tene- 
mentSj  tithes,  and  hereditaments,  situate, 
lying,  arising,  or  being  at  or  near  Windle- 
stone, West  Auckland,  St.  Helen's  Auck- 
land, and  Bishop's  Auckland,  in  the  county 
of  Durham,  the  city  of  Durham,  and  Brignal, 
in  the  county  of  York,  and  a  parcel  of 
land  purchased  by  me  of  the  late  Mrs. 
Mary  Lambton,  at  Romanby,  near  North- 
allerton, in  the  North  Riding  of  the  county 
of  York,  and  all  other  my  real  estates  in 
the  Said  counties  of  Durham  and  York, 
-and  elsewhere  iti  Great  Biitaifi,  and  all  my 
^tate  and  interest  therein,  unto  Robert 
Eden  Duncombe  Shaflo,  William  Ne^field, 
and  Thomas  Ho|)per  and  their  heirs,  subject 
to  the  said  annuities  so  given  and  devised 
as  aforesaid,  to  hold  the  same  tinto  the  said 


H.  E.  Dnnoombe  Shafto,  Wi  Neafield,  and 
T.  Hopper,  and' their  heirs,  ^abjectafe-afote- 
said,  to  and  for  the  several  tisei^,  upmi  the 
trusts,  and  to  and  for  the  intdnta  and  pur- 
poses, and  under  and  subject  to  the  p6wCTS, 
provisoes,  dedaratiMiS)  and'!imitatiolia.herfr- 
inafter  limited,  declared,  or  ncptessed  of<and( 
concerning  the  same  (thalis  to  say),  to  ihe'nse 
of  my  said  brother,  the  said  M«  J.  GDarvison 
and  his  assigns)  for  and  dunng  the  term  of 
his  natural  life,  without<impeachment  of  or 
for  any  maunes'  of  waste;  and  firom  and 
immediately  afber  the  determination  of  that 
estate  by  forfeiture  oi<  otherwise  in  hia  life- 
time, then  to  the  use  of  theeaftd  R.  E.  Dan- 
combe  Shaftd,  W.  Nesfleld,  and  T.  Hopper, 
and  their  hehra,  during  the'  life  of  the  said 
M.  J.  Davison,  upon  trust,  to-  support  end 
preserve  the  contingent '  uses  and  estatea 
hereinafter  limited  from  being'  del<Mted  or 
destroyed,  and  for  that  purpoae  to-  make 
entries  and  bring  aotieoa  aa  oooasion^dmU 
require,  but  nevertheless  to  permit  ami 
suffer  the  said  M.  Jt  Davison  and  fafieas^gns, 
during  his  Kfe,  to  receive  «nd  take  the -leutSi 
issues,  and  profits  of  th^  said  heieditamentv 
and  premises  to  and  for-  his  and  their  own 
use  and  benefit ;  and  from  and  imasediateiy 
after  his  decease,"  the  limitation  was  to  the 
use  of  the  first  and  other  sons  of  tfafe  said 
M.  J.  Davison  in  strict  settlement  t  and  in 
default  of  issue  of  the  said'M.  J.  Davison, 
to  the  use  of  Sir  William  Eden,  Bart.,  his 
heirs  and  assigns  for  ever. 

The  will,  which  bore  date  the  14th  of 
April  1815,  contained  also  &  power  for  Mr. 
M.  J.  Davison,  when  in  possesaon,  to  grant  a 
jointure  to  any  wife  not  e^ceedihg  1,0001. 
per  annum,  and  also  to  demise  the  devised 
premises  for  any  term  not  exceeding  twenty- 
one  years  in  possession,  at  the  moat  im- 
proved yearly  rents.  M.  J.  DaviSon  died 
without  issue,  on  the  2Bth  of  June  1841, 
and  thereby  the  bequest  to  him  of  the 
personal  estate  lapsed,  and  the  devise' of  the 
real  estate  to  him  and  his  issue  failed.  The 
testator  made  a  codicil  to  his  will,  dated  the 
10th  of  July  1841,  by  which,  after  reciting 
the  death  of  his  brother,  he  appointed  his 
nephew,  J.  Methold,  the  sole  executor  of 
his  will,  and  ratified,  cMifirmed,  and  re- 
published his^  will. 

In  tdie  year  1844,  the  testator  died, 
-Seised  of  freehold  estates,  and  poesesaed 
also  of  leasehold  estates  of  great  valoe 
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hM:  .by  hm  oki  lessea  farrt  tw«9ty-0nQ 
yearS|,gninted  by  the. Dean  and  Chapter  of 
Diirba«D«  Under.  4he  curcusiaUinces  tbat 
had  happened,  the^  te9tatar<8  .nex.t*o&kin 
claimed .  hit  nesidooiy  pwBonal  ettate,,  in« 
cliidiiig^  the  loaaehpld  estotea-  Sir  W.  £deD| 
tbe,  devisee  ia  remainder  of  the  nienorsi  &c» 
naentioned  in  the  testator'awUl,  also  claimed 
the .  leasehold  estatesi  as  passing  by  or  in- 
tended to  be  included  in  the  description, 
ceataioed  in  the  devise  of  the  manora,  &c. 
A^auitiharing  been  instituted  by  one  oif  the 
tf stataor's .  naxt-of-kija  fox  the  purpose  of 
determining  the  right  U>  the  leaseholds,  the 
Couvl^  in  the  month  of  July  1846^  by  decree 
dire^^  A  neferenoe  to  the  Master  to  inquire 
and  ascertain  who  were  the  testator's  next- 
cd^kin ;  of  what  leasehold  estates  the  te»< 
tator  died  possessed)  the  particulars  thereof, 
where  the  same  were  situate,  and  the  nature 
of  .tba  testator!8  interest  therein^  with  liberty 
tjo  state  special  oircusaatanees.  .  The  Master, 
by  rhia  ceport,  dated  the  drd  of  July  1847, 
4>tti|d>  that  the  testator  was  in  bis  lifetime, 
and  at  tbe  time  pf  his  .death,  possessed,  of 
eevaral  leasehold  estates  in  the  townships  of 
Merrington  and  Middlestone,  both«then  in 
the  parisk  of  Mevringtoii,  in  the  county  of 
Durham,  under  various  leases,  granted  by 
the '  Bean  sand  Chapter  of  Purham,  to  the 
said  testator,  or  to  his  trustees,,  for  his 
benefit,  for  terms  of  twenty-one  years 
xeap^etively ;  that  the  township  of  Middle- 
stone  had  been  theretofore  in  the  parisb 
of  SL  Andrew  Auckland,  but  was  an- 
neoted  to  the  parish  of  Mesrington  on  the 
26th  of  April  1845;  and  he  found  thai  the 
said- parish  of  Merrington  was  intersected 
by  a  high  ridge  of  hills  running  east  and 
west,  upon  the  summit  of  which  the  village 
and  church  of  Merrington  were  situate; 
that  539  acres ,  or  thereabouts,  being  the 
greater  part  of  the  said  leasehold  estates, 
were  situate  south  of  the  ridge,  and  extended 
tO'orfor about 2,050  yards,  and  abutted  on 
tb6  testator's  freehold  manor  in  the  township 
4>f  .Windlestone,  theretofore  in  the  parish  of 
St.  Andrew  Auckland,  but  then  forming 
part  of  a  new  parish,  ealled  Coundon, 
adjoining  the  said  feehold  estate  of  Windle- 
atone,  but  in  paxt  separated  therefrom  by 
a  turnpike  road,  and  in  part  by  ordinary 
bedges,  through  which -were  the  necessary 
communications  for  tenants  who  held  both 
freeholds  and  leaseholds  in  the  same  farm ; 


that  the^  leasehold  estates  were  not  inter- 
mixed with  or  surrounded  by  tbe  freehold 
Unds,  but  with  the  exception  of  one  plot 
of  about  eighteen  acres  they  stood  togetber, 
and  part  of  them  were  about  a  quarter  of 
a  mile  from  tbe  mansion  or  hall  of  Win- 
dlesfcone;  that  about  seventy-two  acres, 
the  residue  of  the  leaseholds,  were  situate 
on  the  northern  side  of  the  ridge  and  about 
two  miles-  from,,  the  testator's  freehold 
mansion  and  estate  at  Windlestone,  which 
freehold  mansion  and  estate  had  been  in 
the  possession  pr  occupation  of  the  tes- 
tator's family  for  upwai^ds  of  150  years; 
that  no.  part  of  the  leasehold  estates  had 
been  acquired  previously  to  1772,  in 
which  year  Sir  John  Eden,  the  testator's 
father,  acquired  part  of  them  ;  that  tbe 
Dean  and  Chapter  had  hitherto  renewed 
tbe  leases  at  the  end  of  every  seven  years, 
but  they  were  under  no  covenant  to 
do  so,  and  that  they  from  time  to  time 
altered  the  terms  of  their  leases,  reserving 
to  themselves  more  extensive  powers  with- 
out diminishing  the,  fine  or  annual  rent; 
that  they  had  reserved  the  woods,  trees, 
mines  and  quarries,  with  full  powers  to  cut 
and  work  and  carry  away  the  same ;  that 
they  had  demised  the  coal  mines  under 
the  leaseholds,  and  other  adjoining  lands, 
with  power  to  erect  cottages,  and  make 
a  railway  ;  that  cottages  had  been  erected, 
and  a  railway  partly  made  on  the  leasehold 
estates ;  that  a  colliery  had  been  established 
thereon,  the  lease  of  which  had  been  recently 
renewed  ;  that  the  testator  at  his  death  pos- 
sessed no  leaseholds  for  years,  except  in  the 
townships  of  Merrington  and  Middlestone  ; 
that  the  testator,  besides  the  said  leaseholds, 
had  no  estates  at  the  date  of  his  will  other 
than  the  said  manor  and  estate  of  Windle- 
stone, comprising  the  whole  township  and 
some  freeholds  adjoining,  together  with  some 
detached  freeholds  and  leaseholds,  and  also 
some  copyholds ;  that  the  mansion-house  of 
Windlestone  was  built  upon  the  freehold 
part  of  the  said  testator's  estate,  and  that 
there  were  several  cottages  (some  of  which 
were  ornamental)  and  other  buildings  stand- 
ing upon  that  part  of  the  said  leasehold 
estates  which  was  nearest  to  the  mansion, 
and  which  cottages  bad  been  and  were  then 
occupied  by  persons  employed  about  the 
mansion-house  and  premises ;  that  in  some 
-instances  the  leaseholds  had  been  let  with 
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the  freeholds  at  one  undiTided  yearly  rent, 
and  that  during  his  lifetimje  the  testator  ex- 
pended upwards  of  40,000/.  in  rehuilding 
or  restoring  the  mansion-house  and  premises 
at  Windlestone. 

The  suit  having  been  brought  on  for 
further  directions  on  the  Master's  report, 
the  point  which  arose  for  discussion  between 
the  parties  was,  whether  the  leasehold  estates 
passed  as  part  of  the  residuary  personal 
estate,  or  whether  they  were  included  in  the 
demise  of  the  testator's  manors,  &c.  If 
the  latter,  Sir  W.  Eden  was  absolutely  en- 
titled to  them  ;  but  if  the  former,  then  the 
testator's  next-of-kin  (M.  J.  Davison  having 
died  during  the  testator's  lifetime)  were 
entitled  thereto. 

Mr,  Turner  and  Mr,  Elm$leyi  for  the 
plaintiff,  one  of  the  next-of-kin. — ^The  per- 
sonal estate  is  given  by  the  testator  abso- 
lutely^  and  the  real  estate  in  tail,  and  if 
the  leasehold  estates  were  intended  to  pass 
under  the  gifl  of  the  manors,  &c.,  then  on 
the*  birth  of  a  son  of  M.  J.  Davison  they 
would  immediately  have  become  his  absolute 
property,  notwithstanding  the  testator's  clear 
intention  that  such  son  should  have  a  life 
estate  only.  The  present  case,  moreover, 
is  not  one  of  intermixture  or  confusion 
of  the  freehold  ^  and  leasehold  estates ; 
they  have  been  merely  blended  together. 
The  words  "my  manors,  lordships,  rectories,*' 
&c.  would  not  ordinarily  comprise  lease- 
hold estates,  and  the  words  used  in  differ- 
ent parts  of  the  will  manifest  no  inten- 
tion to  pass  the  leaseholds  as  part  of  the 
"  manors,  lordships,"  &c.,  but  the  contrary ; 
and  the  expressions  "  and  all  other  my  real 
estates  in  die  counties  of  Durham  and  York 
and  elsewhere  in  Great  Britain,"  to  "  trus- 
tees and  their  heirs,"  "  subject  to  the  said 
annuities  given  and  devised  as  aforesaid," 
"  without  impeachment  of  or  for  any  man- 
ner of  waste,"  clearly  indicate  that  the  free- 
hold estates  only^  and  certainly  not  lease- 
hold estates,  the  timber  and  mines  whereof 
had  been  reserved  to  the  Dean  and  Chapter 
of  Durham,  were  intended  to  pass  under 
the  devise  of  the  testator's  "  manors,  lord- 
ships," &c. ;  and  the  words  "  all  other 
my  real  estate,"  &c.  shew  that  the  tes- 
tator knew  the  distinction  between  real 
and  penonal  esUte.  All  the  limitations 
contained  in  the  will  have  reference  to  free- 
hold estates  only;  and  M.  J.  Davison  would 


not  have  been  bound  (had  he  Kved)  to 
renew  the  leases  of  the  leasehold  estates,  so 
that  the  same  might  go  with  the  devised 
freehold  estates.  The  rule  of  constmction 
in  cases  like  the  present  was,  however,  long 
ago  laid  down  in  the  well-known  case  of  i^otf 
V.  BartleU{\),  and  afrerwarda  fibllowedin 
ThomipiQn  T.  Ladjf  Lawhif{2\  which  clearly 
resembles  the  present  case, where  the  testator 
distinguishes  between  his  real  and  personal 
estatas .  Some  of  the  leaseholds  in  qaesdon 
are  nearly  two  miles  distant  from  the  man- 
sion-house, and  as  distinct  from  the  free- 
holds as  if  they  were  situate  in  another 
county;  and  there  is  a  freehold  estate  of 
sixteen  acres  situate  near  the  mansion-hoase, 
and  also  another  freehold  estate  of  twenty- 
seven  acres,  situate  in  Merrington,  neither 
of  which  are  described  by  the  testator  in  his 
will,  which  will  answer  the  expression  **  and 
all  other  my  real  estate,"  &c.  Then  as  r^ 
gards  the  late  Wills  Act  (7  Will.  4.  &  1  Vict 
c.  26.  s.  26.)  it  was  not  the  intention  of 
the  legislature  thereby  to  alter  the  righta  of 
devisees  iiiter  se  in  the  same  will,  wbeie 
the  expression  used  is  general.  Suppose  a 
testatoi,  having  leasehold  estates,  devised 
freeholds,  would  such  a^  devise  pass  the 
leaseholds  ?  The  Wills  Act  has  reference 
to  general  devises  of  lands,  and  not  to  a 
particular  description,  so  as  to  make  it  em^ 
brace  other  property  of  a  different  character* 
A  general  devise  means  a  devise  of  lands, 
without  any  particular  description  or  in  a 
particular  occupation.  Suppose  two  genersl 
devises  of  freeholds  and  copyholds  to  A.  and 
B.  respectively,  under  which  of  them  would 
leaseholds  belonging  to  the  testator  pass  ? 

The  other  eases  cited  for  the  plaintiff 
were — 

WhitaJcer  v.  Ambler,  1  Eden,  151. 
WeigaU  v.  Brwne,  6  Sim.  99. 
ArkellY.  Fletcher,  10  Sim.  299. 
Hall  V.  Fisher,  I  Coll.  47;  and 
Stone  V.  Greening,  13  Sim.  390. 

Mr.  Purvis  and  Mr,  Faber,  for  the  ex- 
ecutor appointed  by  the  testator's  codicil, 
who  was  also  one  of  the  testator's  next-of- 
kin,  cited' — 

Sheffield  v.  Lord  Mnlgrmve^  5  Term 

Rep.  571 ;  and 
Wathins  v.  Lea,  6  Yes.  683. 

(1)  Cro.Cftr.  29S. 

(2)  2  Bos.  &  Pol  803. 
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Mr.  RowpeU  and  Mr*  Gotdsmid^  for  two 
other  of  the  testator's  next-of-kin,  cited 
Parier  v.  Marchant{S\  and  contended 
that  it  was  not  the  intention  of  the  Wills 
Act  to  contravene  the  known  legal  defini- 
tions of  the  law  existing  before  the  passing 
of  that  act, 

Mr,  Hodgson,  Mr.  Lloyd,  and  Mr,  Diek^ 
inson^  for  other  of  the  testator's  next-of- 
kin,  contended  that  freehold  and  real  estates 
were  synonymous  in  the  present  case  ;  and 
referred  to  Lane  v.  Earl  Stanhope  (4),  as 
distinguishable  from  it ;  and  cited  Doe  d. 
Dunning  v.  Lord  Cransioun  (5),  and  Good- 
man V.  Edwards  (6). 

Mr,  WalpoU,  Mr,  Malins,  and  Mr.  Du' 
mergue^  for  the  defendant  Sir  W.  Eden.— > 
The  parishes  in  which  the  freeholds  and 
leaseholds  are  situate  are  so  intermixed  that 
the  testator,  in  referring  to  one  parish,  might 
be  considered  as  referring  to  the  other 
parishes :  the  leaseholds,  too,  abut  on  the 
freeholds ;  they  are  separated  from  the  free- 
liolda  only  by  hedge-rows,  and  part  of  them 
have  been  held  and  occupied  with  the  free- 
holds at  an  undivided  rent ;  the  leases  are 
church  leases  and  ordinarily  renewable ; 
and  the  other  side  cannot  shew  that  renew- 
able leases  are  excluded,  so  as  to  make  the 
rule  laid  down  in  Rose  v.  Bartlett  applicable 
to  the  present  case.  Then  the  testator  makes 
his  charitable  gift  to  the  poor  householders 
payable  out  of  his  personal  estate  only,  in 
which  case  he  could  not  intend  to  include 
the  leasehold  estates ;  and  the  same  obser- 
vation applies  to  the  direction  given  for 
the  payment  of  the  legacy  duty.  The  pre- 
sumption since  the  passing  of  the  Wills  Act 
k  in  iavour  of  the  leaseholda  passing  by  the 
devise,  although  before  that  act  it  might  be 
otherwise,  there  being  no  indication  found 
in  this  will  that  the  leaseholds,  extending 
over  600  acres,  shall  not  pass  by  the  general 
devise,  but  separately  from  the  freeholds. 
The  Courts,  too,  lean  against  an  intestacy. 
Thompson  v.  Ladjf  Lawley  is  clearly  distin- 
guishable from  the  present  case,  inasmuch  as 
the  leaseholds  in  that  case  were  not  renewable, 
and  all  the  freeholds  were  situate  in  York- 

(3)  2  You.  &  ColL  C.C.  279 ;  s.o.  12  Uw  J. 
Rep^  (n.8.)  Chano.  314. 

(4)  6  Term  Rep.  345. 

(6)  7  Mee.  U  Well.  1 ;  8.  c.9  Law  J.  Rep.  (n.b.) 
Ezch.  294. 
(6)  2  Myl.  &  K.  169. 


shire  arid  all  the  leaseholds  in  Middlesex 
and  Surrey.  In  Whitaker  v.  Ambler  and  . 
Parker  v.  Marehani  the  devise  was  a  dis- 
tinct devise  of  real  estates,  but  there  were 
none  of  the  circumstances  there  that  are 
found  in  the  present  case.  To  the  cases  of 
Weigall  v.  Brome  and  Arkell  v.  Fletcher ' 
an  obvious  answer  appears  to  any  one 
perusing  them.  As  to  the  Wills  Act  the 
revival  of  the  will  provided  for  by  the  34  th 
section  is  for  all  the  purposes  of  the  act,  and 
one  of  such  purposes  was  to  alter  certain 
rules  of  construction.  In  Winter  v.  Winter 
(7)  the  revival  of  a  will  by  a  codicil  is  held 
to  be  a  revival  for  the  purposes  of  construc- 
tion generally ;  and  the  words  in  the  pre- 
sent case  are  sufficient  to  pass  the  lease- 
holds. The  former  part  of  the  26th  section 
of  the  Wills  Act  applies  to  the  generality 
of  description  and  the  latter  part  to  the 
generality  of  the  gift.  In  Day  v.  Trig  (B) 
there  was  a  devise  of  freehold  houses  situate 
in  Aldersgate  Street,  but  there  being  no 
freehold  houses,  leaseholds  were  held  to 
pass  by  the  devise.  The  Survey  Book  of 
Sir  R.  J.  £den*s  estates,  made  in  the  year 
1818,  and  allowed  to  be  given  in  evidence 
de  bene  esse,  shews  clearly  that  the  freehold 
and  leasehold  estates  were  looked  upon  by 
the  testator  as  one  blended  property,  the 
whole  consisting  of  a  specified  number  of 
acres. 

The  following  cases  were  also  cited  in 
supportof  the  ailments  for  Sir  W.  Eden : — 

Addis  V.  Clement,  2  P.  Wros.  456. 

Lowther  v.  Cavendish,  1  Eden,  99 ;  s.c. 
Ambl.  356. 

Hobson  V.  Blackburn,  1  Mvl.  &  K.  571; 
8.C.  2  Law  J.  Rep.  (n.s.j  Chanc.  168. 

Mr.  Turner,  in  reply,  referred  to  Shep, 
Touch,  c.  &.  pp.  91, 92. 

May  30. — The  Master  of  the  Rolls. 
*-Sir  Robert  Johnson  Eden,  the  testator 
in  this  case,  was  entitled  to  freehold  and 
leasehold  estates  of  great  value.  He  made 
his  will  on  the  14th  of  April  1815,  and 
a  codicil  in  July  1841.  In  the  will  he 
makes  a  marked  distinc^on  between  real 
and  personal  estate,  <;harging  indeed  his 

(7)  5  Hare,  S06;  s.c.  16  Law  J.  Rep.  (x.s.) 
Chanc.  11 L 

(8)  1  P.  Wms.  286. 
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debts,  funeral  and  testamentary  expenses, 
and  pecuniary  legacies  on  his  real  and 
personal  estate,  but  directing  bis  personal 
estate  not  specifically  bequeathed  to  be 
the  primary  fund  for  the  payment,  charging 
the  several  annuities  given  by  his  will  on 
real  estates,  and  directing  a  charitable  legacy 
to  be  payable  out  of  his  personal  estate  only, 
and  directing  the  duty  payable  on  his  lega- 
cies and  annuities  to  be  paid  out  of  his 
personal  estate.  He  then  proceeded  as 
follows— [Here  his  Lordship  read  the  be- 
quest of  the  personal  estate  to  M.  J.  Davi- 
son absolutely].  The  question  in  the  cause 
is,  whether  the  testator's  leaseholds  for  years 
passed  by  this  clause,  which  it  is  admitted 
they  did,  unless  under  the  circumstances  of 
this  case  they  ought  to  be  held  to  have  passed 
under  the  immediately  following  clause. — 
[Here  his  Lordship  read  the  clause  of  the 
will  devising  the  "manors,"  &c.]  The  trusts 
declared  by  the  will  of  the  manors,  &c.  were 
properly  applicable  to  real  or  freehold 
estates,  and  not  so  properly  or  conveniently 
applicable  to  leasehold  estates  held,  and 
then  subject  to  certain  conditions,  restric- 
tions, and  limitations.  In  the  events  which 
occurred,  the  personal  estate,  which  by  the 
residuary  clause  was  given  to  M.  J.  Davi- 
son, has  become  vested  in  the  testator's 
next-of-kin,  of  whom  the  plaintiff  is  one ; 
and  for  them  it  is  contended,  that  the  lease- 
holds passed  by  that  clause  and  now  belong 
to  them.  On  the  other  hand,  it  is  contended, 
for  Sir  W.  Eden,  who  is  entitled  to  the 
freehold  estates  devised  on  the  trusts  of  the 
will,  that  the  leaseholds  would  pass  and  did 
pass  under  the  general  description  of  the 
lands  devised,  or  if  not  by  mere  force  of  the 
words  used,  at  least  under  the  construction 
authorized  by  the  26th  clause  of  the  Wills 
Act,  which  is  applicable  by  reason  of  the 
will  having  been  republished  and  confirmed 
by  the  codicil,  which  was  executed  in  July 
1841 ;  and  further,  that,  under  the  circum- 
stances of  this  case,  the  Court  ought  to  con- 
clude that  it  was  the  testator's  intention  to 
pass  the  leaseholds  with  his  freehold  and 
real  estates.  The  argument,  therefore,  relates 
to — first,  the  legal  effect  of  the  words  by 
which  the  subject  of  the  gift  is  described 
independently  of  the  ,Wills  Act ;  secondly, 
the  effect  which  in  this  case  ought  to  be  given 
to  the  Wills  Act ;  and,  thirdly,  the  effect  of 


the  whole  will,  and  the  circumstances  under 
which  it  was  made,  as  affording  clear  infer- 
ence of  the  testator's  intention. 

First,  the  rule  in  Rose  v.  BartUU  has 
not  been  doubted :  "  If  a  man  hath  lands 
in  fee  and  lands  for  years"  (which  is 
this  case),  **  and  deviseth  all  his  lands 
and  tenements,  the  fee  simple  lands  pass 
only,  and  not  the  lease  for  years;  and  if 
a  man  hath  a  lease  for  years  and  no  fee 
simple,  and  deviseth  all  his  lands  and 
tenements,  the  lease  for  years  passetb,  for 
otherwise  the  will  should  be  merely  void." 
In  the  very  numerous  cases  in  which  this 
rule  has  been  referred  to  and  discussed,  it 
does  not  appear  to  have  been  intentionally 
or  substantially  varied ;  but  when  the  words 
describing  the  subject  of  the  devise  have 
not  been  simply  "lands  and  tenements," 
but  the  words  "  farms,  messuages,  and 
manors,"  or  any  of  them,  have  been  added, 
or  the  testator  has,  in  addition  to  the  words 
simply  describing  the  subject  of  the  devise 
in  general  terms,  used  other  words  descrip- 
tive of  the  nature  or  extent  of  his  interest 
in  the  thing  given,  and  that  interest  as 
described  is  properly  applicable  to  lease- 
holds, or  has  used  words  plainly  connecting 
the  part 'which  was  leasehold  with  the  lands, 
or  tenements,  or  hereditaments  the  principal 
subject  of  the  devise,  the  additional  words 
have  (although  not  in  a  manner  always 
approved  of)  been  held  to  warrant  the 
conclusion,  that  leaseholds  were  within  the 
description  of  the  thing  devised. 

Now,  in  the  present  case,  the  subject 
of  the  devise  is  described  as  the  testa- 
tor's "  manors,  lordships,  rectories,  advow- 
sons,  messuages,  lands,  tenements,  tithes, 
and  hereditaments,"  situate  as  in  the  will 
mentioned.  I  incline  to  think  that  the 
words  "  messuages  and  lands,"  forming  part 
of  the  description,  would,  if  everything  else 
had  concurred,  have  been  suflicient  to  pats 
leasehold  land ;  but  these  words,  and  the 
sequence  of  the  sentence  describing  the 
situation,  do  not  constitute  the  whole  de- 
scription which  the  testator  has  given  of 
his  devi9e;  he  has  added  to  them  "all 
other  my  real  estates  in  the  said  couades  of 
Durham  and  York,  and  elsewhere  in  Great 
Britain,  and  all  my  estate  and  interest 
therein." 

Now,  the  word  "  other"  in  this  clause  is 
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relalivef  it  bfts  i^kticn  to*  tile  subject  ot 
thing  described  in,  the  fonner  part  of  the 
clause  or  sentenoe.  It  imports  that  the 
•ubjeeta  Jiext  described  are  additional  to, 
and  besides,  ajad  ia:tfaat  respect  different 
from,.  dubjectaJQst  befone  described;  and 
if  the  word.  ** other"  had  been  irnme* 
diately  followed  by  the  words  "  my  lands 
in  the  oounties  of  IXorham  «nd  York," 
and  80  oHy  it  might  perhaps  have  been 
properly  hdd  that  the  word  *' lands"  as 
eontasnad  in  the'  early  part  of-  the  clause, 
meant  only  the  subject  of  the  devise,  with- 
out segatd  to  the  extent  of  the  testator's 
estate  oi  inteveat  in  it,  or  that  the  word 
"lands/'  other  cireumstaBiees  permitting^ 
meant  leaa^old  lands  as  well  as  iceebolds; 
but '  here,  :  the  relatsve  word  ''other"  is 
immedintely  followed  by  the  words  "my 
ival  estates  in  the  said  counties,"  and  as  it 
ia  thus  plain  that,  by  the  last  ckuse  of  the 
sentence;  the  testetor  meant  only  to  devise 
veal  estate,  becauae-  he  baa  so -expressly 
described  itr-^ae  thete  is  nothing  to  shew 
that  in*  the  last  clatiee  he  meant  the  subjects 
of  the  devise,  differing  in  nature  and  quality 
from  the*  subject  of  the  devise  expressed  in 
the  former  part  of  the  desoription,*— as  the 
word  "ether"'  expressing  a  relation,  a  differ^ 
enoe  or  addition  ia  that  respect^  shewa  the 
connexion  of  the  two  parts  of  the  descripi* 
tion,  and  is  folly  satisfied  without  the  im* 
plical^n  of  any  difierenee  in  quality,  I  am 
(tboitgb  I  own  with  some  reluctance  to 
come  to  a  condasion  on  a  ground  so  narrow) 
of  opkiioHy  that  on  the  true  constructiotk  of 
the  testator's  deabription  of  the  subject  of 
his  devise,  ^e  effect  ia  to  pass  the  teal 
estlkte  only,  and  consequently  that  the  lease- 
hc^d  eetates  do  not  pass  by  it. 

SeeoMdly ,  itdoes  not  appear  to  me  that  this 
issfffected  by  the  Wills  Act.  Accordingto  the 
view -which'  I  hdve  taken  of  the  devise,  it  is 
to  be  considered  as  a  devise  of  real  estate :  it 
is  not  simply  a' devise  of  the  testator's  lands> 
ot  of-  his  land  in  a  particular  place,  or  of 
his  land  in  A  particular  occupation,  and  it 
is  not  a  devise  in  a  general  manner  appli» 
cable  to  any  land,  whatever  might  have 
been  its  quaMty,  or  the  testator's  estate  or 
interest  in  it ;  neither  is  it  a  devise  which 
would  deseribe  the  leasehold  estate  if  the 
testator  had  no  freehold  estate  which  would 
be  described  by  it.  Taking  it  most  favour- 
ably for  the  devisee,  it  is  as  if  the  testator 
New  Series,  XVIL— Cuanc. 


had  devised  all  his  lands^  or  .all  his  lands, 
farms,  messuages,  and  other  real  estate ; 
and  in, such. case,  I  conceive,  that  the  word 
"  land,''  which  may  be  thought  ambiguous, 
and  without  qualifying  expressions  may 
be  deemed  to  include  lanids  in  >yhich  the 
testator  had  only  a  leasehold  estate,  would 
have  had.  its  ambiguity  removedt  ^nd  by 
reason  of  the  words  "  other  re^  estate" 
wou)d  he  limited  to  its  original  and  proper 
legal  meaning.  ,  • 

Thirdly,  with  regard  to  the  supposed  in- 
tention, I  need  not  repeat  what  has  been 
so  often  said*  that  w^  are  not  to  ex- 
pound the  will  by  conjecture,  but  to  con« 
strue .  the  words  used  as  fax  as  we  can 
consistently  with  the  rules  of  law,  and  to 
deduce  the  intention  from  those  words.  In 
this  case  there  are,  on  the  one  hand,  circum- 
stances  which  perhaps  make  it  improbable 
that  the  testator  should ,  have  li^tended  his 
freehold  and  leasehold  estates  to  be  divided. 
On  the  other  hand,  there  are  circumstances 
which  seem  to  make  it  improbable  that  he 
ehould  have  intended  hia  leasehold  estates 
to  go  with  his  freeholds,  and  be  the  subject 
of  limitation  not  properly  applicable  to  lease* 
holds,  though  tery  properly  applicable  to  free- 
holds. It  does  not  seem  to  me  to  be  possible 
to  arrive  at  any  satisfactory  conclusion  from 
any  such  eurcumstances  as  are  here  found  ; 
and  confining  myself  to  the  words  used, 
considering  that  the  testator  appears  to  have 
been  well  acquMated  with  the  distinction 
between  real  and  personal  estate,  and  thinks 
ing  that  his  devise  to  trustees  for  settlement 
comprises  only  real  estate,  I  am  obliged  to 
condude  that  the  leaseholds  were  comprised 
in  the  gift  of  the  'Temduary  personal  estate. 

The  question  is  a  mere  legal  question  on 
the  construction  of  the  will ;  and  I  c^tainly 
should  have  been  better  satisfied  if  it  had 
been  submitted  to  the  consideration  of  a 
court  of  law  in  the  first  instance.  J  am  by 
no  means  sure  that  I  did  right  in  complying 
with  the  request  of  both  parties  to  give  my 
own  opinion  without  directing  a  case ;  but 
having  done  so,  I  think  it  right  to  add,  that 
if  the  parties  claiming  under  the  Revise 
should  now  desire  to  have  the  opinion  of  a 
court  of  law,  I  think  that  they  are  entitled 
to  a  case,  notwithstanding  tiie  opinicfn  which 
I  have  arrived  at  on  the  subject* 
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1847. 
Nov.  16,17. 
'     1848. 
June  12. 


MASTER  V.  DE  CROISMARE. 


Alienage  —  Marriage  —  SeiiUment  — 
Covenant  by  alien  Huiband — Estates  ac^ 
quired  by  Wife  after  Marriage — True 
Intent  and  Meaning  of  Deed — Settlement  in 
specie. 

In  contemplation  of  a  marriage  between 
an  alien  and  an  English  lady^  certain  real 
estates  were  conveyed  to  trustees  in  trust  for 
saU,  and  to  stand  possessed  of  the  sale 
monies  in  trust  for  the  mother  of  the  lady  for 
her  lifCf  and  after  her  death  upon  the  trusts 
expressed  in  the  deed  of  settlement  executed 
before  the  marriage^  by  which  the  dividende 
of  certain  stocks  were  declared  to  be  held  by 
the  trustees  in  trust  for  the  husband  and  wife 
and  the  survivor  for  life^  and  then  in  trust 
for  the  children  of  the  marriage  absolutely  ; 
and  by  the  deed  of  settlement^  the  husband 
covenanted  that  in  case  any  property  should 
imring  the  intended  coverture  veet  in  the 
unftt  he  would  do  all  acts  necessary  for  set-' 
tUng  the  same  upon  the  trusitt  of  the  marriage 
setUement.  The  marriage  took  .effect ^  and 
there  were  iseue  six  ehildrenf  of  whom  the 
eldest  had  attained  twenty^one  years.  The 
two  eldest  were  bom  in  France  and  were 
aliens :  the  others  were  bom  in  England  and 
were  English  subjects,  After  the  marriage^ 
the  lady  became  entitled  to  certain  real 
estates: — Heldf  that  the  clause  in  which  the 
covenant  was  contained  was  executory  ;  that 
the  parties  had  one  common  object  in  view, 
and  that  the  Court  would  imply  that  all 
lawful  means  necessary  for  the  complete  ac^ 
eompUshment  of  the  common  object  were  in- 
tended  to  be  done  by  the  parties  to  the  deed : 
and  that  the  subsequently  acquired  real 
estates  ought  to  be  sold  and  the  proceeds 
invested  upon  the  trusts  contained  in  the 
settlement  and  declared  of  the  stocks, 

Mr,  Malins  and  Mr,  Heigham  appeared 
for  the  plaintiff,  the  trustee  of  the  letUement, 
who  songht  to  have  it  declared  that  the  dea-* 
cended  real  estates  should  he  sold  and  the 
proceeds  invested  on  the  trusts  declared  hy 
the  settlement  executed  previously  to  the 
marriage  of  the  Marquis  de  Croisraare  and 


the  Marquise  of  the  personal  estate  of  tlie 
latter. 

Mr,  Roupell  and  Mr.  J.  BaiUfj  for  the 
children  of  the  marriage  horn  in  England. 

Mr,  Temple  and  Mr,  GaseleCf  for  the 
children  horn  abroad. 

Mr,  Tinney^  Mr,  Kindersley^  and  Mr, 
Lewin^  for  the  Marquise  de  Croismare. 

Mr,  rumer  and  Mr,  Shehheare^  im  the 
Marquis  de  Croismare,  and 

Mr,  Wray^  for  the  Crown. 

The  following  authorities  were  dted  in 
the  course  of  the  discussion  by  counsel  for 
the  different  parties ;  but  as  the  facts  of  the 
case  and  the  ailments  at  the  bar  are  suffix 
ciently  stated  in  the  judgment,  it  has  not 
been  deemed  necessary  to  repeat  them 
here. 

Co,  Liu,  42,  b, 

Howell  V.  George^  1  Madd.  1. 

Fish  V.  Klein,  2  Mer.  431. 

Goring  v.  Nash^  3  Atk.  186. 

Cook  V.  Fountain,  3  Swanst.  585. 

Austen  v.  Taylor,  I  Eden,  368 ;  s.  c« 

Ambl.  377. 

Douglas  v.    Congreve,   1  Keen,   410; 

8.  c.  6  Law  J.  Rep.  (n.s.)  Chsnc.  51. 

Du  HowrmeUn  v.  Sheldon,  1  Beav.  79  9 

8.  c.  8  Law  J.  Rep.  (n.s.)  Chane.  1 33. 

Butney  v.  MaedonM,  15  Sim.  6« 

The  Master  or  thb  Rolls. — In  the 
month  of  December  1822,  a  roaiiiage  was 
in  contemplation  between  Uie  defendant,  the 
Marquis»  who  was  then  the  Comtede  Onus* 
mare  (a  French  snliject  and  af  alten  here), 
and  the  defendant,  his  now  wife,  then  Sophia 
Syer,  an  Englishwoman;  and  previous  to 
and  in  consideration  of  such  contemplated 
marriage,  an  indenture  of  settlement  was 
duly  made  and  executed  by  and  between 
Sophia  Syer  of  the  first  part,  the  Comte  de 
Croismare  of  the  second  part,  and  Geoige 
Frederick  Jones,  Charles  Legh  Hoakins 
Master,  and  John  Lloyd,  of  the  thhrd  part 
The  settlement  recited  that  Miss  Syer  was 
entitled  to  1,6571.  IBs.,  being  a  moiety  of 
3,3 15(.  I6s,  31,  per  cent,  consolidated  bank 
annuitiea  standing  in  the  names  of  Dame 
Mary  Anne  Syer,  Bame  Bame,  and  John 
Syer  in  the  books  of  the  Bank  of  England, 
and  also  to  3,1461.  17<.  Id,,  being  one 
moiety  of  6,293/.  new  4/.  per  cent,  bank 
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aniiuilaes  standing  in  the  name  of  John 
Syer  alone  in  the  same  books;  and  that 
under  two  appointments  therein  mentioned 
Miss  Syer  would,  immediately  on  the  decease 
of  her  mother,  be  entitled  to  the  sum  of 
2,031^.  5«.,  being  one  moiety  of  4,062^.  10s. 
SL  per  cent,  consolidated  bank  annuities 
standing  in  the  names  of  Lewis  Cochrane 
and  Robert  Richards  in  the  •  said  books ; 
also  to  3,0061.  6s.  Ili2.,  being  one  moiety 
of  6,012/.  13s.  lOi.  9L  per  cent,  reduced 
bank  annuities  standing  in  the  names  of 
Lewis  Cochrane  and  Robert  Richards  in 
the  same  books;  and  also  to  the  sum  of 
S95L  5s.  Sd,^  being  one  moiety  of  the  sum 
of  l,790i.  lis.  5d.  like  annuities,  standing 
in  the  names  of  John  Syer  and  Bsjrne  Bame 
in  the  same  books ;  and  that  it  was  agreed 
that  all  the  bank  annuities  to  which  Miss 
Syer  was,  or  would  be,  entitled  should  be 
assigned  by  her  to  the  persons  named  as 
parties  to  the  settlement  of  the  third  part, 
subject  to  the  trusts  therein  mentioned. 
And  it  was  further  recited,  that  by  the  in* 
dentures  therein  mentioned,  certain  freehold 
and  leasehold  hereditaments  had  been  con« 
veyed  and  assigned  to  the  trustees  for  the 
use  of  Miss  Syer  nntU  the  marriage,  and 
afterwards  in  trust  for  sale,  and  upon  truat 
that  the  trustees  should  hold  the  surplus 
money  to  arise  from  the  sale  upon  the  trusts 
thereof  declared  in  the  settlement:  and 
further  reciting  that  by  certain  indentures  the 
estates  therein  mentioned  had  been  conveyed 
to  the  uses  to  which  the  same  before  stood 
limited  until  the  said  marriage  should  be 
solemnised,  and  afterwards  to  the  use  of 
the  trustees  of  the  settlement  on  trust  for 
sale,  and  upon  trust  to  invest  the  residue  or 
surplus  of  the  purchase-money  on  govern- 
ment or  real  securities,  and  pay  the  interest 
thereof  to  the  mother  of  Miss  Syer  for  her 
life,  and  after  her  death  to  hold  the  principal 
upon  the  trusts  of  the  settlement.  It  was 
then  witnessed  that  in  pursuance  of  the 
agreement,  and  for  the  considerations  therein 
mentioned.  Miss  Syer  assigned  the  several 
stocks  and  funds  to  which  she  was  entitled 
in  possession,  and  also  the  several  stocks 
and  funds  to  which  she  was  entitled  in 
remainder  expectant  as  aforesaid,  upon 
trust  as  to  the  funds  to  which  she  was 
entitled  in  possession,  after  the  marriage  to 
raise  150/.  for  the  Comte  de  Croismare,  and 
subject  thereto,  during  the  joint  lives  of  the 


husband  and  wife,  to  pay  to  the  husband 
the  dividends  of  one  moiety  of  the  funds, 
and  to  receive  the  dividends  of  the  other 
half  for  the  sole  and  separate  use  of  the 
wife,  without  power  of  anticipation ;  and 
after  the  decease  of  either  of  them,  to  pay 
the  dividends  of  the  whole  to  the  survivor ; 
and  after  Uie  decease  of  the  survivor,  in 
trust  for  the  issue  of  the  marriage,  either 
according  to  or  in  default  of  appointment, 
as  in  the  settlement  stated.  And  as  to  the 
funds  or  stock  to  which  Miss  Syer  was 
entitled  in  reversion  or  remainder,  the 
trustees,  after  the  death  of  the  prior  tenant 
for  life,  and  except  as  to  the  150/.  to  be 
raised  for  the  husband,  were  to  stand  pos- 
sessed thereof  in  trust  for  the  husband  and 
wife,  and  the  survivor  of  them,  for  life ;  and 
after  the  decease  of  the  survivor,  upon  the 
same  and  the  like  trusts  for  the  benefit  of 
the  issue,  if  any,  of  the  marriage  as  were 
before  declared  concerning  the  other  funds 
for  the  benefit  of  the  same  issue ;  and  in 
case  of  the  failure  or  determination  of  those 
trusts,  then  on  the  other  trusts  in  the  settle- 
ment particularly  mentioned.  The  inden- 
ture next  proceeded  to  declare  the  trusts 
respecting  the  monies  to  arise  from  the  sale 
of  the  two  classes  of  real  estate  conveyed 
to  the  trustees ;  and  the  trusts  declared  as 
to  the  money  to  arise  from  the  sale  of 
the  hereditaments  to  which  Miss  Syer  was 
entitled  in  possession  were  declared  with 
reference  to  the  trusts  on  which  the 
stocks  to  which  she  was  entitled  in  pos- 
session were  to  be  held,  and  the  trusts  of 
the  money  to  arise  from  the  sale  of  the 
hereditaments  in  which  her  interest  was 
reversionary  were  declared  with  reference  to 
the  trusts  on  which  the  stocks  to  which  she 
was  entitled  in  rever^n  were  to  be  held. 
The  settlement  contained  a  power  to  change 
the  trustees,  and  some  usual  covenants,  and 
•o  fiur  no  difficulty  appears  to  have  arisen 
upon  its  construction,  and  no  question  is 
now  made :  but  at  the  end  of  the  settlement 
there  is  this  clause :—"  And,  lastly,  it  is 
hereby  declared  and  agreed  by  and  between 
all  the  said  parties  to  these  presents  to  be 
their  true  intent  and  meaning,  and  in  pai^ 
ticular  the  said  Charles  Louis  Comte  de 
Croismare  doth  hereby,  for  himself,  his  heirs, 
executors  and  administrators,  covenant,  pro- 
mise, and  agree  to  and  with  the  said  trustees 
(naming  them),  their  executors  and  adrni*- 
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nistrators,  that  in  case  the  said  intended 
marriage  shall  be  solemnized,  and  any  pro- 
perty, real,  personal,  or  mixed,  shall  at  any 
time  during  the  said  intended  coverture  be 
given,  devised,  or  bequeathed,  or  in  any 
manner  howsoever  vest  in  the  said  Sophia 
Syer,  or  in  his  own  right  as  her  husband, 
then  and  in  such  case  he,  the  said  Corate  de 
Croismare,  as  far  as  he  lawfully  may  or  can, 
shall  and  will,  either  alone  or  in  concurrence 
with  the  said  Sophia  Syer,  his  intended  wife, 
and  at  the  costs  and  charges  of  such  pro- 
perty, do  all  such  acts  whatsoever  as  shall 
be  necessary  or  proper  for  settling  the  same 
property  for  all  the  estate  and  interest  of 
the  said  Sophia  Syer,  or  of  the  said  Charles 
Louis  Comte  de  Croismare,  as  her  husband, 
upon  and  for  the  trusts,  intents,  and  pur- 
poses, and  under  and  subject  to  the  powers, 
provisions,  declarations,  and  agreements 
hereinbefore  expressed  and  declared,  or 
referred  to,  or  concerning  the  reversionary 
bank  annuities  hereby  assigned,  or  intended 
so  to  be,  or  such  or  so  many  of  them  as  for 
the  time  being  shall  be  subsisting,  undeter- 
mined, or  capable  of  taking  effect,  and  so  far 
as  the  nature  of  the  property  and  the  rules 
of  law  or  equity  will  permit,"  The  mar- 
riage took  effect ;  and  there  were  issue  of 
the  marriage  six  children,  of  whom  the 
eldest  has  attained  the  age  of  twenty-one 
years.  The  two  eldest  were  bom  in  France, 
and  are  aliens;  {he  others  were  bom  in 
England,  and  were  English  subjects.  The 
youngest  is  dead.  In  the  year  1836  the 
Marchioness  became  entitled  to  certain  real 
estates,  under  an  ultimate  remainder  in  a 
settlement.  In  the  year  1843  she  became 
entitled  to  certain  other  real  estate  as  the 
heir  of  her  sister.  The  principal  question 
in  the  cause  is,  whether  these  subsequently 
acquired  real  estates  ate  subject  to  the  cove- 
nant contained  in  the  settlement ;  and  sup- 
posing it  to  be  so,  it  is  further  made  a 
question  whether,  with  respect  to  that  real 
estate,  the  tmsts  of  the  settlement  can  or 
ought  to  be  executed ;  and  if  so,  whether 
the  estate  ought  to  be  sold. 

The  deed  having  made  distinct  provi- 
sions as  to  what  was  to  be  done  with 
the  stock  to  which  the  lady  was  entitled 
in  possession  or  reversion,  and  having 'di- 
rected that  all  the  land  to  which  she  was 
entitled  either  in  possession  or  in  reversion 
should  be  sold,  and  that  the  money  to  arise 


from  the  sales  should  be  invested  in  dis* 
tinct  trusts,  whieh  are  capable  of  being 
executed  for  the  benefit  of  aliens,  proceeds 
at  last  to  make  provision  for  any  property, 
real,  personal  or  mixed,  which  the  lady 
might  acquire  during  the  coverture,  and  this 
is  done  or  intended  to  be  done  under  the 
form  of  a  declaration  or  agreement  by  and 
between  all  tifie  parties  to  the  deed.  Some- 
thing which  (if  we  can)  we  are  to  discover 
from  the  clause  was  declared  to  be  their 
tme  intent  and  meaning,  and  resorting  to 
the  words  at  the  end  of  the  clause,  it 
appears  to  have  been  their  trae  intent  and 
meaning  that  the  subsequently  acquired 
property,  real,  personal  or  mixed,  should 
be  settled  upon  and  for  the  trusts,  intents 
and  purposes,  and  under  and  subject  to  the 
powers,  provisions,  declarations  and  agree- 
ments before  declared  or  referred  to  con- 
cerning the  reversionary  bank  annuities 
thereby  assigned  or  intended  so  to  be,  so 
far  as  the  nature  of  the  property  and  the 
rules  of  law  would  permit. 

Now,  land,  the  property  which  has  be- 
come vested  in  the  wife  since  the  marriage, 
cannot  be  settled  in  specie  according  to  the 
trusts  upon  which  the  reversionary  bank 
annuities  are  settled,  without  some  of  the 
persons  who  were  intended  to  have  the 
benefit  of  the  trusts  (who  are  aliens)  being 
deprived  or  exposed  to  the  perils  of  being 
deprived  of  that  benefit.  It  was  argued 
that  this  Court  would  not  enforce  such  a 
settlement,  and  that  because  some  of  the  in- 
tended objects  could  not  or  might  not  have 
the  benefit  of  the  security  intended  for  ally 
the  benefit  should  not  be-  given  even  to 
those  to  whose  enjoyment  of  it  no  obstacle 
was  interposed.  It  does  not  appear  to  me 
that  there  is  much  weight  in  this  argument ; 
but  it  is  clear  that  the  benefit  cannot  be 
Sjecured  for  all,  unless  tlie  land  be  sold, 
converted  into  money,  and  invested  in  that 
form  which  was  directed  as  to  the  lands  to 
which  the  lady  was  entitled  in  remainder ; 
and  considering  the  position  of  the  parties 
and  the  consequences  which  might  follow 
from  the  alienage  of  the  husband^  the  father 
of  the  family  contemplated  as  the  issue  to 
be  born  of  the  marriage,  and  connecting 
this  clause  with  the  other  parts  of  the  settle- 
ment, it  appears  to  me  that  it  must  have 
been  the  true  intent  and  meaning  of  the 
parties    that    subsequently  acquired  land 
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should  be  sold,  in  order  that  the '  money  to 
arise  from  the  sale  might  be  securely  in- 
vested for  the  benefit  of  all  the  pe]:^n8  for 
whom  It  was  intended  to  provide  by  the 
settlement  in  -a  manner  consistent  with  the 
law. 

One  argument  was,  that  the  covenant 
specially  regarded  acts  .to  be  done  by  the 
husband,  and  .was  framed  upon  the  notion 
that  possibly  the  husband  might  become 
naturalized  by  act  of  parliament,  which  he 
never  did,  and  that  being  an  alien,  and  the 
covenant  relating  only  -to  hb  acts,  it  is  in- 
operative, or  at  least  such  as  this  Court 
will  not  compel  the  performance  of,  even 
so  far  as  it  might  be  performed  consistently 
with  the  intention.  It  is  said  that  this  can 
be  considered  only  as  a  direction  to  settle 
real  estate  on  the  trusts  on  which  personal 
estate  had  been  before  directed  to  be  held  ; 
that  it  is  no  trust  to  sell  or  convert,  and 
gives  no  power  to  sell  and  convert,  and  that 
the  Court  is  not  entitled  to  treat  the  clause 
as  executory  and  mould  it  in  such  a  manner 
as  to  effectuate  the  supposed  intention. 
Upon  the  best  consideration  I  have  been 
able  to  give  to  the  case,  I  cannot  view  it  in 
that  light:  this  is  not  the  case  of  a  bare 
covenant  imposing  a  particular  obligation 
upon  one  party  without  reference  to  the 
common  intent  to  which  several  parties 
had  declared  their  agreement ;  they  had  a 
common  object  to  effectuate,  in  which  all 
were  intended  to  concur,  and  with  a  view 
to  secure  that  common  object  it  was  pro- 
vided that  one  party  should  do  certain 
things,  and  it  is  admitted  that  the  perform- 
ance of  that  particular  obligation  taken 
literally  and  by  itself  would  not  secure  that 
common  object.  Is  this  Court  compelled 
to  allow  the  common  object  to  be  defeated 
or  to  £dl  because  of  the  insufficiency  of 
the  means  which  are  specially  designated, 
or  ought  it  not  rather  to  imply  that  all  law- 
ful means  or  steps  necessary  for  the  com- 
plete accomplishment  of  the  common  object 
were  intended  to  be  done  or  taken  by  all 
parties  to  the  deed  ?  With  reference  to  the 
situation  of  the  parties,  and  considering  the 
.intenUon  to  be  such  as  I  have  stated,  the 
clause  is  undoubtedly  very  imperfect  and 
inaccurate,  and  such  as  cannot  be  carried 
into  execution  if  we  give  effect  to  the  bare 
meaning  of  the  words  in  which  it  is  ex- 
pressed, without  regard  to  the  implications 


which  result  from  the  context  and  a  consi- 
deration of  the  scope  and  effect  of  the  whole 
instrument.  The  case  is,  therefore,  un- 
avoidably attended  with  considerable  doubt 
and  difficulty ;  but  it  appears  to  me  that  the 
covenant,  or  rather  the  clause  in  which  the 
covenant  is  contained,  must  be  considered 
as  executory.  I  cannot  consider  it  to  be 
exclusively  applicable  to  property  over 
which  the  husband  had  no  power  jure 
maritu  According  to  the  generality  of  the 
description  it  appears  to  me  to  comprise 
all  property,  real,  personal  and  mixed, 
which  might  become  vested  in  the  wife,  and 
might  by  any  lawful  means  be  conveyed  or 
transferred  to  the  trustees  for  the  benefit 
of  all  the  objects  of  the  settlement ;  any  other 
construction  would,  as  it  appears  to  me,  un- 
necessarily defeat  the  intention  of  the  parties 
and  render  the  clause  in  question  inoperative. 
Declare  that  the  lands  which  have  become 
vested  in  the  wife  during  the  coverture  are 
subject  to  and  bound  by  the  agreement  and 
covenant  contained  in  the  last  clause  of 
the  settlement,  and  that  in  order  to  the 
due  performance  of  the  said  agreement 
according  to  the  true  intent  and  meaning 
of  the  parties,  the  said  lands  ought  to  be 
sold  and  the  surplus  of  the  monies  to  arise 
from  the  sale  after  paying  costs,  &c.,  ought 
to  be  invested  in  the  names  of  the  trustees 
on  such  and  the  same  trusts  as  in  the  settle- 
ment are  declared  respecting  the  reversion- 
ary stock,  &c. 


.C.     \ 

MO.  J 


JONES  V.  EVANS. 


V 

July 

Vendor  and  Purchaser — Contract  for  Sale 
'-^ Specific  Performance, 

An  agreement  was  entered  into  with  (wo 
vendors  for  the  sale  of  two  sixths  of  certain 
leasehold  property,  together  with  other  the 
estates  and  interest  of  the  vendors  therein. 
It  turned  out  that  the  vendors  were  only 
entitled  to  two  twenty- one  parts  each  of  the 
estate : — Held,  that  the  purchaser  was  en- 
titled  to  specific  performance  of  the  contract, 
to  the  extent  of  the  vendors*  interests^  with  a 
proportionate  abatement. 

This  was  a  bill  filed  by  the  purchaser  of 
an  estate  for  the  specific  performance  of  an 
agreement,  dated  the  8th  of  January  1847, 
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by  which  it  was  recited  that  James  Evans 
and  Thomas  Jones  were  each  of  them  en- 
titled to  two  sixth  parts  of  and  in  the  residue 
of  a  term  of  ninety-nine  years  in  certain 
lands;  and  by  the  said  agreement  it  was 
witnessed  that,  in  consideration  of  the  sum 
of  1402.  to  them  the  said  J.  Evans  and  T« 
Jones,  paid  by  the  plaintiff,  Hector  Jones, 
they,  the  said  J.  Evans  and  T.  Jones,  re* 
spectively  agreed  to  assign  to  the  plaintiff 
the  said  two  sixth  parts  or  shares  in  the 
said  leasehold  property,  together  with  all 
other  their  rights  and  interests  therein ;  and 
each  of  the  said  parties  was  further  bound 
in  the  sum  of  30i.,  to  be  recovered  as 
liquidated  damages,  to  perform  the  said 
agreement.  Upon  the  execution  of  the  said 
agreement  the  sum  of  1/.  was  paid  by  the 
plaintiff  to  each  of  the  said  vendors  by  way 
of  deposit.  It  turned  out  upon  investiga* 
tion  of  the  title  of  the  vendors,  that  instead 
of  being  entitled  to  two  sixth  parts  of  the 
said  premises,  they  were  only  entitled  to 
two  twenty-one  parts  each,  and  in  con- 
sequence of  this  discovery  Uiey  refused  to 
complete  the  contract,  and  tendered  the  sum 
of  30/.  by  way  of  damages,  according  to  the 
terms  of  the  agreement.  The  plaintiff,. ho w« 
ever,  being  satisfied  to  accept  performance 
of  the  contract  to  such  extent  only  as  the 
interests  of  the  vendors  extended,  upon 
having  a  proportionate  reduction  in  the 
amount  of  purchase-money,  filed  this  bill 
for  specific  performance. 

Mr,  Bethell  and  Mr.  Renshaw  appeared 
in  support  of  the  bill,  and  cited — 
Paton  V.  Rogers f  1  Ves.  &  Bea.  351. 
Morilock  V.  Buller,  10  Ves.  292. 

Mr,  James  Parker  and  Mr,  T.  Lloyd^ 
contra,  contended  that  this  was  purely  a 
case  for  liquidated  damages,  and  the  plain- 
tiff could  not  have  specific  performance  of 
the  agreement,  as  the  amount  of  property 
which  the  vendors  really  had,  turned  out  to 
be  so  much  less  than  they  had  contracted 
to  sell.  Another  reason  why  the  performance 
could  not  be  enforced  was,  that  one  of  the 
vendors  appeared  to  have  an  interest  in  the 
property  in  right  of  his  wife  only,  and 
the  wife  would  consequently  be  entitled  to 
an  equity  for  a  settlement  out  of  that  share— 
fVheatley  v.  Slade,  4  Sim.  126v 
Sturgis  v.  Champneys^  5  Myl.  &  Cr.  97 ; 
s.c.  9  Law  J.  Rep.  (n.s.)  Chanc.  10. 


Hamon  v.  Keating^  4  Hare,   1  r  s.e. 

14  Law  J.  Rep.  (if.8.)  Chanc.  13. 
Lawrenson  v.  Butler ^  1  Scb.  Be  Lef.  13. 

The  ViCB  Chancellor.— As  to  one  of 
the  parties  being  entitled  in  right  of  his 
wife,  that  is  a  matter  for  the  conndemtion 
of  the  purchaser :  he  may  if  he  likes  waive 
the  conveyance  from  the  wife.  It  is  evident 
from  the  terms  of  the.  agreement  that  the 
intention  of  the  purchaser  was  to  buy  what 
the  vendors  had  to  sell.  This  is  very 
unlike  the  case  where  parties  oontracted  to 
sell  an  entirety,  and  then  it  turned  oat  that 
they  had  only  seven  sixteenths:  heie  the 
contract  was  to  sell  two  sixths,  and  it  after- 
wards appeared  that  the  vendors  had  only 
two  twenty-one  parts  each.  The  intention 
of  the  vendors  was  to  sell  what  they  had^ 
and  it  seems  to  me  to  be  quite  right  that 
there  should  be  a  specific  performance  of 
that  agreement  to  the  extent  of  the  Tenders' 
interests;  and  that  a  proportionate  abate- 
ment should  be  made  in  the  purchase- 
money. 


..} 


NOSL  V.  JONfiS. 


v.c. 

July  28. 

Legacy — Period  of  Vesting — Interest, 

A  testatrix  directed  her  trustees  to  fay 
and  apply  the  sum  of  800j.  tii  and  vpos 
the  education  of  her  grandson^  it  being  her 
desire  that  her  trustees  should  follow  all  the 
reasonable,  suggestions  of  the  infantas  father 
as  to  the  school  and  mode  tf  learning  in 
which  he  should  desire  to  have  his  son 
educated  :-^Heldt  that  this  was  an  abselnie 
legacy f  vested  immediately ^  and  felt  within 
the  general  rule  of  legacies^  upon  which 
interest  was  payable  from  a  year  qfter  the 
death  of  the  testatrix, 

A  question  was  raised  in  this  case  under 
the  will  of  Maria  Montgomery,  who  be- 
queathed all  her  personal  estate  to  trustees, 
upon  trust,  amongst  other  things,  **  to  pay 
and  apply  the  sum  of  800i.  in  and  upon  the 
education  of  Francis  Noel,  the  son  of  E.  H. 
Noel,  her  grandson,  it  being  her  desire  that 
the  said  trustees,  or  the  survivor  of  them, 
or  the  executors  or  administrators  af  such 
survivor,  should  follow  all  the  reasonable 
suggestions  of  the  said  £•  U.  Koel,  as  to 
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the  school  and  mode  of  learning  iii  which 
he  should  desire  to  have  his  son  edncated.*' 
The  question  argued  was,  whether  this 
legacy  of  800^.  was  to  carry  interest  from 
a  year  after  the  death  of  the  testatrix  as  a 
general  legacy,  or  whether  it  was  to  be 
considered  a  legacy  for  a  particular  purpose, 
and  carry  no  interest. 

Mr,  MaUns,  on  behalf  of  the  infant, 
urged  that  this  was  admitted  to  be  a  vested 
legacy,  and  therefore  interest  was  payable 
at  the  expiration  of  one  year  after  the 
decease  of  the  testatrix.  The  authorities 
decided  that  where  a  legacy  was  giyen  to 
one  with  a  purpose  pointed  out,  the  Court 
disregarded  the  purpose,  and  gave  the  legacy 
absolutely— 'j^arton  v.  Cooke  {I) f  Barlow 
y.  GrafU(2),  reported  in  I  Roper  on  Legacies f 
64  6.   The  ordinary  rule  was  applicable  here, 

Mr»  Lloyd  and  Mr,  Roundell  Palmer^ 
eontr^,  said  it  was  a  fallacy  to  assume  that 
the  time  of  ves/tn^and  of  payment  were  the 
same.  The  cases  cited  simply  decided  the 
period  of  vesting,  but  there  was  no  decision 
as  to  the  time  of  payment.  Here  the  sum 
was  payable  de  anno  m  annum^  The  testatrix 
did  not  set  the  sum  apart  from  her  personal 
estate,  but  directed  that  her  executors 
should  stand  possessed  of  800l«,  requiring 
also  the  personal  superintendence  of  the 
executors-*A'<{fiey  v.  Vaughan  (3).  It  had 
been  decided,  in  Cricks  v.  Dolby  (4),  that 
interest  was  only  payable  from  the  time 
payment  ought  to  have  been  made;  but 
here  there  was  no  time  fixed  for  payment. 

Mr,  Malins,  in  reply,  contended  that  the 
cases  referred  to  shewed  that  the  legacy 
was  payable,  though  the  period  prescribed 
never  should  arrive.  In  CriekeU  v.  Dolby 
the  period  fixed  was  twenty-one  years.  In 
Sidney  v.  Vaughan  the  apprenticeship  was 
never  completed.  In  Barton  v.  Cooke  the 
infant  died  at  nineteen.  Yet  in~  all  these 
cases  the  Court  held  the  gift  was  absolute. 
In  a  late  case,  in  this  court,  where  a  testator 
gave  4,000/.  to  his  daughter  to  build  a 
house,  it  was  held  that  the  daughter  was 
absolutely  entitled.  If  an  infant  was  abso- 
lutely entitled,  disregarding  the  purpose 
annexed,  it  roust  follow  that  the  legacy  was 
to  be  paid  in  the  ordinary  way :  it  would 

n)  5  Vm.461. 

(2)  1  Vera.  255. 

(3)  2  Bro.  P.C.  254. 

(4)  3  Ves.  10. 


therefore  be  payable  at  the  expiration  of  a 
year  from  the  testator's  death,  with  interest 
from  that  time. 

The  Vice  Chancsllob. — I  was  struck 
at  first  with  the  peculiar  words  of  this  will; 
they  are  not  words  of  gift,  but  there  is  a 
direction  "to  pay  and  apply  the  sum  of 
800/.  in  and  upon  the  education  of  Francis 
Noel."  The  question  is,  whether  upon  these 
words  it  is  to  be  inferred  that  there  should 
be  nothing  but  payment  from  time  to  time 
of  such  sums  as  should  amount  in  the 
aggregate  to  800/.,  or  whether  the  legacy 
was  absolute,  subject  to  the  direction  of  the 
trustees.  I  have  no  doubt  the  testatrix 
might  have  used  such  a  form  of  language 
as  to  make  the  particular  mode  of  payment 
the  only  one  by  which  the  legacy  should  be 
paid ;  but  it  appears  to  me  there  is  not  so 
much  particularity  as  to  take  it  out  of  the 
ordinary  rule,  that,  generally  speaking, 
where  a  legacy  is  given  for  the  benefit  of 
an  infant,  it  must  be  taken  as  a  general 
legacy.  In  dealing  with  the  assets  I  must 
ditvct  the  800/.  to  be  paid  into  court,  with 
interest  from  one  year  after  the  death  of  the 
testatrix. 


Aug 


V.C.       \ 
jg.4,9.  J 


HORNBY  9,  MATCHAM. 


Mortgage — Foreclosure  Suit — Destruc- 
tion  of  Title  Deeds — Liability  of  Mortgagee. 

A  suit  having  been  instituted  to  foreclose 
a  mortgage^  it  was  ascertained  that  the  mort* 
gagee  had  destroyed  the  mortgage  deed  and 
attested  copies  of  other  documents  relating  to 
the  title.  The  Court  held  that  the  expenses 
of  procuring  fresh  deeds  and  attested  copies 
must  be  paid  by  the  representatives  of  the 
mortgagee^  and  directed  a  reference  to  the 
Master  to  ascertain  what  further  damage  had 
been  caused  by  reason  of  such  destruction  of 
the  documents,  and  that  such  amount  was  to 
be  set  off  against  the  mortgage  money. 

This  was  a  foreclosure  suit  instituted  by 
the  representatives  of  the  mortgagee  of  cer- 
tain property.  It  appeared  that  the  original 
mortgagee,  in  a  temporary  loss  of  his  facul* 
ties  from  illness,  had  destroyed  the  mortgage 
deeds  and  attested  copies  of  various  deeds 
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forming  part  of  the  title  to  the  mortgaged 
property. 

A  petition  was  now  presented,  on  behalf 
of  the  mortgagor,  praying  that  the  represen- 
tatives of  the  mor^agee  might  be  ordered  to 
pay  the  expenses  of  furnishing  new  deeds 
and  attested  copies,  and  also  such  compen- 
sation as  should  be  found,  upon  a  reference 
to  the  Master,  to  be  the  amount  of  damage 
caused  to  the  estate  by  the  loss  of  the  deeds^ 
it  being  alleged,  among  other  things,  that 
an  additional  abstract  of  title  would  be  re- 
quired to  set  forth  the  proceedings  in  this 
court,  and  the  facts  consequent  upon  and 
rendered  necessary  by  the  aforesaid  destruc- 
tion of  the  deeds,  &c. 

Mr,  Bethell  and  Mr,  Lewin,  in  support 
of  the  petition,  contended,  that  the  defen- 
dants, the  representatives  of  the  mortgagee, 
were  bound  not  only  to  furnish  new  deeds 
and  attested  copies,  but  also  to  pay  the 
amount  of  such  damages  as  should  be  ascer- 
tained to  have  arisen  in  respect  of  the  de- 
struction of  these  documents. 

Mr,  Teed  and  Mr.  Renshaw^  for  the 
defendants,  acknowledged  that  they  were 
bound  to  furnish  new  documents  in  the 
place  of  those  destroyed,  but  objected  to 
the  payment  of  any  further  expenses,  on  the 
ground  that  no  damage  would  accrue  to  the 
estate  if  new  deeds  and  documents  were 
provided.  The  following  cases  were  cited — 

Stokoe  v.  Robson,  3  Ves.  &  Bea.  51. 

Shelmardi^e  v.  Harrop,  6  Madd*  39. 

The  Vice  Chancellor.  — -  It  is  quite 
manifest  that  there  has  been  some  damage 
occasioned  to  the  estate  by  the  loss  of  the 
documents,  besides  that  which  would  be 
repaired  by  furnishing  new  deeds  and  attested 
copies.  It  is  plain  that  in  any  future  deal* 
ings  with  the  estate  it  will  be  necessary  that 
the  decree  of  this  Court  should  form  part  of 
the  title.  This  would  of  itself  cause  extra 
expense  and  trouble,  which,  in  my  opinion, 
would  be  damage  done  to  the  estate,  and 
would  be  capable  of  being  estimated  so  that 
-compensation  might  be  fairly  awarded.  It 
appears  to  me,  therefore,  that  there  should 
be  a  reference  to  the  Master  to  ascertain 
what  such  compensation  should  be,  and  this 
sum  should  be  set  off  against  the  mortgage 
money. 


M.R.   ^ 
J   27   /the  attorney  general 

L  C     *        I        p.    THE   CORPORATION    OF 
A  o    !i     *r    I        LICHFIELD. 

Aug.  2,  4,  7. ; 

Municipal  Corporations  Act^  5  4*  6  Will,  4. 
c.  76.  —  Retrospective  Rate —  Trust  — /«- 
junction. 

Where  a  fund  had  been  eoUeded  by  a 
municipal  corporation  by  means  of  a  rate^ 
the  Court  has  jurisdiction  as  to  the  appliea- 
Hon  of  the  fundt  which  it  treats  as  a  trust 
fund :  but  whether  the  Court  has  alsojnris^ 
diction  over  the  means  by  which  the  fund  is 
proposed  to  be  raised — quaere. 

jI  municipal  corporation  ought  to  provide^ 
as  far  as  is  practicable,  for  the  expenses  of 
each  year  out  of  the  income  of  that  year  ;  but 
this  rule  will  not  be  so  strictly  applied  as  to 
prevent,  under  all  circumstances,  the  payment 
of  a  prior  debt  out  of  the  monies  raised  by  a 
subsequent  rate. 

An  information  was  filed,  stating  that  a 
municipal  corporation  having  considerable 
corporate  property,  but  having  incurred 
debts  which  their  income  was  not  sufficient 
to  discharge,  were  endeavouring  to  raise 
money  for  the  payment  of  their  debts  by 
means  of  a  rate,  and  an  application  was 
made  for  an  injunction  to  restrain  the  cor- 
poration from  so  doing,  which  was  opposed 
on  the  ground  that  the  Court  had  notjurisdie^ 
tion  to  interfere  in  such  a  case  to  prevent  the 
rate  being  collected,  and  that  the  corporation 
was  entitled  to  raise  money  by  a  rate  for  pay- 
ment of  their  prior  debts,  T%e  injunction  was 
refused. 

This  information  was  filed  against  the 
corporation  of  Lichfield,  Mr.  Profiitt  the 
treasurer,  Mr.  Johnson  the  mayor,  Mr. 
Eggington  the  town  clerk,  Mr.  Morgan  who 
was  the  mayor  for  the  year  ending  Novem- 
ber 1847,  and  two  members  of  the  council, 
Mr.  Dyott,  jun.  and  Mr.  Ready. 

A  motion  was  now  made  for  an  injunction 
to  restrain  the  corporation  and  Mr.  ProfiStt, 
the  treasurer,  from  applying  certain  funds, 
arising  out  of  a  borough  rate,  made  on  the 
19th  of  July  1847,  for  any  of  the  following 
purposes:— r  First,  in  payment  to  Mr.  Egging- 
ton of  any  further  sum  in  respect  of  what 
was  claimed  to  be  due  to  him  for  costs 
incurred  prior  to  the  making  of  such  rate  ; 
secondly,    in  payment  of  any   arrears   of 
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interest  dae  to  the  trustees  of  the  nraiucipal 
charities,  prior  to  the  making  of  such  rate ; 
and,  thirdly,  in  payment  of  any  expenses 
incurred  prior  to  the  making  of  the  rate ; 
and  to  restrain  Mr.  Johnson  the  mayor  from 
issuing  or  granting  any  warrant  for  distress 
to  enforce  payment  of  any  further  portion 
of  the  last-mentioned  rate ;  and  to  restrain 
Mr.  Proffitt  from  causing  any  such  distress 
to  he  executed,  and  from  collecting  or  re- 
ceiving any  further  sum  on  account  of  such 
rate ;  and,  lastly^  to  restrtun  the  mayor, 
aldermen,  and  citizens  from  making  any 
new  or  additional  rate  for  the  purpose  of 
paying  any  expenses  already  incurred  or  to 
be  incurred  previously  to  the  making  of  the 
same,  until  they  should  appear  and  answer 
the  information,  or  till  the  further  order  of 
the  Court. 

The  information  set  out  the  6th,  59th, 
75th,  92nd,  93rd,  and  1 42nd  sections  of 
the  Municipal  Corporations  Amendment  Act, 
and  also  referred  to  the  Paving  Act  for 
Lichfield,  46  Geo.  3.  c.  xlii. 

The  powers  of  the  commissioners  under 
the  latter  act  were  transferred  to  the  corpo- 
ration of  Lichfield. 

The  corporation  are  in  possession,  in  their 
corporate  character,  of  lands  and  otiier  pro- 
perty producing  9002.  per  annum,  subject 
to  annual  payments  amounting  to  2302. ; 
so  that  they  receive  a  net  income  of  about 
6702. 

From  1838  to  1844  this  income  had  been 
sufficient  to  pay  all  their  expenses,  and  no 
borough  rate  had  been  made  during  that 
time. 

In  1843  there  was  a  change  in  the 
council  of  the  borough,  and  the  persons  who 
were  then  elected  were  of  different  political 
opinions  from  thehr  predecessors.  The  result 
was,  that  Charles  Simpson,  who  had  been 
eighteen  years  town  clerk,  was  removed, 
and  Eggington  was  appointed.  The  council 
having  refused  to  give  Simpson  any  compen- 
sation for  the  loss  of  his  office,  he  applied 
for  and  obtained  a  mandamus  to  have  com- 
pensation assessed  on  his  behalf,  and  in 
December  1846, 4672.  was  borrowed  by  the 
corporation  from  their  bankers  to  enable 
them  to  pay  Simpson  his  costs  connected 
with  that  application  and  dispute. 

The  information  alleged  that  the  4672. 
was  not  paid  in  1846  out  of  the  borough 
fund,  nor  had  it  yet  been  paid  out  of  that 
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fund;  but  it  was  Co  be  included  in  the 
bill  of  costs  of  the  present  town  clerk  with 
relation  to  the  mandamus.  No  such  bill 
had  yet  been  delivered,  but  it  was  admitted 
that  it  would  amount  to  1,4002.  or  1,5002. 

%gington  was  paid,  in  1845  and  1846, 
two  sums  of  502.  and  3502.  out  of  the 
borough  fund,  in  respect  of  his  costs. 

In  January  1846  a  borough  rate  was 
made,  from  which  tiie  corporation  received 
8302.  12s.  9<2.  in  addition  to  the  borough 
frmd. 

Since  the  Municipal  Corporations  Act, 
several  annual  sums  payable  to  the  paving 
rate,  and  in  respect  of  different  charities  in 
the  borough,  had  fallen  into  arresir,  and  the 
council  agreed  to  pay  interest  thereon. 

The  rate  which  was  now  impeached  was 
made  in  July  1847. 

The  churchwardens  and  overseers  of  one 
parish  in  Lichfield  had  applied  to  the  recor- 
der of  the  city,  with  a  view  to  determine  the 
validity  of  the  rate.  The  recorder  was, 
however,  of  opinion  that  he  had  no  juris- 
diction to  enter  into  the  question  whether 
the  rate  was  to  be  retrospective,  but  only 
whether  the  proportions  payable  by  the 
different  parishes  were  fair  and  proper;  and 
in  these  particulars  he  confirmed  the  rate. 

By  the  132nd  section  of  the  Municipal 
Corporations  Act,  the  right  of  the  rate- payer 
to  try  the  validity  of  the  rate,  by  means  of 
a  certiorari^  was  taken  away. 

The  information  alleged  also  that  the  rates 
already  received  were  more  than  sufficient  to 
pay  all  the  amount  of  the  expenses  incurred 
in  carrying  into  effect  the  Municipal  Cor- 
porations Act ;  and  that  the  treasurer  had 
paid  out  of  the  borough  fund,  since  the  1st 
of  September  1847  down  to  the  6th  of  March 
1848,  sums  amounting  to  1,9002.,  of  which 
1,5002.  was  for  expenses  incurred  in  1845, 
1846,  and  1847,  anterior  to  the  rate;  that 
a  sum  of  4802.  had  been  paid  to  the  paving 
committee  out  of  the  borough  rate;  and 
that  in  February  1848,  5002.  was  paid  to 
Eggington  on  account  of  his  bill  of  costs ; 
which  sum  was  also  paid  out  of  the  borough 
rate. 

The  information  prayed  a  declaration,  that 
no  part  of  the  proceeds  of  the  borough  rate 
made  in  July  1847  was  applicable  to  the 
payment  of  any  expenses  incurred  pre* 
viously  to  the  making  of  such  rate,  and  that 
the  payment  thereout  of  4402.,  part  of  the 
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480/.,  for  arrears  of  the  street  rate  of  40/. 
a-year,  and  of  500/.  to  Eggmgton,  consti- 
tuted breaches  of  trust ;  and  that  the  defen- 
dants, except  Proffitt  and  the  corporation, 
might  be  decreed  to  make  good  those  sums 
with  interest ;  and  for  an  injunction. 

The  case  was  first  heard  before 

The  Master  op  the  Rolls,  who  pro- 
nounced the  following  judgment. — This  is  a 
motion  to  restrain  thecorporation  of  Lichfield, 
and  certain  officers  and  members  of  the  cor- 
poration, from  doing  various  acts  which  are 
described  in  tbe  notice  of  motion. 

On  the  19th  of  July  1847  the  corporation, 
by  an  order  of  that  date,  made  a  borough 
rate  for  the  purpose  of  raising  the  sum  of 
2,121/.  I7s.  S\d,t  alleged  to  be  wanted  for 
the  purpose  of  the  Municipal  Corporations 
Act.  It  is  alleged  in  the  information,  that 
this  sum  was  not  wanted  for  the  proper 
purposes  of  the  act,  but  for  the  improper 
purpose  of  paying  old  debts  and  expenses 
incurred  before  the  rate  was  made.  Con- 
siderable sums  of  money  have  been  received 
by  means  of  the  proceeds  of  the  rate.  Other 
sums,  which  have  been  assessed  pursuant  to 
the  rate,  have  not  yet  been  received,  and 
in  these  circumstances  the  Attorney  Gen- 
eral by  this  motion  seeks  to  prevent,  first, 
the  application  of  the  money  already  col- 
lected for  costs,  charges,  and  expenses 
incurred  prior  to  the  making  of  the  act; 
secondly,  any  step  being  taken  to  enforce 
payment  of  sums '  not  yet  received  under 
the  rate  ;  and,  thirdly,  the  making  of  any 
new  or  additional  rate  for  the  purpose  of 
paying  thereout  any  expenses  incurred  prior 
to  the  making  of  the  rate. 

It  has  been  held  in  several  cases,  that  the 
borough  fund  created  under  the  Municipal 
Corporations  Act  is  a  trust  fund,  and  that 
this  Court  has  authority  and  jurisdiction  to 
compel  the  parties  who  receive  and  apply 
the  fund  to  account  for  the  sums  they 
receive  and  the  application  of  them.  On 
this  information  and  upon  this  motion,  it  is 
contended,  that  the  Court  has  jurisdiction, 
not  only  over  the  sums  received  and  the 
application  of  them,  but  also  over  the  means 
by  which  the  fund  is  supplied,  the  legal 
sources  of  the  revenue  of  the  corporation, 
and  the  legal  means  of  making  them  avail- 
able. For  this  no  authority  has  been  cited. 
It  is  admitted  to  be  a  case  of  the  first  im- 


pression; butthcf^urMdictibnii^  safd'to  fioir 
necessarily  from  the  chahbctefr  6f  thfi  fbndi 
which  must  giv^  the  Court  bontroul  over 
the  trust — controul  over  everything  which 
affects  the  supply  of  the  fdfid. 

The  circumstances 'of  the  case,  to  far  as 
it  appears  to  me  necessaty  to  state  tUem, 
are  as  follows : — At  the  inimicipal  eledtibn 
which  took  pitace  m  November  1845^  a 
considerable  change  was  made  in  the 
preponderance  of  parties  exis^g  witbfn 
the  borough.  Soon  aflierwards,  Mr.  Chitfles 
Simpson,  who  had  formerly  been  town  derit:^ 
was  removed.  He  claimed  compensation, 
which  was  refused.  H«  oTjiaiined  a  man- 
damus from  the  Court  of  Queen's  'Bench^ 
the  return  made  to  the  writ  was  traversed 
and  alleged  to  be  untrue.  On  the  trial 
a  verdict  was  given  fot  the  Crown,  and  iii 
1846,  the  corporation  was  commanded  by  a 
peremptory  mandamus  to  aissess  ftnd  award 
compensation  to  Mr.  Simpson.  In  this 
litigation  Mr.  Simpson  became  ^nlMed  to 
costs,  which  in  December  1840  were  taxed 
at  407/.,  and  thereupon  he  thveatened  that 
if  the  same  were  not  immediati^  paid,  he 
would  cause  execution  to  be  issued  against 
several  members  of  the  corporation,  who 
had  made  the  return  to  the  mandamus, 
which  he  calls  a  false  xetum.  Under  cir- 
cumstances, as  to  which  the  statements 
are  not  quite  clear  or  conristent  with  one 
another,  the  costs  were  paid  to  Mr.  Shnp* 
son,  not  out  of  the  borough  fund^  but  ont  of 
monies  which  left  the  corporation  indebted, 
not  to  Mr.  Simpson,  but  to  the  person  or 
persons  who  had  advanced  the  amount.  In 
the  mean  time,  it  appeared  other  debts  were 
due  from  the  corporation.  There  was  a 
debt,  which  had  become  due  to  Mr.  £g- 
gington  the  new  town  clerk  for  costs  mcnrred 
in  litigation  with  Mr.  SimpsoD.  There 
were  several  sums  of  money,  whiciiy  at  the 
time  the  Municipal  Corporations  Act  came 
into  operation,  were  dne  to  certain  nnni- 
cipal  charities  or  trustees  for  them.  Ntine 
of  such  debts  were  paid,  and  a  considerable 
sum  of  money  had  accrued  due  thereon  for 
interest,  and  further,  the  corporation  witf 
indebted  in  a  considerable  sum  for  the 
amount  of  the  arrears  that  had  acemed  for 
several  years  of  an  annual  payment  of  40(.« 
due  to  the  commissioners  or  tmatisea  aetiag 
under  a  street  act. 

The  first  borough  rate  was  made  in  thii 
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coj^ioratioii  on  the  dl3t  of  January  1846, 
pending  the  litigation  ypilh  Simpson, ,  and 
towards  the  end ,  of  the  year  proceedings 
Vrere  taking  place  before  one  of  the  Masters 
of  the  Court  respecting  monies  due  to  the 
charities.  A  report  was  made  on  the  drd 
of  February  1 8^479  and  orders  respecting 
the  payment  of  interest  were  made  by  the 
corporation  on  the^  8th  of  April  1847  and 
the  15th  of  June  1847 :  the  claims  made 
QA  the  corporation  were,  under  the  circum- 
st^tucesl  h^ve^  stated,  greater  than  the  fund 
immediately  available  for  their  payment* 
The  corporation  was  therefore  embarrassed, 
and  with  a  view,  as  it  is  said  in  the  inform 
nation,  to  extricate  themselves  from  their 
difficulties^  called  a  meeting  of  the  council, 
heU  on  tbs  I9th  of  July  1847,  and  then 
made  an  <MrdeT  to  this  effect :  '*  This  meet- 
ing having  been  convened  for  the  purpose 
of  making  a  borough  rate  for  the  current 
year,  the  council  having  first  ascertained  that 
the  boEougb  fund  would  not.be  sufficient  for 
the.  purposes  required  by  the  act*'  (which  is 
the-  Municipal  Oorporations  Act),  "pro- 
ceeded to  estimate  what  amount  in  addition 
to  such  fund  would  be  sufficient  for  the 
payment  of  such  expenses  to  be  incurred  in 
cjurying  into  effect  the  provisions  of  the 
said  act,  and  it  appeared  that  it  would  be 
necessary  to  raise  a  sum  of  2,121/.  1*1  s.  S^i. 
at  the  least  for  the  purposes  before  men- 
tioned, and  in  order  to  raise  tliat  amount 
the  council,  in  pursuance  and  by  the  i^utho- 
rity  of  the  said  act,  and  also  so  much  of 
another  act"  (meaning  the  55  Geo.  3.  c.  51.) 
'*  as  is  by  law  applicable  to  the  former  act 
doth  hereby  fix  and  publicly  tax  and  assess 
the  several  parishes  and  places*'  therein 
mentioned  towards  the  said  rate,  the  several 
sums  therein  particularly  mentioned,  and 
thereupon  gave  the  necessary  directions  for 
that  purpose.  This  is  the  rate  complained 
of.  It  has  been  in  part  but  not  wholly 
levied.  That  which  has  been  levied  has 
been  carried  to  the  borough  fund,  without 
being  distinguished  from  the  other  parts  of 
it,  and  out  of  the  borough  fund,  consisting 
of  sums  received  from  the  borough  rate, 
sums  of  money  have  been  paid  in  satisfac- 
tion of  what  was  due  to  E^ington  for 
costs,  and  to  the  commissioners  or  trustees 
of  the  street  act  in  satisfaction  of  the 
arrears  which  accrued  due  in  respect  of^y- 
ments  that  ought,  to  have  been  annually 


naade  to  .them,  and  also  in  satisfaction  of 
interest  which  aeerued  due  on  the  chanty 
money,  and  perhaps  other  debts,  which  were 
due  prior  to  the  time  when  the  rate  was 
made. 

The  rate  having,  as  it  is  said,  been  made 
for  the  purpose  of  making  payments  for 
arrears  or  sums  of  money  due  or  alleged  to 
be  due  for  past  expenses  or  old  debts,  it  is 
stated  in  the  information  and  affidavit  filed 
in  support  of  it,  that  the  rate  was  made 
under  the  pretence  and  false  suggestion  that 
the  oouncil  had  ascertained  that  the  borough 
fund  would  not  be  sufficient  for  the  expenses 
thereafter  to  be  incurred  for  the  purpose  of 
the  Municipal  Corporations  Act,  and  thai 
they  had  estimated,  in  addition  to  the  fund, 
it  would  be  necessary  to  raise  the  sum  of 
2,1 2U.  175..  ^d*  to  meet  the  expenses  to 
be  incurred  in  the  then  current  year,  and 
for  this  and  the  other  reasons  stated  it  is 
alleged  that  the  borough  rate  professed  to 
be  made  by  the  order  of  the  19th  of  July 
1847  was  and  is  invalid  and  illegal,  and 
that  the  order  could  not  be  held  binding  or 
effectual  in  law  if  the  rate-payers  had  any 
means  of  trying  the  question ;  and  it  is 
alleged  the  law  relating  to  municipal  cor- 
porations is  such  that  there  are  no  means  of 
trying  this  legal  question  at  law,  and  thence 
it  is  argued  diafc  this  question  ought  to  be 
tried  here. 

Without  venturing  to  give  any  opinion 
on  the  question,  whether  the  courts  of  law 
have  or  have  not  jurisdiction  and  means  to 
determine  such  legal  questions  as  are  here 
raised  for  the  purpose  of  trying  the  legality 
of  rates,  I  will  for  the  purpose  of  this  motion 
assume  they  have  not;  and  then  comes  the 
question,  whether  in  a  matter  which,  in  its 
own  nature,  ia  exclusively  subject  to  legal 
jurisdiction,  this  Court  ought  to  assume 
jurisdiction,  merely  because  the  acts  that 
are  impeached  may  in  their  results  affect 
the  borough  fund,  which,  when  constituted, 
is  or  may  in  its  application  be  subject  to 
the  jurisdiction  of  this  Court  as  a  trust  fund. 
I  think,  that  upon  the  true  construction  of 
the  Municipal  Corporations  Act,  it  is  the 
duty  of  corporations  to  provide  as  far  as 
they  can  within  the  year  for  the  expenses 
of  the  year,  by  securing  by  means  of  a  rate, 
if  their  other  means  are  insufficient,  such  an 
income  as  upon  a  proper  estimate  may  be 
fpund  necessary,  and  that  they  ought  not 
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to  conteact  debU  ta  be  paid  in  futiuto  y«Qr8» 
for  the  purpose  of  avoiding  in  the  current 
year  to  provide  lor  expenses  then  ipcnrred. 
I  conceive  the  rule  is  very  important  to  be 
observed,  and  to  depart  from  it  habitually 
or  frequently  would  be  very  inconvenient^ 
and  might,  I  think,  probably  lead  to  future 
burthens  of  indefinite  amount  and  of  great 
prejudice  to  the  corporation.  .  But,  on  the 
other  hand,  I  dp  not  think  it  clear  that  this 
act  of  parliament  ought  to  be  so  strictly 
construed  as  to  lead  to  the  conclusion  thaft 
an  expense  not  included  in  a  prior  estimate, 
,  and  so  incttrred  as  to  constitute  what  may 
be  justly  called  a  debt,  before  a  subaequent 
estimate  or  rate  is  miade,  can  in  no  ease 
whatever  be  lawfully  provided  for  by  such 
subsequent  estimate  or  rate.  I  think  such 
a  construction  as  this  might  also  lead  to 
very  great  inconvenience.  Cases  may  per- 
haps occur  in  which,  without  any  want  of 
ordinary  foresight  or  consideration,  debta 
may  have  been  incurred,  and  being  not  yet 
paid  or  even  due  at  the  time  when  a  rate 
is  made,  their  payment  may  be  considered 
as  expenses  incurred  in  a  year  during 
which,  without  any  improper  delay  having 
taken  place,  they  are  ordered  to  be  paid. 
The  question,  in  some  of  its  bearings,  may 
have  to  be  considered  on  the  hearing  of  the 
cause;  but  the  Court  having  jurudiction 
over  the  application  of  the  borough  fund, 
may  probably  have  jurisdiction  to  consider 
on  an  account  stated,  and  under  circum- 
stances juatifying  interference,  whether  it  is 
necessary  or  proper  to  add  to  the  borough 
fund  by  making  rates  for  purposes  specially 
stated.  It  appears  to  me»  that  in  a  case 
xeqniriQg  its  exercise,  the  Court  may  have 
jurisdiction  to  restrain  the  corporation  from 
making  any  new  or  additional  bonough  rate, 
for  the  purpose  of  paying  thereout  any  ex- 
penses incurred  previously  to  making  the 
same,  until  the  father  order  of  the  Court. 
This  is  the  order  whioh  is  asked  in  the  third 
or  last  part  of  the  present  motion.  I  further 
think  that  the  Court  has  jurisdiction,  if  it 
were  expedient  and  the  case  required  it,  to 
make  the  onder  whioh  in  adced  for  in  the 
first  part  of  this  motion ;  but  in  the  present 
ease,  it  does  not  appear  to  me  to  be  neces- 
sary or  expedient  to  grant  either  of  those 
parts  of  this  motion. 

With  regard  to  so  much  of  the  rate  as  has 
been  already  received,  if  it  should  ultimately 


i^pear  (hat.  the  pioeeeda  a£  the  tatto,  wtos 
distinguished  firom  the  rest  of  the  borough 
fund,  have  been  miuipplied,  the  parties  wW 
have  committed  a  breach  of  trust  in  this 
respect  will  be  compiled  to  acooont  for  it 
and  make  restitution ;  be  it  observed^  kow^-i 
ever,  in  such  a  manner  as  would  be.  jwst  a 
the  case  of  trustees  who  have  applied  trosb 
monies  to  the  purpose  of  their  cwtest  qme 
IriM^  though  not  in  the  manner  poin^ 
out  by  the  authority  under  which  they  act* 
It  is  not  suggested  that  the  portiea  sought 
to  be  charged  are  not  competent  to  pay  vhatt^ 
if  anything,  may  be  found  due  from  them ; 
and  on  the  whole  it  does  not  appear  to  n^ 
to  be  proper  to  grant  that  part  of  the  mo* 
tion ;  and,  as  to  the  future  rates,  it  does  not 
appear  to  me  that  the  facts,  now  before  me 
make  it  proper  to  interfere,,  though  I  ikaak 
the  Court  has  jurisdiction  to  do  soil)  a  case 
requiring  interposition,  and  on  an  applies^ 
tioA  mado  in  proper  time. 

The  only  remaining  part  of  the  motion 
is  that  which  relates  to  the  enforcemeait 
of  payment  of  so  much  of  the  ral^  as  has 
not  yet  been  received;  and  as  to  that, 
I  cannot  satisfy  myself  that  the  Court  has 
any  jurisdiction  to  interfere.  The  iafbr* 
mation  does  not  seek  to  adjust  the  ques* 
tions  which  may  arise  between  xate*payeis 
who  have  paid  the  rate  and  nte-pa^ess 
whom  it  is  pioposed  to  protect  against 
paying  it,  or  to  restore  to  those  who  hinre 
paid  the  sums  which  are  allied  to  haw 
been  illegally  taken  firom  them»  Then 
being  no  authority  for  the  juriadlctum  which 
is  alleged,  the  argument  for  it  is,  that  the 
Qoiut»  having  oontroHl  over  the  borough 
fund  when  constituted,  haa  oontDool  over 
the  rate  as  a  means  by  which  the  fiind  m 
snj^liedi  and  may  not  only  debNraane  whe- 
ther a  rate  ought  to  be  made,  butt  .when 
made,  has  authority  to  lAtei fere  i£  aaylfaiag 
objeotionaUe  appears  in  the  paooass  of  .levy- 
ing the  rate,  if  not  in  all -easea,  at  ail  events 
in  cases  where  there  is  no  vemedy  or  nosuf- 
fieient  remedy  at  law*  As  I  base  idready 
intimated,  it  appears  to  me  probable 'that 
on  a  proper  case,,  and  on  proper  efvidenoe, 
and  on  an  applioation  made  in.-  due  tunc, 
and  having  regard  to  the  pwrpoae  for  which 
it  is  proposed  to  make  a  ratet  this  Court 
being  applied  to  in  proper  time  has  authority 
to  determine  whether,  under  the  circum- 
stances stated,  a  rate  ought  to  be  made  or 
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no4 ;  but  tlii»  point  has  been  argued  on  piii^ 
ciples  which,  if  established,  would  authorize 
the  Court  to  interfere  on  an  information 
filed  six  or  eight  months  after  the  making 
of  the  rate,  aftw  the  rate  has  been  in  part 
levied,  and  not  merely  for  the  purpose  of 
sacoxing  the  due  application  of  the  money 
received  for  the  purpose  authorized  by  the 
act;  but  for  the  purpose^  first,  of  declaring 
that  no  part  of  the  money  ought  to  have  been 
leoeived ;  seeondly,  for  securing  the  appli- 
cation of  so  much  of  the  money  as  has  been» 
though  it  ought  not  to  have  been,  received 
for  the  purpose  of  the  act ;  and,  thirdly,  for 
preventing  payment  being  enforced  against 
those  who  have  refused  or  neglected  to  pay, 
whilst  the  money  received  from  those  who 
have  submitted,  or  have  already  been  com- 
pelled to  pay,  is  desired  to  be  applied  to 
some  purpose  of  the  corporation  not  dis- 
tinctly stated*     The  case  has  been  aigued 
on  principles  which^  if  established,  would 
give  the  Court  jurisdiction  and  controulover 
all  fines,  forfekures,  and  other  payments, 
which  are  properly  to  be  paid  into  the 
borough   fund,  and  which  are  peculiarly 
matters  of  legal  jurisdiction,  and  which  I 
think  ought  not  to  be  considered  as  subject 
to  the  jurisdiction  of  this  Court,  without  the 
positive  direction  of  the  legislature,  or  such 
a  necessary  implication   from  that  which 
the  legislatnxcf  has  done  as  would  make  it 
imperative  upon  the  Court  to  act.     So  far 
as  the  information  seeks  relief  agauist  the 
agreement  of  the  rate,  it  is  founded  on  the 
allegation,  first,  that  the  order  by  which  the 
rate  was  made  was  illegal,  and  invalid ;  and, 
seeondly,  that  the  courts  of  law  are  unablci 
from  want  of  authority  provided  by  statute, 
to  declare  the  illegality,  or  to  determine 
the  question  by  which  the  legality  is  to  be 
tried,  or  to  interfere  in  any  way  in  its  exe- 
cution ;  if  this  be  so,— and  for  the  purpose  of 
this  motion  I  assume  the  want  of  anthori^ 
at  common  law,^— I  think  that  in  this  case 
as  in  others  that  have  occurred,  an  altera- 
tion o£  the  law  to  supply  this  alleged  defect 
ought  to  be  submitted  to  the  legislature, 
and  that  this  Court  ought  not  to  strain  its 
just  and  neceasary  jurisdiction  to  interfere 
in  effect  legislatively  to  supply  a  defect  in 
matters  exclusively  legal,  on  the  notion 
that  where  the  Court  has  jurisdiction  the 
Court  has  power  to  compel  an  account  and 
the  due  application  of  it. 


For  these  reaaona  I  dedme  to  make  any 
order  upon  this  motion,  save  that  the  costs 
of  it  will  be  costs  in  the  cause. 

The  relators  renewed  the  application  for 
an  injunction  before  the  Lord  Cluincellor,  by 
way  of  appeal  from  the  Master  of  the  Rolls. 
The  Solicitor  General  and  Mr.  Cale^  in 
support  of  the  motion,  insisted  that  Wmda 
V.  Reed  (1)  had  decided  that,  under  the 
Munidpal  Corporations  Act,  the  council  of  a 
borough  had  no  power  to  make  a  retrospec- 
tive rate;  and  that  the  same  principle  had 
been  acted  upon  by  the  legislature  in  passing 
the  act  7  WiU.  4.  &  1  Vict.  o.  81,  which 
enabled  the  council  of  a  borough  to  levy  a 
rate  to  pay  the  expenses  previously  incurred 
in  carrying  the  Municipid  Corporations  Act 
into  operation ;  and  that  the  circumstances 
of  the  case  were  altogether  such  as  entitled 
Uie  rate-payers  to  be  protected  by  means 
of  an  injunction. 

The  Attorney  General  v.  Heelie^  2  Sim. 
&  Stu.  67 ;  s.  c.    2'  Law  J.  Rep. 
Chanc.  189^ 
The  Attorney  General    v.   Brown,   I 

Swanst.  265. 
The  Attorney  General  v.  the  Mayor ,  SfC^ 
of  DvbUn,  1  Bli.  (n.s.)  312  ;  s.  c.  3 
CI.  &  Fin.  289. 
The  Attorney  General  v.  AspinaU,  2 
Myl.  &  Cr.  613 ;  s.  c.  7  Law  J.  Rep. 
(N.8.)Chane.  51. 
The  Attorney  General  v.  the  Corpora^ 
tion  of  Poole,  4  Myl.  &  Cr.  17 ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  27. 
The  Attorney  General  v.  Compton,  1  Yon. 

&  Coll.  C.C.  417. 
The  King  v.  the  Juitieee  of  FUntahire, 

5  B.  &  Aid.  761. 
The  Queen  v.  ihe  Couneil  of  Lichfield, 
4  Q.B.  Rep.  893 ;   s.  c.  12  Law  J. 
Rep.  (n.8»)  Q.B.  808. 

On  the  point  that  the  relators  had  no 
legal  remedy,  they  dted  The  Queen  v.  the 
Recorder  of  Bath  (2). 

Mr.  RoupeU  and  Mr»  Greene,  contra, 
insisted  that  the  law  of  church  rates  did  not 
apply  to  borough  rates:  the  former  were 
collected  to  pay  expenses  which  were  in- 

(1)  2  Mee.  &  Wels.  777;  s.o.  6  Law  J.  Rep. 
(n.s.)  M.C.  105. 

(2)  9  Ad.  &  £1.  871  >  1. 0.  8  Law  J.  Rep.  (n.s.) 
M.C.96. 
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Gurxed  by  annual  ofiicera  ;  «nd  tifae  latter 
were  oceasional  only^.ancL  collected  for  a 
corporation  which  was  a^  permanent  body. 
That  any  question  whether  the  rate  was  legal 
or  not' ought  to  be  decided  at  law  :  if  it  waa 
legal,  of  course  this  Court  shouldjiot  inter-*^ 
fere ;  and  if  it  was  illegal,  the  infonnatioa 
was  not  framed  to  meet  the  ease,  because  it 
sought  to  es^onerate  those  rate-payers  who 
had  not  paid»  but  asked  for  no  restitufiioa 
to  those  who  had  already  paid  their  share ; 
that  unless  the  rate  was  illegal,  this  Court 
would  not  prevent  the  corporation  fron^ 
collecting  it ;  and  if  the  rate  was  not  legal, 
no  trust  as  to  the  money  received  had  been 
created ;  and  that  the  debts  which  were 
mentioned  had  not.  been  ascertained  before 
the  rate  had  been  levied,  although  theoccur*^ 
rences  out  of  which  ihey  arose  took  place 
some  years  before. 

Mr.  Parsons  appeared  for  the  treasurer 
and  town  elerk. 

The  Soliciior  General  replied. 

Aug.  7.— The  Lord  Chanoelixie  said 
that  this  information  raised  two  questional 
both  of  them  of  considerable  importance  to 
corporations  genarally  and  to  this  corpora* 
tion  in  particular ;  first,  aa  to  the  jurisdtc* 
Uon  of  this  Court  to  restrain  a  corporation 
from  making  a  rate ;  andy-  secondly,  whether 
the  corporation  possessed  power  to  apply 
the  monies  raised  by  the  rate  in  payment  of 
the  debts  and  obligations  antecedently  due 
as  well  as  of  subsequent  expenses.  Those 
points  would  require  great  consideration 
when  the  information  came  to  ba  heard« 
But  the  present  application  was  for  an  in* 
junction ;  and  no  doubt  when  an  important 
question  was  involved  and  considerable  evil 
was  likely  to  arise,  from  the  proceedings  in 
question  pending  the  suit,  the  Court  was  in 
the  habit  of  endeavouring  to  preserve  mat* 
ters  till  a  decision  was  arrived  at.  At  the 
same  time,  when  no  such  danger  existed  and 
no  such  evil  required  a  remedy  by  injunction, 
the  Court  was  anxious,  if  possible,  not  to 
anticipate  the  ultimate  decision. 

This  application  waa  founded  on  the  sup* 
posed  illegality  and  invalidity  of  the  rate ; 
and  its  object  was  to  prevent  the  corporation 
from  applying  any  part  of  the  money  levied 
in  payment  of  the  debts  and  obligatiops  due 
anterioi;  to  the  period  ^t  which  the  rate  was 
made.     Now,  on  the  subject  of  the  all^ga* 


tion,  there  was  evidenee  of.soroe  d9bts:ai|* 
tecedently  due  having  been  paid  out  of  the 
borough  fond.  But  the  borough  fund  con- 
sisted not  only  of  the  monies  produced  by 
the  rate,  but  also  of  ordinary  property  pro- 
perly applicable  to  the  expenses  of  the  cor- 
poration. And  the  act  directed  thafi  when 
the  corporate  ftind*  should  not  ije  a^qual?, 
the  deficiency  should  be  ^ade  good  by  a 
rate.  Of  course,  supposing 'Che  proposiUon 
raised  by  the  infbrmatibii  to  be*^orreci,  there 
was  no  doubt  but  that  the  dofpdrate  ftind 
was  appHoaUe  to  that  pMrpoaos  apd  fhat 
whateveip  debts  and  ebligatioiMi  were  owi«0 
by  the  oorporation,  the|r  ought.^.  W  paid) 
The  result,  therefore,  wottld'be  in  thi»  eaae^ 
so  far  aa  the  infMrmatioa  .atatad  th0  fatts, 
thatihe  property  beloaging  lo  Ule  eafpotu^^ 
tion,  independently  of  the  rate^  waa»  for  a 
certain  period  of  XvB9^  anterior  4o  th«  p»a8ai&g 
of  the  Moaieipal  Covptfkationa  Aot,  appropd^ 
atsd  to  the  demanda  on  the  eorpenlioD  \ 
and  no  doubt  a  oonaiderahle  f«nd  WAS«p<« 
plicable  to  the  payment  ofAQieeedent'diebML 
If^  then,  it  should  t^m  out  tibat  tkotooney 
raised  by  the  rate  waa  not*  applicable*  to 
antecedent  debts,  the  ootporate  toid,  90'£ir 
as  it  existed,  must  be  applied  ii^  p^uaentof 
anteeedent  demands,  and  the  money  wised 
by  the  rate  would  he  applicable  >to>  Ih4 
demands  of  the  yean  In  eaaea  wtere^kw* 
porato  property  ^existed,  it  wetid  be  •  very 
idle  case  to  discuss  the  question.  *  .The 
result  would  be  the  same ;  and  there  would 
only  be  a  different  mode  of  kaeping  Che 
accounts.  There  was  no  pvetenee  made 
now  of  any  very  considerable  debt  exiatiig 
before  the  making  of  the  rata.     • 

His  Lordship  was,  tbefclorev  unaUo  l» 
discover  any  such  necessity  aa  to  require  th0 
Court  to  interfere  by  injunction :  ^and/aa  to 
so  much  of  the  application  as  tiiedtlbr  alt 
injunction  to  restrain  the  levying  of  tho-siaa 
imposed,  it  would  be  great ,  iigustfco  that 
those  who  had  paid  the  rata  ahou)i|  l»e«de<« 
prived  of  their  money,  and  that  Ihoeo  nho 
had  not  paid  their  |m>portion  shovid  not'bf 
called  upon  to  contribute  their 4diaro, ..  If  il 
had  been  levied  improperly,  all  the  payei^ 
ought  to  be  in  the* same  poeitien,  .  Iftii^^ 
borough  i»operty  alone,  «nd  liot  ^  bocengli 
rate,  was  applicable  to  theite  debta,«H  pa<«^ 
sons  liable  to  pay  the  rate  ought  to  te  pro* 
tected  from  being  required  to  pf  y  it^  Hia 
Lordship  thought,  therefofcv  that  the  Master 
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of  th*  'B6HS  etivh^  to  tli^  T^gllt  cbncltijsibti, 
Hiid  th^t  the  injiiftctioti  onglit  n6t  to  l>e 
gttotedt  and  thkr'motion  tnusrt  be  r^sed, 
IrttFr  costs. 


o 


'  liitie  16 


.} 


wBNHikM  V,  jioyruAx. 


\  Attflckjnef^tr—Jmprisonm^nt  —  Discharge 
•^iK^ohent  Debtors  Court — Vesting  Or£sr 
—JLct\&%  Ftct.  Clio. 

- '  The  filainn^>  hating  deen  mr^sted  unde¥ 
iv^ttof'  Mt$^kmie$4  oui-  of  the  Court  of 
Chmcetyfor  non-patient  of  tosts  af  lets 
amount  than  20/t  eaeh,  f»a^  aftenearde 
qnf^difed  to  be  dUehdt^d  firom  cu&iody  by 
ontof  the  Judfes^  of  the  Court  of  Bstchequer; 
ikat  w^t&r  C9{t#  afttrwarde  dieekurged  b^ 
^t  Court,  but  th^  Cmift  deoUned  to  re* 
convHH  theplaintifi  for  want  of  juirtedicthn, 
Undif  4M  order  of  Me  €miH  of  Chai^erpi 
fi4«»  UHHii  wiere,  on  the  application  of  tht 
dtfenddnty  ordered  to  be  istued  in  the  place 
tfthefamter  u^rvte;  but  prior  to  the  issuiuy 
tkereofi  the  defendant  obtained  a  veeting 
oiNiet  apehiet  the  pMntiff^from  the  Imohfent 
Debtors  Court,  but  the  plainHf^  refund  to 
fite  either  a  ochedule  or  list  of  ereditore  .'-^ 
iMdf  that  the  obtaimnf  the-  veeting  ^der 
under  the  cireumstances  w^s  no  ground  for 
discharging  the  plaint^ from  eustodg  under 
the  new  write, 

'  Tbe  plaintiff  had  been  committed  to 
prnon  ui  December  1847,  under  a  writ  of 
attabhment  issued  against  him  in  September 
1847,  by  the  defendant  for  the  costs  of  an 
ansuccessful  application  made  by  the  plain- 
tiff to  the  Court.  Three  other  writs  were 
afterwttrdfo  issued  against  the  plaintiif  by 
the  defendant  for  non-payment  of  certain 
other  costs;  and  each  of  the  writs  was 
iMued  for  less  than  20/.  On  application 
by  the  plaintiff  to  one  of  the  Barons  of  the 
CoUkt  of  Exchequer,  under  the  act  of  7  &  8 
Vict,  cc  96,  the  plaintiff,  in  the  month  of 
January  1848,  was  ordered  to  be  discharged 
from  custody,  but  that  order  was  afterwards 
discharged  by  the  Court  of  Exchequer  on 
a  rule  obtained  from  that  Cdurt  by  the 
defendant,  but  the  Court  declined  raakiug 
any  order  for  (he  re-^eommittalof  the  plaintiff 
fo/want  of  jurisdiction.  Subsequently,  an 
order  was  made  by  the  Master  of  the  Holls, 


gfvitig 'the  defendant  leave  to  issue  four 
new  writs  of  attachtnent  against  the  plain- 
tiff in  the  place  of  those  which  had  been 
prerioasly  Isstked,  Prior  to  the  issuing  of 
^Arase  writs,  the  defendant  obtained  a  vest- 
ing order  froth  the  Insolvent  Debtors  Court 
under  the  act  1  &  1^  Vict.  c.  110,  in  respect 
of  his  debt  arising  out  of  the  costs  so  as 
aforesaid  payable  to  him  by  the  plaintiff, 
wSth  a  view  to  the  distribution  of  the 
plaintiff's  estate  amongst  his  creditors,  and 
the  plaintiff  was' ordered  to  file  his  schedule 
and  list  of  creditors;  but  he  disobeyed  that 
order,  and  now  applied  in  person  to  be  dis- 
charged from  custody  under  the  four  writs, 
alleging  that  the  defendant  ought  not  to 
have  issued  the  writs  afrer  he  had  obtained 
the  vesting  order. 

Mr»  Timer  and  Mr.  Bilton  opposed  the 
application. 

The  Master  of  the  Rolls,  after  stating 
the  facts,  ' proceeded  as  follows: — The 
plaintiff  was  released  from  prison  under 
an  improper  order ;  his  property  was  then 
vested  in  the  provisional  assignee,  and  the 
next  step  required  was  for  the  plaintiff  him- 
self to  file  his  schedule,  which  was  to  be 
followed  by  an  adjndtcadon  of  the  Insolvent 
Debtors  Court;  after  which  the  debtor 
would  have  been  entitled  to  his  discharge,  and 
in  that  case  he  would  have  been  discharged ; 
but  the  plaintiff  declined  to  file  his  schedule, 
and  consequently  depri\Fed  himself  of  the 
benefit  of  the  act,  and  as  there  could  be 
no  adjudication,  the  present  application 
cannot  be  supported;  the  debt  for  which 
the  plaintiff  was  attached  in  this  case  arose 
under  an  order  of  this  Court,  and  it  was 
made  the  foundation  of  the  proceedings 
under  the  act  of  the  1  &  2  Vict.  c.  110; 
but  nothing  was  done  in  satisfaction  of  the 
debt,  neither  was  there  any  authority  to 
apply  the  plaintiff's  property  in  satisfaction 
thereof.  The  ease  is  left  where  it  was, 
since  there  has  been  no  adjudication,  and 
the  process  of  this  Court,  therefore,  re- 
mained in  force,  and  the  party  entitled  to 
the  costs  has  a  right  to  hold  the  plaintiff  in 
prison.  Tbe  defendant  had  adopted  pro- 
ceedings by  which  the  plaintiff  might  have 
been  discharged  from  prison;  but  he  made 
himself  the  <^tacle  to  his  own  release.  The 
motion  must,  therefore,  be  refrised,  with 
costs. 
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SALI9BVR¥«.  «ALlBBtJRV. 


Covenant  to  leave  Annuity — Satisfaction 
— Distributive  Share. 

Awif^s  dittrBuHve  share  of  her  hus/bdncTs 
effects  under  his  intestacy  is  not  a  ^erform^ 
dnee  of  ike  husbands  covenant  to  have  her 
«n  annuity  for  life, 

Thomas  Salisbtlrip',  by  attidies  previous  to 
his  maniage  with  Elizabeth  Lucas,  cove- 
nanted that  after  his  deceUse,  his  heirs, 
estecntors,  or  administrators  should  levy 
and  raise,  out  of  hfs  real  and  personal  estate, 
an  annuity  of  5001.,  by  equttl  half-yeaiiy 
payments,  and  would  pay  the  same,  ^hen 
and  as  it  should  beeome  due,  to  the^  told 
Elizabeth  Lucas  for  and  during  her  Iffb. 
By  the  same  ai^ticles  he  also  covenanted, 
that  he  would  by  his  will  deVfs<^,  beiqUeath, 
aitd  sectn^  the  said  ammityof  500l^.  The 
marriage  took  effect,  and  the  husband*  hav^ 
ing  died  intestate,  the  bill  was  filed  by  his 
only  child  and  sole  neiit^of-lcin  agsSnSt  >  his 
widow,  pmying  that  the  proiHsion  made' for 
her  by  the  florticles  might  bi  declared  h 
bar  to  any  daim  by  her  to  a  dfsWibudve 
share,  of  the  intestate's  estate  (  or  at  lAl 
events  that  the  covenant  ha  the  marrfliige 
articles  might  be  declared  to  have  been 
performed  and  satisfied  by  the  distributive 
share  of  the  intestate's  estate  to  which  ehe 
became  entitled  as  his  widow,  in  ease  suoh 
share  was  greater  in  value  than  the  a'ftniuity, 
or  in  case  the  sitme  was  less  in  value,  then 
pro  ianUkj  and  that  it  mighK  be  deelared 
that  the  widow  was  not  ontilkd  to  be  paid 
the  said  annuity  of  50(^«  out  of  the  Said  in<- 
testate's  personal  estate  under  die  articles^  in 
addition-  to,  and  independenf^y  cyf,  her  dis- 
tributive share  under  his  intestacy ;  and  if 
necessary  that  she  might  be  decreed  to  elect 
either  to  take  the  annuity  or  aedept  the  dis^ 
tributive  share  as  a  performance  and  satis* 
faction  of  the  covenant. 

At  the  hearing, — 

The  Solicitor  General  and  Mr.  Alston^ 
for  the  plaintiff,  contended,  that  the  distri- 
butive share  was  a  perfoimance  of  the  cove- 
nant to  pay  the  annuity,  either  wholly  or 
pro  tanto,  as  the  ease  mi^t  be ;  that,  in  the 
case  of  a  covenant  ^o  leave  a  gross  sum,  it 


^asdeBrly  sb  ^(i)k^(lSiiiihii6^yi^mtHt 

(1),  Gnmmid  v;  Otfmrtid(9);'Ati&  m 

eases  thete  cited ;  and  that  ft' Was  MpOb^e 
m  principle  to  distinguish  alfffeinnUtty  itetti 
a  gross  sufnfor  the  purposes  k>f^ the  relief 
prayed,  as  the  annuity  was  capable  of  precise 
valuation  ;  and  t!hey  iir^  thai  the  cairiB  of 
Couch  V.  Sirati6n{9y  was  deteidefl  'upon 
the  point  of  satisfaedoxis  and  notof  perfbrm- 
ance.     '  ■      ' 

Mr.  Rolt  and  Mr.  8.  Smith,  for  the  de- 
fendant, the  widow,  coittettied'  thai  evdi 
in  the  casei  iA  a  eoveiiatot  to  leave  k  gfbift 
sum,  adistnbutfvB  share  •ctould  not  be  held 
petfortnaitee  of  th^  cbvenfefrt  i '  •Uje^#WbW% 
^e  eme  lias^  clhimiiig  by  fchencfof  Wie'li^ 
testate,  and  in' tire  other  by  the  opettatSd^bf 
har-^Btintyhton  ir;  i^rt^nytdk  (4),  'M^ftue^ 
Vi  M^soipy/  Bdrtit  V.  Bec^&rii^i  ^tM 
that  the  saYhe  prfttciplfe  ^otfM  goyefn'^tlft 
case,- Whethef  it  iilreire  foiftie^^uoil^ss  "bOSA- 
'ftuiii6tim  'perfoMi&has  of  the^Vst^VeM^ti^'lfiil 
that  in  the  case  efacdvena'nk  to^NHv^^ift 
Stomafttjr,  Cbw^  >:  ^dXm^miO^  ^te«M¥^ 
that  a  dfstribot^r^  sh«t«  ^  the^^Hitc^tet^ 
eovenantor^s  efibcfts  M^  no  peffonnifldft^of 
Ihe eoVehhnt.- '    ■ '''•    -''•''•-'.■-'.:-' •a>    • 


fi» 


I  J 


•    At  tfte  eondu^en  6f  th*  arguAietrt,-^  - 

WiMkH,  y.Gi,  bbserVed,'tbat  ibe' )^^ 
ciple  upon  which  iSie  atith^^rttfe*  %i§amg 
upon  the  question  proceeded  appeared  to 
be  purely  arbitrary  \  and  that,  in  the  ab- 
sence of  Lord  Eldon's  explanation  in  Garth' 
shore  v.  Chalifi^  it  was  diQouh  io'see^'^h'jr 
the  claim  of  the  widow  to  (her  -Aiiitilft^ve 
share  should  be  excluded  by  a  ^laim  denied 
under  the  maniage  contract.  •  In  the  cii3^ 
however,  of  a  covenant  by  the  husband,  to 
pay  a  gross  sum,  the  question  was  no  loncer 
an  open  ^ne^G^Mstnid  V:  G^lflbmid(^); 
theu)|»h  in  the  ftbseticeofuut}torityi*liieiho&M 
have  been  unable  to  assign  a  teifaotl''Wliy'a 
eiaim  derived  by  the  widiorW  und^>6ne^'M^ 
should  be  a  bar  to  herrlght  Uiidef  ScMlieri 
It  had  been  argued,  bowe¥et,  thktth^gh 
this  was,  undoubtedly,  the  rule  as  to  a  gtoei 
sum,  yet  the  ease  of  a  eovenaat  t^'pbj'W^ 


fl)  10  Vet.  18. 
(2)  ISwanttSll. 
(8)  4  Vw.  891. 
(4)  7  Bro.  P.C.  461. 

5)  1  Bro.  C.C.  129. 

6)  1  Vea.  sen.  519. 
(7)  1  6#aast  217. 
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anwity^  stood  upon  4i$ereiit  groandfl*  and 
Mras  governed  by.  a  different  principle.  Upon 
this  point  the  case  of  Couch  v.  Stratton  had 
been  relied  upon»  and  he  would  refer  to  that 
casa  before  pronouncing  a  final  decision. 

July  10. — ^WioEAM,  V.C. — The  principle 
laid  down  in  the  xaaes  of  Bhndtf  v.  fVii" 

.i»or^(a)*  and  ^^^  ^*  DyAranda{9\  atnd 
aflerwards  recognized  by  Lord  Eldon  in 
,Gar4h9h0r9  v.  CAad'e^.aod  by  Sir  Thomas 
Piupfier  in  Goldsmid.  v, .  ColcUmidf  have 
settled  the .  practice  of  the  Court  in  cases 
irhcr£^  the  covenant  is  to  l^ave  or  that  the 
^ex^^tors  i^bould  pay  a  gross  sum ;  and  it  is 
di^Sddt  t9  Mee  a  distinction  in  the  case  of 
an  anmiity,  .  The  question,  howeyer,  aris^ 
whether  the  case  of  Couch  v.  Stratton  is  not 
«n,  authority  directly  the  other  way.  In  that 
^ase.  the  cases  of  Blandy  v.  Widmore  and 
X^  V.  Z)'^rafu2a  were  both  cited  (  and  the 
whole-  question  was  argued  by  counsel  of 
j^ipiliva&ce. ,  Lord  Eldon,  nevertheless,  ex> 
pressed  an  opinion  that  the  rule  adopted  by 
thci  Court  in  the  case  of  a  covenant  to  pay 
a^.gso9S  sum  was  inapplicable  to  the  case  of 
a  covenant  to  leave  an  annuity.  That  being 
so,  I  feel  bound,  though  unable  to  distin- 
guish the  two  cases  in  principle,  to  follow 
Coufih  Y%  Stratton^  putting  the  case  how- 
ever upon  performance. 


22.      J 


SHEFFIELD  V,  VON  DONOF. 


Wl^EAIf 

July 

Power,  Exercise  of — Reservation  of 
Power  of  Revocation — Limitation  of  New 
Uses — Description  of  the  Fund  appointed. 

The  donee  of  a  power  of  appointment 
over  personal  estate  exercised  the  same  and 
reserved  a  power  of  revocation  merely  :^- 
Held^  that  the  power  of  revocation  included 
im  it  ike  power  of  limiting  new  uses, 

A.  fifii  B^  his  wife,  resident  abroad,  had 
^  Itfe-itUerest  in  government  stock,  with  a 
joint  power  of  appointment  hy  deed  in  favour 
of  their  children ;  and  B,  was  tenant' for 
life  of  other  stock,  with  remainder  to  the 
children  of  the  marriage.  The  dividends 
on  both  sums  of  stock  were    transmitted 

(8)  1  P.  Wms.  824. 

(9)  1  Ves.  sen.  I. 

New  Series,  XVII.— <;hanc. 


through  the  banking  firm  of  C.  ^  Co.  to 
A.  <^  B,  who  had  no  other  account  with 
that  firm.  In  1830  A.  ^  B.  appointed,  by 
deed,  one-half  of  the  first  fund  to  their 
eldest  son,  and  the  remainder  among  their 
younger  sons  equally,  reserving  a  power  of 
revocation  as  to  the  shares  of  the  younger 
9ons.  In  1839  and  1843,  on  the  respective 
marriages. ^f.twq  of  the  younger  sons,  A.  ^  B. 
executed  joint  instruments  (unattested J,  by 
which  they  disposed  that  the  two  sons  respec- 
tively should  receive  from  the  survivor  of  them 
a  capital  property  of  7,000  dollars,  **  which 
stand  in  the  English  hank  qf  C.  (^  Co.** 
^-Heldt  that,  in  point  of  construction,  the 
words,  **  which  stand  in  the  English  bank  of 
.C  dj*  Co.,**  described  both  funds ;  and  that 
each  of  the  two  sons  was  entitled,  under  the 
two  latter  instruments,  to  receive  only  from 
the  fund,  over  which  the  power  of  appoint- 
ment extended^  so  much  money  as^  with  the 
share  he.  was  entitled  to  out  of  the  other 
fund,  would  make  up  the  sum  thereby  pro* 
videdfor  him. 

By  indenture  of  settlement,  dated  the 
12th  of  February  1805,  made  on  the  mar- 
riage of  the  Baron  and  Baroness  Von  Donop, 
the  sum  of  5,000^.  consols  was  vested  in 
trustees,  upon  truat  for  the  mother  of  the 
baroness  for  life,  remainder  lor  the  baron 
and  baroness,  successively,  for  life,  with 
remainder  among  the  children  of  the  mar- 
riage, according  to  the  joint  appointment  of 
the  baron  and  baroness,  remainder  in  default 
of  appointment  for  the  children,  equally, 
viz.  for  the  sons  at  twenty-one  or  death 
under  that  age  leaving  issue,  and  for  the 
daughters  at  twenty-one  or  marriage.  The 
indenture  contained  a  provision  that  no 
child  taking  part  or  share  of  the  said 
trust  funds  and  securities,  under  or  by 
virtue  of  any  direction  or  appointment  to 
be  m.ade  in  pursuance  of  the  powers  and 
authorities  thereinbefore  given  for  that  pur- 
pose, or  any  of  them,  should  have  or  be* 
entiUed  to  any  further  or  other  share  of  the 
unappointed  part  of  the  trust  funds  and 
securities,  without  bringing  such  his  or  her 
appointed  part  or  share  into  hotchpot,  and 
accounting  for  the  same  accordingly. 

By  a  deed  of  settlement,  dated  the  15th 
of  June  1820,  8952.  consols  and  8002.  3^. 
per  cent,  reduced  annuities  were  settled 
upon  the  Baroness  Von  Donop  for  life,  for 

3Q 


482 


COURTS  OF  CBANCEatY: 


her  separate  use,  without  power  of  antici^* 
patioDy  with  remainder  to  the  children  of 
the  marriage^  equally,  on  their  attaining 
twenty-one;  but  by  this  last  settlement 
no  power  of  appointment  was  given  to  the 
baron  and  baroness,  or  either  of  them. 

There  were  issue  of  the  marriage  six  sons, 
viz.,  William,  Edward,  August  Werner 
Frederic,  Charles,  Frederic,  and  Leopold 
Robert  (the  youngest  of  whom  attained  his 
age  of  twenty-one  years  in  1839),  and  one 
daughter,  who  died  an  infant  and  unmarried. 
In  July  1830  the  baron  and  baroness  ex- 
ercised their  joint  power  of  appointment  in 
favour  of  their  six  sons,  equally,  reserving 
to  themselves  the  power,  by  deed  duly 
attested,  to  revoke  the  uses  thereby  limited, 
but  omitting  to  reserve  to  themselves  a 
power  to  limit  new  uses. 

By  deed,  dated  the  5  th  of  November 
1833,  and  duly  attested,  the  baron  and 
baroness  revoked  the  uses  limited  by  the 
deed  of  July  1830,  and  appointed  2,463/. 
Zs,  7d,f  part  of  the  5,000/.  consols,  to  their 
eldest  SOD  William,  irrevocably.  The  re-* 
maining  2,534/.  16t.  5d.  they  appointed  to 
their  five  younger  sons  equally,  to  vest  at 
the  age  of  twenty-one,  with  benefit  of  sur- 
vivonhip  in  case  of  death  under  that  age. 

By  the  last  deed  a  power  was  reserved 
to  revoke,  by  deed  duly  attested,  the  uses 
of  the  2,534/.  I6s.  5</.,  but  no  power  of 
appointing  new  uses.  In  1834,  Charles, 
one  of  the  aons^  died  under  age  and  a 
bachelor. 

The  income  of  the  fund  comprised  in  the 
two  settlements  used  to  be  transmitted  to 
the  baron  and  baroness,  who  resided  abroad, 
through  the  London  house  of  Coutts  &  Co. 
The  baron  and  baroness  had  no  property 
at  Coutts's,  and  no  other  connexion  with 
Coutts  &  Co.  than  that  the  dividends  were 
paid  through  that  bank. 

On  the  marriage  of  August  Werner  Fred- 
eric, the  baron  and  baroness  executed  a 
document  in  German,  under  hand  and  seal, 
unstamped  and  unattested,  in  the  following 
words : — "  We,  the  undersigned  at  the  foot 
hereof,  dispose  in  favour  of  our  son  August 
Werner  Frederic  Von  Donop,  lieutenant  in 
the  serviceof  thePrinceof  Lippe,  that  he  shall 
receive  from  the  survivor  of  us  a  capital 
property  of  7,000  dollars,  Prussian  currency 
(say  7,000  dollars  P.C.),  which  stand  in 
the  English  bank  of  the  late  —  Coutts,  Esq. 


&  Co.  London,  Further^  that  until  our  dcMh 
he  shnll  receive  from  us  a  yearly  allowance 
of  300  dollars  in  Prussian  currency*  We 
hereby  give  him  further  liberty  and  power 
to  dispose,  even  during  our  lifetime^  of 
the  above-mentioned  7,000  dollars  currency 
for  the  benefit  of  his  intended  wife.  Miss 
Augusta  Elizabeth  Charlotte  Lorents,  and 
in  case  there  should  be  any  children  of  the 
future  marriage,  then  in  their  favour.  <— 
Detmold,  23rd  August  1839." 

The  above  document  was  notified  to  the 
guardians  of  the  bride,  but  not  to  the  trustees 
of  the  settlement. 

On  the  marriage  of  Leopold  Robert  Voo 
Donop,  the  baron  and  baroness  executed  a 
document,  dated  the  27th  of  April  1843,  in 
Gwman,  unstamped  and  unaitteeted,  aa  fa}^ 
lows  :•*-'*  We,  the  undersigned,  grant  to  our 
fifth  son,  Leopold  Robert  Von  Donop,  li^o- 
tenant  in  the  28th  Royal  Prasaian  RegiineDt 
of  Iniantry,  full  permission  to  oonlraet 
matrimony  with  Miss  Matilda  Loraits, 
dauf^ter  of  the  late  Cavnliy  Cafitain  Lo- 
rentz,  of  Detmold.  We^  rooreorver,  promise 
to  pay  and  to  cause  to  be  delivoKd  ^ell 
and  truly  in  resdy  money  every  year  to 
our  son  aforesaid,  in  order  to  his-  further 
advancement,  the  annual  aum  of  150  doUars 
for  his  maintenance,  and  also  a  like  soin  for 
his  wife,  that  is  to  say,  300  dollara-in  all  for 
both  parties.  With  r^ard  to  the  pecuniary 
circumstances  of  our  son  Leopold  Yen 
Donop,  after  our  decease,  they  are  the  same 
as  those  which  have  been  stipulated  in  refer- 
ence to  our  son  August  Yon  Donop  on 
the  occasion  of  his  marrii^e  with  Augusta 
Lorentz.  Nevertheless,  before  the  marriage 
takes  place,  we,  the  undenigned  parties,  are 
willing  to  ratify  the  above  by  fk  judicial  act. 
Wobbell,  27th  April  1843." 

This  document  was  also  conmunicaled 
to  the  guardians  of  the  bride,  but  not  to 
the  trustees  of  the  settlement.  The  7,000 
dollars  are  equivalent  to  1,000/.  After  the 
death  of  the  baron  and  baroness,  the  bill 
was  filed  for  the  administration  of  the  funds 
of  the  settlement  of  1805,  by  the  trustees 
of  that  settlement,  one  of  whom  was  the 
trustee  of  the  settlement  of  1820,  against 
Edward  and  the  representatives  of  August, 
who  died  in  1846,  and  against  Frederic  and 
Leopold  Robert. 

Mr.  Lloyd,  for  Leopold  Robert  and  the 
representatives  of  August  Werner  Frederic, 
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contended,  Chat  under  the  twodoeutnents  of 
August  1899  and  April  1843,  August  and 
Leopold  were  entitled  to  1,0002.  each  out 
of  the  funds  eomprised  in  the  settlement  of 
1805 ;  that  those  two  documents  were  good 
appointments  of  the  fund,  and  that  in  favour 
of  children  the  formality  of  attestation  was 
not  requisite  to  their  validity.  The  subject 
of  the  settlement  of  1805  was  sufficiently 
referred  to  by  the  joint  execution  of  the 
instruments  of  appointment ;  and  that  the 
word  ''  dispose"  in  the  document  of  1839 
referred  to  an  existing  fund;  and  those 
documents  could  not  be  held  to  apply  to  the 
svbjeet  of  the  deed  of  1820,  as  there  was 
no  power  5f  appointment  contained  in  that 
deed.  The  surviving  younger  sons  and 
the  representatives  of  August  would  share 
equally  in  the  remainder  of  the  2,584/. 
1^.  5dL,  the  hotchpcPt  clause  not  operating 
where  the  whole  fund  was  disposed  of. 

lAwadiy,  Lownda^  1  You.  &  Jer.  445. 

Walker  v.  Mackie,  4  Russ.  76. 

•Hughea  v.  Turner^  3  Myl.  &  K.  666 ; 
S.C.  4  Law  J.  Rep.  (n.s.)  Chanc.  141. 

Maekinley  v*  SUon^  8  Sim.  561. 

AfK  Shapier,  for  Edward  and  Frederic 
Yon  Donop,  contended,  first,  that  at  the 
time  6f  the  execution  of  the  instruments  of 
August  1839  and  April  1843  the  power  of 
appointment  was  gone,  as  no  power  of  limit- 
ing new  usee  had  been  reserved  in  the 
pneviotts  dded»  but  a  power  of  revocation 
only — Ward  v.  Lenihal  (1),  Di^es*  case 
(2) ;  and,  consequently,  that  Edward  and 
Frederic  were  entitled  to  one- fourth  share 
eaeh  of  the  2,5341.  16$,  bd.  consols.  Se- 
condly, that  if  the  reservation  of  a  power  of 
revocation  included  a  power  of  new  appoint- 
ment, then  that  the  documents  of  August 
1839  and  April  1843  did  not  amount  to 
appointments  of  this  fund.  The  intention 
of  executing  the  power  must  clearly  appear 
— Denn  d.  Nowell  v.  Roake  (3),  1  Sugden 
on  Powers,  385.  But  here  the  language 
of  the  documents  indicated  that  the  parents 
having  the  funds  of  both  settlements  in 
view,  engaged  and  declared  that  under 
both,  Leopold  and  August  should  not  re- 
ceive less  than  1,0002.    Thirdly,  supposing 

(1)1  Sid.  «S43 ;  b.c.  2  Keb.  269  ;  1  Sagd.  Ponrers, 
479. 

(2)  1  Co.  Rep,  174,  b  ;  1  Sagd.  Powers.  256. 

(3)  5fi.&C.720i  s.e.4LawJ.Rep.K.B.271. 


the  two  documents  to  be  good  appointments 
of  the  subject-matter  of  the  settlement  of 
1805,  that  the  hotchpot  clause  would  con- 
tinue to  operate  on  the  shaves  of  Leopold 
and  August,  which  were  substituted  by 
these  documents  for  the  shares  given  them 
by  the  deeds  of  1880  and  1833. 

Mr,  Lloyd,  in  reply,  contended  that 
Ward  V.  Lenihal  was  decided  upon  a  tech-* 
nical  rule  applying  only  to  real  estate, 
and  which  had  no  application  to  the  pre^^ 
sent  case. 

WiQRAM,  V.C.  [after  stating  the  facts  of 
the  case]. — 1  shall  consider,  for  the  purpose 
of  the  observations  I  am  about  to  make, 
that  the  power  of  appointment  reserved  in 
the  marriage  settlement  of  1805  prevailed 
till  the  last,  notwithstanding  Mr.  Shapter*s 
argument,  founded  on  Ward  v.  Lenihal, 
It  appears,  then,  that  Messrs.  Coutts  and 
Co.  bad  power  to  receive  the  dividends  of 
the  sum  to  which  the  power  applied,  and 
that  they  had  a  like  power  with  reference 
to  a  sum  of  1,695^.  stock,  to  which  the 
power  did  not  apply ;  and  the  question  is 
whether  the  words  **  which  stand  in  the 
bank  of  the  late  —  Coutts,  Esq.  and  Co., 
London,'*  occurring  in  the  appointments  to 
August  and  Leopold,  do  not,  if  they  apply 
to  one  of  those  funds,  apply  also  equally 
to  the  other.  I  think  they  clearly  do ;  and 
that  if  both  sums  were  subject  to  the 
appointment  there  could  not  be  a  doubt  of 
it.  The  language  of  those  appointments  to 
August  and  Leopold  shew  an  intention  on 
the  part  of  the  parents  to  do  what  (as  far  as 
the  1,6952.  is  concerned)  they  had  clearly 
no  power  to  do.  The  intention,  however, 
so  far  as  it  is  shewn  by  the  language  of 
the  instruments  is  clear,  though  ineffectual 
without  the  consent  of  the  parties  to  the 
settlement  of  1820.  Having  got  therefore 
that  expression  of  intention,  the  question  is 
whether,  in  a  case  in  which  the  language  so 
inaccurately  describes  the  fund  which  the 
parties  had  power  to  deal  with,  I  am  to 
say  that  the  description  is  to  be  confined  to 
the  fund  over  which  they  had  the  power. 
I  give  no  opinion  at  present,  but  the  safer 
course  appears  to  say  they  have  made  an 
attempt  by  inaccurate  words  to  affect  both 
funds.  Tidring  the  words  of  the  instruments 
of  1839  and  1843  in  their  literal  sense,  the 
whole  fund  at  Coutts's  is  sufficiently  de- 
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scribecl;'  and, '  BUpposJlri^  MtW  tit-  syy,- fHe 
quesrtioh '  is,  whether  1  shotrtd  xibt  he  tn&te 
likely  to  carry  out  ^e\inUfni\6)^  td  the 
parties  by  adopting  that  MteW  cotisttiietidn 
of  tbe  words,  thin' by  coitflning  thehito 
that  part  of  the  fund  over  which  the  parties 
really  had  the  pow««.  -If  in  point  of  con- 
struction both  funds  are  held  to^  be  iptended, 
the  circumstance  that  part  of  ^e  f\iild"coni- 
prised  in  the  settlement  of  IdpSfbelongi  to 
the  eldest  son  of  the  Baron  ^arid  Bartm^s 
will  nbt  affect,  the  quetotioni  If  Bt>.twith- 
standing  the  cireumitana^.  that  Ahe  pai^^ts 
had  power  over  one  fund  and  not  over  the 
other  (which  circum stance  iV'a  reason* why 
I  should  confine  the  words  in  question  ^o 
that  one  (Utid),  I'ihbultf  nevfertheless/cbWie 
to  the  COD  elusion  ftiat  the  iheral  sense  is 
the  proper  one,  and  thdt  the  words  theft- 
fore  refer  to  t)oth  funds ;  the '  circotnstanjbe 
that  the  eldest  son  Is  entitled  to  a  ^ortifon 
in  one  of  the  funds  will  not  be  a  ground  ft}r 
departing  from  that  conclusion.  My  view 
at  present  is  that  the  parties  ihtelkded  a  gift 
QUtof  both  funds.        '    '  "' 
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July  22.--«W!GttAM,  V.C.— I  corttinue'of 
the  opinion  t  expressed  at  the  close  of  the 
argumeiit  that  the  residue   df  the  stock 

.  originally  comprised  in  the  settlement"  of 
February,  ^805,  and  the  residue  Off  Ae 
stock  originally  comprised' in  th6  settlenf^ent 

'  of  June  18?0,  are  sufficiently  indicated  by 
the  words  "which  stand  in  the  'English 
bank  of  the  late — Contts,  Esq. ,  of  London," 

,  in  the  settlement  (the  German  settlemettt) 
of  the  23rd  August,  1839. 

Atiother  question  then  remains  ;"  the 
former  of  the  above  sums  was  subject  to 
the  joint  appointment  of  tile  Baron  and 
Baroness  Yon  Donop ;  thd  latter  futfd  stcrod 
limited  to  the  Baroness 'to  her  separate  use 
for  life,  with  remainder  to  the  children  equal- 

,  ly.  According,  therefore,  to  this,  one-fourth 
or  one-fifth  of  this  second  fund  would  belong 
to  August  Von  Donop,  in  whose  favour 
the  instrument  of  the  23rd  of  August  1S89 
was  made,  and '  o^ver  this  fund,  therefore, 
the  Baron  and  Bdroness  had  no  powef';  and 
the  question  raised  is,  whether  the  7,000 
dollars  mentioned  in  the  insti-um^nt  of  the 
23rd  of  August  1839  are  to  come  wholly 
out  of  the  former  fuad»  c^  to  come  partly 
otviy  out  of  the  fund  so  aa  to  •  make  up  in 
all  7,000  dollars. 


J  ?C^  fi^t^q^estVii)  (»,  wheOttfl^he  lan- 
guage of  thejnstrumei^^^'tU^'SdM^flM- 
gust  1839  is  to  be read(asfi^pfyi^'4iv4Mim8 

My  tJie\fonher  jftifxd.pnliy  prjto^oth  tbe  fupds. 
I  think,  in  point  of  con^tructlqn^  it  appli^ 
to  both.  In  many  cases  it  might  be  right 
to  Itold,  tfiat  the  ^M9%ho41i'%e'tttt«rikined 

^^  asftte  eon(i)ie'lli«mt»UbSH»^i^rty'«wbi€h 
was  subject  to  'tb^'pbw^,  «^non  ^  #(iMba- 

'M)le  presniflptidn  that  the  piiMe»««HHdiig 
iYtt  Itwtrtittiettt^lrftjftbdfid'  only  iwliat  ^tlwy 
lawfull5r  femilif  do,  tAilJoil|b  UleHr^klAMige 
tn%ht  fMporrt  806iethfAg''«ifllM«oto  '^  ftit  in 
^  c&se^  ^il^MStalM^.aW^'lA^'li),  *AV.ciM''ki 
%hiih  the'^  Tanguagd  t^  thi^  'pafit^a  %les^W) 

"^"ihaeeurate'  as  'W^l  '«9  )g^elra1\  4l*k  MBpait 

to  found  such  a  presumfMAti^V^4^^A^^h 
a  case  it  is  safer  to  abide  by  the  words 
''Mietiflre  piartie^  httte^'Us^tf/-'  111  "piOht  of 
'.ci6hstriik«i6h,^  ih«  '%^^Mk  el«M(j^  j^iittVat 
both  funds;  and  I  think  the  wom*rmiM 
l»e  tiekd'ln  poinfof -^it^rdMloTi  anl  ccftMruc- 
tion  as  giving^Khe  7;OOOiidolliilrJ<:o«t»«0^tlie 
'IWd'  fuhtt*.  Arfbtlver  Jpdirtt>«"^dii  iJ'Tery 
ihlpbrt&ttt  point;  tfaerf  t^riialnt^  Mlteh^iis 
this  :-^thf^  BfoT&ti  add  Aarcm«ssihad^iiin^  as 
I  haV^  alfea^  obedrt<ed,  pot^^  i6  chiifge 
tW  latter  flMd,  andih^iqftfeMoil»i$'Whi0t!ier 
the  7,M9d&fTars  are  itot^tb  fepe^  thrbwiliipon 
that  fuM>hiefa  tSi^  lidd  pii^sf  Whlkige. 
If  th«  latter  fund  had  %iil^nged)^hdily  ti$  a 
'st'ranggr,'  that  poiHt'  ni%ln '{feflfli^  ^n 
atithbrlty,  httve*  b^d  s>«^cMaMly't)iiiide. 
But  one-flft%  of^  t^tit  Mid'^m^^^to 
August  Von  TMtofi  ^  tlitf  latigilMg^'of 
the  appointment,'  as  I  Hfi^  Mkm^  Applies 
to  the  latter  fnhtf  as  w^P  ii«  Vi^iltolbHnir. 
Nowtfae^  wora^  of  the  l^ft^truto^M'^ftre^-klot 
that  they' absolfit«F!yappoim7,QOO'dl4lM 
to  him,  but  that  they  appoint  that>f/O0O 
dollars  shall  come  out  of  the  two  funds; 
and  these  Wotds,  t^aSiing  ^bum^MetiUlf,  are 
satisfietl'by  givltigout\^f'tlie  ftmrJer'Amd, 
over  wMch  they  had  1^^  p6^ffti'9i6  M^h 
money  as  with  the  fifth  he  was  entitled  to 
oat  of  th^  othte  fund'WnuMjDake  up  the 
7,000  doUars  promised  by  tke  iutytiiBent. 
It  is  a  case  in  ^hM'  t  tW«k**Viirf  ^Wdrd 
must  be  spelt  and  ]iitera%  juajf^JBclfed, ! 
£sr  aa  the  Caitft  caa<do  it  i  ana  thembfj  I 
think  tbie  is  the  best  nde  of -cointrtiotien, 
as  the  words  are  satisfied* by  tlnii  e«Akstruc- 
Uon.  


1  r>    * 


.'WWWTY.  TJ^RM^  lfa4a; 
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WfJU* 


Vard. 


'''  .dosts,  of  Exeehtiona-^Chdfily  Triate'ts 
':^nt/ie— Decree.  '  ' 


(     /         •  » 


( <        • 


j)ikiio^  i^iprm^rrbew  alktiudi  the  eostsoflike 

toimiftwms'  i0h0n  bjf  im9t0e$  ^,ihe  eharky 

mtrenltmPt^.eiiUi^^  the  cfnirUy  eMafe^  with 

4h€^'e(mtef0  f\f  thei  Attormy  General,  , 

.(  ^The  d^cfi^  hf^fing  re^mtfed  subsequent 

toete^  tJ^  CaufPh(^  pf^w^r  te^we.the  defeu' 

'  ydan$9 .  ihe ,  f^ctr^i  epete.  of.  exceplUms  to  the 

Mep^it%  M»hichi  had  been  abandoned  by  ike 

[dUomey.Gen^^^ 


(  -  }.   .  I  • 


Itk'  tbi9  ca<e>.  ia  vvhich  ATr,  Twin  and 
'iMVi  JH^  Biion^ell  ^ppieftred  for  Un  Attorney 

'i.  Mr^iT^ed  mi  Mr,  Sehombery  for  the 

fCntetemofiheeharitiyi  «nd  . 

'T  Mr.  rJVntfrrftiid  Mu  Collins  for  Messrs. 
'EdvfUvd  »)dr  Jome»  Ward,  the  -acoooatiiig 

.'pwRties;  'it- V was-,  held  on.  exoeptiong  .  to 
the'  Master's  report^  that  ^rhere  th«re 
mt»'ni>:Qlem  evidence  of  receipt  by  the 

'  vicar  of  thei  tithes  of  peas  sbed  beans, 
and' the*  vector  of  the  parish  wajB  entitled 
to  Jtbe>  ^0nk    titbesy    the  tithes  of   peas 

,  4uwi  beanfit  vweie  rectorial  {  and  that  where 
exeeptians  to  the  Meter's  report  had  been 
ifill^  by  the  .Attorney  General^  proceeding 

•(iCx  officio  for  a  charity^  aaod  also  hke  excep- 
tions by  the  trustees  of  the  charity,  the 

. « tmeteee  might  be  allowed  their  costs  out  of 
the  charity  estate,  with  the  consent  of  the 
Attorney   Greneral ;   and  on  the  16th  of 

>  June, 

The  Master  of  the  Rolls  stated  that 

the  had  made  inquiry  in  the  proper  quarter, 

and  found  that  the  decree  (1)  already  made 

(I)  11^  orig;iiiiil  d«erii>  otd9ted  the  defeixijuits, 
*  the  Wards,  to  pay  to  the  Attorney  General  bis 
'S^ftftof  the  suit,  and  it  was  referred  to  tbe  Mtpter 
to  taf  aoy  costs  which  he  should  fiod  to  have  been 
properly  incurred  by  the  Attorney  General  pre- 
VnxrsTy  to  tht  filing  of  the  iofbrmatioo  relating  to 
the  efaaiity.aad  also  the  costs  of  the  suit  as  between 
aoUciAor  and  client^  and  certify  the  amount  thereof 
beyond  tbe  coats  directed  to  be  paid  by  the  de- 
fendants, the  Wards ;  and  the  Maater  was  ordered 
to  tax  the  costs  of  the  suit  of  tbe  defendants,  the 
trusteea,  as  between  solicitor  and  client;  and  it  was 


in  tbe  inlbrpaatien  did  not  prevent  the  Court 
giving  tbe  extra  costs  of  the  exceptions 
abandoned  by  the  Attorney  General  to  the 
defendants,  the  Wards,  tlie  subsequent  costs 
of  the.  suit  having  been  reserved  by  that 
decree..   . 


MANKEAS   V.  FURZE. 


Sale,  nnder  direction  of  the  CourP'-' 
Opening  Biddings — Terms  of  Re-sale, 

There  is  no  invariable  rule  as  to  the  sum 
to  be  paid  into  court  on  obtaining  an  order 
opening  biddings  made  at  a  sale  directed  by 
the  Court :  but  where  a  sum  o/ 27,000/.  was 
the  last  bidding  made  at  a  sale,  a  sum  of 
39400/,  was  ordered  to  be' paid  into  court 
bg  the  applicant  on  his  obtaining  an  order 
to  open  the.  biddings. 

.  This  was  a  motion  on  behalf  of  the 
plaintiff  to  open  biddings.  The  premises 
consisted  of  an  extensive  brewery  at  White- 
chapel,  and  were  the  property  of  the  part- 
ners parties  to  the  suit.  At  the  sale,  on 
the  28rd  of  May  1848,  a  stranger  who  (as 
was  afterwards  discovered)  attended  at  ^e 
request  of  the  defendant,  bid  a  sum  of 
27«000Z.  for  the  brewery,  and  was  the  only 
bidder  at  the  sale  except  the  plaintiff, 
who  in  his  affidavit  stated  that  he  had  rea- 
son to  believe  at  the  time  of  the  sale  that 
other  persons  would  bid  for  the  premises, 
but  he  found  out  that  no  one  did  bid 
except  himself  and.  the  stranger,  who 
always  bidded  immediately  after  tbe  plain- 
tiff made  a  bidding,  and  appeared  deter- 
mined to  run  up  the  price  of  the  premises 
to  an  unreasonable  sum.  The  plaintiff 
also  stated  that  he  was  informed  by  the 
auctioneer  at  the  time  of  the  sale  that  the 
plaintiff  could  open  the  biddings  in  case  of 
necessity.  The  defendant  in  his  affidavit  did 
not  deny  the  employment  of  the  party  men- 
tioned by  the  plaintiff,  but  stated  that  he 
was  a  man  of  business  well  known  in  Lon- 


ordered  that  the  amount  of  the  last-mentioned  oosts 
of  the  Attorney  General  so  to  be  certified  by  tbe 
Master,  and  alao  the  coata  of  the  trustees,  when 
taxed,  should  be  paid  out  of  the  charity  estates,  and 
the  consideration  of  further  directions  and  of  the 
subsequent  costs  was  reserved. 
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doD,  and  tli*t  tbc  defendant  bad  M  refKOQ 
to  believe  that  the  plaintiff  meant  to  pttv^ 
chase  the  premises  at  the  sale,  or  even  to 
bid  for  tb^m.  The  sum  now  offered  by  tbe 
plaintiff  for  the  premises  was  34|000/.,  or 
to  pay  3,4002.  into  court. 

Mr,  Turner  and  Mr,  Busk,  in  support 
of  tbe  motion,  contended  that  mere  advance 
of  price  had  been  considered  a  sufBeient 
reason  for  the  Court  ordering  biddings  to 
be  opened  more  than  once,  and  stated  that 
unless  a  re-sole  was  directed  by  the  Court 
the  sale  of  the  premises  at  tjhe  sum  oi 
27,000/.  would  be  a  serious  sacarifiee  of  the 
plaintiff's  interest  therein. 

Mr,  ChandlesSi  for  the  defeodant,  coii^ 
tended  that  a  mere  advance  of  pme  waa 
not  a  sufficient  ground  for  opening  bid* 
dings;  that  no  proper  reason  had  been 
shewn  to  justify  this  application;  and  that 
it  was  far  from  being  a  matter  of  eouTse  iii 
practice  to  open  biddings. 

The  MasteBp  ov  ths  Rolls  said  tbe 
principal  object  to  be  attaint  |n  appHca? 
tions  lik^e  the  present,  was  fco  seeuve  the 
payment  of  any  expenses  to  be  incurred  in'. 
the  re- sale;  and  tbe  question  seemed  to  be^ 
whether  the  party,  ought  i^  to  pay  into 
court  the  amount  of  advance  offered  by 
him  on  the  biding  made  at  the  aale  oo  the 
2drd  of  May  last;  but  bis  Lordship  deferred 
his  decision  until  he  had  considered  the 
authorities  on  tbe  sabjeot. 

August  9.*-*'0n  this  day  the  Mastbr  of 
THE  Rolls  ordered  the  sum  of  3,400/.  to 
be  paid  into  court  by  the  applicant,  and 
stated  that  he  did  not  find  any  invariable 
rule  laid  down  in  the  books  that  10/.  per 
centum  must  be  paid  on  a  party  obtaining 
an  order  to  open  biddings. 


C.    1 

:.3./ 


PEEL  V,  HAGUE. 


v.c. 

Aug. 

Enlargement  of  Puhlication— ^Liberty  to 
read  Affidavits, 

Upon  a  motion  for  the  enlargement  of 
publication  after  an  application  had  been 
refused  by  the  Master , — It  was  held,  that 
affidavits  filed  since  the  hearing  before  the 
Master  might  be  read. 


This  Wftfi  an  «ppliioation,.cn  bcb^olilw 
plaintiff,  for  the  enlargement  of  piH^lMmti«n'« 
An  application  bad  been  made  before  the 
Master  for  this  ob^ect^  and  tbe  Master 
had  reAised  the  applieatibn  to  iJie  extent 
required,  but  enlarged  publtcation  Ull  the 
following  sealf  in  murder  that  ihet  friaimiff 
might  apply  to  the  Court* 

Mr,  Stuart  and  Mr*  jPeKerappennlxB 
support  of  the  iiiodQB»,aiid  proposed  ta^nad 
affidavits  filed  smce  the  af|>lioatwii  ta  tftie 
Master.  .     .• »  :  t   ■   /. 

■  This  was  opposed  hy  Mt,  Beikeli  and 
f^r,  Whiibremdv  who  contended  tiHtib  i£  tiie 
motion  was  in  tbe  naivre  of  aui  appeal/  tfaa 
alfidavita €»uM;nat  be read^ birtaf it  aait:fe« 
be.  eooaideced  as  aa  origiail.aiatiDiiv.tlMr 
tbe  motion  was  irregalar,  &&  ^  couid  on! jit 
be  made  before  tbe  Master*  .  ■  i    . 

Tbe  Vice  CHAUCELLDit  aaid,  theaet'^f 
a  &  4  WilU  4.  0.  84.  bad  divecled  that  tbe^ 
application'  to  eabunge  siholild.  be'iiiai»%fl»** 
fere  l^e  JJaatsr  in  2]e.fiiattn9taoee,apd>af 
the  Master  did  jwt.acoeder'toiit^cth&a  an 
appefd  waa  alkswed  ^to  tbecoott,    i^SkoM' 
was  in  aabstanee  an  appeal  firomitbeMastefY' 
and  he  did  not  see  wJiy  ba  oagbtitaisefiias 
to  bear  the  affidavits*    In  eaeeaaf^apftal 
to>  the  Lord  Chanoeilor^.iit'waB'alanysUsiHK 
toaiary  to  read  affidavits  ^ed  aobaeqwmtly 
to  the  bearing  of  tba  original,  motion,  and' 
be  considered  there  was  notbing  toi^ttfvtni' 
tbe  same  course  being  taken:  in  a  caaaof.'ildt 
nature* 


The  affidavits  baviog  been  read  and 
mented  upon,  the  Vice*Chanoetlov  ea|d  be 
thought  it  reasonable  that 
be  enlarged^ 


.C.     \ 


GOUGH  V,  BULT. 


V 

Aag 

Legacy,  Interest  upon — Statute  ofLimiiO' 
tions,  3  4-4  fVm,  4.  c.  27. 

j4  testator  directed  his  trusieet  io  rms0 
the  sum  of  2,000L  for  his  son  omtofhis  real 
estate.  The  sum  so  directed  to  be  raised 
was  not  paid  for  many  years  after  lAe  death 
of  the  testator  :—Held,  that  the  Statute  of 
Limitations,  8  4*  ^  Will,  4.  c,  27,  did  not 
apply  in  such  a  case,  and  the  legatee  ttas 
entitled  to  interest  upon  the  Ugaeiesfnm  the 


TRINITY  TERM,'  1d48.  * 
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d^Mik  ttfike  <8»&tforv  tmd'maiafdff  for'  the 


I    1  • 


<•!' 


7  i*John  Btdt,  the  testator  in  thncantse,  by 
his  ^Ul^  dated  the  5ih  <^  Jane  1819,  g^v^ 
arid  iifeqcttotbed  unto  hi*  trubttea  all  his 
iMsehioid  miesiuages  and  tenements,  to  hold 
to  them  and  the  survivors  of  them,  and  the 
cxeeutors  and  administrators  of  soch  sur- 
Invanv  upon*  Cimit  topay  and  apply  the  divi* 
dfSidip  thsteof  wsta  and  for  the  utaof  his 
wife  Hannah  Bult,  and  hdr  assigns  for  hfe. 
The  testktor.t&to  eontiimed  as'fo^owst — 
MrWhenKS  Ihtnb  net^  heretoftwe,  by  this 
my  vHlU  made  any  fit«rvision  for  raising  a 
psrticttlar 'cafpiial:>or  snm  to'esiable  my  seiis 
tvbdgiiiialidcatTyonbosiiien;  andwheresM 
I^faardliot  sttfiknent  ready  money  or  stoolc 
in  the  pnblic  funds  ot  othenseoorities  to 
pay  the  legacies  bequeathed  by  this  my 
tvtIl/aDdfiaieraland  tesHaneiitary  expenses : 
no^  it  is  my  will,  and  I  hereby  order  and 
eoij^o^er  my  said  trustees^  at  d^ir  fipee  will 
tmd  'fdeesncev  and  widiont  tlia  <ionseat  of 
niy  wtfe^  either!  by  puUio  anctitei  or  pn^rate 
odnttact,  to  make 'absolalse. sale  and  dispose 
Qfr«t>  many  and  aaeh  of  my  aaU  nieasaages 
and  iMiementB  laady  btreiiibcfore  giT^i^ir 
ili(t#oded  Ibr  the  benefit  o£  my-said  wifir,  (so 
that  her  inoorae  nader  this  my  will  shall  in 
nocaas  be  redneed  ander  the  clear  yearly 
sum  o£<6Wtf.)  for  the  most  money  tliat  can 
bsiiiad-or  gotten  for  the  same,  and  pay  and 
upi^y  svash  part  oi  the  monies  -  to  arise 
from  such  sale,  not  exceeding  2,000i.,  to 
each  of  my  said  sons,  for  setting  them  or 
eidhnr-  of  tbem  up  in  bosiness,  or  for  such 
otbetf  purposes  as  my  said  strife  shall  think 
pt^pet  Sfad  most  beneficial  for  my  said 
sons."  Upon  the  death  of  the  testator, 
which  took  place  in  1823»  his  wife  and  two 
sons,  Samuel  and  John,  were  then  living, 
and  a  sum  of  2,000/.  was  paid  by  thetrns- 
tees  to  the  testator's  son  Samuel  out  of  the 
estate  of  the  testator,  but  no  sum  was  ever 
raised  for  the  other  son  John,  although  he 
frequently  requested  the  trustees  to  do  so. 
It/Sppeared  abo  that  the  widow  of  the 
testator  had  claimed  a  right  of  exercising 
her  discretion  as  to  raising  this  sura,  and 
hid  lafttsed  to  a(k>w  him  the  2,000/.,  but 
hsd  iMiid  iiini  the  sum  of  lOQi.  a  year  by 
way  of  interest  at  5/.  per  cent,  upon  the 
amount  for  some  years  subsequently  to  the 
testat|BT*s>  death*     Upon  the  death  of  John 


Bult,  which  tdok  place  1n  t8»«,  this  bilt 
was  filefl  ♦by  his  perBonal  representative, 
praying  that  it  might  be  declared  that  Johh 
Bult  was  absolutely  entitled  to  have  the 
sum  of  2,000/.  raised  out  of  the  estates 
devised  by  the  testator,  and  that  the  plain- 
tiff, as  such  personal  representative,  was 
entitled  to  the  said  sum,  together  with 
interest  thereon  from  the  time  the  last 
payment  of  interest  was  mftdeto  him.  A 
demurrer  to  this  bill  was  put  in,  for  the 
puipose  of  having  this  question  decided, 
when  it  was  held  by  the  Vice  Chancellor 
that  Joim  Bult  was  entitled  absolutely  to 
the  said  sum  of  2,1000/.  (1) ;  that  decisioxi 
was  subsequently  affirmed,  on  appeal,  by 
tiio  Lord  Chancellor,  (2)  and  a  question 
was  now  raised  as  to  whether  the  repre- 
aea^tive  of  John  Bait  was  entitled  to  in- 
terest upon  the  said  sum  from  the  date  of 
the  kst  payment  of  interest,  or  only  for  the 
last  six  years. 

Mr.  Bethell  and  Mr.  JameSj  for  the 
representative  of  John,  claimed  ititerest  for 
the  whole  period,  and  contended  that  as 
this  was  a  osse  of  trust  the  Statute  of 
Limitations  {&  &  4  Will.  4.'c.  27)  did  not 
apply:  the  question  had  been  expressly 
dieOided  in  Ward  v.  jitah  (5)  i  in  that  case 
it  was  held  that  where  the  illation  of 
trustee  asid  oetiui  que  itmi  had  once  arisen 
theatatute  did  luii  apply « 

Mr*  Siwart  ^ad  Mr.  iSAa/cm,  on  the 
other  hand,  contended  that  where  a  legacy 
had  never  been  severed  from  the  estate,  the 
statute  9  &  4  Will  4.  c.  27.  did  apply,  and 
in  this  ease  the  plaintiff  was  only  entitled 
to  six  years'  interest.  The  following  cases 
were  cited  in  support  of  this  argument : — 

FhilUpoy.  Mwntings,  2  Myl.  &  Cr.  309. 

Youmg  v.  Xerd  fVaterpark^  Id  Sim.  If^ ; 
S.C.  15  Law  J.  Rep.  (n.s.)  Cfaanc.  63. 

Francis  v.  Grover,  5  Hare,  39 ;  s.c.  15 
Law  J.  Rep.  (m*s.)  Chanc.  99. 

Ravenscroft  v.  Frisby,  1  Col.  16 ;  8.0. 
13  Law  J.  Rep.  (m.s.)  Chanc.  153. 

The  Vice  Chancellor. — I  do  not  see 
how  this  case  can  be  distinguished  from 
Ward  V.  Arch.  The  plaintiff  will  there- 
fore be  entitled  to  interest  from  the  period 
of  the  last  payment. 

(1)  Ante,  p.  10. 

(2)  Ante,  p.  401. 
(8)  12  Sim.  472. 
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5.8.  / 


WALKER  V.  CAMDEN. 


V 

Aug 

JVill — Legal  Representatives — Next-of' 
kin. 

A  testator  gave  his  residuary  estate  to  his 
son  for  life,  with  remainder  to  his  children, 
and  upon  the  decease  of  his  son^  if  he  should 
die  without  issue,  he  directed  that  one-fourth 
should  be  paid  to  his  nephew,  if  he  should  be 
then  living,  and  if  not,  then  to  his  legal  re* 
presentative  or  representatives.  The  nephew 
died  before  the  tenant  for  life,  who  died 
without  issue : — Held,  that  the  next-of-kin 
of  the  nephew  were  entitled  to  his  share  of 
the  estate. 

By  the  will  of  Thomas  Palmer,  dated  the 
29th  of  March  1788  the  testator,  after 
giving  to  his  wife  an  annuity  of  100/.  for 
her  life,  gave  the  residue  of  his  property  to 
trustees  in  trust  for  his  son  William  Palmer, 
for  his  life,  with  remainder  to  his  children 
upon  his  decease,  and  upon  the  decease  of 
his  said  son,  if  he  should  die  without  issue, 
the  testator  directed  one-fourth  part  or  share 
of  his  said  resfduary  estate  should  he  paid 
to  his  the  said  testator's  nephew,  Anthony 
Palmer,  if  he  should  be  then  living,  and  if 
not,  then  to  his  legal  representative  or  re- 
presentatives ;  one  other  equal  fourth  part 
or  share  thereof  to  his  niece  Mary  King,  if 
she  should  be  then  living,  and  if  not,  then 
to  her  legal  representative  or  representatives; 
one  other  equal  fourth  part  or  share  thereof 
to  his  niece  Susannah  Palmer,  if  she  should 
be  then  living,  and  if  not,  then  to  her  legal 
representative  or  representatives;  and  the 
remaining  fourth  part  or  share  thereof  to 
his  niece  Mary  Ann  Palmer,  if  she  should 
be  then  living,  and  if  not,  then  to  her  legal 
representative  or  representatives.  The  tes- 
tator died  in  1788.  William  Palmer,  the 
son  of  the  testator,  died  in  June  1844, 
without  issue.  The  testator's  nephew, 
Anthony  Palmer,  to  whom  one-fourth  of 
the  residuary  property  was  given  by  the  tes- 
tator, died  in  1815,  having  previously  made 
his  will,  whereby  he  gave,  devised,  and  be- 
queathed all  his  estate  and  effects  to  his 
kinswoman,  the  defendant  Susannah  Lew- 
ington  absolutely,  and  appointed  her  his 
sole  executrix.  Susannah  Lewington  duly 
proved  this  will ;  and  thereby  became  the 
legal  personal  representative  of  the  said 


Anthony  Palmer.  When  this  suit  originally 
came  on  for  hearing,  the  Court  directed  a 
reference  to  the  Master  to  inquire  as  to  who 
were  the  next-of-kin  of  the  different  parties 
named  in  the  will  of  Thomas  Palmer;  and 
the  Master  found  by  his  report  that  the 
next-of-kin  of  Anthony  Palmer,  at  bis  de- 
cease, were  Elizabeth  King  and  Ann  Lnd- 
gate. 

The  cause  now  came  on  upon  further 
directions,  and  the  only  question  discussed 
was  whether  Susannah  Lewington,  as  the 
sole  residuary  legatee  of  Anthony  Palmer, 
or  Elizabeth  King  and  Ann  Ludgate  as  his 
next-of-kin,  were  entitled  to  the  share  of 
Anthony  Palmer,  he  having  died  without 
issue  before  the  death  of  the  tenant  for 
life.  For  Susannah  Lewington,  it  was  con- 
tended that  the  words  "  le^  representative 
or  representatives"  were  equivalent  to  ex- 
ecutor or  executors,  and  that  she  was 
entitled  to  the  share  of  Anthony  Palmer. 
For  the  next-of-kin  of  Anthony  Palmer  it 
was  contended,  that  the  persons  pointed  out 
by  the  Statute  of  Distributions  were  entitled 
to  the  share,  and  that  it  would  be  opposed 
to  all  the  decisions  if  the  words  "legal 
representative  or  representatives"  were  to 
receive  the  same  construction  as  executor  or 
executors.     Cases  cited  :— 

Price  V.  Strange^  6  Madd.  159. 

Cotton  V.  Cotton,  2  Beav.  67 ;  8.c.  8  Law 
J.  Rep.  (n.s.)  Chanc.  349 ;  and<»se8 
there  cited. 

Horsepool  v.  Watson,  3  Yes.  383. 

Long  V.  Blackall,  3  Yes.  486. 

Walter  v.  Makin,  6  Sim.  148 ;  a.c.  2 
Law  J.  Rep.  (n.s.)  Chanc.  173. 

Nicholson  v.  Wilson,  14  Sim.  549  ;  s.  c. 
14  Law  J.  Rep.  (n.s.)  Chanc.  351. 

Buckle  V.  Fawcett,  4  Hare,  536. 

Corbyn  v.  French,  4  Yes.  418. 

Bridge  v.  Abbots  3  Bro.  C.C.  224. 

Mr,  J,  Parker  and  Mr,  Bagshawe  ap- 
peared for  the  plaintiffs. 

Mr.  BetheU,  Mr.  Shee,  Mr.  HeaikfiM, 
Mr,  Faber,  and  Mr.  Fleming^  for  difl^ent 
defendants. 

The  YicE  Chanceli.or.'--*11i6  testator 
expressly  uses  the  words  *' lepreaentadve 
or  representatives"  in  his  will,  and  it 
appears  to  me  rather  singular  to  say  that 
this  is  to  be  taken  as  equivalent  to  the 
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ffXJBlfMfii^n^,-  ^esufi^^po^  ,'Dr.,^ec|utpra.f  ,J^y  It  occurs  no  less  than  five  times  in  tUe  will, 

vHmg  1  the  :.tenn  .  ".Jwprefi^taiaves,".  xay  and  thaC  sli^i^s  thai  the  i/fbrd  *|  represen^- 

.  ol^imon  isy  i^  tb9  c#^e,  of  anjt  one  of  those  tives'*  cannot  mean  executors^;    therefore, 

£>iir perfKui^dyingiatbQli(etimeof,jthe«oin,  I  tbini  the 'words  '' representattre  or  re* 

i those  whO'  w^r/B   t%e  •  nes^t^of-^kia  ql  iJiat  presentatives*'  are  to  be  taken  to  mean  naxt- 

persQp  .aie  totf^H^  ^^  shw^  whicfr  ^rnh  of-kin  .under  the  Statute  of  Distributions. 

.penioit /would, <>therW'i^;,^ii(^  takeni.:  The  Declare  that* the  next-of-kin  of  the  de- 

4dMt9C/h$BvhiBA9§If  di^la^ipBh^  between  !  ceased  legatee  at.  the  time  of  his  death  are 

the  words  "executor"  and"  representativ,e."  entitled  as  joint  tenants. 
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ORDER    OF    COURT, 


June  10,  1848. 


Thk  Right  Honourable  Charles  Christophbr  Lord  Cottbnham,  Lord  High  Ch«noeUor  of  Great 
Britain,  with  the  assiatance  of  The  Right  Honourable  Hrnrt  Lord  Lanodalb,  Maater  of  the  Rolls, 
doth  hereby,  in  pursuance  of  an  Act  of  Parliament  passed  in  the  Tenth  and  Eleventh  Year  of  the  Rdgn 
of  Her  present  Majesty,  intituled,  **  An  Act  for  better  securing  Trust  Funds,  and  for  the  Relief  of  Trustees," 
and  in  pursuance  and  execution  of  all  other  powers  enabling  him  in  that  behalf,  Order  aitd  direct  in 
manner  following,  that  is  to  say : —         ^   m    4V|k<|*|4e 

I.— Any  trustee  desiring  to  pay  money,  or  trans- 
fer stock  or  securities,  into  the  name  of  the  Ac- 
countant General  of  the  Court  of  Chancery,  under 
the  said  Act,  is  to  file  an  affidavit,  entitled  in  the 


>  . 


thereof  to  the  several  persons  named  in  hia  affidavit, 
as  interested  in  or  entitled  to  the  fund. 

IV. — Such  persons  or  any  of  them,  or  the  trustee. 


matter  of  the  Act,  and /^-(h^  jtffOfty  .apid^  yitkig-  '^may^mply  Vji^^^*^  occasion  may  require, 

»'•'''  resp«ctmg  tro  nivtestmem,  pa; 


forth,  •        f 

1.  His  own  name  and  address. 

2.  The  place  where  he  ia  to  be  served  with 
any  petitiaRor  any  Rotice  of>«ny  ptocedding 
or  Order  of  the  Court  relating  to  the  Trust 
Fund. 

8.  The  amount  of  stock,  securities,  or  money 
which  he  proposes  to  deposit,  or  to  transfer,  or 
to  pay  into  Court  to  the  credit  of  the  trust. 

4.  A  short  description  of  the  trust  and  of  the 
instrument  creating  it, 

6.  The  names  of  the.  nasties  iRtar^st^d  in  o^ 
entitled  totheffiind  t2  the  best  cff  the  know- 
ledge and  belief  of  the  trustee. 

6.  The  submission  of  the  trustee  to  answer 
all  such  inquiries  relating  to  the  application 
of  the  stocks,  securities,  or  money  truisfer- 
red,  deposited,  or  paid  in  under  the  Act  as 
the  Court  may  think  proper  to  make  or 
direct  , 

II. — The  Accountant  General  on  production  of 
an  office  copy  of  the  affidavit,  is  to  give  the  neces- 
sary directions  for  transfer,  deposit,  or  payment, 
and  to  place  the  stock,  securities,  or  money  to  the 
account  of  the  particular  trust,  and  such  transfer, 
deposit,  or  payment  is  to  be  certified  in  the  usual 
manner. 

III. — The  trustee  having  made  the  payment, 
transfer,  or  deposit,  is  forthwith  to  give  notice 


,  ^  lyment  out,  or  distri- 
bution of  the  fund,  or  of  the  dividends  or  interest 
thereof. 

v. — The  trustee  is  to  be  served  with  notioe  of 
any  application  made  to  the  Court  reapecting  the 
fund,  or  the  dividends  or  interest  thereof,  by  any 
party  interested  therein,  or  entitled  thereto. 

VI. — The  parties  interested  in  or  entitled  to  the 
fund,  are  to  be  served  with  notice  of  any  applica- 
tion niade  to  the  Cqurt  h^  thci  trustee,  respecting 
the'  fhfad  M  Cdurt^  or^  A^  intertst  or  dividends 
thereofL  • 

VII. — No  petition  is  to  be  set  down  to  be  heard 
until  die  petitioner  has  first  named  a  place  where 
he  may  be  served  with  any  petition  or  notice  of  any 
proceeding  or  Order  of  the  Court  relating  to  the 
Tmat  FRnd«     i  :    ■  • .  i  i 


I  > 


VIII.-^Petitions  presented,  and  affidavits  filed 
under  the  said  Act,  are  to  be  entitled  in  the  matter 
of  the  said  Act  (10  &  11  Vict  c.  96),  and  in  the 
matter  of  the  particular  trust 

That  this  Order  be  entered  with  the  Registxir  of 
the  High  Court  of  Chancery. 

COTTENHAM,  C. 
LANGDALE,  M.R. 
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.} 


Ex  parte  oldaker  in  re 

OLDAKER. 


Protection  under  the  5  ^  6  Vict.  e.  122. 
s,  23. — Arrest — Imprisonment. 

A  person,  in  pursuance  of  thel  ^2  Vict, 
c,  110.  s,  8,  gave  a  bond  with  two  sureties. 
An  action  was  brought  on  the  bond,  andjudg* 
ment  recovered  on  the  SOth  of  November, 
On  the  Srd  of  December  a  fiat  in  bankruptcy 
isued  against  the  obligor,  and  he  was  ad-' 
judged  a  bankrupt.  On  the  6th  of  December 
be  surrendered  to  the  fiat,  and  obtained  pro* 
teetion  under  the  5  ^  6  Viet,  c.  122.  s,  23. 
Afterwards,  on  the  same  dag,  he  surrendered 
himself  in  discharge  of  the  bond,  and  was 
committed  to  prison.  An  application  was 
made  by  him  to  a  Judge  for  his  discharge,  and 
refused.  A  similar  application  made  to  the 
Court  of  Bankruptcy  was  also  refused. 

On  the  18th  of  September  1847,  Mr. 
Gibbons  made  an  affidavit  in  the  manner 
prescribed  by  the  act  1  &  2  Vict.  c.  110. 
8.  8.  (1),  that  the  bankrupt,  Mr.  Oldaker, 

(1)  Which  enacts,  "That  if  any  two  or  more 
creditors,  being  partners,  whose  debt  shall  amount 
to  100/.  or  upwards,  of  sny  trader,  shall  file  an 
affidavit  in  the  Court  of  Bankruptcy  that  such  debt 
is  justly  due  to  them,  and  that  such  debtor  is  a 
trader,  and  shall  cause  him  to  be  served  personaJly 
with  a  copy  of  such  affidavit,  and  with  a  notice 
requiring  immediate  payment  of  such  debt;  and, 
if  such  trader  shall  not  within  twenty-one  days 


was  indebted  to  the  deponent  and  his  part* 
ners  in  the  sum  of  1732.,  and  on  the 
21  St  served  Mr.  Oldaker  personally  with 
a  copy  of  the  affidavit  and  the  notice  men- 
tioned in  the  act.  On  the  7th  of  October 
Mr.  Oldaker  entered  into  a  bond,  with  two 
sureties,  of  the  form  and  in  the  manner 
prescribed  by  the  act  On  the  18th  of 
September  1847,  Mr.  Gibbons  and  partners 
brought  an  action  in  respect  of  their  debt 
against  Mr.  Oldaker  in  the  Queen's  Bench, 
and  recovered  judgment  on  the  30th  of 
November  for  203/. 

On  the  3rd  of  December  a  fiat  in  bank- 
ruptcy issued  against  Mr.  Oldaker,  and  he 
was  adjudged  a  bankrupt. 

On  the  6th  of  December,  between  one 
and  two  o'clock  in  the  afternoon,  he  sur- 
rendered to  the  fiat,  and  gave  the  consent  in 
^  riting  required  by  the  act.  Upon  the  sum- 
after  service  of  such  affidavit  and  notice  pay  such 
debt,  or  compound  for  the  same,  or  enter  into  a 
bond,  in  such  sum  and  with  such  two  sufficient 
sureties  as  a  Commissioner  of  the  Court  of  Bank- 
ruptcy shall  approve  of,  to  pay  such  num  as  shall 
be  recovered  in  any  action  which  shall  have  been 
brought  for  the  recovery  of  the  same,  or  to  render 
himself  to  the  custody  of  the  gaoler  of  the  Court  in 
which  such  action  shall  have  been  brought,  accord- 
ing to  the  practice  of  such  Court,  after  judgment 
shall  have  been  recovered  in  such  action,  every 
such  trader  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  twenty-second  day 
after  the  service  of  such  affidavit  and  notice,  pro- 
vided a  fiat  shall  issue  in  two  months  from  the 
filing  of  the  affidavit" 


CASES  IN  BANKRUPTCY  :  1847. 


mons  requiring  the  bankrupt  to  appear  was 
indorsed  a  memorandum,  dated  the  6th  of 
December,  under  the  hand  of  Mr.  Commis- 
sioner Shepherd,  in  the  usual  form,  whereby, 
after  stating  the  surrender  of  the  bankrupt, 
and  his  submission  to  be  examined,  and  that 
the  bankrupt  was  not  prepared  to  make  a 
full  discovery  of  his  estate  and  effects  and 
had  prayed  further  time,  the  Commissioner 
granted  him  further  time  accordingly  until 
the  21st  of  December  at  two  o'clock  in  the 
afternoon. 

On  the  same  6th  of  December,  between 
three  and  four  o'clock  in  the  afternoon, 
Mr.  Oldaker  surrendered  himself  according 
to  the  practice  of  the  Court  of  Queen's 
Bench  in  discharge  of  his  bond  given  in 
respect  of  the  debt  due  to  Mr.  Gibbons  and 
his  partners,  and  was  committed  to  the  cus- 
tody of  the  keeper  of  the  Queen's  Prison. 

The  petition,  after  stating  the  above 
matters,  and  stating  that,  after  such  com- 
mittal, the  bankrupt  had  applied  to  Mr. 
Gibbons  and  his  partners  and  the  keeper  of 
the  Queen's  Prison  for  his  discharge,  and 
that  they  had  refused  such  application, 
prayed  that  he  might  be  discharged  by  the 
order  of  the  Court. 

It  appeared  that  the  prisoner  had  applied 
for  his  discharge  to  Mr.  Justice  Patteson 
on  the  9th  of  December,  and  that  Mr.  Jus- 
tice Patteson  on  the  10th  had,  after  a  consi- 
deration of  the  petitioner's  claim,  refused  it. 
Mr.  Justice  Patteson  indorsed  the  following 
note  on  the  summons :  **  The  bankrupt  not 
having  been  arrested,  but  having  surrendered 
in  discharge  of  his  sureties,  is  not  within  the 
acts  respecting  protection  from  arrests,  and 
this  summons  must  be  dismissed." 

The  petition  now  came  on  to  be  heard. 

Mr,  Russell  and  Mr.  Glasse^  for  the 
petitioner,  contended,  that  the  bankrupt  was 
entitled  to  the  protection  of  the  act  (2).  The 


(2)  The  5  &  6  Vict.  c.  1 22.  s.  23.  sUtes  the  method 
by  which  adjudication  may  be  made,  and  directs  the 
Court,  within  a  certain  time  after  adjudication,  to 
give  notice  of  the  adjudication  in  the  London  Gazette, 
and  thereby  to  appoint  a  certain  time  for  the  bank- 
rupt to  surrender  and  conform,  with  a  proviso  that 
the  bankrupt  may,  after  such  adjudication,  surren* 
der  to  the  fiat  and  give  his  consent  in  writing  to 
such  adjudication,  and  that  the  Court  may  forth- 
with after  such  consent  cause  the  notice  to  be  ad- 
vertised, and  appoint  a  time  for  the  bankrupt  to 
surrender  and  conform.    The  section  then  proceeds 


words  of  the  act  are  "shall  be  free  from  arrest 
or  imprisonment,"  and,  whether  the  circum- 
stances attending  the  bankrupt's  going  to 
prison  amounted  to  an  arrest  or  not,  it  is 
clear  that  he  was  not  in  custody  at  the  time  of 
the  surrender,  and  was  imprisoned  after  the 
surrender.  They  cited  Ex  parte  Leigh  (3), 
which  was  a  decision  on  the  5  Geo.  2.  c.  50. 
s.  5,  which,  as  to  the  question  before  the 
Court,  was  the  same  as  the  5  &  6  Vict« 
c.  122.  s.  2d. 

Mr.  Speed,  contra,  contended,  that  the 
Court  had  no  jurisdiction  to  discharge 
the  prisoner ;  that  the  bankrupt,  as  being 
in  the  custody  of  his  bail,  was  in  custody  in 
contemplation  of  the  law  at  the  hour  of  the 
surrender,  and  therefore  was  excluded  from 
the  benefit  of  the  statute  by  the  proviso,  and 
that  he  was  not  protected  by  the  enacting 
part  of  the  statute,  as  his  sureties  were  not 
creditors  within  the  meaning  of  the  act. 
He  cited — 

Ex  parte  Gibbons,  1  Atk.  288. 

Ex  parte  Goldie,  2  Rose,  343. 

Ex  parte  Johnson,  14  Ves.  36. 

Anderson  v.  Hampton,  1  B.  &  Aid.  308, 
which  were  decisions  on  the  5  Geo.  2.  c.  30. 
s.  5. 

Sir  J.  L.  Knight  Bruce. — In  this  case, 
when  the  fiat  issued,  when  the  bankrupt 
regularly  surrendered,  which  he  did  under 
it,  and  when,  upon  that  surrender,  he  re- 
gularly received  the  ordinary  protection  from 
the  Commissioner,  covering  a  time  not  yet 
expired,  he  was  not  in  custody — ^in  any 
other  custody,  at  least,  than   the   virtual 

as  follows : — "  And  such  person  so  adjudged  bank- 
rupt shall  be  free  from  arrest  or  imprisonment  by 
any  creditor  in  coming  to  surrender,  and,  after  anch 
surrender,  during  the  time  by  this  act  limited  for 
such  surrender,  aud  such  further  time  as  shall  be 
allowed  him  for  finishing  his  exanmiation,  and  for 
such  time  after  finishing  his  examination  until  his 
certificate  be  allowed  and  confirmed  as  such  Couit 
shall  from  time  to  time,  by  indorsement  upon  the 
summons  of  such  bankrupt,  think  fit  to  appoint ; 
provided  he  uxu  not  in  custody  ai  the  time  rf  swk 
turrender  ;  and  if  such  bankrupt  ekaU  he  wreeted  for 
debt  or  on  any  escape  warrant  in  coming  in  to  muT" 
render,  or  shall,  after  his  surrender,  be  so  arrested 
within  the  time  aforesaid,  he  shall  on  producing  his 
summons,  signed  as  required  by  this  act,  to  the 
ofiicer  who  shall  arrest  him,  and  giving  such  officer 
a  copy  thereof,  be  immediately  duchaiged." 
(3)  1  Gl.  Ac  Jam.  264. 
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custody,  if  any,  of  the  persons  who,  under 
the  provisions  of  the  statute  mentioned  in 
the  pedtioo,  (heing  one  of  the  statutes-  upon 
"which  the~arguitient  turned  at  the  bar)  had, 
lie/ore  tlie  fiat,  become  his  sureties;  He 
was  not  actually  in  custody,  nor  was  he 
under  ajiy  restridnt.  The  imprisonment 
irom  which  he  asks  to  be  dischai^ed  com- 
menced after  the  jfrotection  granted ;  but 
it  wk$  his'^wu  Seeking  by  yielding  him- 
self^in'  execution  uUder  a  judgment  obtained 
against  him  before  the  fiat,  in  an  action 
upon  the  demand,  to  which  the  suretyship 
relat^dV,  He  did  that  of  his  owu  niotion 
and  accord.  There  is  neither  arrest  nor 
iiterverition  in  the  least  of  any  other  per- 
son,  either  by  any  plaintiff  or  by  the  surety; 
aUhoiigh  probably  the  object  was- to  dis- 
charge, or  relieve  the  sureties.  I  suppose 
thiey  are  or  w^l  be  discharged.  Whe- 
ther tiie  bankrupt  is  wrong  in  his  present 
contentiop,  or  whether  he  is  right  in  it,  I 
tn'ay  be  less  clear,  but  I  give  no  opinion. 
He  spontweously  put  himself  into  impri- 
sonment. He  applied  to  Mr.  Justice  Pat- 
teson  to  be  dischai^ged.  That  learned  Judge 
h^ard  and  refused  the  application,  holding 
fjiat  the  other  statutory  provisions,  upon 
which  the  bankrupt  relied,  did  not  apply  to 
the  case.  The  same  application,  except  of 
course  in  the  difference  of  jurisdiction,  has, 
'in  effect,  been  made  to  me,  and  1  have  con- 
sidered it.  Had  I  been  able  to  form  a  clear 
opinion  upon  this  question,  probably  it 
would  have  been  my  duty  to  act  upon  it, 
although  at  variance  with  that  of  Mr.  Jus- 
tice Patteson,  the  great  weight  of  whose 
authority  every  la\yyer  acknowledges,  but 
I  have  not  been  able  to  form  a  clear  opinion 
upon  the  question.  I  think  it  is  one  of 
doubt  and  difficulty,  whether  considered 
with  or  without  reference  to  the  decision  of 
that  learned  Judge.  It  is,  however,  not  im- 
possible, in  the  absence  of  precedent,  that  I 
might  have  been  able  to  decide  in  favour  of 
personal  freedom,  and  therefore  in  favour 
q£  the  bankrupt's  discharge.  But  I  cannot, 
jupou  a  merely  legal  question,  which  is  in- 
volved in  the  obscurity  of  two  acts  of  par- 
liament, rid,  or  discharge,  or  free  my  mind 
of  the  doubts  which  I  entertain,  with  satis- 
£u:tion  to  myself,  or  with  propriety  against 
such  an  authority  as  that  before  me.  I 
must  leave  the  petitioner  to  the  ordinary 
legal  remedy,  open  to  every  prisoner  who 


considers  himself  illegally  detained  in  cus- 
tody. I,  therefore,  dismiss  the  petition, 
without  costs,  and  without  prejudice  to  any 
application  to  any  other  Court  or  Judge. 


1847.      V  Esf  parte  vrspRENBON  tii  re 

Dec.  is,  20./  8TBPHEN80N. 

,    Morigaffe'^Marfkulling, 

In  1844,  d(  ferson  tntttgaged  »ome  house* 
hold  furniture^  ^fixtures,  stock  in  trade^  and 
personal  -chdiieii,  bui  was  permitted  by  the 
mortgagee  to  remain  in  possession  of  them. 
In  August  1847  all  the  property  in  the  mort' 
gagor*s  hoTise]  consisting  partly  of  property 
included  in  the  morlgAgey  and  partly  ofpro^' 
perty  helongino  to  ine  mortgagor  absolutely f 
Vjos  distrained  by  the  direction  of  his  land' 
lord^  the  mortgagee  thereupon  directed  the 
bailiff  to  hold- the  goods  included  in  the  mort" 
gage  as  his  bailiff,  A  part  of  the  goods  so 
distrained  was  sold,  and  satisfied  the  land" 
hrd^s  claim.  After  this  sale  the  mortgagor 
became  bankrupt  Z'^Held,  that  the  mortgagor 
was  entitled  as  against  the  assignees  to  the 
benefit  of  the  doctrine  of  marshalling,  so  as 
to  throw  the  landlord's  debt  exclusively  on 
the  property  not  subject  to  the  mortgage. 

By  an  indenture,  dated  the  30th  of  July 
1844,  the  bankrupt,  John  Stephenson,  bar- 
gained, sold,  and  assigned'  to  the  petitioner, 
Joseph  Stephenson,  all  the  household  fur- 
niture, stock  in  trade,  9hop  fittings  and  fix- 
tures, then  being  in  a  messuage,  shop,  and 
premises  situate  at  Homcastle,  by  way  of 
mortgage,  to  secure  500Z.  After  the  exe- 
cution of  the  deed,  the  bankrupt,  John  Ste- 
phenson, still  continued  in  possession  of 
the  property  comprised  in  the  mortgage. 
The  petitioner,  however,  from  time  to  time, 
gave  written  authorities  to  shopmen  of  the 
bankrupt  to  take  and  hold  possession  of  the 
property.  Between  the  date  of  the  deed 
and  August  1847»  a  great  part  of  the  stock 
in  trade  on  the  premises  at  the  date  of  the 
deed  was  sold.  On  the  11th  of  August 
1847,  Briggs,  an  auctioneer,  on  behalf  of 
the  landlord,  entered  on  the  premises  and 
distrained  all  the  furniture,  stock  in  trade, 
and  effects  for  a  year's  rent,  and,  on  the 
same  day,  the  petitioner  authorized  Briggs 
to  hold  the  property  to  whi<^  the  petitioner 
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was  entitled,  as  his  bailiff,  subject  to  the 
landlord's  claim.  On  the  16th  of  August 
Briggs  sold  enough  of  the  property  to  pay 
the  rent  and  expenses.  A  part  of  the  pro- 
perty so  sold  was  included  in  the  petitioner's 
security ;  the  other  part  was  not.  All  the 
property  unsold  was,  on  the  17th,  removed 
to  a  warehouse  belonging  to  the  petitioner. 
After  the  property  had  been  so  removed,  a 
fiat  in  bankruptcy  issued  against  John  Ste- 
phenson ;  and,  on  the  24th  of  August,  the 
property  so  taken  by  the  petitioner  into  his 
custody  was  seized  by  a  messenger  of  the 
Court  of  Bankruptcy,  under  a  warrant  from 
the  Court. 

The  petitioner  now  presented  his  petition, 
stating  the  above  circumstances,  and  pray- 
ing to  have  the  benefit  of  his  mortgage,  and 
for  leave  to  prove  for  the  deficiency. 

Mr.  Swanston  and  Mr,  Metcalfe,  for  the 
petitioner,  contended  that  the  petitioner  had 
a  right  to  have  the  property  which  had 
been  seized  by  the  landlord  marshalled,  so 
as  to  throw  the  whole  of  the  debt  due  to 
the  landlord  on  the  property  not  within  the 
petitioner's  security.  They  cited  Shipp  v. 
Harwood{\),  and  Aldrich  v.  Cooper {2). 

Mr.  Russell  and  Mr.  MaUns,  for  the  as- 
signees. 

Sir  J.  L.  Knight  Bruce. — I  will  con- 
sider the  point  of  marshalling.  It  is  one  of 
some  consequence,  and  I  will  communicate 
with  Mr.  Vizard,  and  through  him  the 
parties  will  know  my  opinion.  I  do  not  at 
present  know  how  the  order  should  be  pre- 
pared in  that  respect.  I  may,  however,  ob- 
serve, that  in  the  case  of  Tombs  v.  Roch  (3), 
1  defined  the  meaning  of  the  word  '*  mar- 
shalling" in  this  manner  :  "The  equity  of 
marshalling  arises  from  a  creditor's  power 
to  resort,  not  from  the  mode  in  which  he 
acquired  the  power  of  resorting,  to  each  or 
either  of  two  funds  belonging  to  the  debtor, 
whose  rights,  subject  to  the  debt,  have  be- 
come divided ;  and  though  I  do  not  forget 
the  passages  found  in  the  reports  of  Gallon 
V.  Hancock  (4),  and  Forrester  v.  Lord 
Leigh  (5),  it  seems  to  me  impossible,  con- 

(1)  2Swan8t  586. 

(2)  8  Ves.  882. 

(3;  2  Coll.  499 ;   8.  c.  15  Law  J.  Rep.  (n.s.) 
Chanc.  311. 

(4)  2  Atk.  424. 

(5)  Ambl.  171. 


sistently  with  the  principle  of  decisions  gf 
the  highest  authority,  or  consistently  with 
any  legal  principle,  to  take  the  view  of  the 
effect  and  consequences  of  a  liability  to 
creditors,  created  merely  by  statute,  that 
the  devisees  take  in  this  case.  Certainly, 
the  liability,  in  general,  of  personal  estate 
in  the  first  instance  to  the  debts  of  a  de- 
ceased debtor,  the  intent  of  the  statute  of 
Fraudulent  Devises,  and  the  intent  of  the 
statute  of  1833,  do  not,  in  my  judgment, 
establish  their  proposition*  I  have  dwelt 
the  more  upon  their  argument,  grounded  on 
the  nature  and  effect  of  statutory  liability 
to  debts,  because  if  it  is  well  founded,  it 
seems,  in  substance,  not  to  stop  short  of 
asserting,  that,  inasmuch  as -it  is  by  statute 
that  copyholds  are  assets  for  creditors,  and 
freeholds  for  simple  contract  crecdtors, 
therefore  there  cannot  be  marshaUing  for 
legatees  against  descended  copyholds,  or 
in  respect  of  simple  contract  debts  against 
descended  freeholds.  It  will  surprise  me 
exceedingly  to  hear  of  such  a  doctrine  hav- 
ing met,  or  meetings  with  support  or  ac- 
ceptance." 

By  the  order  made  on  the  petition,  it  was 
ordered,  that  the  question  of  marshalling 
should  be  reserved,  and  that  it  should  be 
declared  that  the  petitioner  was  a  mort- 
gagee for  such  part  of  the  stock  in  trade, 
fiimiture  and  fixtures  in  existence  at  the 
date  of  the  assignment  as  remained  unsold ; 
and  an  inquiry  was  directed  as  to  what  this 
part  consisted  of. 

On  a  subsequent  day,  the  following  judg- 
ment was  given  : — 

Sir  J.  L.  Knight  Bruce.— The  question 
in  this  case  upon  which,  having  some  doubt, 
I  reserved  my  opinion,  is  one  of  marshall- 
ing. Certain  personal  chattels  of  the  bank- 
rupt were  specifically  charged  by  him  for 
valuable  consideration,  by  way  of  mort- 
gage, in  favour  of  a  creditor.  The  bank- 
rupt being  in  possession  of  those  goods,  by 
the  permission  of  the  creditor,  and  being  in 
possession  also  of  other  personal  chattels,  to 
which  the  security  did  not  extend,  his  land- 
lord distrained  for  rent  upon  both  sets  of 
goods.  The  person  in  possession  under 
this  distress  consented,  at  the  request  of  the 
mortgagee,  to  hold  possession  of  the  goods 
—at  least  of  the  mortgaged  goods — for  him 
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as  well  as  for  the  landlord,  without  preju- 
dice to  the  landlord's  right.  All  this  was 
before  the  bankruptcy.  A  sale  took  place 
under  the  distress.  The  goods  which  were 
the  subject  of  the  distress  were  not  all  sold. 
Some  of  the  goods  which  were  the  subject 
of  the  mortgagee's  security  were  sold,  whilst 
some  or  all  of  the  goods,  to  which  the  se- 
curity did  not  extend,  remained  unsold. 
The  disputed  point  is  as  to  the  mortgagee's 
right  to  claim,  as  against  the  assignees, 
the  benefit  of  the  doctrine  of  marshalling. 
He  asserts,  that  the  goods  which  were  not 
included  in  the  security  were  first  appli- 
cable to  the  payment  of  the  landlord's  de- 
mand; and,  consequently,  that  he  is  entitled 
as  against  the  assignees  to  be  placed  sub- 
stantially in  the  same  situation  as  the  land- 
lord, and  to  regulate  his  proceedings  in 
conformity  with  the  title.  I  have  con- 
sidered the  point,  and  my  doubt  has  been 
removed.  The  doctrines  and  the  rules 
recognised  by  Lord  Eldon,  in  Aldrich  v. 
Cooper,  seem  to  reach  this  case,  which  is 
new  in  species,  though  not  generically. 
Fraud  and  reputed  ownership  are  out  of  the 
question.  The  assignees  and  the  bankrupt 
are  as  one,  and  say  that  no  third  person's 
rights  can  intervene.  I  must  direct  the 
rules  of  marshalling  to  be  applied  as  be- 
tween the  mortgagee  and  the  assignee.  It 
is  one. of  those  cases  in  which  I  cannot 
dispose  of  the  details  here,  and  I  satisfy 
myself  by  stating  the  principle. 


1848 
Jan.  28 


i.} 


In  re  grylls. 


Fiai,  Removal  of^^Partnership. 

Three  persons  carried  on  business  at  L, 
in  Carmarthenshire,  two  of  the  partners  re- 
siding  there,  and  managing  the  business,  and 
the  third,  a  dormant  partner,  residing  in 
London,  All  the  partnership  property  was 
at  L.  A  fiat  was  sued  out  by  the  son  of  the 
dormant  partner  against  the  firm,  and  the 
fiat  was  transmitted  to  the  Court  of  Bank* 
rupiey  in  London,  On  the  petition  of  some 
of  the  creditors  of  the  bankrupt  firm,  the 
fiat  was  removed  to  Bristol, 

Messrs.  Grylls,  Stubbs,  &  R.  B.  Cousens 
carried  on  business  as  engineers  and  machine- 


makers  in  partnership  together,  at  Llanelly, 
in  Carmarthenshire.  Mr.  R.  B.  Cousens 
resided  in  Stepney.  The  other  partners 
resided  at  Llanelly.  On  the  27th  of  De- 
cember 1847,  a  fiat  in  bankruptcy  was  sued 
out  by  R.  W.  Cousens,  the  son  of  R.  B. 
Cousens,  against  Messrs.  Grylls,  Stubbs  & 
R.  B.  Cousens.  The  fiat  was  transmitted 
to  the  Court  of  Bankruptcy  in  London. 
No  creditors'  assignees  had  been  appointed. 

This  was  the  petition  of  some  of  Uie  credi- 
tors of  the  bankrupts,  praying  that  the  fiat 
might  be  removed  to  Bristol. 

It  appeared  by  the  affidavits  in  support 
of  the  petition,  that  R.  B.  Cousens,  the 
partner  who  lived  in  London,  took  no  part 
in  the  management  of  the  business;  that 
the  other  two  partners  resided  at  Llanelly, 
and  had  the  sole  management  of  it ;  that 
there  was  no  separate  trade ;  and  that  all 
the  partnership  property  was  at  Llanelly. 

Mr.  Swanston  and  Mr,  Flather,  for  the 
petition. 

Mr,  Russell  and  Mr,  Renshaw,  for  the 
bankrupt  R.  B.  Cousens,  contended  that 
no  case  had  been  made  for  the  petitioners. 
The  circumstance  that  there  was  separate 
estate  of  R.  B.  Cousens  to  be  administered 
in  London,  rendered  it  convenient  that  the  fiat 
should  be  a  London  fiat,  and  that  the  pro- 
perty at  Llanelly  might  be  managed  as  well 
by  assignees  under  the  London  fiat  as  by 
assignees  under  a  Bristol  fiat. 

Sir  J.  L.  Knight  Bruce. — The  bank- 
rupts in  this  case  carried  on  the  business  of 
their  trade  at  Llanelly,  in  Carmarthenshire. 
Two  of  them  reside  there ;  the  third,  a  dor- 
mant partner,  resides  in  London.  There  was 
no  separate  trade :  no  trade,  in  fact,  but  that 
carried  on  in  Carmarthenshire ;  and  there 
was  no  wharf,  warehouse,  or  counting-house 
in  any  other  place.  The  fiat  was  issued  by 
the  son  of  the  dormant  partner,  whose  resi- 
dence is  in  London,  and  the  residence,  so 
to  speak,  of  the  fiat  is  in  London  according 
to  the  rule  and  practice  of  the  bankrupt 
ofiice.  Still  I  think  that,  if  all  the  cir- 
cumstances of  the  case  had  been  brought  to 
the  attention  of  the  Court,  it  would  have 
directed  a  Bristol  fiat.  I  consider  that  it 
is,  in  a  sense,  the  right  of  the  Bristol  cre- 
ditors to  have  the  fiat  in  that  jurisdiction, 
unless  a  strong  reason  be  shewn  to  the 
contrary  :   no  such  reason  has  been  shewn 
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to  xaef  and  it  is  almost  a  matter  of  right 
that  the  order  of  removal  should  be  made. 


%*^^*i?*^   \  Ex  parte  brook  in  re  wtllis. 
March  6.  J         ^ 

Guarantee — Contingent  Debt, 

A 9  in  May  1847,  in  consideration  of\L 
per  cent.f  guarantied  to  B,  the  payment  of 
a  bill,  payable  eight  months  after  the  ISth 
of  May,  drawnby  B.  on,  and  accepted  by, 
a  firm  which  became  bankrupt  in  October. 
A.  also  became  bankrupt  in  October,  and  had 
not  obtained  his  certificate,  and  no  dividend 
had  been  declared.  A  proof  by  B.  against 
the  estate  of  A,  in  respect  of  the  guarantee 
was  allowed. 

In  April  1847>  the  petitioners,  Messrs. 
Brook,  Sons  &  Company,  who  were  wool- 
merchants,  entered  into  a  negotiation, 
through  Mr.  Button,  as  their  ag^nt,  with 
Messrs.  Wilkins  &  Evans,  to  sell  to  them 
136  bales  of  wool  at  a  certain  price,  to  be 
paid  for  by  the  acceptance  of  Messrs.  Wil- 
kins &  Evans,  at  eigbt  months,  from  the 
18th  of  May  1847. 

Messrs.  Brook,  Sons  &  Company,  not 
being  quite  satisfied  as  to  the  ability  of 
Messrs*  Wilkins  &  Evans  to  meet  their 
engagements,  Mr.  Willis,  the  bankrupt, 
agreed,  for  the  consideration  of  II.  per  cent., 
to  guarantee  the  payment  of  half  the  price. 
The  wool  was  delivered  to  Messrs.  Wilkins 
&  Evans,  and  Mr.  Willis  signed  the  follow- 
ing guarantee : — 

''To  Messrs.  Brook,  Sons  &  Co. 

"Gentlemen, — In  consideration  of  \h 
per  cent.,  I  hereby  guarantee  the  due  and 
correct  payment  of  one-half  the  amount  of 
136  bales  of  wool,  sold  to  Messrs.  Wilkins 
&  Evans,  of  Trowbridge,  as  per  contract  of 
Mr.  Richard  Button,  dated  18th  inst." 

A  bill,  dated  the  18th  of  May  was  drawn 
by  Messrs.  Brook,  Sons  &  Company,  on 
Messrs.  Wilkins  &  Evans,  for  2,966/. 
bs.  4i.,  the  price  of  the  wool,  payable  eight 
months  after  date,  and  accepted  by  them. 

Messrs.  Wilkins  &  Evans  were  made 
bankrupts  in  October  1847,  and  Mr.  Willis 
also  was  made  bankrupt  on  the  22nd  of 
October  1847.  The  bill,  which  became 
payable  on  the  21st  of  January  1848,  was 


dishonoured.  Messrs.  Brook,  Sons  &  Com- 
pany tendered  a  proof  against  the  estate  of 
Mr.  Willis,  in  respect  of  his  guarantee. 
This  proof  having  been  rejected  by  the  com- 
missioner, the  petitioner  now  presented  a 
petition  by  way  of  appeal  from  the  decision 
of  the  commissioners. 

By  the  6  Geo.  4.  c.  16.  s.  56,  it  is  enact- 
ed, "that  if  a  bankrupt  shall,  before  the 
issuing  the  commission,  have  contracted  a 
debt  payable  on  a  contingency  which  shall 
not  have  happened  before  the  issuing  of 
such  commission,  the  person  with  whom 
such  debt  has  been  conlraeted  may,  if  he 
think  fit,  apply  to  the  commissioners  to  set 
a  value  upon  such  debt,  and  the  commis- 
sioners are  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to  prove 
the  amount  so  ascertained,  and  to  receive 
dividends  thereon ;  or,  if  such  value  shall 
not  be  80  ascertained  before  the  contingency 
shall  have  happened,  then  such  person  may, 
after  such  contingency  shall  have  happened, 
prove  in  respect  of  such  debt,  and  receive  a 
dividend  with  the  other  creditors,  not  dis^ 
turbing  any  former  dividends." 

In  answer  to  a  question  from  the  Coart, 
it  was  stated  that  the  bankrupt  had  not  ob- 
tained his  certificate,  and  that  no  dividend 
had  been  declared. 

Mr.  Anderdon  and  Mr,  Bagshawe,  for 
the  petitioner,  cited  E»  parte  Myers  f»  re 
Sudeli  (1),  affirmed  under  the  name  of 
Ex  parte  Simpson  in  re  SudeU  (2). 

Mr.  Bacon,  for  the  assignees,  contended 
that  the  debt  was  one  which  was  not  capa- 
ble of  proof. 


fv 


Sir  J.  L.  Knioht  BaucB  said,  tliat  the 
contingency  was  onei  which  could  not  have 
been  valued  at  the  date  of  the  fiat,  but,  as 
the  claim  had  become  availaUe  before  the 
banknipt  had  obtained  hia  certificate,  and 
before  any  dividends  had  been  made^  he 
thought  that  a  proof  was  allowaUeb  He 
would  follow  the  convenient  and  uaefol 
construction  which  had  been  put  opon  ^ 
act,  in  the  cases  cited  by  the  coanael  for  die 
petition. 

(1)  Moot  &  Bli.  229 ;  s.  o.  2  Law  J.  Rep.  (ii.t.) 
Bankr.  41. 

(2)  1  Mont  &  Ayr.  541 ;  s.e.  9  Law  /.  Rep. 
(n.s.) Bankr.  lis. 
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1847.     1   p         , 
^       ^Q    y  Ex  parte  bell  tn  re  tunstall* 

Lien — Reputed  Ownership — Contract, 

A,  being  possessed  of  twenty  tons  of  oil, 
deposited  in  a  railway  company^ s  warehouse, 
and  being  indebted  to  B,  on  the  Zrd  of  June 
gave  B,  an  authority  to  take  the  oil,  and  sell  it, 
and  place  the  produce  to  A.^s  account.  On 
the  5th  of  June  fa  Saturday)  A,  gave  B,  an 
order  on  the  railway  company  to  deliver  the 
oil  to  B.  B,  on  presenting  the  order,  on 
Monday  morning,  found  that  the  oil  had,  the 
same  morning,  been  removed  to  A,^s  manu- 
factory.  On  the  llth  of  June  A,  became 
bankrupt : — Held,  that  B,  had  a  lien  on 
the  twenty  tons  of  oil, 

Messrs.Tunstall  &  Cash,  oil-merchants  at 
Bristol,  were  considerably  indebted  to  the 
Bristol  branch  of  the  National  Provincial 
Bank  of  England,  with  which  they  had  an 
account.  On  the  3rd  of  June  •  Tunstall, 
one  of  the  partners,  offered,  by  way  of 
security  for  the  debt,  to  transfer  to  Mr. 
Stephens,  the  manager  of  the  branch  bank, 
twenty  tons  of  olive  oil  belonging  to  the 
firm,  then  in  the  warehouse  of  the  Bristol 
and  Birmingham  Railway  Company ;  and, 
it  having  been  stated  by  Tunstsdl  that  an 
arrangement  had  been  made  with  Johnson, 
a  warehouse-keeper,  that  the  oil  should  be 
deposited  in  «one  of  Johnson's  warehouses, 
Tunstall  addressed  to  Mr.  Johnson  an  order 
in  writing,  dated  the  3rd  of  June,  directing 
him  to  transfer  the  oil  to  Mr.  Stephens ; 
and,  at  the  same  time,  gave  Mr.  Stephens 
a  memorandum  of  the  same  date,  signed  by 
him  in  the  name  of  the  firm,  as  follows : — 

"  To  the  Directors  of  the  National  Pro- 
vincial Bank  of  England. — In  consideration 
of  advances  made  on  our  account,  we  have 
this  day  directed  the  transfer  by  R.  H. 
Johnson  of  twenty  tons  of  olive  oil,  or 
thereabouts,  into  the  name  of  H.  E.  Ste- 
phens, your  manager  here ;  which  oil  we 
hereby  authorize  you  to  sell  and  dispose  of 
when  and  as  you  shall  see  fit,  and  to  place 
the  produce  to  our  credit." 

The  order  on  Johnson  was  delivered  to 
him.  On  Saturday,  the  5th  of  June,  Tun- 
stall gave  Mr.  Stephens  an  order,  dated  the 
4th  of"  June,  addressed  to  the  Bristol  and 
Birmingham  Railway  Company,  directing 
Nbw  Sbriks,  XVII.— Bankr. 


them  to  deliver  the  oil  to  Mr.  Stephens ; 
and  this  order  was  presented  on  Mopday, 
the  7th  of  June,  at  about  ten  o'clock.  It 
appeared  then  that  the  oil  had  been  de- 
livered out  that  morning,  at  seven  o'clock, 
to  one  of  the  servants  of  Messrs.  Tunstall 
&  Cash,  under  an  order  dated  the  3rd  of 
June.  This  oil  was  then  taken  to  the 
manufactory  of  the  bankrupts,  and  pumped 
into  their  cistern. 

A  fiat  issued  against  Messrs.  Tunstall  & 
Cash  on  the  llth  of  June. 

This  was  the  petition  of  tfie  registered 
public  officer  of  the  bank  praying  for  a  de- 
claration that  they  were  entitled  to  a  lien 
on  the  oil,  and  that  the  value  of  it  might 
be  estimated,  and  that  they  might  prove 
for  the  difference. 

Mr,  Bacon  and  Mr,  J,  T.  Humphry,  for 
the  petitioner. 

Mr.  Russell  and  Mr,  Osborne,  for  the 
assignees,  contended,  first,  that  there  had 
been  no  transfer  of  the  property  ;  and, 
secondly,  that  the  oil  was  in  the  order  and 
disposition  of  the  bankrupts,  with  the  con- 
sent of  the  true  owners,  within  the  meaning 
of  the  72nd  section  of  6  Geo.  4.  c.  16. 

Sir  J.  L.  Knight  Bruce. — I  decline  saying 
whether,  according  to  the  description  used  by 
the  assignees'  counsel,  there  was  a  transfer 
of  the  property  or  not ;  but  I  am  satisfied 
that  there  was  a  valid  and  available  contract 
for  a  lien  before  the  date  of  the  bankruptcy, 
and  that  this  contract  would  be  good,  sub- 
ject only  to  the  question,  whether  the  bank- 
rupts, at  the  time  they  became  bankrupt, 
had  the  consent  and  permission  of  the  true 
owner,  to  act  as  they  did  act,  and  had  the 
order  and  disposition  of  these  goods,  whereof 
they  were  reputed  owners.  I  am  of  opinion 
that,  upon  the  &cts  of  this  case,  such  pos- 
session as  they  had  at  the  time  of  the  bank- 
ruptcy, which  is  the  only  period  to  which 
the  72nd  section  of  the  act  of  parliament 
refers  or  looks,  such  was  not  with  the  con- 
sent or  permission  of  the  banking  company, 
who,  for  this  purpose,  were  the  true  owners ; 
and,  therefore,  that  effect  must  be  given 
to  the  lien.  The  costs  must  be  paid  in 
the  usual  manner  where  there  is  a  written 
security. 


B 
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1846.     ^ 


Nov-  3.    (  Ex  parte  butterfield  in  re 

1847.       (  BUTTERFIELD. 

Nov.  13.  ; 

Proof  of  Debtf  by  Legatees  —  Trusty 
Breach  of — Testator* s  Assets  employed  in 
Trade. 

A  testator i  by  his  wiU,  gave  all  his  pro* 
perty  to  his  wife  for  her  life^  and  after  her 
decease  to  his  children.  The  testator  de- 
clared that  it  should  he  lawful  for  his  wife 
to  retain  in  •her  hands,  and  to  use  and 
employ  any  sum,  not  exceeding  6,0002.,  in 
carrying  on  his  trade.  The  testator  died  in 
June  1832,  and  his  will  was  proved  by  hi^ 
wife  and  his  son.  In  August  1832  the  tes- 
tator's widow  and  his  son  began  to  carry  on 
the  testator* s  business  in  partnership  together, 
and  continued  to  carry  it  on  until  their  bank- 
ruptcy. All  the  monies  received  in  respect 
of  the  testator* s  estate,  and  in  respect  of  the 
business  carried  on  from  the  testator's  death, 
until  the  bankruptcy,  were  paid  in  to  the 
bank  to  the  joint  account  of  the  widow  and 
son ;  and  aU  the  monies  paid  in  respect  of 
the  business  were  paid  out  of  this  mixed 
fund.  The  net  monies  received  in  respect 
of  the  testator's  estate  exceeded  the  sum  of 
6,000/. : — Held,  that  the  legatees,  under  the 
testator's  will,  had  no  right  of  proof  against 
the  joint  estate  of  the  widow  and  son,  for  the 
6,000/. ;  but  that  their  right  of  proof  was 
restricted  to  such  part  of  the  testator's  assets 
employed  in  the  business  as  exceeded  the 
6,000/. 

The  particulars  of  this  case  are  fully 
reported  in  15  Law  J,  Rep,  (n.s.)  Bankr.  17. 
The  widow  and  one  of  the  sons  of  the  tes- 
tator had  carried  on  his  business  in  part* 
nership,  and  had  employed  therein,  not 
only  a  sum  of  6,000/.,  as  authorized  by  the 
will,  but  also  further  sums  belonging  to  the 
testator's  estate,  which  they  were  not  autho- 
rized so  to  employ.  The  whole  amount  so 
employed  by  them,  and  still  due  from  their 
estate,  was  8,921/.  The  Commissioner 
Holroyd  had  allowed  one  of  the  legatees  to 
prove  for  the  excess  of  this  amount  beyond 
the  6,000/.  The  legatees  had  appealed  to 
the  Court  of  Review,  and  the  Chief  Judge 
was  of  opinion  that  the  will  only  empowered 
the  widow  to  carry  on  the  trade  of  the  tes- 
tator, and  that  from  the  time  of  her  ad- 


mitting her  son  as  a  partner  in  the  business, 
the  continuing  of  Uie  testator's  assets  in 
the  business  was  a  breach  of  trust ;  and  his 
Honour,  therefore,  allowed  the  legatees  to 
prove  for  the  whole  amount  of  the  8,921/. 
The  assignees  brought  the  question  before 
the  Lord  Chancellor  by  a  special  case. 

Mr,  Swanston  and  Mr.  Bacon,  for  the 
assignees,  contended  that  the  mode  in  which 
the  business  was  carried  on  was  authorized 
by  the  will ;  that  the  widow  was  to  carry  it 
on  for  her  own  benefit,  and  whether  she 
employed  her  son,  or  any  other  party,  as  an 
agent,  or  admitted  her  son  into  partnership 
with  her,  was  not  material.  If  ihe  money 
was  not  improperly  retained  in  the  business, 
then  the  legatees  were  not  entitled  to  prove 
as  against  &e  creditors  for  the  6,000/.-^£x 
parte  Garland  ( 1 ). 

Mr,  J,  Russell  and  Mr.  ChandUss, 
contra,  contended  that  the  power  given  by 
the  will  must  be  taken  strictly,  and  be  com- 
plied with  without  deviation :  that  the  only 
power  of  this  nature  which  was  contained 
in  the  will,  authorized  the  widow,  and  her 
only,  to  employ  a  certain  amount ;  but  in 
this  case  the  assets  of  the  testator  were 
employed  by  a  partnership,  which  was  not 
auUiorized  by  the  will ;  and  when  the  widow 
parted  with  Uie  possession  or  controul  of  tiie 
fund,  then  a  breach  of  trust  was  committed, 
and  the  legatees,  therefore,  became  entitled 
to  prove  for  the  whole  amount — Clough  v. 
Bond  (2). 

Mr,  Swanston  replied. 

Nov.  13,  1847.  —  The  Lord  Chah- 
CELLOR. — I  am  of  opinion  that  Mr.  Com- 
missioner Holroyd  was  right  in  rejecting 
the  proof  of  6,000/.,  part  of  8,921/.  It  is 
stated  in  the  special  case  that  this  6,000/., 
part  of  the  testator's  estate,  had  been  used 
by  the  widow  and  her  son,  the  bankrupts, 
both  being  personal  representatives  of  the 
testator,  and  the  trade  being  carried  on  by 
them  in  partnership.  The  testator,  by  his 
will,  declared  that  ft  should  be  lawivil  for 
his  widow  to  retain  in  her  hands,  and  to  use 
and  employ  any  sum  or  sums  of  money,  not 
exceeding  6,000/.  in  the  whole,  in  carrying 
on  the  trade  or  business  in  which  he  might 
be  engaged  at  the  time  of  his  death,  or  any 

(1)  10  Vet.  110. 

(2)  3  Mjl.&Cr.  490;  s.c  8  Uw  J.  Rc^'.  (n.s.) 
Cbanc.  51. 
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part  thereof,  for  and  daring  so  long  a  time 
as  she  might  think  fit ;  the  residue  of  the 
estate  to  he  given  in  part  to  the  widow  for 
life,  and,  after  her  death,  among  the  tes- 
tator's children.     Upon  the  testator's  death 
the  widow  took  possession  of  his  stock  in 
trade,  of  the  value  of  3,3451.  19«.  3d.  part 
of  the  6,000/*;  and  having  taken  her  son 
and  co-executor  into  partnership  with  her, 
he  carried  on  with  her  the  testator's  trade. 
All  monies  received  hy  them  on  account  of 
the  testator's  estate  were  placed  with  the 
hankers  to  the  account  of  Mary  Butterfield 
and  son.      The  monies  received  for  the 
trade  were  paid  to  the  same  account,  and 
from   that  aecount  all   sums  payable  on 
account  of  the   trade  were  drawn.     The 
remainder  of  the  6,000/.   was  composed 
partly  of  the  balance  of  that  account.     If 
the  6,000/.  so  employed  in  trade  was  impro- 
periy  so  employed,  it  was  a  debt  from  the 
representative    and    trader,    and   as  such 
proveable;   but  if  such   employment  was 
authorised  by  the  will,  then  it  formed  part 
of  the  trade  capital,  and  as  such  was  appli- 
cable to  the  payment  of  creditors.     In  Ex 
parte  Garland^  proof  had  been  made  for 
some  sums,  the  employment  of  which  in 
trade  was  authorized  by  the  will,  and  of 
others  not  authorized;   and  Lord  Eldon 
directed  the  proof  to  stand  only  for  such 
sum,  of  which  such  employment  was  not 
authorized.     There  were  questions  in  that 
case  not  raised  in  this :  but  upon  the  point 
in  question  his  Lordship  says,  "  It  is  ad- 
mitted they  [the  creditors]  have  the  whole 
fund  that  is  embarked  in  the  trade,"  mean- 
ing the  fund  authorized  to  be  so  emrployed, 
and  concluded   by  expressing  an  opinion 
'*  that  only  the  property  declared  to  be  em- 
barked in  the  trade  shall  be  answerable  to 
the  creditors  of  the  trade."     The  6,000/.  in 
the  present  case  is  in  the  same  position,  and 
is,  therefore,  answerable  to  the  creditors; 
and  the  proof  must  be  rejected  in  this  case, 
as  it  was  in  that.     The  circumstance  that 
the  widow  took  her  son  and  co-executor 
into  partnership  with  her,  and  that  part  of 
the  6,000/.  was  placed  to  their  joint  account, 
cannot  make  any  difference,  as  the  whole 
was  employed  in  the  trade ;  it  is  part  of  the 
special  case ;  that  was  what  the  will  autho- 
rized.    How,  as  between  the  partners,  it 
was  disposed  of  and  applied  cannot  affect 
the  rights  and  interests  of  those  who  could 


only  be  entitled  to  proof,  if  the  employment 
had  not  been  consistent  with  the  directions 
in  the  will. 

The  order  of  the  Court  of  Review  must 
be  discharged,  and  that  of  Commissioner 
Holroyd  restored. 


1847 

Nov 


47.     I 
.  15.  J 


Ex  parte  spooner   in  re 

PAYNE. 


Commissioners  of  Bankrupts,  Compensa- 
tion to,  under  5^6  Vict.  c.  122. — Insolvent 
Debtors, 

A  person^  who  was  formerly  a  CommiS' 
sioner  of  Bankrupts,  and  entitled  to  an  an- 
nuity,  by  way  of  compensation,  under  the 
5^6  Vict.  c.  122.  s.  58,  took  the  benefit  of 
the  Insolvent  Debtors  Act.  A  petition  pre- 
sented  by  his  assignee  to  one  of  the  Vice 
Chancellors  in  Bankruptcy,  praying  for  a 
direction  to  the  Accountant  General  in  Bank" 
ruptcy  to  pay  the  annuity  to  the  assignee, 
was  dismissed. 

The  petition  in  this  case  was  intituled, 
"  In  Bankruptcy,  and  in  the  matter  of  the 
5  &  6  Vict.  c.  122 ;  and  in  the  matter  of 
C.  H.  Payne,  a  prisoner  in  the  Queen's 
Prison,  to  whom  compensation  has  been 
awarded  under  the  said  act,'*  and  was  ad- 
dressed to  Su:  James  Lewis  Knight  Bruce, 
one  of  the  Vice  Chancellors. 

The  petition  stated,  that  by  an  order 
made  by  the  Court  for  the  relief  of  insolvent 
debtors,  dated  the  26th  of  August  1847, 
the  estate  and  effects  of  Mr.  Payne  had 
been  vested  in  the  provisional  assignee,  and 
that  by  another  order,  dated  the  28th  of 
August,  the  petitioner,  Mr.  Spooner,  had 
been  appointed  assignee.  It  then  stated 
that  Mr.  Payne,  who  had  been  a  Commis- 
sioner of  Bankrupts  before  the  5  &  6  Vict, 
c.  122,  was,  under  an  order  of  the  Lord 
Chancellor,  dated  the  28th  of  July  1844, 
entitled  to  an  annuity  of  199/.  for  compen- 
sation; which  annuity  was  directed  to  be 
paid  to  him  out  of  the  monies  standing  to 
the  credit  of  the  Accountant  General  in 
Bankruptcy  in  the  Bank  of  England,  to  the 
account  entitled  "  The  Secretary  of  Bank- 
rupts Compensation  Account." 

The  petition  prayed   that  his   Honour 
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might  order  and  direct  that  the  annuity 
should  for  the  future  he  paid  to  the  peti- 
tioner, or  other  the  assignees  for  the  time 
heing  of  the  insolvent. 

By  the  5  &  6  Vict.  c.  122.  s.  58.  it  is 
enacted,  that  the  Commissioners  of  the 
Treasury  should  inquire  into  and  ascertain 
the  amount  of  the  fees  of  the  Commissioners 
of  Bankrupts  whose  duties  were  abolished 
by  the  act,  and  should  award  such  annuities 
as  they  should  deem  to  be  fit  compensation ; 
and  certify  the  amount  to  the  Lord  Chan- 
cellor, who  should  thereupon  have  power 
to  order  the  amount  so  certified  to  be  paid 
out  of  the  monies  standing  to  the  credit  of 
the  accountant  in  bankruptcy  in  the  Bank 
of  England  to  the  account  entitled,  "  The 
Secretary  of  Bankrupts  Compensation  Ac- 
count," and  that  the  same  should  be  payable 
and  paid  accordingly  to  such  respective 
persons  aforesaid,  without  any  deduction 
whatever. 

Mr.  Bacon  and  Mr,  W,  R.  EUiSt  for  the 
petitioner,  stated,  that  the  object  of  the  pe- 
tition was  to  authorize  the  accountant  in 
bankruptcy  to  make  the  payment  They 
cited  Ex  parte  Corser  in  re  Cox  {I). 

Mr.  Wright,  for  Mr.  Payne,  contended, 
that  the  Court  had  no  jurisdiction  to  make 
the  order. 

Sir  J.  L.  Knight  Bruce.  —  My  im- 
pression is,  that  there  was  no  opposition 
in  Cox*8  case^  referred  to  in  the  argument. 
The  question  to  be  considered  is,  could  the 
Court  of  B.eview,  if  in  existence,  have  made 
the  order?  Now,  it  is  quite  clear,  as  I 
apprehend,  that  the  Court  of  Review,  if  in 
existence,  would  have  had  direct  juxisdic- 
tion  over  the  accountant  in  bankruptcy  in 
many  cases  and  for  many  purposes.  The 
question  is,  whether,  looking  at  the  lan- 
guage of  the  58th  section  of  &e  5  &  6  Vict, 
c.  122,  the  Court  of  Review  would,  in  this 
particular  case,  and  for  this  particular  pur- 
pose, have  had  jurisdiction.  I  think  not. 
I  do  not  mean  to  express  any  doubt  as  to 
the  substantial  title  to  the  money.  I  shall 
not  make  any  order  on  this  petition. 

Petition  dismissed,  without  costs. 

(1)  11  Jar.  212. 


1847 

Nov 


47      1 

94    I     ^^  i>fl^'«  POOLE  in  re  stmes. 

Covenant — Performance  of,  in  Equity — 
Lien, 

A  person,  on  his  marriage,  eovenanled  to 
lay  &iU  1,000/.  ai  least  tn  the  purchase  of 
real  estate,  and  to  settle  U  on  certain  trusts 
declared  by  the  marriage  seitlemei^.  The 
marriage  took  effect  in  1813.  In  1818,  a 
house  was  purchased  by  him  far  1,650/.,  and 
conveyed  to  him  in  fee.  In  18479  hemorU 
gaged  this  house  in  feei'^Held,  thai  ike 
purchase  was  made  with  a  view  to  the 
performance  of  the  covenani^  and  that  the 
persons  claiming  under  the  settlement  were, 
subject  to  the  mortgage^  entitled  to  the  hauee. 

By  an  indenture,  dated  the  3rd  of  July 
1813,  being  the  settlement  made  in  con- 
templation of  the  marriage  of  the  bankrupt 
Thomas  Symes  with  Charlotte  Poole»  cer- 
tain property  therein  mentioned  was  con- 
veyed to  Robert  Poole  and  Thomas  Overend 
as  trustees,  on  certain  trusts  for  the  benefit 
of  the  intended  husband  and  wife  and  the 
children  of  the  marriage.  By  the  same 
indenture,  T.  Symes  covenanted  with  the 
trustees  that  he  would,  after  the  solemnisa- 
tion of  the  said  marriage,  as  an  opportunity 
should  ofier,  '*  purchase  either  in  fee  or  for 
some  long  or  beneficial  term  or  terms  of 
years,  a  convenient  and  suitable  messuage 
or  dwelling-house,  with  requisite  ofiioes 
thereto,  for  the  residrace  of  the  said  T. 
Symes  and  his  said  intended  wife  therein, 
not  exceeding  in  value  the  sum  of  1,0001., 
such  purchase  to  be  with  the  consent  and 
approbation  of  the  said  C.  Poole,  but  not 
othenvise  ;  and  in  case  such  purchase  could 
not  be  conveniently  made  within  the  space 
of  twelve  months  from  the  day  of  the 
solemnization  of  the  said  marriage,  then 
that  he  would  immediately  thereupon,  either 
with  or  without  such  consent  and  approba- 
tion as  last  aforesaid,  lay  out  and  expend 
and  invest  the  sum  of  1,000/.  at  least  in 
the  purchase  of  some  freehold  or  fee  simple 
or  long  leaseh(dd  lands  and  hereditaments 
in  the  coimty  of  Somerset,  or  lay  out, 
place,  or  invest  the  said  sum  of  1,000/.  in 
the  public  stocks  or  funds,  or  in  some 
government  securities,  or  on  good  or  suffi- 
cient mortage,  or  private  security,  in  the 
names  of  the  said  trustees,  to  be  ready  to 
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be  laid  out  in  making  such  purchase  as 
aforesaid,  and  the  said  sum  of  1,000/., 
when  so  laid  out  or  invested,  should  be  and 
remain  to  and  upon  the  several  uses  and 
trusts  before  mentioned  until  such  messuage 
or  dwelling-house  and  offices  or  lands  could 
be  obtained  ;**  and  it  was  declared  that  the 
said  messuage,  when  purchased,  should  be 
conveyed  to  the  uses  before  mentioned. 

The  marriage  took  effect  in  September 
1813.  In  July  1818,  T.  Symes  bought 
for  the  sum  of  1,650/.  a  house  at  Bridge- 
water,  in  Somersetshire,  which  was  con- 
veyed to  him  in  fee  without  any  reference 
to  the  trusts  mentioned  in  the  settlement. 
No  investment  was  made  by  him  in  pur- 
suance of  the  covenant,  and  no  other  pur- 
chase was  made  by  him  of  real  estate  in 
Somersetshire. 

By  an  indenture,  dated  the  5th  of  Janu- 
ary 1847,  T.  Symes  conveyed  the  house  at 
Bridgewater,  together  with  some  real  estate 
that  had  been  devised  to  him  by  the  will  of 
his  father,  to  a  mortg^;ee  in  fee  to  secure 
the  sum  of  1 ,800/.  A  fiat  issued  against 
T.  Symes  on  the  29th  of  March  1847.  At 
the  time  of  the  bankruptcy  a  considerable 
part  of  the  1,800/.  advanced  on  the  above- 
mentioned  security  was  in  the  hands  of  a 
Mr.  Parsons,  the  solicitor  of  T.  Symes,  and 
was  paid  by  him  to  the  assignees. 

Robert  Poole,  one  of  the  trustees  of  the 
settlement,  now  presented  a  petition  stating 
the  above  circumstances,  and  praying  that 
he  and  his  co-trustee  might  be  paid  the  sum 
of  1,000/.  out  of  the  monies  paid  by  Parsons 
to  the  assignees,  and  that  it  might  be 
declared  that  the  trustees  had  a  lien  on  the 
house  at  Bridgewater,  in  respect  of  the 
covenant  entered  into  by  the  bankrupt. 

Mr,  Russell  and  Mr,  Batten,  for  the  peti- 
tioner, cited — 

Deacon  v.  Smith,  3  Atk.  323. 
Oarthshore  v.  CkaUe,  10  Yes.  1,  8. 
WeUesley  v.  fVellesUy,  4  Myl.  &  Cr. 
561 ;  s.  c.  9   Law  J.   Rep.   (n.s.) 
Chanc.  21. 

Mr,  Bacon  and  Mr,  Freeling,  for  the 
assignees. 

Mr,  Bagshawe,  for  Thomas  Overend,  the 
other  trustee  of  the  settlement. 

Sir  J.  L.  Knight  Bruce. — I  think  there 
is  not  such  difficulty  or  obscurity  in  the 


question  of  equity  as  to  induce  me  to 
direct  a  bill  to  be  filed,  and  that  I  may 
now  decide  it.  According  to  the  well  esta- 
blished principle  of  the  Court,  there  is  a 
right  on  the  part  of  those  who  are  interested 
under  the  settlement,  represented  here  by 
the  petitioner,  to  treat  this  estate  as  a  pur- 
chase, with  a  view  to  the  performance  of  the 
covenant,  as  against  the  bankrupt  and  all 
those  claiming  under  him,  except  so  far  as 
relates  to  a  purchaser  for  valuable  considera- 
tion without  notice.  I  think  that  the  1,800/. 
must  be  apportioned  between  the  purdiased 
and  devised  estates.  So  much  of  the  1,000/. 
as  was  in  the  possession  of  Mr.  Parsons  and 
found  its  way  from  him  to  the  assignees, 
being  part  of  Uie  1,800/.,  as  upon  that  prin- 
ciple will  belong  to  the  purchased  estate 
must  be  considered  as  appropriated  to  the 
purposes  of  the  covenant.  For  the  residue 
of  the  1,000/.  there  will  be  a  lien  on  the 
equity  of  redemption  of  the  purchased  estate, 
after  bearing  its  proportion  of  the  1,800/. 


1848       r^^  farte  clarke,  in  re  the 

•w       ^      <     TRING,  READING,  AND  BASING- 
*^     '      (^  STOKE  RAILWAY  COMPANY. 

Proof  of  Debt,  by  Allottee  of  Shares — 
Railway  Company — Letter  of  Allotment — 
Bankruptcy  of  Railway  Company — Deposit 
on  Shares, 

A,  having  applied  for  shares  in  a  railway 
company,  received,  on  the  30^A  of  September 
1845,  a  letter  of  allotment,  whereby  he  was 
informed  that  ten  shares  had  been  allotted  ' 
to  him,  and  that  a  deposit  of  51,  5s,  a  share 
was  to  be  paid  on  a  certain  day,  and  that 
the  banker's  receipt  would  have  to  be  e«- 
changed  for  scrip  certificates,  on  the  par- 
liamentary contract  and  subscribers*  agree-' 
ment  being  signed,  and  that  those  instruments 
must  be  signed  within  a  month  from  the 
transmission  of  the  letter  of  allotment.  A, 
paid  the  deposit  on  the  9th  of  October,  but 
never  signed  the  parliamentary  contract  or 
subscribers*  agreement,  alleging,  but  not 
proving,  that  he  had  been  prevented  by  the 
servants  of  the  company.  He  also  stated 
certain  acts  of  misconduct  on  the  part  of 
the  directors  in  their  management  of  the 
affairs  of  the  company,  A  fiat  in  bank'^ 
ruptcy  issued  against  the  company  in  October 
1846 : — Held,  that  A,  had  no  right  of  proof 
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jfi  the  bankruptcy  in  respect  of  the  depoeU 
paid  by  him, 

Mr.  Underwood  applied  for  shares  in  the 
Tring,  Reading  and  Basingstoke  Railway 
Company  ;  and  in  consequence  of  such 
application  the  following  letter  of  allot- 
menty  dated  September  30,  1845»  was  sent 
to  him: — 

"Sir, — The  provisional  committee  hav- 
ing, at  your  request,  allotted  you  ten  shares, 
I  am  requested  to  inform  you  that  a  deposit 
of  6j.  59.,  amounting  to  52/.  10«.,must  be 
paid  on  or  before  the  9th  of  October,  to  one 
of  the  under-mentioned  bankers,  who  will 
give  you  a  receipt  for  the  same,  as  so  much 
money  received  on  account  of  the  company, 
which  receipt  will  have  to  be  exchanged  for 
scrip  certificates,  on  the  subscribers'  agree- 
ment and  parliamentary  contract  being 
signed.  The  directors  reserve  to  themselves 
the  power  of  revoking  this  letter  of  allot- 
ment on  de&ult  of  payment  of  the  deposit 
on  the  above-mentioned  day.— [Then  fol- 
lowed the  names  of  the  bankers.]— -No 
person  can  sign  for  another,  except  by 
power  of  attorney,  which  may  be  obtained 
at  the  office,  at  the  expense  of  the  party 
applying ;  and  the  parliamentary  contract 
and  subscribers'  agreement  must  be  executed 
within  a  month  from  the  transmission  of  the 
letter  of  allotment." 

On  the  9th  of  October  Mr.  Underwood 
paid  the  deposit  of  521,  10«.  into  one  of  the 
banks  mentioned  in  the  letter  of  allotment, 
and  received  the  bankers*  receipt  for  that 
amount. 

Mr.  Underwood  never  executed  the  pai^ 
liamentary  contract  or  the  subscribers'  agree- 
ment. In  September  1846  the  company 
was  dissolved,  under  the  provisions  of  the 
9  &  10  Vict.  c.  28,  and,  on  the  3rd  of 
October  1846,  a  fiat  in  bankruptcy  issued 
against  the  company,  and  the  petitioners 
were  appointed  the  assignees.  Mr.  Un- 
derwood tendered  a  proof  in  the  bankruptcy 
for  the  52/.  10^.  paid  by  him  by  way  of 
deposit,  and  this  proof  was  aUowed  by  the 
commissioner. 

The  assignees  thereupon  presented  this 
petition  by  way  of  appeal  from  the  com- 
missioner's decision. 

One  of  the  grounds  of  Mr.  Underwood's 
claim  was  that  he  had  been  refused,  or 
prevented  from  obtaining,  scrip  certificates. 


The  evidence  as  to  this  point  consisted  of 
affidavits  made  by  himself  and  a  Mr.  Ro- 
berts. Mr.  Und^wood's  statement  was, 
in  efiect,  as  follows: — '*  I  paid  the  money 
on  the  9th  of  October  1845.  I  subseqnmUhf 
applied  to  sign  the  deeds,  and  was  told  that 
the  secretary  was  not  at  home.  I  wrote  to 
the  secretary,  telling  him  that  I  wanted  the 
shares.  I  went  to  the  office  three  weeke 
after,  and  two  or  three  other  Inyes ,  between 
two  and  three  o'clock,  and  was  told  that 
the  deed  was  in  the  House  of  Commons,  or 
that  the  party  who  ought  to  be  in  attend- 
ance was  at  the  West-end."  Mr.  Roberts 
stated,  that  **  in  or  about  the  month  of  Octo- 
ber he  met  Mr.  Underwood  at  the  office  of 
the  company,  between  two  and  three  o'clock, 
and  that  a  young  man  in  attendance  there 
stated  to  Mr.  Underwood  that  he  (Mn 
Underwood)  could  not  have  his  scrip,  ^or  be 
allowed  to  sign  the  deed."  On  the  other 
hand,  the  secretary  and  the  solicitor  to  the 
company  made  some  affidavits,  whereby 
they  stated  that  scrip  certificates  were  ready 
for  delivery  at  the  office  of  the  company  on 
and  after  the  9th  of  October ;  that  the  sub- 
scribers' agreement  and  the  parliamentary 
contract  were  there  from  the  9th  of  October 
1845,  until  January  1846 ;  that  proper 
persons  were  in  attendance  there  every  day, 
from  eleven  to  four,  during  the  whole  of 
that  time,  to  enable  the  sulMcribers  to  exe- 
cute the  deeds,  and  to  deliver  to  them  scrip 
certificates ;  and  that  they  never  heard  of 
any  refusal  to  give  scrip  certificates  or  any 
complaint  on  the  subject. 

Another  ground  for  this  claim  was  con- 
tained  in  an  affidavit  of  Mr.  Underwood,  in 
which  he  stated  that  the  number  of  shares 
was  14,000;  but  that  6,371  only  were 
allotted  to  the  public,  and  that  950  were 
allotted  to  the  secretary,  solicitor,  and 
directors  of  the  company  and  their  fiiends, 
on  which  no  deposit  had  been  paid ;  and 
that  the  remaining  shares  had  been  im- 
properly kept  bade  by  the  directors,  and 
not  allotted ;  that  the  directors  had  spent 
some  of  the  money  arising  from  the  deposits 
in  what  was  called  '*  rigging  the  market," 
and  had  misapplied  a  great  part  of  the  rest. 

The  scrip  notes  and  certificates,  given 
to  the  si}bscribers  who  executed  the  par- 
liamentai^  contract,  were  in  the  following 
form : — "  Tring,  &c.  Railway  Company. — 
Provisionaily  registered.     14,000  shares  of 
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50/.  each ;  deposit,  5L  Us,  a  share.  The 
holder  of  this  scrip  having  paid  the  deposit 
of  5/.  5s.  a  share,  and  executed  the  subscri- 
hers'  agreement  and  parliamentary  contract, 
is  entitied  to  (  )  shares  in  this  under- 
taking." ^ 

Mr,  Russell  and  Mr,  Willes,  for  the  pe- 
tition.— Mr.  Underwood  has  no  right  of 
proof  against  the  estate  in  respect  of  the 
deposit  paid  hy  him.  From  the  time  of 
paying  the  deposit  Mr.  Underwood  was  to 
all  intents  and  purposes  a  shareholder; 
and,  as  such,  was  liable  to  the  expenses 
incurred  by  the  company.  It  was  not 
necessary  that  he  should  execute  the  sub- 
scribers* agreement  or  tfie  pariiamentary 
contract — Garwood  y,  Ede{\),  Clement  y, 
Todd{2).  The  9  &  10  Vict.  c.  28.  ss.  1 8, 24, 
place  the  holders  of  bankers'  receipts  for 
deposits  paid  in  the  same  situation  as  the 
holders  of  scrip.  Mr.  Underwood,  then, 
having  incurred  this  liability,  and  never 
having  got  rid  of  it,  has  no  claim,  in  respect 
of  the  deposit  paid  by  him,  against  the 
company. 

Mr,  T.  H,  TerreU  and  Mr,  Logie,  for 
Mr.  Underwood,  contended  that  as  Mr.  Un- 
derwood did  not  execute  the  subscribers' 
agreement  and  the  parliamentary  contract 
within  the  time  mentioned  in  the  letter 
of  allotment,  he  did  not  become  a  share- 
holder, and  was  not  entitled  to  the  privileges 
of  a  shareholder  nor  subject  to  the  liabilities 
of  one.     They  cited — 

Noekels  v.  Crosby,  3  B.  &  C.  814. 

fValstab  v.  Spottiswoode,  15  Mee.  &  Wels. 
501 ;  8.  c.  15  Law  J.  Rep.  (n.s.) 
Exch.  193. 

Sir  J.  L.  Knioht  Bruce. — This  is  the 
case  of  a  bankruptcy,  not  of  an  individual 
or  of  any  number  of  individuals,  but  of  a 
special  and  particular  bankruptcy  of  a  com- 
pany, under  the  provisions  of  the  9  &  10 
Vict.  c.  28.  The  question,  whether  the 
present  respondent  is  entitled  to  prove  must 
depend  on  this — namely,  whether  at  the  time 
of  the  bankruptcy,  the  company  were  in- 
debted ;  that  is,  whether  at  the  time  of  the 
bankruptcy,  if  the  event  of  the  bankruptcy 
had  not  happened,  he  had  a  right  to  sue  for 

(1)1  Eich.  Rep.  264 ;  s.  c.  1 7  Law  J.  Rep.  (n.s.) 
Exch.  29. 

(2)  1  Eicb.  Rep.  268;  s.c.  17  Law  J.  Rep.  (h.s.) 
Exch.  31. 


the  money  constituting  the  alleged  debt,  in 
respect  of  which  he'  now  seeks  to  prove. 
He  seeks  to  prove  in  respect  of  a  sum  of 
fifty  guineas  paid  to  the  company  under 
the  letter  of  allotment.  If  a  few  indi- 
viduals of  the  company,  or  any  individual 
connected  with  the  company,  had  defirauded 
him  in  respect  of  this  payment,  it  would 
not  be  material  now,  unless  the  fraud  were 
the  act  of  the  company,  because  the  appli- 
cation is  against  the  company.  Now,  I  do 
not  see  any  evidence  to  satisfy  me  that  the 
company  obtained  the  money  fix>m  the  re- 
spondent by  fraud.  He  meant  to  contribute 
his  money  to  a  fund,  upon  which  contribution 
he  would  place  himself  in  the  same  position, 
whatever  that  might  be,  as  a  number  of  other 
persons,  also  contributors,  or  who  were  to 
become  contributors,  and  he  was  to  receive 
a  scrip  certificate.  Now  iU  upon  applica- 
tion for  a  scrip  certificate,  he  bad  been  re- 
fused— if  he  had  established  such  a  case 
that  judicially  it  could  be  said,  that  the 
conduct  of  the  company  amounted  to  a 
refusal,  it  may  be  that  he  would  have  esta- 
blished his  case.  But  I  am  not  satisfied 
that  any  such  refusal  has,  upon  the  evidence, 
been  established.  It  may,  however,  be 
said,  that,  even  if  such  zefusal  had  been 
established,  he  would  not  have  entitled 
himself  to  sue  for  the  money  without  having 
given  some  notice  of  rescinding  the  con- 
tract or  demanding  the  money.  Upon  that 
I  give  no  opinion.  It  does  not  i^pear  in 
this  case  that,  before  the  bankruptcy,  he 
either  demanded  the  money  or  gave  any 
notice  of  rescinding  the  contract.  Upon 
what  ground,  then,  can  I  say  that  the  com- 
pany, or  an  immense  body  of  other  indi- 
viduals, the  other  contributors  who  had 
received  from  him  this  addition  to  the  com- 
mon fund,  were  liable  to  repay  him,  in  pai^ 
ticular,  before  the  bankruptcy  7  The  cir- 
cumstances of  the  bankruptcy  cannot  in 
my  judgment  give  the  right.  He  must 
establish  a  case  of  legal  or  equitable  debt 
before  the  bankruptcy,  that  is,  that  a  state  of 
things  existed,  in  consequence  of  which  all 
the  other  members  of  the  company  were 
bound  to  pay  him  especiaUy  this  sum  which 
he  had  contributed  to  the  common  mass.  No 
such  case  has  been  made  out.  He  is  not  en- 
titled to  call  for  his  money  any  more  than  the 
other  contributors  ;  and,  if  all  of  them  had 
a  right  to  demand  their  money,  there  would 
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not  be  wherewithal  to  pay.  They  all  stand 
upon  an  equal  footing,  having  a  right  to 
share  in  the  ultimate  residue.  What  reason 
then  is  there  for  placing  one  in  a  better 
position  than  another  ?  I  confess  I  do  not 
see  any.  My  impression  is,  that  there  is 
not  any  debt.  I  am  much  relieved  from 
the  embarrassment  and  difficulty  which  I 
might  otherwise  have  felt  in  differing  from 
the  learned  Commissioner  by  this— 4hat  I 
am  convinced  that  the  argument  and  the 
evidence  adduced  here  have  been  more  ex- 
tensive than  what  were  brought  before  him. 
I  think  that  the  case  before  me  and  the  case 
before  him  cannot  be  considered  as  the  same. 
I  am  of  opinion  that  the  right  of  proof  is 
not  established. 

His  Honour  added,  that  he  should  re- 
serve the  question  of  costs  until  Saturday, 
and  that  he  wished  then  to  be  informed  whe- 
ther it  was  the  intention  of  the  respondent 
to  appeal;  a  proceeding  which  he  meant 
neither  to  encourage  nor  discourage. 

On  the  Saturday  it  was  stated  by  the 
counsel  for  Mr.  Underwood,  that  they  did 
not  intend  to  appeal  from  the  decision  of 
his  Honour;  and  his  Honour  then  gave 
the  respondent  his  costs  of  the  petition  out 
of  the  estate. 


1848.     \     Ex  parte  cowell  in  re 
May  10.  )  IMWOOD. 

Mortgage —  Tenanfs  Fixtures — Equitable 
Mortgage. 

At  by  a  mefnorandum  tn  writing^  stated 
that  he  had  placed  in  the  possession  of  B* 
seven  leases  ^  seven  pieces  of  ground f  mes^ 
suagest  and  premises^  numbered  respectively 
(mentioning  the  numbers);  and  undertook 
to  execute  proper  mortgages  of  the  same  to 
Bt  to  eeeure  a  sum  advanced  by  B,  to  A, 
A.  became  bankrupt.  B,  presented  the 
usual  equitable  mortgagee's  petition  I'-^Heldt 
that  B.  was  entitled  to  the  *^  tenanfs  fix* 
tures"  which  were  in  the  houses  agreed  to 
he  mortgaged* 

This  was  the  common  equitable  mortga- 
gee's petition  in  this  bankruptcy  under  the 
following  memorandum:  — "  Mr.  H.  B. 
Cowell  has  this  day  advanced  to  roe,  the 
undersigned  John  Inwood,   the    sum    of 


1,7001.,  and  I  have  placed  in  his  possession 
the  under-mentioned  documents,  that  is  to 
say,  seven  leases,  dated  respectively  the  27th 
of  August  1845,  from  Mr.  Joseph  Gandar 
to  the  said  John  Inwood,  of  seven  pieces  of 
ground,  messuages,  ^d  premises,  numbered 
respectively  8,  9, 10,  11, 12, 13, 14,  Albion 
Grove,  Islington;  and  I  undertake  and 
agree,  when  required,  to  execute  a  mortgage, 
assignment  or  assignments  th^eof,  with 
clauses  for  redemption  or  sale,  and  other 
usual  covenants  therein  for  securing  the 
repayment  of  the  said  sum  of  1,7001.  and 
interest  thereon  at  61,  per  cent.,  and  all 
costs,  charges,  ^nd  expenses  herein  and 
therein.     Dated  the  29th  of  July  1847." 

The  only  question  between  the  petitioner 
and  the  assignees  was  as  lo  the  right  of  the 
petitioner  to  certain  fixtures  in  the  houses, 
which,  it  was  admitted,  were  of  the  class 
called  *'  tenant's  fixtures,"  or  those  which, 
as  between  the  landlord  and  the  tenant,  the 
tenant  had  the  right  to  remove. 

Mr,  Tenison  Edwards^  for  the  petition, 
contended,  that,  although  these  fixtures 
were  not  specifically  mentioned  in  the  me- 
morandum of  the  deposit,  yet  that  they  were 
included  in  it,  and  that  the  mortgagee  was 
entitled  to  them.     He  cited — 

Colegrave  v.  Dias  Santos,  2  B.  &  C.  77 ; 
s.  c.  1  Law  J.  Rep.  K.B.  289. 

Ex  parte  Price,  2  M.  D.  &  D.  518; 
s.  c.  11  Law  J.  Rep.  (n.s.)  Bankr.  97. 

Ex  parte  Cotton,  2  M.  D.  &  D.  725. 

Ex  parte  Bentley^  Ibid.  591. 

Ex  parte  Raynall,  Ibid.  443. 
He  stated  that  there  had  been  some  decisiont 
which  were  or  had  the  appearance  of  being 
against  the  claim  of  the  petitioner,  but  that 
all  the  later  decisicms  were  in  his  favour. 

Mr,  Rudall,  for  the  assignees,  contended 

that  the  fixtures  did  not  pass,  and  cited — 

Trappes  v.  Harter,  2  Cr.  &  M.  153 ; 

s.  c.  3  Law  J.  Rep.  (n.s.)  Exch.  24. 

Ex  parte  Austin,  1  Dea.  &  C.  207;  s.  c. 

1  Law  J.  Rep.  (n.s.)  Bankr.  19. 
Ex  parte  King,  1  M.  D.  &  D.  119. 

Sir  J.  L.  Knight  Bruce  said,  that  be 
should  follow  the  later  decisions,  and  decide 
in  fevour  of  the  petitioner. 
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Ex  parte  hernaman  in  re 

EWENS. 


Proof-^Extinguishment  of  an  old  Debt  by 
a  new  Security, 

A.  was  indebted  to  B.  in  20,000/.  An 
interview  took  place  between  B,  and  C,  a 
9on  of  A^  in  respect  of  the  debt.  A  bond 
was  subsequently  drawn  out  and  executed 
by  A.  and  C,  whereby  they  became  jointly 
wsd  severally  bound  to  pay  to  B.  10,0001., 
by  instalments  of  1,000/.  a-year^  with 
interest  on  such  instalments  as  should  be 
in  arrear.  The  terms  of  the  agreement, 
under  which  the  bond  was  executed,  were  not 
put  into  writing.  It  was  stated  by  B,  that 
the  agreement  made  at  the  above-mentioned 
interview  was,  that  the  old  debt  should  not 
be  cancelled  untU  the  bond  was  satisfied; 
but  it  was  stated  by  C.  that  the  agreement 
was  that  the  old  debt  shotM  be  at  once  can- 
ceUed  on  the  execution  of  the  bond.  A, 
became  bankrupt.  A  proof  for  the  old  debt, 
tendered  by  B,  was  rejected  on  the  ground 
that  the  old  debt  was  extinguished  by  the 
bond. 

The  foUowing  case  was  stated  by  this 
petitioii :-— Mr.  G.  D.  Ewens,  a  butter- 
merchaat  at  Axminster,  had  an  account 
with  Messrs.  Gundry,  bankers,  at  Bridport, 
and,  in  September  1846,  was  indebted  to 
them  in  an  amount  exceeding  20,0001.  In 
September  1846  the  affairs  of  Mr.  G.  D. 
Ewens  were  investigated  at  the  instance  of 
Messrs.  Gundry,  and  it  appeared  that  he 
was  then  indebted  to  various  persons,  in 
addition  to  the  debt  to  the  bank,  in  about 
9,0001.,  and  that  his  assets  were  about 
10,000/.  Between  September  1846  and 
October  1847  various  negotiations  took 
place  as  to  some  arrangement  or  compro- 
mise to  be  made  respecting  the  debt.  On 
the  28th  of  October  1847  an  interview  took 
place  between  Mr.  W.  £.  Gundry,  one  of 
the  partners  of  the  bank,  Mr.  Budden,  a 
clerk  in  the  bank,  and  Mr.  C.  H.  Ewens, 
a  son  of  Mr.  G.  D.  Ewens,  at  which  Mr. 
Gundry  proposed  to  Mr.  C.  H.  Ewens  that 
he,  Mr.  C.  H.  Ewens,  and  his  father  should 
give  a  bond  for  the  pa3n3aent  of  10,000/., 
payable  by  instalments  of  1,000/.  a-year, 
and  that,  after  these  payments  should  have 
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been  made,  the  debt  due  to  the  bank  should 
be  considered  as  reduced  to  10,000/.  and 
cancelled.  Mr.  C.  H.  Ewens  laid  this  pro- 
posal before  his  father,  and  on  the  following 
day  wrote  to  Mr.  Gundry  as  follows :— '*  I 
have  laid  your  proposal  before  my  father, 
and  he  is  desirous  of  shewing  you  that  it 
is  his  wish  to  carry  out  your  views  to  the 
best  of  his  ability ;  he  has  assented  without 
hesitation  to  your  proposal."  Upon  the 
receipt  of  this  letter  instructions  were  given 
to  a  solicitor  by  Messrs.  Gundry  to  draw  out 
a  bond  for  the  payment  of  10,000/.  by  annual 
instalments  of  1,000/.  each,  payable  without 
interest,-  with  the  provision  that  interest 
should  be  paid  on  any  mstalments  which 
should  be  in  arrear.  Nothing  was  said  in 
the  instructions  about  the  existing  debt. 
The  bond,  which  was  drawn  out  accord- 
ingly, and  executed  by  Mr.  G.  D.  Ewens 
and  Mr.  C.  H.  Ewens,  his  son,  was  as 
follows  :— 

**  Know  all  men  by  these  presents,  that 
we,  G.  D.  Ewens,  of  &c.,  and  C.  H.  Ewens, 
of  &c.,  are  held  and  firmly  bound  to  S. 
Gundry  and  W.  E.  Gundry,  both  of  &c., 
in  the  penal  sum  of  20,000^,  to  be  paid  to 
the  said  S.  Gundry  and  W.  E.  Gundry,  or 
one  of  them,  &c.  For  the  true  payment 
whereof  we  bind  ourselves,  and  each  of 
us,  and  each  of  our  heirs,  executors,  and 
administrators,  and  every  of  them  firmly  by 
these  presents.     Sealed,  &c. 

"  Now  the  condition  of  the  above- written 
obligation  is  such,  that,  if  the  above  bounden 
G.  D.  Ewens,  and  C.  H.  Ewens,  or  either 
of  them,  their  or  either  of  their  heirs,  exe- 
cutors, or  administrators,  or  any  other  per* 
son  or  persons  on  their  or  eilLer  of  their 
behalf,  do  and  shall  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  S.  Gundry  and 
W.  E.  Gundry,  or  one  of  them,  their  or 
one  of  their  executors,  administrators,  or 
assigns  the  full  sum  of  10,000/.  on  the  days 
or  times,  and  in  the  manner  hereinafter 
expressed,  (that  is  to  say,)  the  sum  of 
1 ,000/.  on  the  24th  day  of  June,  which  will 
be  in  the  year  1848,  and  the  like  sum  of 
1,000/.  on  the  24th  day  of  June  in  each 
following  or  succeeding  year  until  the  whole 
of  the  said  sum  of  10,000/.  shall  be  fully 
paid  and  satisfied,  with  interest  on  aU,  any, 
or  either  of  the  said  instalments  which  may 
happen  to  be  in  arrear  and  unpaid  on  any 

C 


18 


CASES  IN  BANKRUPTCY:  1848. 


or  eitherof  the  days  hereinbefore  mentioned, 
without  any  deduction  or  abatement  what* 
soever,  then  the  above-written  obligation 
shall  be  null  and  void,  or  else  shall  be  and 
remain  in  full  force  and  virtue." 

After  the  execution  of  this  bond  a  line 
was  drawn  at  the  end  of  the  old  account, 
and  a  new  account  was  opened  between 
Mr.  Q.  D.  Ewens  and  the  bank. 

On  the  15th  of  November  1847  a  fiat 
in  bankruptcy  was  issued  against  Messrs. 
Gundry,  and  on  the  8th  of  December  fol- 
lowing a  fiat  in  bankruptcy  was  issued 
against  Mr.  G.  D.  Ewens. 

A  proof  tendered  by  the  assignees  of 
Messrs.  Gundry  against  the  estate  of  G.  D. 
Ewens  for  21,1937.  3s.  8d.  in  respect  of  the 
old  debt,  was  rejected  by  the  Commissioner 
on  the  ground  that  the  bond  was  intended 
to  be  in  satisfaction  of  the  old  debt.  The 
assignees  thereupon  presented  this  petition 
by  way  of  appesd  from  the  Commissioner's 
decision. 

.  The  case  stated  by  the  petition  was  ad- 
mitted by  the  respondents,  except  as  to  what 
was  stated  t6  have  taken  place  in  the  inter- 
view of  the  28th  of  October;  it  being 
alleged  by  them  that  it  was  then  intended 
that  the  old  debt  should  be  extinguished  by 
the  bond.  The  following  is  a  summary  of 
the  evidence  adduced  at  the  hearing  of  the 
petition  on  this  point : — 

Ur.  W.  E.  Gundry's  statement :— "  I 
told  Mr.  C.  H.  Ewens  that  I  wished  that 
some  arrangement  should  be  made  respect- 
ing the  debt.  I  required  that  his  father 
should  pay  the  bank  1,000^.  a-year  for  ten 
years ;  and  that  the  father  and  Mr.  C.  H. 
Ewens  should  join  in  giving  a  bond  to 
that  effect;  and  stated  that,  on. the  bond 
being  fully  paid  and  satisfied,  the  debt 
should  be  then  considered  as  cancelled." 
Mr.  Buddeh  confirmed  Mr.  Guiidry's  state- 
ment. 

Mr.  C.  H.  Ewens's  statement: — "  Mr. 
Gundry,  and  Mr.  Buddeii,  and  I  had  a  long 
conversation  together.  Mr.  Gundry  said, 
I  don't  think  it  at  all  probable  that  your 
father  will  ever  be  able  to  pay  thid  debt, 
and  I  wish  it  to  be  put  on  some  reasonable 
footing,  so  that  it  may  be  cleared  off  at 
some  future  day*  I  asked  what  arrange- 
ment ht  felt  disposed  to  make.  He  said« 
Your  father  must  give   m^  a  bond    for 


10,000^.,  and  I  shall  require  you  to  join* 
I  said  that  it  was  not  likely  that  the  instal- 
ments could  be  paid.  He  said,  Well,  if  I 
don't  get  it,  I  can't  have  it«  I  then  told 
him  I  would  submit  the  proposition  to  my 
father,  and  would  let  him  know  in  the  course 
of  a  day  or  two.  He  told  me  that  the  bond 
should  be  payable  by  instalments  of  1,000/. 
a-year,  and  that,  if  Uie  instalments  were  not 
paid,  he  should  charge  interest;  and  with 
that  condition,  and  the  understanding  that 
it  was  to  liquidate  the  other  debt,  I  con- 
sented to  sign  the  bond.  It  was  distinctly 
agreed  between  me  and  Mr.  Gundry  that  if 
I  signed  the  bond  it  was  to  be  in  full  of  the 
whole  debt,  and  Mr.  Gundry  stated  he  was 
quite  sure  the  full  amount  could  never  be 
paid.  I  said  that  on  such  terms  I  had  no 
objection  to  sign  the  bond,  if  my  father 
would.  I  promised  to  consult  my  father. 
I  never  would  have  signed  the  bond  if  I 
had  any  idea  that,  under  any  cireumstancesi 
the  original  debt  would  have  revived." 

Mr.  G.  D.Ewens's  statement: — "When 
kny  son  came  back  he  told  me  that  the  bank 
would  take  10,000/.  as  a  compromise  of  the 
debt,  payable  by  instalments  of  1,000/. 
a-year,  for  the  payment  of  which  he  was 
required  to  become  surety ;  and  that  if  thb 
arrangement  were  acceded  to  I  should  get 
rid  of  the  old  debt.  I  consented  to  do  sq. 
Unless  I  had  fully  understood  that  the  old 
debt  w&A  to  be  compromised  I  would  not 
have  consented  to  giving  the  bond,  or  to 
my  son^s  joining.  My  undet^tanding  at 
the  time  was,  that  upon  my  and  my  son's 
execution  the  old  debt  would  be  extin- 
guished. Had  I  in  any  way  considered  that 
there  was  any  doubt  as  to  this  being  fiilly 
understood  and  agreed  to,  I  would  not  have 
executed  the  said  bond,  or  consented  to  my 
son's  doing  so." 

Mr.  Bacon  and  Mr,  Prior^  for  the  peti- 
tion, contended,  that  the  petitioners  were 
entitled  to  a  right  of  proof  for  the  old  debt, 
and  cited  Ex  parte  Bennet{iy, 

Mr.  Swanstonf  Mr,  RusseUt  and  Mr. 
Terrell,  for  the  assignees  of  Mr.  G.  D. 
Ewens,  were  not  called  upon* 

Sir  J.  L.  Knight  Bruce. — There  are 
two  particular  features  in  this  case:  one| 

(1)  2  Atk.  527. 
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Chat  an  additional  debtor  was  introduced ; 
and  the  other,  that  the  bond  on  the  face  of 
it  contemplates  that  the  instalmentB  might 
§bl\1  into  arrear.  When  to  these  circum- 
stances is  added,  that  none  of  the  particulars 
of  agreement  have  been  put  into  writing,  I 
must  say  that  I  find  myself  unable  to  differ 
from  the  Commissioner,  and  the  petition 
^ust  be  dismissed. 


vc      «      >  Ex  parte  reid  in  re  buckland. 

Equitable  Morigatje — Deposit  of  Deeds — 
Fraud. 

A,  deposited  a  lease  of  a  puhlic^house 
with  B,  by  way  of  security  for  a  debt,  and 
subsequently  obtained  it  from  B,on  a  repre^ 
sentation  that  it  was  required  to  be  produced 
before  the  Justices  for  the  purpose  of  obtain- 
iny  a  licence^  and  signing  an  undertaking  to 
restore  it.  A*  then  deposited  this  lease  with 
C  as  a  security  for  money  advanced  by  C : 
-^Heldf  that  B,'s  equity  was  prior  to  that 

of  a 

In  September  1846,  the  bankrupt,  Mr. 
Buckland,  entered  into  an  agreement  in 
writing  with  Mr.  Tyler  to  take  a  lease  of 
the  British  Queen  public-house  in  the 
Woolwich  Road  and  a  piece  of  land  ad- 
joining, for  a  certain  term,  at  the  rent  of 
1541.,  and  the  payment  of  a  premium  of 
500/.  within  three  months  after  a  licence 
should  be  granted. 

In  October  in  the  same  year  Buckland 
deposited  this  agreement  with  Messrs.  Reid 
&  Co.,  the  brewers,  to  secure  monies  ad* 
vanced  by  them  to  him. 

In  August  1847,  it  was  agreed  between 
Buckland  and  Mr.  Tyler  that  a  larger  piece 
of  land  should  be  granted  with  the  public- 
house,  and  that  the  term  and  rent  should  be 
increased,  and  that  no  mention  should  be 
made  in  th^  lease  of  the  premium.  A  lease 
was  executed  accordingly,  and  deposited 
with  Mr.  Tyler  to  secure  the  payment  of 
the  premium. 

In  September  1 847  Buckland  stated  to 
Mr.  Tyler  that  the  lease  "would  be  required 
to  be  produced  before  the  Justices  for  the 


purpose  of  a  licence  being  granted ;  and,  on 
this  representation,  the  lease  was  given  to 
Buckland,  he  signing  an  undertaking  to 
return  it  on  demand. 

Buckland  soon  after  raised  731.  from  a 
Mr.  Walker  by  a  deposit  of  the  lease  so 
obtained,  and,  subsequently,  upon  Messrs. 
Reid  &  Co.  paying  off  Walker  the  lease  was 
given  up  to  them.  A  fiat  in  bankruptcy 
afterwards  issued  against  Buckland. 

This  was  a  petition  by -Messrs.  Reid  & 
Co.,  praying  to  have  the  benefit  of  the  above- 
mentioned  security. 

Mr,  Swanston  and  Mr,  Jackson^  for  the 
petitioners. 

Mr,  K.Parker,  Mr,  Bacon  and  Mr,  Steere, 
for  Mr.  Tyler,  contended  that,  under  the 
circumstances,  Mr.  Tyler's  claim  was  prior 
to  that  of  the  petitioners. 

Mr,  Russell  and  Mr.  Malins,  for  the 
assignees. 

Sir  J.  L.  Knight  Bruce. — I  am  of 
opinion  that  the  petitioners'  security  must  be 
postponed  to  that  of  Mr.  Tyler,  the  lessor. 
The  lease  was  obtained  from  Mr.  Tyler's 
custody  under  a  false  pretence ;  neither  Mr. 
Tyler  nor  his  solicitor  intending  to  enable 
the  bankrupt  to  commit  a  fraud.  Their 
permitting  the  bankrupt  to  have  the  lease 
under  such  circumstances  will  not  postpone 
Mr.  Tyler's  demand.  With  regard  to  Messrs^ 
Reid  &  Co.  they  acquired  by  the  deposit  of 
the  agreement  a  lien  on  the  lease  when 
granted ;  and  I  do  not  think  the  variations 
between  the  lease  and  the  agreement  sufii-* 
cient  to  displace  their  claims,  so  &r  as  re- 
gards the  particulars  to  which  their  agree- 
ment extends. 


1848.     \  J. 
June  14.  H*^^^' 


e  JACKSON  tn  re  ferens. 


Deed  of  Composition — Bankruptcy  under 
Declaration  of  Insolvency  —  7  ^  8  Fict, 
c.  96.  s.  41. 

In  November  1847,  A,  a  trader ^  bydeed^ 
assigned  all  his  effects  to  trustees  for  the 
benefit  of  his  creditors.  In  January  1848, 
A.  filed  a  declaration  of  insolvency  under 
the  7  ^  S  Fict,  c,  06,  upon  which  a  fiai 
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isnted.  ThUfiat^  however,  wu  not  praee" 
evUd  by  A,  In  Februarpf  an  the  applied' 
iian  of  B,  a  erediiar  of  A,  wko$e  debt  would 
have  been  sufficient  for  a  petUuming  eredi" 
tor's  debt,  and  was  prior  in  date  to  the  deed 
of  November,  the  Commissioner  made  the 
adjudication  in  the  bankruptcy,  and  assign 
nees  were  appointed : — Held,  thai  the  money 
realized  by  the  trustees  under  the  trusi  deed 
ought  to  be  adnUnisiered  in  the  bankruptcy^ 

By  an  indenture,  dated  the  8th  of  No* 
vemher  18479  Messrs.  J,  J.  &  R.  Ferena 
assigned  all  their  estate  and  effects  to  trus- 
tees for  the  benefit  of  their  creditozs.  The 
property  was  realized  by  the  tnuteesi  in 
pursuance  of  the  trusts  of  this  deed,  and 
the  money  thus  produced  was  in  their  hands 
at  the  time  that  the  petition  was  filed  in 
this  case* 

On  the  24th  of  January  1848  Messrs. 
J.  J.  Ferens  &  R,  Ferens  filed  a.4ec]BTa«^ 
tion  of  their  insolvency,  and  presented  a 
petition  to  the  Lord  ChaDcettor;^  In  the 
manner  required  by  the  41st  .section  of  fiitt 
7  &  8  Vkt.  Qi  96,  upon  nHsich  a  fiat  in  bank* 
raptcy  issued  on  the  26th  of  January.  The 
bankrupts  did  not  open  the  fiat,  or  take 
any  steps  to  prosecute  it. 

On  the  12th  of  February,  Messrs.  WEson 
&  Riohacdsott,  creditors  <tf  the  bankrupts, 
whose  debt  was  prior,  to  the^  deed  of  the 
8th  of  November  1847,  and  of  st^BSdent 
amount  for  a  petitioning  creditor's  debt, 
applied  to  the  Commissioner  to  open  the 
fiat;  and,  upon  proof  of  their  debt,  the 
Commissioner  made  the  adjudication  in  the 
bankruptcy,  and  assignees  were  appointed. 

By  the  7  &  8  Vict.  c.  96.  s.  41.  it  is 
enacted,  "  That  the  Lord  Chancellor  shall 
have  power,  upon  petition  made  to  him  in 
writing  by  any  trader  who  shall  have  filed 
a  declaration  of  insolvency  in  the  manner 
therein  mentioned,  to  issue  a  fiat  in  bank- 
ruptcy against  such  trader,  and  to  authorize 
the  prosecution  thereof  in  the  Court  of 
Bankruptcy ;  and  that  it  shall  be  lawfiil  for 
the  Court  so  authorized,  upon  the  applica« 
tion  of  such  trader,  and  upon  proof  of  the 
tradingi,  and  of  the  filing  of  such  declara- 
tion, or  upon  the  application  of  any  creditor 
or  creditors  of  such  trader  to  such  amount 
as  by  the  statute  is  required  for  a  petition- 
ing creditor's  debt,  and  upon  proof  of  the 


matters  requisite  to  support  a' fiat  isiued 
upon  the  petition  of  a  creditor,  lo  make  die 
adjudication  of  bankruptcy  under  such  fiat, 
and  all  further  proceedings  shall  be  thenoe- 
Ibrth  pxQseeuted  and  carried  on  in  Kke 
manner  as  if  snoh  fiat  had  been  issued  and 
abjudicated  upon  on  the  petition  of  a  eiedilor 
of  the  bankrupt." 

The  assignees  of  the  bankrupts  having 
applied  to  the  trustees  of  the  deed  that  the 
money  arising  from  tiie  effects  of  the  bank- 
mpta,  realized  by  tbem,  should  be  adminss* 
tered  in  the  bankruptoy,  and  the  trustees 
not  eonsidering  themselves  justified  in  pay- 
ing it  over  to  the  assignees,  the  present 
petition  was  filed  by  the  aeaignees  for  tb^ 
purpose  of  having  the  questiim  dedded  as 
to  the  administrataoB  of  this  money* 

Mr,  Bacon,  (or  the  petition. 

Mr*  RusseU  and  ilfr.  HamkinSi  for  ihe 
trustees.  > 

.  Sift  J.  L.  Kki«ht  B»iics;^^Tlw  cfaeun*' 
staneea  of  this  case  aie  -  liese :  -^  A  fiat 
issued  against  the  bankrupts  on  Iheir'Owir 
petition, under* the  41st  seetitfn  of  theTA8 
Vict.  c.  96.  Neither  ^  the  baiAnipta 
applied  to  th.e  Co«iiaiMioner  fi)r  udjmlB'- 
catiom  Messrs.  Wilaen  ft  RielMurdson, 
creditors  of  the  bankrupts,  appUed  to  th^' 
Commissioner  under  the  41  st  seetion  for 
adjudication.  The  Commisskmer^aoeeded 
to  their  request*  Messrs.  Wilson  Ik  Bfcb* 
ardson  then  complied  with  all  the  require* 
ments  which  would  have  been  necessaiy  to 
support  a  fiat  issued  on  their  own  petition. 
The  Commissioner  then  made  the  adjudi* 
cation.  I  understand,  moreover,  that  the 
debt  of  Messrs.  Wilson  &  Richardson  was 
due  to  them  at  the  date  of  the  deed.  If  the 
fiat  had  issued  on  their  own  petition  the 
deed  must  have  failed.  Then  1  find  that 
the  act  says,  "  that  all  further  proceedings 
shall  be  thenceforth  proeeeuted  and  eanied 
on  in  like  manner  as  if  such  fiat  had  been 
issued  and  adjudicated  upon  on  the  petition 
of  a  creditor  of  the  bankrupt."  I  think 
that,  in  this  state  of  dreumstaneea,  the 
money  belongs  to  the  fiat,  and  ought  t»be 
administered  in  the  bankruptcy. 
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Ex  parte  southall  in  re 

HILL. 


Lien — Accountant — Bankrupts  Books. 

An  aceountani  has^  at  against  the  assign 
neeSf  a  Hen  an  books  intrusted  to  him  for 
examination  and  arrangement  hg  a  bankrupt 
before  the  bankrupteg'^semh\e» 

Mr.  Southall,  the  petitioner  in  this  case, 
was  an  accountant,  and  in  that  character 
was  employed  by  Mr.  Hill,  the  bankrupt, 
previously  to  his  bankruptcy  to  make  up 
his  books,  with  a  view  to  an  arrangement 
with  his  creditors.  At  the  time  of  Mr. 
Hill's  bankruptcy  the  sum  of  8^.  5#.  wae 
due  lo  Mr.  Southall  in  this  respect,  and  the 
books  were  in  his  possession.  Mr.  Southall 
having  declined  to  part  with  the  books  un* 
less  £ds  demand  was  satisfied,  they  were 
seised  by  the  messenger  of  the  Court  of 
Bankruptcy. 

Mr.  Southall  now  presented  a  petition 
praying  that  the  books  might  be  restored 
to  Urn,  or  that  his  demand  might  be  satisfied 
by  the  assignees. 

-  Some  evidence  was  entered  into  both  by 
the  petitioner  and  the  respondents,  wi^ 
reference  to  an  allegation  by  the  respon* 
dents  that  the  petitioner  had  waived  his  lien* 
if  any,  on  the  books. 

Mr.  Bacon  and  Mr.  Younge,  for  the 
petition,  contended,  that  the  assignees  had 
no  right  to  seize  the  books.  They  ought  to 
have  brought  an  action  against  the  ped* 
tioner  for  the  books,  which  the  petitioner 
would  have  defended  on  the  ground  that  he 
had  a  lien  on  them  in  respect  of  the  labour 
employed  on  them.  The  petitioner  ought 
now  to  be  placed  in  the  same  situation  as 
he  was  before  the  books  were  seized.  The 
assignees  ought,  therefore,  to  restore  the 
books  to  him,  and  then  bring  an  action  if 
they  thought  fit.  They  admitted  that  there 
was  no  authority  on  the  question  of  the 
lien. 

Mr,  Swanston  and  Mr.  Heathfield,  for 
the  assignees,  contended  that  the  petitioner 
had  no  lien  on  the  books.  They  also  con- 
tended that,  if  he  had  any  lien,  he  must  be 
considered,  under  the  circumstances  adduced 
in  evidence,  to  have  waived  it.  They  cited 
Boardman  v.  Sill^  1  Campb.  410,  n. 
Dirks  V.  Richards^  4  Man.  &  Gr.  574. 


Sir  J.  L.  Knioht  Bruce.— There  does 
not  appear  to  be  any  decision  on  the  ques^ 
tion  of  the  lien  of  an  accountant,  after 
bankruptcy,  on  books  intrusted  to  him  for 
examination  and  arrangement  before  that 
event.  I  shall  be  therefore  unwilling  to 
dedde  adversely  to  the  petitioner,  if  any 
wish  is  expressed  that  the  opinion  of  a  court 
of  law  should  be  taken.  My  opinion  is  in 
&vour  of  the  lien  and  of  the  petitioner's 
claim ;  and  I  think  that,  on  the  evidence  as 
it  stands,  there  has  not  been  a  waiver* 

His  Honour  then  asked  whether,  if  the 
Court  were  to  order  the  books  to  be  restored, 
the  petitioner  would  be  willing  to  abide 
by  any  order  which  might  be  made  as  to 
admissions  to  be  made  in  an  aetioa  to  be 
brought  by  the  assignees. 

Mr,  BaeoUf  for  the  petitioner,  consented 
that  his  client  should  abide  by  the  order  of 
the  Court  as  to  the  admissions. 

Sir  J.  L.  Knight  Bruce. — The  order  then 
will  be  to  restore  the  books  without  pre* 
judice  to  any  question ;  the  petitioner  con- 
senting to  abide  by  any  order  that  the  Court 
may  make  as  to  admissions  in  any  action 
which  the  assignees  may  bring  for  the  re- 
covery of  the  books ;  or,  at  the  election  of 
the  respondents,  they  may  pay  the  petitioner 
the  amount  of  his  demand.  Costs  to  be 
reserved. 


1848     1   •• 
J       2fl    f  Ex  parte  tbomas  in  re  thomas. 

Fiatf  Annulling — Fiat  issued  on  AppUca^ 
tion  of  Bankrupt — Setting  Deeds  aside. 

A  fiat  issued  against  a  person  on  his  own 
application.  He  had^  before  his  bankmptcg^ 
executed  certain  deeds,  tvhiehf  it  was  pro* 
posedf  should  be  impeached  in  the  bank" 
ruptcg.  An  application  bg  him,  and  a 
creditor  of  his,  whose  debt  was  prior  to  the 
date  of  the  deeds,  that  the  fiat  should  be 
annulled,  with  costs  to  be  paid  out  of  the 
bankrupt's  estate,  the  creditor  undertaking 
to  issue  a  new  fiat,  was  granted. 

A  fiat  issued  against  Mr.  Thomas,  the 
bankrupt,  on  his  own  petition  under  the 
41  St  section  of  7  &  8  Vict.  c.  90. 
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An  ap^licatftfn  W&8  now  made  by  Mr, 
Thomas,  and  by  Mr.  Lofty,  one  of  his 
creditors,  that  the  fiat  might  be  annulled, 
arid  that  the  costs  might  be  paid  out  of  th^ 
bankrupt's  estate,  Mr.  Lbfty  undertaking 
to  cause  a  new  iiat  to  be  issued'. 

The  object  of  the  application  was  to  ob- 
viate any  difficulty  that  might  arise  iii  the 
proceedings  intended  to  be  taken  to  set 
aside  certain  deeds '  executed  by  thebank-' 
rupt  before  his  bankruptcy,  by  reason  of  the 
present  fiat  haTing  issued  on  the  petitidn  of 
the  bankrupt. 

.  The  affidavit  in  support  of  the  motion  did 
not  state  the  nature  or  the  date  of  the  debt ; 
so  that  it  did  not  appear  that  the  debt  was 
prior  to  the  d^eds. 

Mr.  E.  F,  Smith',  for  the  motion,  stated 
the  difficulty  ariring  ftom  the  defect  in  the 
affidavit,  atld  asked  that  the  otder  might  be 
made  on  the  production  of  a  proper  affidavit. 

Slti  3.  L.  Kniciit  BRtCK  said  that  the 
order  might  be  made  on  the  production  of 
kn  affidavit  sufficient  a6  to  the  date  of  the 
debt. 


1848.  "1 
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June 
July 


Ex  parte  barff  in  re  cousen. 


Legacy — Debt  due  from  Legatee  and  De* 
visee  to  Testator-^ Set-off, 

A  testator  devised  the  rents  of  real  estate, 
dfid bequeathed  the  interest  -of  a  legacy  toB, 
for  life,  with  remainders  oper.  At  the  date 
of  the  mil,  and  at  the  time  of  the  death  of 
the  testator,  his  personal  estate,  out  of  which 
the  legacy  was  to  came,  was  in  the  hands  of 
P,  who  became  bankrupt.  The  amount  of  the 
legacy  was  proved  in  the  bankruptcy,  and  a 
dividend  paid  in  respect  of  it  was  invested 
in  stock  i-^Hdd,  that  the  dividends  of  this 
stock  ought  to  accumulate  during  the  life  of 
the  bankrupt  towards  making  good  the  legacy 
in  favour  of  the  persons  entitled  in  remainder ^ 
but  that  the  rents  of  the  real  estate  were  n<d 
liable  to  such  equity,  and  belonged  to  the, 
assignees  of  the  bankrupt. 

Jane  Richardby,  by  her  will,  devised  all 
her  real  and  personal  estate^  ta  James  Cour 


sen;  upon'trtist  io  pay  the  tints' of  fe^ir  teal 
estate  to  James  Richardby  for  life,  and  ait^ 
his  decease  to  Lucy  Cbusen  for  her  life, 
with  remainders  over ;  and',  out  of  the  p^t'- 
sonal  eeftate  to  invest  2,000i.  on  the  secu- 
rities therein  tnentioned,  and  to  'pay  th^ 
interest  or  dividends  thereof  to  Lucy  CMsefi 
&r  her  lifot  and  to  statldi.iM>s9e«sedof  tlie$e 
securities  af^er  the  death  of  Lucy  Coqeeiit 
and  the  rest  of  her  personal  estate  upon 
the  trusts  therein  mentioned.  The  testatrix 
then  declared  that,  as  the  greater  part  of  her 
nioney  was  lent  to  James  Cousen,  and  as  it 
was  intended  that  it  should  remain  in  his 
hands  for  several  years,  it  should  not  be 
imperative  to  lay  out  the  2,000^.  on  2tty 
security,  btkt  that  James  Cousen  sbo«dd 
pay  interest  on  it  at  4/.  per  cent. 

At  the  date  of  the  will  of  the  testatrix 
and  at  her  death,  James  Cousen,  Luey  Cdti- 
sen,  and  John  R.  Cimsen  carried  on  busi- 
ness in  partnership  together  as  worsted-* 
spinners,  atBi^lbrd;  and,  as  waa  admitted, 
the  money,  which  the  testatrix  described  in 
her  will  as  lent  to  James  Cousen,  was  in  fiict 
lent  to  the  three  partners,  for  whieh  fhey 
had  given  their  joint  and  several  promissory 
notes,  so  that  in  fact  the  debt  was  due  from 
all  three  and  each  of  them. 

Tlie  sum  due  in  respect  of  the  legacy  of 
2,000^.  was  never  invested  on  any  seen* 
rities,  but  remained  in  the  hands  of  the 
partners.  On  the  19th  of  December  1846 
a  fiat  in  bankruptcy  issued  against  James 
Cousen  and  John  R.  Consen.  Under  an 
order  of  the  Court  certain  new  tmatees, 
appointed  under  the  will,  were  authorized 
to  go  in  and  make  a  proof  in  the  bankruptcy 
in  respect  of  the  legacy  of  2,000/.  The 
proof  was  allowed,  and  a  dividend  in  respect 
thereof  was  carried  over  to  the  account  of 
the  legatees,  and  invested  in  stock. 

At  the  time  of  the  bankruptcy  Lucy  Cou- 
sen was  entitled  to  an  estate  for  life  in 
possession  in  the  real  estate  of  the  testatrix 
under  the  will. 

A  petition  was  now  presented  by  the 
assignees,  praying  that  it  might  be  declared 
that  they  were  entitled  to  the  rents  of  the 
real  estate  of  the  testatrix  during  the  life  of 
Lucy  Cousen,  and  also  to  the  dividends  of 
the  stock  standing  to  the  account  of  the 
legatee.  This  was  opposed  by  the  persons 
entitled  to  the  legacy  in  remainder  expect- 
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ant  on  Lucy  Couaen'»  d<9atb„on,  the  ground 
that,  «3  she  waa  a  debtor  to  the  estate  of 
the  testatrix,  all  the  benefits  given  to  her  by 
the  will  should  be  applied  towards  making 
gpod  the  legacy,  and  that  the  assignees  were 
not  entitled  to  anything  until  the  legacy 
was  poade  good, 

Mr,  Baton  and  Afr«  Elmsley^  for  the 
p'etition. 

.  Mr.  Swanston  and  Mr.  J,  V,  Prior^  for 
the  legatees  in  remainder. 

SiE  J.  L.  Knight  Bruce  said  that  his 
opinion  was  that  the  dividends  of  the  stock 
ought  to  be  accumulated  during  the  life  of 
Lucy  Cousen,  or  until  the  trust  fund  was 
restored,  for  the  benefit  of  the  legatees  in 
remainder;  but  that  the  legatees  had  not 
such  right  in  respect  of  the  rents,  which,  he 
thought,  would  belong  to  the  assignees. 

After  his  Honour  had  expressed  his 
opinion,  a  question  was  raised  whether,  in 
fact,  Lucy  Cousen  was  indebted  to  the  tes* 
tatrix  at  the  time  of  her  death,  and  it  was 
Qcdered  that  the  petition  should  stand  over, 
in  order  to  ascertain  how  the  fact  was ;  and 
his  Honour  gave  permission  that,  if  it  should 
appear  that  Lucy  Cousen  was  so  indebted, 
the  questions  arising  on  the  petition  should 
be  re-argued. 

It  appeared  that,  as  before  stated,  Lucy 
Cousen  was  indebted  to  the  testatrix  at  her 
death,  in  respect  of  the  joint  and  several 
promissory  notes  given  to  the  testatrix. 

The  petition  now  came  on  again  to  be 
heard. 

Mr.  Bacon  and  Mr.  Elmihy^  for  the  pe- 
titioners, the  assignees,  contended  that  they 
were  entitled  both  to  the  dividends  of  the 
stock  and  the  rents  of  the  real  estate,  and 
that  such  rents  and  dividends  could  not 
be  set  o£f  against  the  debt  due  from  Lucy 
Cousen  to  the  estate  of  the  testatrix.  They 
cited  Whitaker  v.  Rush  (1). 

Mr.  Swanston  and  Mr,  J.  V.  Prior^  for 
the  legatees  in  remainder,  contended  that 
both  the  rents  and  the  dividends  ought  to 
be  impounded  during  the  life  of  Lucy  Cou- 

(1)  lAmb.  407. 


sepv  or.  until  the  trust*fund  should  be  re- 
stored by  the  accumulatiojos.  As  long  m 
anything  was  due  from  Lucy  Cousen  to  the 
estate,  she  ought  not  to  be  entitled  to  take 
anything  from  the  estate,  and  her  assignees 
were  not  in-  a  better  situation  than  horself* 
They  cited — 

Ex  parte  Mitford^  1  Bro.  C.C*  398 ; 
s.  c.  3  Mer.  105.. 
.   Priddy  V.  Rose,  3  Mer.  86. 
Woody att  V.  Gresley,  8  Sim.  180, 
Burridge.y.  Row,  1  You.  &  Coll.  C.C. 
183;  s.  c.  11   Law  J.  Rep.    (n.s.) 
Chanc.  369. 
Ex  parte  Wooden,  3  Mont.  D.  &  De  G. 

399;   and 
Ex  parte  Poulson,  1  De  G.  79. 

Sir  J.  L.  Kniqht  Bruce. — ^If  any  pro- 
perty, real  or  personal,  belonging  to  this 
lady  had  been  expressly  given  by  the  will, 
it  is  clear  that,  according  to  the  principles 
of  that  branch  of  our  law  which  has  been 
called  by  the  name  pf  '*  election,''  she  could 
not  have  claimed  anything  under  the  will, 
without  giving  effect  to  the  disposition  of 
her  own  property  made  by  the  will.  If 
this  were  not  so,  she  would  be  both  claim- 
ing under  an  instrument  and  in  contradic- 
tion to  it.  Now,  I  can  conceive  that  the 
point  is  arguable,  that  there  is  no  sub- 
stantial distinction  between  such  a  case  and 
the  case  where  part  of  the  general  personal 
estate,  given  by  the  will,  is  in  the  hands  of 
one  of  die  donees  under  the  will  as  a  debtor, 
and  he  takes  an  interest  under  the  will. 
But  I  am  not  aware  of  any  case  in  which 
the  principle  has  been  carried  to  such  a 
lengUi.  I  do  not  think  that  I  can  venture 
to  carry  the  principle  so  far.  By  claiming 
under  the  demise,  she  is  not  asserting  any 
title  in  contradiction.  She  admits  her  lia- 
bility to  pay,  but  from  circumstances  she  is 
unable  to  pay.  It  is  not  the  claim  of  a 
right.  Property  is  given  which  includes  a 
debt  due  from  her.  While  this  state  of  things 
remains  the  question  is,  whether  it  is  a 
tacit  condition  that  the  debt  shall  be  paid. 
I  cannot  venture  to  assert  such  a  propo- 
sition for  the  first  time  in  the  absence  of 
authority.  If  you  find  any  authority  that 
comes  close  to  it,  I  vrill  follow  it.  In  other 
respects  I  have  given  effect  to  the  will.  I 
cannot  venture  to  say  that,  under  this  will| 
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the  devise  is  aooompsnied  by  a  tadt  con-  it  without  making  good  the  debt     The 

dition  that  the  debt  shall  be  paid,     I  have  question  is  whether,  as  to  the  real  estate, 

stated  the  only  mode  of  paying  it  that  the  non-payment  of  the  debt  is  a  refusal  to 

seems  likely.     As  far  as  the  personalty  is  perform  the  condition  within  the  meaning 

concerned,  of  which  the  debt  is  part,  of  of  the  will.     I  cannot  venture  to  say  that 

course  the  donee  can  claim  nothing  out  of  it  is. 
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CHANCERY. 


Aeeount — Survivine  trustees  and  executors  under  will 
filed  bill  against  M,  executor  of  deceased  trustee  and 
executor  O,  named  in  the  same  will,  seeking  pay- 
ment from  estate  of  O.  of  sum  of  money,  consisting 
of  rents  of  part  of  testator's  residuary  estates,  ad- 
mitted by  answer  of  M.  to  have  been  in  O.'s  posses- 
sion at  nis  death.  O.  was  also  residuary  legatee 
and  devisee  named  in  will,  and  sum  in  question  was 
alleged  by  bill  to  be  requisite  for  discharge  of  some 
of  testator's  debts  and  testamentary  expenses  and 
legacy  dutv  remaining  unsatisfied.  Bill  prayed  pay- 
ment to  piaindffs  of  that  sum,  and  that  defendant 
admit  assets,  or  that  usual  accounts  be  taken  against 
O.'s  estate  in  respect  of  his  receipts.  Plaintifln  not 
entitled  to  relief  or  account  as  prayed  by  bill,  except 
in  suit  properly  constituted  for  administering  estate 
and  carrying  into  execution  trusts  of  testator's  will ; 
and  eause  ordered  to  stand  over,  with  liberty  to 
plaintiffi  to  amend  by  adding  parties  and  praying 
general  account,  11 

Judgment  creditor,  in  possession  under  elegit  of 

lands  belonging  to  debtor,  instituting  suit  for  sale  of 
property,  bound  to  account  as  mortgagee  in  posses- 
sion, 23 

^—  Petition  to  discharge  Master's  report  and  that 
accounts  be  taken  over  again,  dismissed  with  costs, 
on  appeal,  where  Master  had  determined  that  war- 
rants should  be  served  only  upon  parties  entitled  in 
possession,  and  accounts  were  taken  in  absence  of 
party  at  commencement  entitled  only  in  remainder 
though  afterwards  in  possession,  but  who  never 
appalled  from  Master's  decision  nor  claimed  right 
to  attend  him,  65 

Plaintiff  was  member  of  building  society,  con- 
stituted under  6  &  7  Will.  4.  c.  32,  which  by  its  rules 
was  to  continue  till  each  share  had  realized  120/. : 
plaintiff  became  purchaser  of  twelve  and  a  half 
shares,  and  in  consideration  of  750/.  advanced  to  him 
in  respect  thereof,  executed  to  trustees  a  mortgage 
deed  of  real  property  which  contained  power  of  sale 
in  case  of  detault  in  payment  of  subscriptions ;  and 
it  was  declared,  that  all  sums  afterwards  becoming 
due  should  be  treated  as  due  at  time  of  sale :  62nd 
rule,  relating  to  redemption  of  mortgage  to  society, 
though  not  in  same  terms,  was  not  inconsistent  with 

Nkw  Series,  Index,  XVII. — Chanc  4'  Bankr, 


these  trusts. — Upon  bill  by  mortgagor  to  redeem. 
Master,  in  taking  account  of  what  was  due  upon  the 
mortgage,  should  calculate  probable  duration  of 
society,  and  treat  future  accruing  subscriptions  and 
other  payments,  until  that  period,  as  immediately 
due,  257 

— ~-  See  Executor.    Parties.    Patent. 

jfcauiescence — Where  A,  being  in  possession  of  estate 
claimed  by  B,  granted  building  lease  to  C,  covenanting 
to  indemnify  him  against  eviction,  and  C,  after  build  - 
ing,  was  evicted,— ov^rr,  if  interest  of  A.  sufficient 
to  support  bill  by  dim  against  B.  to  be  reimbursed 
expenaiture,  on  ground  of  B.'s  acquiescence,  301 

See  Contract     Deed  of  Composition. 

v^c/ton— Cause  of  action  arises  on   commission  of 

negligent  act,  not  on  happening  of  consequential 
ii^ury,  170 

jidemption.    See  Legacy. 

Adminittration — In  creditors'  suit*  objection  that  estate 
insufficiently  represented  by  letters  of  administra- 
tion limited  for  purposes  of  suit,  allowed,  inasmuch 
as  general  letters  of^administration  might  have  been 
procured,  3 

In  suit  by  one  of  next-of-kin  of  intestate,  for 

administration  of  his  estate,  other  next-of-kin  may 
be  served  with  copy  of  bill,  under  23rd  New  Order 
of  August  1841, 103 

-  In  administration  suit  executor  entitled  to  im- 
mediate payment  of  his  costs,  though  indebted  to 
testator's  estate  in  sum  payable  at  a  future  day,  214 

< If  by  practice  of  ecclesiastical  courts  general 

adminutration  cannot  be  obtained,  administration 
limited  ad  litem  is  sufficient,  297 

See  Creditors'  Suit.    Fund  in  Court    Parties. 

jiffldavit — Upon  motion  for  enlareement  of  publication 

after  application  refused  by  Master,  affidavits  filed 
since  hearing  before  Master  mi^ht  be  read,  486 
Alien — In  contemplation  of  marriage  between  an  alien 
and  an  Englisti  lady,  real  estates  conveyed  to 
trustees  in  trust  for  sale,  and  to  stand  possessed  of 
sale  monies  in  trust  for  mother  of  lady  for  life,  and 
after  her  death  upon  trusts  expressed  in  deed  of 
settlement  executed  before  marriage,  by  which  divi- 
dends of  certain  stocks  declared  to  be  held  by  trus- 
tees in  trust  for  husband  and  wife  and  survivor  for 
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life,  nnd  then  in  trust  for  children  of  marriage  abso- 
lutely ;  and  by  deed  of  settlement,  husband  cove- 
nanted that  in  case  any  property  should  during  in- 
tended coverture  vest  in  wife,  he  would  do  all  acts 
necessary  for  settling  same  upon  trusts  of  marriage 
settlement  Marriage  took  effect,  and  there  were 
six  children,  of  whom  eldest  had  attained  twenty- 
one  years.  Two  eldest  born  in  France  and  aliens : 
others  born  in  England  and  English  subiects.  After 
marriage,  lady  became  entitled  to  real  estates. — 
Clauses  in  which  covenant  contained  executory; 
parties  had  one  common  object  in  view,  and  Court 
would  imply  that  all  lawful  means  necessary  for 
complete  accomplishment  of  common  object  were 
intended  to  be  done  by  parties  to  deed;  and  subse- 
c|uently  acquired  real  estates  ought  to  be  sold  and 
proceeds  invested  upon  trusts  contained  in  settle- 
ment and  declared  of  the  stocks,  466 

j4ilff(iaiice.    See  Heir. 

/i men liment —Order  made  at  hearing  of  cause,  giving 
plaintiff  liberty  to  amend,  by  introducing  an  equity 
not  set  up  in  bill,  but  appearing  by  answer,  dis- 
charged upon  appeal,  39 

Leave  to  amend  after  cause  ordered  to  stand 

over  for  want  of  parties,  does  not  preclude  plaintiff 
from  appealing,  297 

See  Bill.    Parties.    Practice. 


Annuity — Memorial  of,  to  be  inrolled  under  53  Geo.  3. 
c.  141,  under  heid  "  Consideration,  and  how  paid," 
need  only  state  amount  paid,  and  whether  in  cash, 
notes,  &c. ;  and  not  "  to  whom"  paid,  381 

See  Legacy.    Principal  and  Agent 

Answer—^'  Demurrer*'  in  38th  Order  of  August  1841, 

means  demurrer  to  the  particular  interrogatory,  and 
not  to  the  whole  bill ;  and  defendant  cannot  refuse 
to  answer  interrogatories,  because  bill  open  to 
general  demurrer,  208 
Aftpeal — Service  of  order  for  setting  dovm  appeal 
necessary  to  stop  inrolment  of  decree,  1 

Mode  of  proceeding  by  party  who  wishes  to 

appeal,  and  carry  on  appeal  informd  pauperiM,  159 

Plaintiff  not  precluaed  from  appealing  by  leave 

to  amend  after  cause  ordered  to  stand  over  for  want 
of  parties,  297 

• The  question  in  a  suit  being  whether  sufficient 

quantity  of  foreign  stocks  might  be  appropriated  for 
securing  annuity  for  testator's  widow,  or  whether 
she  was  entitled  to  have  it  secured  bv  appropriation 
of  3/.  per  cent,  consols ;  and  Court  having  decided 
on  the  latter — proceedings  stayed  pending  appeal 
to  House  of  Lords  by  residuary  legatees,  upon  con- 
dition that  shares  of  appellants  in  residuary  estate 
be  liable  to  make  good  any  loss  in  consequence,  364 

Where  appeal  not  only  unsuccessful,  but  re* 

spondent  obtained  more  favourable  decree  than  in 
court  below,  respondent's  costs  of  appeal  made 
costs  in  cause,  404 

Where  bill  dismissed  in  court  below,  and  on 

appeal  Lord  Chancellor  directed  cause  to  stand 
over  for  trial  of  question  of  usury  in  court  of  com- 
mon law, — after  the  trial  cause  should  be  set  down 
before  Vice  Chancellor  to  whose  court  it  belonged, 
449 

Appointment,  See  Power.  Settlement  Trust  and 
Trustee.    Will. 

Appcrlionment  —  between  ecclesiastical  corporations 
and  their  lessee  of  purchase-money  of  land  sold  to 
railway  company,  refused  (see  Railway),  249 

^—  By  settlement,  dated  in  1820,  trustees  directed 
to  invest  sum  of  money  in  East  Indian  securities, 
and  to  pay  dividends  to  A.  for  life,  and  after  his 
death  to  persons  therein  mentioned.  Trustees  in- 
vested this  sum  in  loan  effected  by  Bast  India 
Company  in  1822,  and  afterwards  transferred  debt 
to  loan  opened  by  company  in  1834.      Dividends 


in  respect  of  last-mentioned  loan  payable  on  15th 
January  and  15th  June  in  every  year.  A.  died  on 
2nd  June  1846.— Dividend  payable  on  15th  June 
1846  not  apportionable,  and  belonged  wholly  to 
persons  entitled  in  remainder,  440 

— —  Applications  for  apportionment  of  charitable 
gifts  to  a  parish  between  district  parish  formed  out 
of  it  and  remainder  of  parish,  should  be  headed 
both  in  the  matter  of  8  &  9  Vict.  c.  70.  and  in  the 
matter  of  52  Geo.  3.  c.  101.  Allegation  or  proof 
of  abuses  in  past  or  existing  management  of  cnari- 
ties  unnecessary.  Parish  of  W.  H.  was  formerly 
divided  into  three  divisions,  called  S,  P,  and 
C;  and  charitable  gifts  had  been  nuide  to  parish 
for  these  divisions  separately.  District  parish  was 
formed  out  of  S.  division,  and  another  made  up  of 
P.  division. — Under  the  two  acts,  gifts  for  S.  divi- 
sion might  be  apportioned  between  district  parish 
forming  part  of  S.  division,  and  remaining  part  of 
S.  division,  and  gifts  given  for  P.  division  might  be 
given  to  new  district  parish  made  up  of  P.  division, 
441 

Arhitration-^Where  cause  referred  by  order  of  Nitt 
Prius, — sembht  Court  of  Chancery  cannot  interfere 
with  award  on  ground  of  mistake  on  arbitrator's 
part ;  and  whether  there  be  a  verdict  or  not  is  im- 
material, 287 

See  Railway. 

Auett — Payment  of  legacies,  under  mistaken  notion 
that  assets  stiflScient,  not  an  admission  of  assets 
(see  Creditors'  Suit),  89 

Case  in  which  aescended  estates,  comprised  in 

marriage  articles,  available  for  payment  of  ances- 
tor's debu  (see  Settiement),  374 

Asitignment.     See  Bill. 

Attachment — Where  plaintiff  arrested  under  writs  of 
attachment  out  of  Chancery  for  non-payment  of 
costs  under  20^.  each,  and  afterwards  discharged  by 
Judge  of  Court  of  Exchequer;  and  that  Court  re- 
scinded Judge's  order,  but  declined  to  recommit 
plaintiff,  for  want  of  jurisdiction;  and  new  writs 
were,  on  application  of'^defendant,  issued  in  place  of 
former  writs ;  but  prior  to  issuing  thereof,  defendant 
obtained  vesting  order  against  plaintiff  fVom  Insol- 
vent Debtors  Court,  but  plaintiff  refused  to  file 
either  schedule  or  list  of  creditors, — the  obtaining 
vesting  order  under  circumstances  no  ground  for 
discharging  plaintiff  from  custody  under  new  writs, 
479 

See  Baron  and  Feme. 

Bemkers.    See  Debtor  and  Creditor. 

Bamn  and  Feme — Order  of  Court  nerassary  for  leave 
for  defendant  sued  as  discovert,  but  then  married, 
to  put  in  plea  of  coverture,  22 

Where  husband  and  wife  put  in  joint  answer  In 

suit  against  them  in  respect  or  wife's  separate  estate, 
wife's  answer  read  as  evidence  against  her.  A. 
before  marriage  employed  C.  a  aotidtor,  in  respect 
of  an  estate  which,  on  her  marriage  with  B,  was 
settied  to  her  separate  use.  After  marriage,  C  was 
employed  by  B.  in  respect  of  actions  rdating  to 
estate,  and  m  preparing  deeds  for  appointment  of 
new  trustees  of^  settlement  C.  delivered  his  bill  of 
costs  to  B,  and  obtained  a  rule  for  iudsment  against 
B.    B.  immediately  after  became  bamtrupt,  and  C. 

{>roved  debt,  but  received  nothing.  C.  then  filed 
»ill  against  A,  B,  and  trustees  of  settlement,  for 
purpose  of  recovering  debt  fh>m  separate  interest  of 
wife  in  estate. — C  had  no  claim  against  A.  in  respect 
of  anything  but  deeds  of  appointment  of  new  trvs- 
tees ;  and  if  he  had  any  claim  hi  reapect  of  these 
deeds,  he  was  precludeo,  by  his  proceMings  against 
husband,  from  enforcing  them,  71 
•^^  In  suit  by  wife  against  her  husband,  wife  entitled 
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to  an  eouity  of  settlement  in  respect  of  freehold 
estate  wnich  stood  limited  to  trustees  for  term  of 
years,  on  trust  to  secure  jointure,  and,  subject  to 
term,  to  use  of  wife,  99 

A  sum  of  3,000/.  stock  was  vested  in  trustees  in 

trust  for  A.  for  life,  and  after  his  decease,  in  trust 
for  his  wife  for  life,  and  after  decease  of  survivor 
upon  trust  for  only  child.  Husband  and  child  exe- 
cuted surrender  of  life  estates  to  wife,  and  those 
three  joined  in  petition  that  trust  fund  might  be 
transferred  to  the  son,  and  praying  a  transfer  accord- 
ingly, or  that  such  other  order  might  be  made  as 
nature  of  case  required.— Master  of  the  Rolls  de- 
clined to  make  any  order.  Lachton  v.  yhiceut,  before 
Lord  Cottenham,  impugned,  151 

— —  Husband  and  wife  having  called  upon  trustee  to 
pay  600t  held  by  him  in  trust  for  separate  use  of 
wife,  he  paid  it  to  husband.  Husband  received  it 
as  trustee  for  wife,  and  was  indebted  to  her  in  that 
sum  at  his  death.  Wife  having  received  various 
benefits  under  her  husband's  will,  and  executed 
general  release  to  his  executor,  in  which  no  notice  of 
the  debt  was  taken,  release  did  not  prevent  her  claim- 
ing the  500/.  from  her  husband's  estate.  Legacy  of 
2,800/.  to  her,  in  the  will,  not  satisfaction  of  debt,  357 

Female  defendant  (generally  supposed  unmar- 
ried), committed  for  contempt  in  not  answering, 
discharged  upon  motion,  without  plea  of  coverture, 
she  having  produced  certificate  of  her  marriage,  and 
affidavit  of  person  describing  himself  as  her  husband, 
but  whose  residence  was  not  known,  398 

See  Set-off.    Settlement. 

Bill — Where  defendants,  by  answer,  alleged  tliey  had 
assigned  whatever  interest  they  had  in  subject- 
matter  of  suit  to  third  party,  and  disclaimed :  and 
plaintiff  then  amended  nis  bill  by  making  assignee 
a  party,  who  by  his  answer  admitted  assignment, 
and  claimed  interest  transmitted  to  him  by  the  as- 
signment, and  replication  was  filed  to  both  answers, 
but  no  evidence  entered  into  on  either  side  to  prove 
assignment, — bill  dismissed,  with  costs,  as  against 
disdairoing  defendants,  2 

Description  in  bill  of  plaintiff  as  "  late  of  B,  in 

the  county  of  L,  but  now  working  on  the  railway 
line  between  S.  and  M,  labourer,"  insufficient,  102 

Rights  of  parties  litigating  in  equity  must  be 

decided  steundvm  alligaia  et  probata;  and  where 
bill  prays  for  specific  performance  of  agreement, 
but  plaintiff  not  entitled  to  that  relief,  liberty  at 
hearing  to  amend  prayer  of  bill  by  asking  to  be 
placed  as  nearly  as  possible  in  same  position  as  if 
agreement  never  made,  is  irregular.  Reference  to 
Master  should  not  be  extended  to  matters  not  alleged 
and  proved  in  bill,  but  upon  which  plaintiff  might 
be  able  to  fi>und  an  euuity,  105 

If  defendant  has  fully  answered  bill,  and  plain- 
tiff requires  answer  to  amendments,  he  is  bound  to 
pay  defendant  20«.  ordinary  costs,  and  serve  him 
with  subpcena  to  appear  and  answer  amended  bill. 
If  he  does  not,  nor  file  replication,  nor  set  down 
cause  on  bill  and  answer,  defendant  is  entitled  to 
move  to  dismiss  bill  for  want  of  prosecution,  248 

-  Upon  motion  to  dismiss  b^  one  of  several  defen- 
dants plaintiff  alleged  inability  to  proceed,  because 
other  aefendants  had  demurred,  and  order  thereon 
had  not  been  drawn  up.  Bill  dismissed  as  against 
that  defendant,  365 

• After  several  orders,  giving  plaintiffs  liberty  to 

amend,  order  made  on  application  of  some  of  defen- 
dants to  dismiss  bill,  that  plaintiffs  file  supplemental 
bill  within  ten  days,  bringing  assignees  of  bankrupt 
plaintiff  before  Court,  or  plaintiffs'  bill  stand  dis- 
missed with  costs :  plaintiffs  filed  supplemental  bill 
within  prescribed  period,  but  took  no  further  pro- 
ceedings therein.    On  notice  of  motion,  by  some  of 


defendants,  to  dismiss  original  and  supplemental 
bills,  served  on  other  defendants  as  well  as  plaintiffs, 
defendants  moving  entitled  only  to  order  to  di6mi:»s 
original  bill,  with  costs  against  plaintiffs,  and  not  to 
ask  for  order  against  other  defendants,  and  must 
therefore  pav  their  costs  of  motion ;  and  defendants 
were  refused  costs  of  motion.  Defendants  ought  to 
have  applied  for  order  discharging  order  directing 
plaintiffs'  bill  to  stand  dismissed  in  default  of  plain- 
tiffs filing  supplemental  bill  within  ten  days,  397 

-  Where  plaintiff  obtained  order  to  amend,  but 
did  not  serve  it  until  after  defendant  had  moved  to 
dismiss  for  want  of  prosecution,  defendant  entitled 
to  dismiss  notwithstanding  order,  449 

See  Account.  Acquiescence.  Contract  Dis- 
covery.    Revivor.    Suit. 

Botid — Where  bond  given  for  2,000/.,  and  obligor  dies, 
and  his  representative  gives  obligee  fresh  bond,  and 
receives  back  original  bond,  with  memorandum  in- 
dorsed upon  it  and  signed  by  obligee,  declaring  he 
has  accepted  fresh  bond  in  lieu  of  first, — Obligee 
can  only  claim  under  second  bond,  and  estate  of 
original  obligor  discharged,  so  far  as  obligee  is  con- 
cerned, 59 

See  Legacy. 

Building  Contract,    See  Contract. 

Building  Society,    See  Account. 

Canal.    See  Copyhold. 

Champerty — Where  B.  entered  into  valid  contract 
witn  A.  and  paid  deposit,  and  then  mortgaged  his 
interest  in  contract  to  plaintiffs,  and  subsequent 
fraud  on  A.'s  part  was  discovered,  which  would 
have  enabled  B.  to  rescind  contract  and  recover  de- 
posit,—bill  by  plaintiff  against  A.  and  B.  to  rescind 
contract  and  recover  deposit,  not  open  to  objection 
on  ground  of  champerty,  289 

Charity— K  party  desirous  of  establishing  schools, 
entered  into  agreement  with  a  corporation,  who  ac- 
cepted conveyance  of  certain  lands  and  fee  farm 
rents,  and  covenanted  therewith  to  keep  up  charity, 
whether  income  therefrom  should  or  should  not  be 
sufficient  to  pay  expenses  of  charity.— Corporation 
not  entitled  to  surplus  of  income,  but  charity  ought 
to  be  extended,  137 

Testator  directed  executors   to  purchase  land 

called  "  the  Mount,"  and  build  thereon  a  mauso- 
leum ;  and  residue  of  his  estate  he  bequeathed  to 
Government  of  Bengal  for  charitable  purposes. 
Upon  reference  to  Master  to  ascertain  sum  remiisitc 
for  carrying  into  effect  testator's  direcdon.  Master 
found  that  owner  of  "  the  Mount"  had  refused  to 
sell  it. — The  subsequent  charitable  bequest  took 
effect  as  if  first  clause  had  not  been  in  will,  and 
whole  of  the  residue  belonged  to  Government  of 
Bengal,  238 

Apportionment  of  charitable  gifts  to  a  parish 

(see  Apportionment),  441 

Testator  gave  rents  of  real  estate  to  trustees,  in 

trust,  to  pay  same  to  such  sufficient,  able,  and 
orthodox  minister  as  should  be  from  time  to  time 
settled  in  the  cure  of  S,  by  and  with  the  consent 
and  approbation  of  trustees : — Trustees  authorized 
in  witnnolding  assent  without  any  reason,  446 

Certain  copyhold  lands  having  been  devised  to 

trustees  for  benefit  of  a  charity,  and  copyholds  hav- 
ing been  enfranchised,  conveyance  or  legal  estate 
by  trustees  directed,  456 

Costs  of  exceptions  allowed  out  of  charity  estate 

(see  CosU),  485 

College  Stalufes— required  that,  ceteris  paribus^  pre- 
ference be  given  to  a  candidate  from  specified  dis- 
trict, and  a  M.A.  was  to  be  elected  si  talis  rommods 
reperiri  fwteriV.— Candidate  who  is  a  M.A.  and  from 
specified  district  not  entitled  to  preference  over 
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other  candidates,  eicept  in  case  of  equality  in  other 
respects.  They  also  required  that  every  one  ad- 
mitted a  fellow  should  be  in  Mocerdotio  comttitutus : 
fellows  were  usually  admitted  six  months  after  their 
election.— Admission  to  deacon's  orders  sufficient, 
and  layman  might  be  elected  who  would  not  at  ex- 
piration of  six  months  from  his  election  be  old  enough 
to  take  deacon's  orders ;  it  not  being  impracticable 
to  obtain  a  faculty  from  Archbishop  of  Canterbury 
for  ordination  under  usual  age,  and  college  being 
willing  and  having  power  to  extend  probation  be- 
yond six  months,  298 

Company.    See  Injunction.    Railway. 

Compensation — Tenant  continuing  in  possession  of 
lands  sold  to  corporate  body,  after  expiration  of 
notice  to  quit,  without  consent  of  owner  or  pur- 
chaser, not  entitled  to  any  part  of  purchase-money 
paid  into  court,  as  compensation  for  his  interest,  421 

Contempt.    See  Baron  and  Feme. 

Con/roc/— Question  whether  a  binding  contract  enter- 
ed into  (see  Vendor  and  Purchaser),  5 

By  building  contract  with  guardians  of  poor  of 

union,  deviations  or  additions  might  be  required, 
but  were  not  to  be  paidfor  unless  ordered  in  writing. 
Additional  work  having  been  done  with  knowledge 
of  guardians,  but  without  other  orders  than  verbal 
directions  of  architect,  guardians  having  refused  to 

Say  for  extra  work,  and  bill  being  filed  to  recover 
alance  due  to  builder,— General  demurrer  for  want 
of  equity  allowed ;  reversing  decision  below,  127 
• A.  &  Co.,  brokers,  were  authorized  by  B.  to 

fmrchase  for  him  3,000  tons  of  iron.  A.  &  Co.  de- 
ivered  to  B.  **  bought  notes,"  which  expressed  that 
they  had  bought  the  iron  for  him,  &c.,  but  did  not 
name  any  person  as  seller.  B.  paid  to  A.  &  Co. 
brokerage,  sc,  and  made  deposits.  Plaintiffs  being 
about  to  advance  money  to  b.  upon  bought  notes, 
inquired  of  A.  &  Co.  whether  they  might  safely 
rely  upon  fulfilment  of  contracts;  and  A.  &  Co. 
thereupon  indorsed  on  contracts  memorandum,  that 
in  consideration  of  payment  of  their  brokerage,  &c., 
they  personally  guaranteed  performance  of  con* 
tracts.  The  advance  was  made,  and  bought  notes 
deposited,  by  way  of  mortgage,  with  plaintiffk; 
A.  &  Co.  undertakmg  to  hold  the  iron  and  deposits 
for  benefit  of  plaintiffs.  A  considerable  fall  after- 
wards took  piace  in  price  of  iron,  and  plaintiffs, 
having  discovered  that  there  were  no  other  sellers 
but  A.  &  Co.,  filed  their  bill  against  them  and  B.  to 
have  contracts  cancelled,  and  for  return  of  deposits. 
--Held,  that  A.  &  Co.,  having  failed  to  prove  that 
plaintiff  knew  real  facts  at  time  of  their  advance 
to  B,  must  be  taken  to  have  represented  to  them 
that  B.'s  interest  in  contracts  was  such  as  documents 
represented  it ;  and  return  of  deposits,  with  interest 
and  costs,  was  decreed,  289 

-  By  one  of  certain  letters  stated  to  constitute  an 
agreement,  pluntiff's  agent  offered  defendant  a 
house  at  a  certain  sum,  but  suggested  that  defen- 
dant had  better  offer  to  give  larger  premium,  and 
take  fixtures  at  valuation.  Defenoant  wrote  in 
reply,  that  he  had  no  objection  to  give  50/.  more  of 

Sremium.  Plaintiff's  agent  then  wrote  to  defen- 
ant,  stating  he  had  received  defendant's  letter 
offering  50L  more  of  premium,  making  3002.  pre- 
mium, and  accepting  defendant's  offer.  Defendant's 
solicitor  subse<)uentiy  recognised  defendant's  agree- 
ment as  contained  in  his  letter. — Agreement  proved 
on  part  of  defendant  to  give  300/.  premium,  347 

Where  agreement  entered  into  between  lessor 

and  lessee,  that  lessee  should  pay  to  lessor  certain 
sum,  and  be  discharged  from  further  liability  under 
lease,  upon  assigning  interest  therein  to  lessor,  and 
lease  had  been  previously  mortgaged,  and  lessor 
aware  of  that,— lessor  not  entitled  to  require  that 


lessee  should  procure  paitiet  interested  under  mort- 
gage to  join  in  assigning  lease,  or  do  more  than 
assign  his  own  interest  in  it.  It  appearing  from  wit- 
ness in  cause,  but  matter  not  in  issue,  that  prior  to 
agreement  in  question  lease  had  been  sold  by  mort- 
gagee under  power  of  sale.  Court  directed  inquiries 
to  Master  for  purpose  of  ascertaining  whether  there 
were  other  parties  besides  plaintiff  and  defendant 
who  had  any  interest  in  lease,  404 

See    Champerty.     Escheat   Act     Ii^unction. 

Pleading.  Prinopal  and  Agent  Railway.  Soli- 
citor. Specific  Performance.  Vendor  and  Pur- 
chaser. 

Contribution.    See  Debtor  and  Creditor. 

Copffhold-^Bj  act  of  parliament,  under  which  incor- 
porated company  had  power  to  purchase  land  for 
ibrmation  of  canal,  persons  having  property  upon 
line  of  canal  are  to  convey  any  right,  titte,  or  inter- 
est in  such  property  to  company,  by  conveyance  in 
form  pointed  out  by  act  Copyholder  in  fee  con- 
veyed under  act  his  interest  in  lands  to  company. 
— Upon  death  of  copyholder  held,  affirming  decision 
below,  that  lord  was  bound  to  admit  heir  of  eopj- 
holder,  who,  when  admitted,  was  to  hold  as  trustee 
for  company,  who  were  to  pay  fines  and  fees  upon 
admission,  206 

Copyright — Plaintiff  obtained  injunction  to  restrain 
defendant  from  printing  and  publishing  an  article 
as  separate  work,  or  otherwise  than  as  part  of  work 
callea  Encydopsedia  MetropoUtana :  plaintiff  stated 
that  article  was  written  solely  for  Encyclopssdia, 
that  no  agreement  had  been  executed  between  him 
and  publishers,  and  that  he  did  not  intend  to  give 
any  additional  right  beyond  that  of  publishing 
article  in  Encvdopssdia. — Motion  to  dissolve,  on 
ground  that  plaintiff  had  parted  widi  all  right  in 
article,  and  that,  in  absence  of  agreement  to  con- 
trary, it  was  custom  of  trade  that  aitidea  furnished 
to  publications  of  this  nature  might  be  reprinted  in 
separate  form,  refused,  with  costs,  210 

Corporation,    See  Charity. 

Costs— Only  one  set  of  costs  allowed  to  trustees  an- 
swering separately  to  bill  on  behalf  of  infiut  for 
maintenance  out  of  trust  fund,  13 

As  to  whether  bill  of  revivor  sustainable  for  costs 

only,  25 

Where  plaintiff  serves  defendant  with  notice  of 

motion  under  ,76th  Order  of  May  1845,  and  before 
motion  made  defendant  puts  in  answer,  plaintiff 
may  brin^on  motion  to  obtain  costs  of  it,  Iw 

of  petition  by  tenant  in  tail  for  payment  oat  of 

court  of  purchase-money  (see  Railway),  167 

Testator  bequeathed  stock  for  beodfit  of  A.  for 

life,  with  direction  that  after  her  death  it  should  Ml 
into  residue.  A.  and  her  husband  assigned  her  lifie 
interest ;  and  stock  was  transferred  into  court  under 
10  &  11  Vict  c.  96.  On  petition  by  aasignce  for 
pa^rment  of  dividends  ana  costs,  not  served  on 
residuary  legatees, — assignee  not  entitied  to  eosts 
out  of  capital,  168 

Testator  bequeathed  fund  to  his  wife  for  life, 

with  remainders  over;  and  fund  was  paid  into 
court  under  10  &  11  Vict  c.  96.  On  petition  by 
wife  for  payment  of  dividends,  not  served  on  any 
persons  claiming  under  will,  she  waa  not  entitled  to 
costs  out  of  capital,  169 

Security  for,  refused  where  plaintiff  hsMl  lived 

many  yean  at  residence  stated  in  bill,  but  being  in 
pecuniary  difficulties  was  not  at  present  to  be  met 
vrith  there,  and  it  did  not  appear  that  ooounoni- 
cations  addressed  to  him  there  would  not  find  him, 
169 

upon  petition  U>  invest  money  in  funds  (set 

Railway),  193 

— -  In  administration  suit  executor  entitied  to  ino- 
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mediate  {uiyment  of  cotts  of  rait,  though  found  by 
Master's  renoTt  to  be  indebted  to  testator's  estate  in 
sum  payable  at  future  day,  314 

—  Solicitors  ordered  to  deliver  their  bill  of  costs 
for  taxation,  without  requiring  suit  to  be  instituted 
(see  Railway),  219 

—  On  petition  to  confirm  Master's  report,  after 
order  of  reference  to  tax  respondent's  bill  of  costs 
(more  than  one-sixth  having  been  struck  off),  and  for 
reference  back  to  tax  costs  of  taxation,  costs  of  and 
incidental  to  original  petition  and  petition  for  refer- 
ence back  ordered  to  be  paid  by  respondent,  after 
deducting  costs  of  action  brought  by  respondent 
previously  to  date  of  order  directing  taxation  of 
respondent's  bill  of  costs.  Objection  that  petition 
to  tax  ought  not  to  have  been  special,  held  too 
late,  247 

—  When  special  order  or  notice  to  tax  solicitor's 
bill  of  costs  unnecessary,  277 

—  Fee  paid  upon  the  hearing  to  second  Queen's 
Counsel  who  had  drawn  all  the  pleadings,  but  had 
subsequently  been  called  within  the  bar,  under  the 
circumstances,  allowed,  278 

—  Money  paid  into  court  by  railway  company  aa 
deposit,  under  8  Vict  c  18.  s.  85,  cannot  be  paid 
out  upon  petition  till  costs  of  transaction  paid,  olA 

—  Case  in  which  on  taxation  of  costs  plaintiff,  who 
had  been  entrapped  into  becoming  trustee,  allowed 
costs  of  and  incidental  to  trusts;  also  cosrs  of  suit, 
including  costs  of  petition,  as  between  solicitor  and 
client ;  also  costs  otsecurities  rendered  unnecessary, 
and  certain  fees  to  counsel ;  but  charges  for  briefii 
of  affidavits  used  on  motion,  and  for  copy  of  certain 
correspondence  not  allowed,  332 

—  Plaintiff,  after  bill  filed,  gave  notice  of  modon 
for  iiuunction:  motion  stood  over,  at  request  of 
defendants,  that  they  might  file  affidavits :  before 
motion  heard,  defendants  put  in  demurrer,  which 
was  overruled,  but  afterwards  allowed  upon  appeal, 
and  plaintiff  ordered  to  pay  costs  of  demurrer  and 
of  suit — Held,  (reversmg  decision  below)  that 
defendants  were  entitled  to  their  coats  occasioned 
by  motion  for  injunction.  342 

—  Security  for,  not  ordinarily  ordered  after  answer, 
except  on  petition  stating  special  circumstances. 
Order  of  course  for  security  for  costs,  obtained  by 
plaintiff,  regular,  where  plaintiff  filed  original  bill  on 
17th  of  March  1847,  which  was  amended  on  28th  of 
June  1 84  7;  and  on  1 4th  of  July  1847  defendant  served 
notice  of  motion  on  plaintiff,  seeking  order  for  secu- 
rity for  coats  on  account  of  plaintiff  being  resident 
abroad,  which  was  afterwards  abandoned  by  defen- 
dant; and  on  8th  of  January  1848  demurrer  to 
plaintiff's  amended  bill  filed,  and  allowed  on  ISth 
March  1848,  but  leave  given  to  plaintiff  to  amend ; 
and  on  8th  March  1848,  order  made  in  the  cause 
on  motion  of  defendant;  and  on  27th  March  1848 
plaintiff  further  amended  his  bill,  in  which  he  first 
stated  himself  to  be  residing  out  of  jurisdiction  of 
Court,  378 

Where  incumbrancer  of  fund  in  court  obtains 


order  for  payment  out  of  fund  of  his  principal  and 
interest,  and  his  costs  as  mortgagee,  taxing  Master 
will  not,  unless  specially  directed,  include  expenses 
of  obtaining  a  stop  order;  but  if  incumbrancer  en- 
titled to  them,  they  should  be  expressly  mentioned 
in  order,  408 

—  Exceptions  to  Master's  report  being  taken  by 
Attorney  General,  proceedings  being  «jr  qfficio,  costs 
of  like  exceptions  taken  by  trustees  of  charity 
allowed  out  of  charity  estate,  with  consent  of  Attor- 
ney General.  Decree  having  reserved  subsequent 
costs,  Court  has  power  to  give  defendants  extra 
costs  of  exceptions  to  report  abandoned  by  Attorney 
General,  485 


— -   See   AppeaL     Bill.     Injunction.     Mortgage. 

Outhiwry.    Practice.   Railway.    Set-off.  Solicitor. 
Covenant — Party  by  his  conduct  acquiescing  in  breach 

of,  restrained  by  perpetual  injunction  from  bringing 

action,  409 
Wife's  distributive  share  of  husband's  effects 

under  his  intestacy  not  a  performance  of  husband's 

covenant  to  leave  her  annuity  for  life,  480 

See  Lease.    Settlement 

Creditors*  5«i7— Where  in  suit  by  bond  creditor  for 
administration  of  testator's  estate,  praying  usual 
accounts  and  payment  of  legacies  under  mistaken 
notion  that  assets  were  sufficient,— such  payment 
not  an  admission  of  assets,  entitling  plaintiff  to  im- 
mediate decree  personally  against  executor,  no  such 
case  being  made  by  bill,  and  relief  prayed  being 
inconsistent  therewith.  Upon  question  of  admis- 
sion of  assets,  circumstances  under  which  payment 
of  legacy  made,  are  material.  Where  testator,  by 
deed,  conveyed  property  to  trustees,  upon  trust,  for 
testator  for  life,  and  after  his  death  to  sell  and  apply 

Proceeds  in  payment  of  debts,  so  as  to  relieve  and 
ischarge  alibis  other  estate;  and  surplus  proceeds 
to  go  to  volunteers, — ^parties  entitled  under  ultimate 
trusts  of  deed,  being  mterested  in  general  accounts, 
necessary  parties  to  creditors'  suit  for  administering 
testator's  estate,  89 

Where  two  creditors'  suits  have  been  instituted 

in  two  different  branches  of  court,  and  decree  made 
in  one,  application  to  stay  proceedings  in  other  suit 
should  be  made  to  Judge  in  whose  court  cause  is; 
and  Lord  Chancellor  will  not  interfere  to  authorize 
it  to  be  made  to  Judge  from  whom  decree  in  other 
suit  obtained,  427 

Tenant  for  life,  under  will  of  testator,  (not  a 

trader,)  of  freehold  and  copyhold  estates  ordered  to 
be  sold  in  a  creditors'  suit,  ror  payment  of  his  debts, 
may  under  1  Will.  4.  c.  47.  and  3  &  4  Will  4. 
c.  104.  convey  and  surrender  to  purchasers,  435 

See  Administration.    Evidence.    Settiement 

Debt— What  is  satisfaction  of,  (see  Baron  and 
Feme),  357 

Debtor  and  Creditor — A  bankins  company  having 
advanced  money  to  a  club,  sued  M,  a  member,  for 
whole  debt  He  arranged  with  bank  to  stop  the 
action,  he  giving  them  security  for  their  debt,  and 
they  undertook  to  sue  other  members,  to  be  named 
by  nim.  The  bank,  by  direction  of  M,  commenced 
action  against  G,  a  member,  who  paid  to  M.'s  soli- 
citor money,  which  was  applied  in  part  satisfaction 
of  debt  due  to  bank ;  and  if  such  payment  had  not 
been  made  bank  would  have  entered  up  judgment 
against  M.— Held,  that  after  tiie  contribution  by 
G,  he  ought  not  to  be  proceeded  against  for  benefit 
of  M,  and  that  bank  had,  by  their  arrangement 
with  M.  become  affected  by  equities  which  existed 
between  him  and  G  ;  and  G.  entitied  to  injunction 
to  restrain  bank  from  proceeding  with  their  action 
against  him,  279 

See  Creditors*  Suit 

Z)erree~  Service  of  order  for  setting  down  appeal 
necessary  to  stop  inrolment  of  decree.  Where  decree 
inroUed  after  defendant  had  presented  petition  of 
appeal,  and  obtained  usual  fiat  of  Lord  Chancellor 
for  rehearing,  and  had  left  petition  with  registrar  to 
have  order  drawn  up,  ana  paid  deposit,  and  had 
informed  plaintiff's  solicitor  of  these  circumstances, 
but  had  not  obtained  order  from  registrar  and  served 
it  on  plaintiff's  solicitor, — motion  to  vacate  inrolment 
refused,  although  inrolment  had  taken  place  a  few 
hours  only  berore  notice  served  of  oraer  for  re- 
hearing, 1 

Order  to  inrol  nunc  pro  tunc  ought  to  be  served: 

and  inrolment  vacated  where  decree  could  not  have 
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been  inrolled  without  order  nunc  pro  tunc,  and  such 
order,  although  obtained,  had  not  been  served,  426 

— —  See  Injunction. 

Z)tfC(/~  Effect  of  false  recital  in,  and  when  delivery  up 
of  ordered  (see  Mortgage),  3j3 

— —  See  Charity. 

Deed  of  Composition — A  person  in  pecuniary  difficul- 
ties entered  into  composition  deed,  by  which  he 
covenanted  to  pay  1,5UU^.  to  trustees,  and  to  effect 
insurance  on  his  life  for  that  amount.  He  paid 
500^.,  and  then  effected  insurance  for  1,000^.  only. 
Creditor,  who  was  aware  of  amount  of  insurance  soon 
after  it  was  effiected,  and  whose  conduct  was  con- 
sidered by  Court  as  shewing  acquiescence  in  the 
breach  of  covenant,  restrained  by  perpetual  injunc- 
tion from  bringing  action  against  debtor,  for  his 
debt,  409 

DefamatioH.    See  Injunction. 

Demurrer — Meaning  of,  in  38th  Order  of  August  1841 
(see  Answer),  208 

Z>«post7iofis— Motion  to  suppress,  refused  on  ground 
that  publication  had  not  passed  (see  Practice),  135 

■  Where  from  error  of  commissioner  names  of 
witnesses  examined  in  cause  not  affixed  to  ingross- 
ment  of  their  depositions, — on  a  motion  for  sup- 
pression, ordered  that  names  be  added  to  ingross- 
ment,  and  that  costs  of  motion  be  costs  in  cause,  437 

Devise — Vesting  of  ultimate  limitation  to  right  heirs 
of  testator,  of  a  particular  name.  Personal  estate 
belonged  to  parties  who  took  real  estate,  54 

Residuary  bequest  to  son  of  testatrix,  whom  she  ap- 
pointed her  executor.  Codicil,  after  specific  legacies, 
contained  following  clause : — "  I  also  direct  that  all 
my  goods  and  chattels,  real  and  personal,  of  whatever 
description  that  may  be  tome  belonging, saving  and 
excepting  everything  hereinbefore  mentioned,  go  to 
my  executor,  to  be  assets  in  his  hands,  towards  the 
execution  of  the  codicil  to  my  last  will ;  and  of  the 
'  scruples,'  if  an^,  I  direct  him  to  bestow  the  whole 
in  charity."  Bill,  by  one  of  next-of-kin  against 
executor.  Attorney  General,  and  other  next-of-kin, 
dismissed,  because  next-of-kin,  as  next-of-kin,  no 
claim,  120 

Real  estate  of  which  testator  seised  as  trustee 

passes  under  devise  of  all  his  real  and  personal 
estate  to  A.  B,  his  heirs,  executors,  and  adminis- 
trators, for  his  and  their  own  use  and  benefit,  384 

■  Where  estates  devised  to  trustees  in  fee,  in  trust 
for  three  persons,  without  words  of  limitation,  cestui 
que  trusfi  take  absolute  interest.  M  oore  v.  Cleghorn, 
16  Law  J.  Rep.  (n.s.)  Chanc.  469,  affirmed,  400 

• See  Will. 

Disclaimer — Dismissal  of  bill  with  costs  against  dis- 
claiming defendant,  2 

Second  niortgagee  discluming  not  entitled  to  his 

costs  at  hearing,  22 

See  Patent.    Trust  and  Trustee. 

Difcotvry— Plaintiff*,  a  mortgagee  with  power  of  sale, 

employed  F.  &  S.  as  his  solicitors  to  give  notice  of 
sale;  F.  &  S.  gave  notice  in  June  1829,  and  under 
their  advice,  plaintiff  sold  property  without  concur- 
rence of  mortgagor:  in  1841,  on  bill  by  represen- 
tatives of  mortgagor,  decree  for  redemption  was 
made  on  ground  of  insufficiency  of  notice ;  in  1846, 
plaintiff*  brought  an  action  for  negligence  against  F. 
&  S,  and  then  filed  bill  of  discovery  in  aid  of  action. — 
DeoQurrer  to  bill  allowed,  on  ground  that  cause  of 
action  arose  upon  commission  of  negligent  act  in 
1829,  when  the  insufficient  notice  was  given,  and 
not  upon  happening  of  consequential  injury;  and 
Statuteof  Limitations  may  be  a  defence  on  demurrer 
to  bill  of  discovery  in  aid'of  action  at  law,  170 

See  Pleading. 

Dividends.    See  Apportionment 


Elegit  Creditor.    See  Account 

Enfargement  of  Publication,    See  Affidavit. 

Equity,  See  Contract  Railway.  Ship  and  Shipping. 
Suit 

Escheat  Act — Where  party,  seised  in  fee  simple  of 
freeholds,  died,  without  having  performed  contract 
for  sale  thereof,  intestate,  and  without  an  heir,  so 
that  estate  escheated  to  Crown,  case  within  4  &  5 
Wilf.  4.  c.  23,  and  Court  could,  upon  petition,  ap- 
point person  to  convey  to  purchaser,  without  a  suit 
under  1  Will.  4.  c.  60,  430 

Evidence —  yiXxtre  husband  and  wife  put  in  joint 
answer  in  suit  a^inst  them  in  rmpect  of  wife's 
separate  estate,  wife's  answer  may  be  read  against 
her,  71 

A  claim  in  creditors'   suit   carried  in  before 

Master  in  respect  of  transactions  as  far  back  as 
1 793,  disallowed ;  the  princi]>al  witness  in  support 
of  claim  being  sixty-three;  circumstances  to  which 
he  deposed  having  taken  place  when  he  was  between 
thirteen  and  sixteen ;  and  there  being  somevariances 
and  inconsistencies  in  his  evidence  unexplained,  87 

See  Production  of  Documents.    Witness. 

Exceptions.    See  Costs. 

Executor — Right  of  party  who  has  signed  memoran- 
dum admitting  investigation  of  accounts,  and  that 
they  are  satisfactory,  (in  case  of  errors  or  misrepre- 
sentations,) to  declaration  by  Court  that  he  was  not 
bound  by  settlement  of  account  with  executor,  and 
that  usual  accounts  ought  to  be  taken  of  estate 
possessed  by  executor,  and  of  application,  &e. ;  but 
Master  to  be  at  liberty  to  state  special  circumstances 
as  to  loss  of  evidence  and  documents,  &e.  Duty  of 
executor  to  preserve  evidence  that  errors,  if  such 
were  fact,  were  called  to  attention  of,  and  examined 
by,  or  were  made  known  to  party  before  he  signed 
memorandum,  30 

See  Account  Costs.  Creditors'  Suit  Legacy. 

False  Representation.    See  Contract 

Fraut/s,  Statute  of    See  Pleading. 

Fund  in  Court— Order  made  for  transfer  of  stock, 
without  requiring  probate  from  Prerogative  Court 
of  Canterburv,  where  petitioner's  claim  was  deduced 
under  several  probates  and  letters  of  administration 
taken  out  in  Consistorial  Court  of  London ;  and 
she  was  unable,  under  those  circumstances,  to  pro- 
cure prerogative  probate,  149 

See  Partnership. 

Guardian  and  fFaril— Where  a  young  lady,  who  had 
been  a  ward  of  court,  eighteen  months  aAer  coming 
of  age,  while  residing  with  guardian,  indorsed  pro- 
missory note,  drawn  by  guardian  In  her  favour, 
which  was  given  by  him  to  creditors,  and  by  them 
presented  to  their  bankers  and  discounted,  and 
oankers  knew  relative  position  of  lady  and  guar- 
dian, and  that  guardian  had  been  in  eiiibarra&scd 
circumstances,— bankers  ought  to  have  investigated 
transaction,  and  injunction  granted  to  restrain  their 
proceeding  at  law  upon  note,  121 

Heir — In  1784,  after  recognition  of  independence  of 
United  States  by  treaty  of  1783,  A,  a  Britlsb-bom 
subject,  emigrated  to  Virginia,  and  in  same  year 
took  oath  of  allegiance  to  United  States,  whereby 
he  abjured  allegiance  to  any  other  state,  and  con- 
tinued to  reside  there,  exercising  all  rights  of  an 
American  citisen  until  his  death  in  1833.  In  1787 
A.  married  daughter  of  American  citisen,  and  had 
issue  a  son  B,  who  never  came  to  this  country,  and 
died  abroad,  tearing  a  son  C;  who,  accordmg  to 

Sedigree,  was  heir  of  testatrix  in  cause.    Testatrix 
led  in  1839,  and,  in  suit  instituted  to  administer 
her  estate,  C,  by  his  answer  filed  in  1840,  dairoed 
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to  be  her  heir.  I  n  1846  C,  for  purpose  of  complying 
with  requisitions  of  13  Geo.  3.  c.  21,  left  New  York, 
and  in  same  year  arrived  in  England  and  received 
sacrament,  and  took  oaths  as  prescribed  by  that  act, 
and  thenceforth  continued  to  reside  in  this  country. 
Upon  exceptions  to  Master's  report  finding  C.  to 
be  heir,— Held,  first,  that  treaty  of  1783  did  not 
apply  to  A,  who  had  emigrated  subsequently  to 
Chat  treaty.  Secondly,  that  subsequent  treaty  of 
1794  was  local ;  and  A.  did  not  reside  within  locality. 
Thirdly,  that  A.  by  his  own  acts  had  not,  at  birth 
of  his  child,  absolved  himself  from  his  allegiance, 
nor  divested  himself  of  character  of  a  natural-born 
subject  Fourthly,  that  exception  in  4  Geo.  2.  c.  21 , 
as  to  father's  being  liable  to  penalties  of  treason, 
was  referable  to  well-known  class  of  offences,  and 
ought  not  to  be  extended;  and  that  therefore  C, 
under  7  Anne,  c.  5,  4  Geo.  2.  c.  21,  and  13  Geo.  3. 
c.  21,  was  entitled  to  all  rights  of  a  natural-born 
subject,  and  capacitated  thereby  to  take  lands  by 
descent.  Lastly,  that  it  was  sufficient  that  C.  should 
have  made  his  clcum  within  five  years  allowed  by 
last-named  act;  and  it  was  not  necessary  that  he 
should  have  complied  with  all  requisitions  of  same 
act  within  five  years,  but  reasonable  time  must  be 
allowed  him  for  that  purpose,  73 
Heir  Loom*.    See  Will. 

In/ant — Upon  petition  on  behalf  of  infant,  residing 
with  her  guardian  in  America,  entitled  to  money 
paid  into  court  for  her  benefit,  order  made  that 
dividends  be  paid  to  officer  of  court,  to  be  paid  over 
by  him  to  her  guardian,  44 

Jnjunetiim — to  restrain  defendants  from  using  first 
three  words  in  title  of  their  company  refused  upon 
ground  that  no  injury  likely  to  accrue  to  plaintifi, 
37 

The  right  to  be  protected  in  use  or  enjoyment 

of  property  in  specie,  is  not  confined  to  articles 
possessmg  some  peculiar  or  intrinsic  value.  A. 
being  in  possession  of  furniture  belonging  to  plain- 
tiff, contracted  to  assign  it  to  B,  who  advertised  it 
for  sale;  plaintiff  obtained  ii^unction  to  restrain 
sale;  and  bill  was  retained  for  a  twelvemonth,  with 
liberty  for  plaintiff  to  bring  action  of  trover.  Such 
decree  should  contain  directions  respecting  bill,  in 
case  plaintiff  did  not  bring  any  action,  83 

to  restrain  defendant  from  using  particular  style 

or  title  adopted  by  plaintiff,  not  granted  where 
Court  entertains  slightest  doubt  of  plaintiff's  right 
to  sustain  his  title  at  law,  141 

Chemist  and  druggist  inserted  advertisements  in 


public  journals,  so  expressed  as  to  induce  belief 
that  certain  pills  sold  bv  him,  for  cure  of  consump- 
tion, were  prepared  and  sold  by  him  with  sanction 
of  physician  of  eminence  in  metropolis,  and  cele- 
brated for  his  skill  in  cases  of  consumption. — Special 
ii^unction  to  restrain  publication  of  advertisements 
refused,  injury  being  that  of  defamation  rather  than 
injury  to  property,  142 

Upon  motion  for  injunction  to  restrain  defendant 

from  proceeding  with  shaft  and  other  works,  b^ 
which  plaintiff  was  apprehensive  that  his  brine  nit 
and  apparatus  for  manufacture  of  salt  would  be 
irremediably  injured,  evidence  of  plaintiff  and  that 
of  defendant  was  altogether  conflicting,  and  inspec- 
tion of  defendant's  shaft  was  impracticable,  it  being 
filled  with  brine.^ Injunction  refused,  defendant's 
costs  to  be  costs  in  cause;  but  question,  whether 
plaintiff's  costs  ought  to  be  costs  in  cause,  to  stand 
over  till  hearing,  165 

See  Costs.    Debtor   and  Creditor.      Deed    of 

Composition.  Guardian  and  Ward.  Municipal 
Corporation  Act.    Patent.    Solicitor. 

Jnroiment,    See  Annuity.    Decree.    Mortgage. 


ifiMolvent  Dehinr.    See  Attachment. 
Interest — Where  purchaser  exempt  from  paying  in- 
terest on  purchase-money,  8 

not  payable  without  special  order  of  Court  upon 

money  paid  under  decree  which  was  afterwards 
reversed,  and  money  ordered  to  be  repaid,  226 

■         See  Legacy.    Limitations,  Statute  of 
Interrogatoriet.    See  Answer.    Witness. 
Investment,    See  Railway.    WilL 

Judgment  Creditor,    See  Account. 

jHrhdietion-^oi  Court  of  Chancery  to  interfere  with 
arbitrator's  award  (see  Arbitration),  287 

• Purchaser  having   refused  to  accept   railway 

sleepers  supplied  to  him  under  a  contract,  seller  filea 
affidavit  of  debt  against  him  in  Court  of  Bankruptcy 
for  their  value  according  to  prices  fixed  by  contract, 
with  view  of  causing  fiat  to  issue  against  him.  Upon 
bill  by  purchaser  all^n^  sleepers  to  be  of  inferior 
quality,  and  that  nothing  aue  from  defendant, 
general  demurrer  for  want  of  equity  because  Court 
of  Chancery  no  jurisdiction,  allowed,  reversing  deci- 
sion of  Court  below,  428 

See  Practice.    School.    Subpoena.    Traversing 

Note. 

Laches,    See  Limitations,  Statute  of. 

Lands  Clauses  Consolidation  Act,  See  Compensation. 
Railway. 

Lease — Proposals  for  agreement  for  lease  stated  it  was 
to  be  granted  under  a  power;  that  one  covenant  by 
lessor  would  be,  not  to  let  neighbouring  land  for 
making  or  burning  bricks;  and  that  lease  for  car- 
rying those  proposals  into  effect  was  to  be  in  form 
of  one  to  be  inspected  at  office  of  B :  by  that  form 
covenant  against  brick-making  was  confined  to 
lessor's  life. — Good  objection  to  title,  that  lessor 
could  not  bind  land  by  covenant  beyond  his  own 
life.  Practice  where  exception  to  Master's  report 
in  favour  of  title  allowed,  and  vendor  desires  to  go 
back,  because  he  has  been  stopped  by  Master,  and 
can  make  out  a  further  case :  and  whether  Court 
will  generally  require  a  special  application,  315 

-  See  Contract 

Legacy— TtsXeXor  directs  his  trustees,  at  their  free  will 
and  pleasure,  to  sell  portions  of  his  property,  and 
pay  and  apply  any  sum  not  exceeding  2,000/.  to 
each  of  his  sons  for  setting  them  up  in  business,  or 
for  such  other  purpose  as  his  wife  shall  think  proper 
and  roost  beneficial  for  his  said  sons.  Son  who  dies 
without  any  sum  having  been  raised  for  him  has 
vested  right  in  the  2,000/.,  and  his  personal  repre- 
sentative entitled  to  call  upon  trustees  to  pay  the 
amount,  10 

Affirmed  on  appeal,  401 

Bequest  of  *'  bond  for  500/.,  and  interest  at  5/. 

per  cent,"  carries  arrears  of  interest  due  thereon  at 
testator's  death,  99 

to  two  legatees  of  shares  in  railway,  and  all 

testator's  right,  title,  and  interest  therein  and 
thereto.  Calls  amounting  to  70/.  had  been  paid  bv 
shareholders  on  each  share,  at  date  of  will  and  death 
of  testator,  and  under  power  in  act  of  parliament 
establishing  railway  company,  testator  had  paid  in 
advance  30/.  on  each  share,  the  shares  being  100/. 
each,  and  received  interest  from  railway  company 
thf  reon.  Anticipated  payments  and  interest  pay- 
able by  railway  company  in  respect  thereof  passed 
to  legatees  with  shares,  115 

.»—  Testatrix,  by  will,  dated  in  1838,  gave  to  her 
servant  girl  B.  H.  20/.  a-year.  By  codicil,  dated 
in  1831,  testatrix  gave  to  her  servant  E.  H.  20/.  per 
annum  for  her  life.— The  words  "my  servant" 
words  of  description  merely;  and  legatee  entitled 
to  two  annuities  of  20/.  each.    The  3  &  4  WiU  4. 
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c.  27.  does  not  apply  to  arrears  of  mere  personal 
annuity.  Defendant  not  setting  up  Statute  of  Limit- 
ations by  his  answer,  cannot  have  advantage  of  it 
at  hearing,  144 
Legacy  (continued)— Testator  directed  trustees  to  set 
apart  sufficient  sum  out  of  estate  to  produce  600/. 
per  annum,  to  be  paid  to  daughter  during  hfe,  and 
after  her  decease  to  her  children;  and  if  at  her 
death  she  should  not  have  any  child,  or  none  should 
attain  age  of  twenty-four  years,  trust  monies  to  be 
sold,  and  certain  legacies  paid  out  of  proceeds; 
and  testator  bequeathed  rest  of  trust  monies  to  and 
among  his  heirs-at-Iaw  in  equal  shares : — Death  of 
testator  was  the  time  for  ascertiuning  who  were  to 
take;  and  testator's  daughter  being  then  his  sole 
next-of-kin,  and  also  heiress -at-law,  was  in  one  of 
those  characters  entitled  to  the  fund;  but  whether 
as  heiress  or  as  next-of-kin,  quart ,  147 

—  Testator  gave  money  to  his  daughter  for  life,  and 
after  her  decease  to  three  persons,  share  and  share 
alike;  and,  in  event  of  death  of  all  or  any  of  the 
three  in  daughter's  lifetime,  he  gave  shares  of  those 
so  dying  to  their  legal  personal  representatives. 
Two  died  in  her  lifetime—Their  executors,  and 
not  their  next-of-kin,  were  entided  to  two  thirds  of 
the  fund,  167 

• Bequest  of  personalty  to  trustees,  on  trost,  to 

pay  income  to  married  daughter,  during  such  time 
as  she  should  continue  to  live  apart  from  her  hus- 
band, but  should  she  cohabit  witn  him,  the  trustees 
should,  during  such  time  as  she  so  cohabited,  pav 
income  to  other  daughters.  At  date  of  will  marriea 
daughter  was  living  apart  from  her  husband,  but 
was  living  with  him  wiien  testator  died:— She  took 
the  gift  discharged  of  the  condition,  172 

^—  The  dedsionin  Nightingale  o.  Goulburn,  16  Law 
J.  Rep.  (n.s.)  Chanc  270,  affirmed,  296 

• Testator  bequeathed  all  his  estate  to  tnistees  on 

trust  to  convert  into  money,  and  invest  proceeds  on, 
&c,  and  pay  income  to  his  wife  for  lire;  and  after 
her  death,  as  to  moiety,  upon  trust  for  such  purposes 
as  she  shoidd  appoint;  and  in  default  of  appoint- 
ment, same  was  to  be  received  by  her  next-ot-kin  as 
in  case  of  distribution  of  intestates' effects :  wife  died 
in  testator's  lifetime. — Bequest  of  moiety  did  not 
lapse,  and  belonged  to  wife's  next-o^kin.  Obser- 
vations on  Baker  v.  Hanbury,  329 

— ^  Testator  gave  to  three  persons  annuities  of  252. 
each,  and  gave  residue  of  income  of  his  estate  dur- 
ing lives  of  annuitants  to  M.  and  N,  to  be  paid  to 
them  during  their  lives  in  equal  shares,  and  after 
deaths  of  annuitants  as  to  retiidue  of  his  estate,  he 
gave  same  to  M.  and  N,  and  their  several  children, 
to  be  divided  between  them  in  equal  shares.  One 
of  annuitants  died  first,  then  M,  and,  subsequently, 
N:— Held,  reversing  decision  below,  (16  Law  Jf. 
Rep.  (N.8.)  Chanc.  484.)  that  surplus  income  be- 
tween deatn  of  N.  and  death  of  surviving  annui- 
tants, not  undisposed  of,  but  passed  by  residuary 
bequest,  407 

—  Where  testator  gave  residue  of  property  intrust 
for  mother  for  life,  with  remainder  to  all  the  younger 
children  of  his  two  sisters,  to  be  vested  interests  on 
their  attaining  twenty-one ;  and  there  was  a  clause 
of  survivorship  upon  any  of  them  dying  under 
twenty-one, — those  children  alone  entitled  who  were 
bom  previously  to  death  of  tenant  for  life,  416 

>—  Where  testator  bequeathed  money  to  trustees  to 
pay  dividends  to  his  brother,  until  his  niece  should 
attain  twenty-one,  or  previously  marry  with  consent 
of  her  father,  such  interest  to  be  applied  by  his 
brother  in  maintenance  and  education  of  niece,  and 
when  she  attained  twenty-one,  or  married  with  such 
consent,  upon  trust,  to  transfer  capital  to  her.  Niece 
married  under  age,  withoutconsent. — Niece  entitled 


to  dividends  between  time  of  marriage  and  her 
attaining  twenty-one,  417 

Direction  of  testator  that  annual  sum  of  300/. 

be  paid  towards  maintenance,  clothing,  and  educa- 
tion of  his  grandchildren  during  their  father's  life, 
equivalent  to  gift  for  benefit  of  grandchildren,  and 
representative  of  deceased  chud  entitled  to  his 
share,  425 

Testator,  resident  in  Jamaica,  by  will,  dated  30th 

March  1843,  gave  all  his  monies  in  32.  per  cents,  and 
Bank  stock  to  A.  On  20th  of  June  1846  testator,  by 
letter,  directed  London  agents  (who  had  power  of 
attorney)  to  sell  out  8002.  Testator  died  on  29th  of 
June,  and  on  24th  of  July  part  of  stock  was  aold  out, 
by  London  agents : — No  ademption,  and  A.  entitied 
to  sum  equivalent  to  all  testator's  32.  per  centa  and 
Bank  stock  on  20th  of  June,  452 

Direction  by  testatrix  to  her  trustees  to  pay  and 

apply  800/.  in  educating  her  grandson,  it  being  her 
desire  that  trustees  should  follow  all  reasonable 
suggestions  of  infant's  father  as  to  school  and  mode 
of  learning, — an  absolute  legacy,  vesting  immedi- 
ately, and  falling  within  general  rule  of  legacies, 
upon  which  interest  payable  from  year  after  death 
or  testatrix,  470 

Statute  of  Limitations,  3  &  4  Will.  4.  c.  27,  does 

not  apply  to  interest  on  money  payable  by  trustees 
on  death  of  testator  out  of  real  estate,  486 

See  Baron  and  Feme.    Practice.    WilL 

Lien.    See  Solicitor. 

Limitations,  Statute  of-— In  1825,  plaintiff  brought 
action  against  lunatic  for  debt,  and  lunatic  and 
committees  thereupon  filed  bill  in  equity  to  restrain 
action ;  and  by  order  made  in  this  suit  July  1825, 
by  consent,  plaintiff  was  restrained  from  farther 
prosecuting  action,  &c.,  with  liberty  to  carry  in  his 
claim  before  Master  in  matter  of  lunacy.  In  1828 
Master  reported  that  plaintiff's  claim  required  fin^ 
ther  consideration ;  and  in  1830  made  rejxntasto 
debts,  in  which  no  notice  was  taken  of  his  daim. 
Commission  of  lunacy  never  superseded,  and  lunatic 
died  in  1843.— Bill  filed  by  plaintiff  in  1844  against 
lunatic's  representatives  (so  constituted  by  will  dated 
before  the  lunacy),  in  respect  of  debt,  dismissed, 
witheosts,  93 

Defendant  not  setting  up  the  statute  by  anawer, 

cannot  hAve  advantage  of  it  at  the  hearing,  144 

Where  testator  directed  trustees  to  raise  2,0002. 

for  his  son  out  of  real  estate,  and  money  not  paid 
for  many  years  after  testator's  death,  3&  4  Will. 4. 
c.  27.  inapplicable,  and  legatee  entitled  to  interest 
firom  the  death,  beyond  last  six  years,  486 

See  Discovery. 

i^iti»a/>c— Carriage  of  commission  given  to  infiuit 
tenant  in  tail  in  remainder  expectant  upon  decease 
of  alleged  lunatic,  in  preference  to  natural  daughter, 
who  was  named  in  nis  will  as  residuary  legatee. 
Direction  that  Master  should  not  appoint  committee 
until  further  order  of  Court;  and  afterwards  daugh- 
ter had  liberty  to  carry  in  proposals  (or  appointment 
of  a  committee  of  estate  as  well  as  person  of  lunatic. 
Mother  of  in&nt  tenant  in  tail  appointed  committee 
of  estate  in  preference  to  London  banker  of  lunatic, 
though  he  was  proposed  by  lunatic'a  daughter  and 
preferred  by  Master  in  Lunacy.  276 

Where  lunatic  bound  by  covenant  to  ^nt  re- 
newal of  lease,  expenses  incurred  by  leasee  m  apply- 
ing to  Court,  under  1  Will.  4.  c.  65,  for  a  direction 
to  committee  to  execute  lease  inatead  of  lunatic, 
must  be  borne  by  lunatic'a  eatate,  436 

See  Limitations,  Statute  of.    Trust  and  Trustee. 

Maintenance.    See  L^acy. 

Marriage.    See  Settiement    Will. 

Marriage  Act— Comtmc^on  of  (aee  Settlement),  382 
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IX 


Matter — Reference  to,  should  not  be  extended  to 
matters  not  alleged  and  proved  in  bill,  but  upon 
which  plaintiff  might  be  able  to  found  an  equity,  105 

-  Inquiries  directed  to,  upon  material  matters  not 
in  issue,  404 

See  Railway. 

Matter's  Report— A  party  having  charge  and  conduct 
of  proceedings  under  order  of  reference  before 
Master,  and  who  is  unsuccessful  by  reason  of  unfa- 
vourable report  of  Master,  must  file  report  on  appli- 
cation of  interested  party  whose  protection  requires 
it  to  be  filed,  111 

See  Account    Practice. 

Mine.    See  Vendor  and  Purchaser. 
Mitjoinder  of  Plaintifft-^see  Parties),  129 
(see  Railway),  190 

Mitnomer — Order,  obtained  upon  affidavit  of  service, 
discharged,  on  ground  of  misnomer  of  plaintiff's 
solicitor  in  notice  of  modon,  24 

Mortgage^ At  a  mortgagee  for  1,150/.,  agrees  to  join 
with  mortgagor  in  assigning  mortgaged  tenements  to 
another  person,  who  is  to  advance  750/.,  to  be  paid 
to  A,  ana  mortgagor  to  execute  to  A.  another  mort- 
gage for  residue  of  her  debt,  so  as  to  make  A.  second 
incumbrancer.  Deed  of  assignment  accordingly 
executed,  but  mortgagor  refuses  to  execute  further 
mortgage  to  A.  Mortgagor  afterwnrds  procures  S. 
to  pay  off  mortgage  debt  of  750/.,  and  signs  under- 
taking to  execute  a  re-assignment.  On  bill  filed  by 
A.  to  enforce  her  lien,— Ueld.  that  having  proved 
agreement  between  herself  and  mortgagor  by  parol 
evidence,  she  is  entitled  to  lien  for  residue  or  her 
debt,  but  750/.  first  charge  unon  estate,  14 

—  In  foreclosure  suit  by  nrst  mortgagee  against 
second  mortgagee  and  mortgagor, — second  mort* 
gagee  disclaiming,  not  entitled  to  his  costs  at  hear- 
ing, 22 

Appeal  in   Bankt  v.    Whittall  and  Ledtam  v. 

Bankt{reporiedante,p.  14),  dismissed  with  costs,  352 

—  Mortgagor  and  mortgagee  ioined  in  assigning 
mortgaged  lands  to  A :  the  deed  recited  that  former 
mortgage  deed  had  been  deposited  by  first  mort- 
gagee with  J.  as  security  for  1,000/. :  no  such  de- 
posit had  been  made,  but  deed  remained  with  first 
mort^;agee,  who  afterwards  deposited  it  with  J.  as 
security  for  200/.— A.'s  mortgage  the  prior  charge 
in  preference  to  claim  of  J ;  and  Court  being  of 
opinion  that  J.  had  notice  of  A.*s  mortgage  prior  to 
his  advance,  although  J.  denied  that  fact,  he  was 
ordered,  in  default  of  payment  of  A.'s  mortgage 
debt,  to  deliver  up  to  A.  former  mortgage  deed. 
Qitare — whether  aelivery  up  of  deed  would  have 
been  ordered  if  J.  had  not  had  notice  of  A.'s  mort- 
gage, 353 

Plaintiff  bavins  obtained  common  decree  for 

foreclosure,  and  afterwards  order  absolute,  which 
was  inroUed:— Upon  motion  by  defendant  for  en< 
largement  of  time  fixed  bv  order  absolute  for  pay- 
ment of  mortgage  debt.  Court  may  enlarge  time 
without  vacating  inrolment,  368 

—  In  foreclosure  suit,  it  being  ascertained  that  mort- 
gagee had  destroyed  mortgage  deed  and  attested 
copies  of  other  documents  relating  to  title,  Court 
held  that  expenses  of  fresh  deeds  and  attested  copies 
must  be  paid  by  representatives  of  mortgagee,  and 
directed  reference  to  Master  to  ascertain  further 
damage,  to  be  set  off  against  mortgage  money,  471 

See  Account.    Costs.    Trust  and  Trustee. 

Motion  to  ditmits.    See  Bill. 

Municipal  Corporation  Jet — Where  fund  collected  by 
municipal  corporation  by  means  of  rate,  Court  has 
jurisdiction  as  to  application  of  fund,  which  it  treats 
as  a  trust  fund:  but  whether  Court  has  jurisdiction 
over  means  by  which  fund  is  proposed  to  be  raised 
— quttre.  A  municipal  corporation  ought  to  provide. 

New  Series,  XVII.— Indf.x,  Chanc,  ^  Bankr^ 


as  far  as  practicable,  for  expenses  of  each  year  out 
of  inconw:  but  this  rule  will  not  be  so  strictly 
applied  as  to  prevent,  under  all  circumstances,  pay- 
ment of  prior  debt  out  of  monies  raised  by  subse- 
quent rate.    Injunction  refused,  472 


Naturalization.    See  Heir. 
Negligence.    See  Discovery. 
Next-of-kin.    See  Administration. 

Will. 
Notice.    See  Misnomer. 
Notice  of  Motion,     See  Costs. 
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Ordert—  of  December  1 833,  101 

23rd  Order  of  August  1841,  103 

30th  Order  of  August  1841,  369 

33rd  Order  of  26th  August  1841,  11 

38th  Order  of  August  1841,  208 

18th  Order  of  26th  of  October  1842,  384 

23rd  of  October  1842,  29 

of  May  1845,  101,  135 

33rd  Order  of  May  1845,  377 

56th  Order  of  May  1845,  384,  414 

76th  Order  of  May  1845,  130 

of  July  28,  1847,  110 

of  August  9,  1847,  110 

of  June  10,  1848,  under  Trustee  Act,  10  ft  11 

Vict.  c.  96,  490 

See  Misnomer.    Practice. 

Ott//au;r^— Filing  plea  of,  while  order  for  further  time 
to  answer  subsistmg, not  irregular  (see  Practice),  233 

If  plea  of,  filed,  and  outlawry  reversed  after 

filing  of  bill  but  before  plea  put  in,  practice  is  for 
plaintiff  to  move,  upon  notice,  that  defendant,  on 
new  subpoena  served  on  him  and  payment  to  him  of 
20«.  costs,  put  in  answer  within  limited  time.  Costs 
of  motion  borne  by  plaintiff,  380 

Parties — Testator  bequeathed  articles  of  furniture  to 
wife  for  life,  and  after  her  decease  to  daughter,  and 

fpve  residue  of  estate  for  separate  use  of  daughter 
or  life,  and  made  her  his  executrix,  who  proved 
will.  Bill  filed  by  daughter  and  her  husband  against 
widow,  stated  that  she  had,  as  agent  of  daughter, 
possessed  herself  of  divers  parts  of  testator's  estate, 
and  prayed  for  account  against  widow,  and  that  she 
might  give  security  for  furniture : — This  not  a  mis- 
joinder of  plaintiffs,  129 
-^-~  Where  nusband  of  one  of  next-of-kin  of  intestate 
had,  previously  to  death  of  intestate,  taken  benefit 
of  Insolvent  Debtors  Act, — assignee  of  husband  ne- 
cessary party  to  suit  instituted  for  administration  of 
estate  orintestate,  129 

Plaintiff  filed  bill  on  behalf  of  himself  and  all 

other  shareholders  in  a  company,  against  defendant, 
who  was  one  of  committee  of  management,  and 
stated  that  he  had  paid  up  his  deposits,  but  in  con- 
sequence of  other  snareholders  not  having  paid  their 
deposits,  undertaking  became  abortive ;  that  com- 
pany dissolved,  and  directors,  whose  names  were 
unknown  to  plaintiff,  had  handed  over  funds  to 
defendant.  Bill  prayed  an  account  generally,  and 
a  declaration  that  plaintiff  and  all  the  other  share- 
holders were  only  liable  to  pay  so  much  of  expenses 
as  they  would  have  been  justly  liable  to  if  all  de- 
posits had  been  paid  up.— Demurrer  allowed  because 
all  the  shareholders  had  not  an  interest  identical  with 
that  of  plaintiff,  and  because  other  directors  were 
not  made  parties.     Leave  to  amend  refused,  140 

— -  Bequest  of  residue  of  testator's  estate  to  trustees 
upon  trust,  for  such  of  his  three  daughters  as  should 
attain  twenty-one  or  marry,  with  declaration  that, 
if  all  three  should  die  under  twenty-one  and  un- 
married, trust  funds  should  go  to  persons  who, 
under  Statutes  of  Distributions,  woulo  then  be  (rn* 


INDEX. 


titled  thereto :  testator  left  his  widow  and  hii  three 
daughters,  all  infants  and  unmarried,  and  his  only 
children,  him  surviving.  Bill  being  filed  by  widow 
and  three  daughters  against  trustees,  for  adminis- 
tration of  estate,— demurrer  for  misioinder  of  plain- 
tiff's, widow  being  co-plaintiff  with  children,  and 
because  she  was  not  anecessary  party,  overruled,  174 
Parties  (continued) — Principles  on  which  Court  acts 
in  allowing  parties  to  cause  to  be  witnesses  on 
Uieir  own  behalf  upon  trial  of  issue,  226 

At  hearing  of  suit,  by  one  cestui  que  trust  against 

trustees  and  some  other  parties  interested  to  restore 
a  fund  held  in  trust  for  a  class, — there  must  be 
proof  that  all  persons  constituting  class  are  before 
the  Court,  241 

Administration  limited  eul  litem  constitutes  suf- 
ficient representative  for  purposes  of  suit  in  equity, 
where  by  practice  of  ecclesiastical  courts  general 
administration  cannot  be  obtained.  At  hearing, 
cause  was  directed  to  stand  over  for  want  of  parties. 
— Plaintiff  having  obtained  leave  to  amend  did  not 
thereby  preclude  himself  fh>m  appealing,  297 

—* —  Testator,  on  marriage  of  daughter  A,  covenanted 
with  trustees  of  settlement  to  leave  by  will  to  A. 
aliquot  share  of  real  and  personal  estate  of  which 
he  should  die  possessed :  testator,  having  survived 
A.,  died,  and  by  will  left  all  his  real  and  personal 
estate  to  trustees,  upon  trust  to  convert  ana  collect 
and  stand  possessea  of  proceeds  for  benefit  of  all 
his  children,  exclusively  of  A,  and  empowered 
trustees  to  give  effectual  receipts  for  money  payable 
under  hia  will. — To  bill  by  husband,  administrator 
of  A,  i^inst  trustees  and  executors,  praying  account 
of  testator's  estate,  and  that  A.*s  share  be  conveyed 
and  assigned  to  plaintiff,  ctsim  que  trusts  under  will 
necessary  parties,  369 

Defendant,  tenant  in  tail  in  remainder  of  real 

estate  expectant  upon  death  of  his  fiither,  cove- 
nanted with  plaintiff  that  he  would,  on  decease  of 
his  Either,  suffer  recovery  of  entailed  estate  in 
fiivour  of  plaintiff,  as  secnnty  against  loss  by  reason 
of  his  havinff  guaranteed  payment  of  annuity 
granted  by  demidant :  plaintiffnled  bill,  after  death 
of  defendant's  father,  against  defendant  alone,  pray- 
ing specific  performance.  Objection  by  defendant's 
answer,  that  certain  creditors  upon  Judgments  en- 
tered op  against  defendant  prior  to  death  of  his 
father,  but  subsequently  to  oeed  of  covenant,  had 
acquired  by  force  of  1  &  2  Vict.  c.  1 10.  charges  upon 
estate  prior  to  pluntiff's  claim,  and  were  necessary 
parties,  disallowed,  as  beins  otgection  to  merits,  and 
not  for  vrant  of  parties,  370 

See  Account.   Administration.   Creditors'  Suit. 

Practice.    Railway. 

PartnersMp—On  application  of  all  parties  to  a  cause, 
order  made  appointing  at  once  a  party  named  by 
them  receiver  of  partnership  estate  and  effects,  ab- 
solute property  of  the  parties  to  cause,  requiring 
only  his  own  personal  security,  and  notwithstanding 
previous  order  in  cause  directing  reference  to  Master 
in  usual  form  to  appoint  a  receiver  of  partnership 
estate  and  effects,  76 

A  trader,  by  will,  appointed  hia  partner  and 

others  executors,  and  autnorised  partner  to  purchase 
his  share  of  trade  premises  ana  stock ;  If  he  de- 
eUned,  trade  to  be  carried  on  for  benefit  of  testator's 
wife  and  family :  valuation  was  made,  and  surviring 
partner  took  possession  under  circumstances  which 
induced  Court  to  set  aside  sale  as  tnvaHd:  sur- 
viving partner,  and  tubseonentiy  his  son  and 
legatee,  carried  on  business  tor  several  years,  and 
son  ultimately  became  bankrupt :  partnership  pro- 
perty was  then  sold,  and  proceeds  paid  into  court. 
—Held,  tiiat  representatives  of  deceased  partner 
entitied  to  one  moiety  of  fund  in  court,  and  to  lien 


on  other  for  sums  found  b^  Master  to  be  due  m 
them  from  estate  of  surviving  partner ;  and  that 
their  claim  ought  to  be  satisfied  in  preference  to 
debts  of  creditors  of  bankrupt, — case  not  being  af- 
fected by  question,  whether  any  of  partnership  stock 
was  or  waa  not  in  order  or  disposition  of  bankrupt, 
282 

— —  See  Witness. 

Pa/m<— Plaintiff  granted  licence  to  defendaiit  to  ose 
two  patents,  upon  payment  of  certain  royalties. 
P1«ntiff  afterwards  put  in  disclaimer  as  to  part  of 
his  patent;  defendant  refused  to  continue  payii^ 
royalties,  on  ground  that  licence  void.  Bill  prayed 
account  of  royalties  under  licence:  and  in  case  de- 
fendant should  dispute  plaintiff's  right  to  jiayasent 
by  reason  of  invalidity  of  patent  or  odierwise,  that 
defendant  might  be  restrained  from  continuing  to 
manufacture  articles  subject  of  patent.  Upon  de- 
murrer, held,  that  if  licence  void,  and  defcBdaats 
not  bound  to  account,  they  ought  to  be  restrained 
from  acting  without  authority  of  plaintiff,  and  de- 
murrer overruled,  43 

Pauper — Legal  personal  representative  of  testafor, 
beneficially  interested  under  will,  not  allowed  to 
sue  informd  pauperiSf  287 

Where  plaintiff  obtained  order  to  sue  infinmd 

pauperis f  but  before  service  defendant  gave  nolke 
to  aismiss  bill  for  want  of  prosecution,  and  plahitiff 
then  served  defendant  with  order  to  sue  m  firmd 
pauperis,  and  filed  replication,— order  took  cflbct 
fVom  time  of  service,  and  defendant  entitied  to  bring 
on  motion  for  purpose  of  getting  costs  of  it,  4S4 

Payment  ff  Money  into  Court — Considerations  which 
influence  Court  in  ordering  money  to  be  paid  into 
court  when  titie  to  it  disputed,  121 

under  Trustee  Act  (see  Trust  and  Trustee),  395 

-  See  Sale.    Vendor  and  Purchaser. 

Petition — under  Sir  Samuel  Romilly's  Act  (see 
School),  450 

Pleading— B\\\  filed  to  recover  sum  far  exccedhiK 
5,000l  Plaintiff  died,  and  hia  executrix  filed  bill 
of  revivor.  Plea,  that  stamp  on  probate  insuflkient, 
as  it  did  not  cover  assets  exceeding  5,0001.,  wUch 
was  less  than  amount  claimed  by  onginal  bill,  over- 
ruled, on  ground  that  negative  plea  should  not  have 
atated  affirmative  matter,  though  plea  would  have 
been  good  had  it  merely  averred  tnat  pldntiff  was 
not  executrix,  38 

Bill  filed  by  party,  alleging  that  he  was  sole 

next-of-kin  of  intestate,  and  that  defendant  was 
legal  personal  representative  of  intestate^  pnying 
an  account,  and  charging,  in  uaual  form,  that  defen- 
dant had  in  her  possession  documents  relating  to 
matters  aforesaid^nd  whereby  truth  of  said  matters 
would  appear.  Defendant  pleaded  to  whole  UU, 
except  so  much  aa  sought  discovery  of  testator's 
next-of-kin,  and  as  to  so  much  as  sought  discovery 
of  documents  whereby  truth  of  Buett  allegaticTO 
would  appear;  and  in  her  answer  stated  that  tes- 
tator left  defendant  and  another  perwn  his  next-Df- 
kin,  and  denied  that  she  had  documents  whereby 
truth  of  saidallegations  would  tppear.  Master  haHng 
found  answer  insufficient,— Answer  sufficient  aa  to 
such  parts  of  bill  as  were  not  covered  by  plea ;  and 
exceptions  to  Master's  report  allowed,  63 

^-—  To  bill  alleging  that  defendant  had  agreed  to 
purchase  house  on  certain  terms;  that  agiceiaent 
was  made  out  by  letters  after  mentioned ;  and  that 
such  letters  were  sufficient  memorandum  of  s^gree- 
ment  signed  by  defendant,  answer  denied  that 
agreement  in  bill  mentioned,  or  any  agreement,  hod 
been  made  out  by  said  letters:  that  letters  did  not 
amount  to  agreement ;  and  insisted  that  no  binding 
agreement  had  been  entered  into  by  Mm.— Defen- 
dant had  not  by  his  answer  dajmed  benefit  of 
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.  Sutule  of  Frauib,  and  could  not  avail  bioaelf  of  it, 
347 

Where  piaintilb,  by  bill,  set  up  title  to  estate, 

and  alleged  defendant  bad  got  possession  of  estate 
and  title  deeds,  and  that  there  were  outstanding 
terms,  mortgages,  incumbrances,  and  uneipired 
leases  affecting  estate}  and  praved  discovery  of 
documents,  and  that  plaintiffs  mignt  have  estate  and 
outstanding  terms  conveyed  to  them ;  and  also  in- 
junction to  restrain  defendant  from  setting  up  any 
outstanding  terms  in  bar  of  action  of  cjjectment, — 
plea,  that  defendant  sole  tenant  in  fee,  and  no  out- 
standing estate,  is  good,  393 

-  See  rarties.    Practice. 

PoKwr— By  marriage  settlement  real  property  was 
settled  upon  husband  and  wife  for  life,  and  after- 
wards upon  such  children  of  marriage  as  they 
should  Jointly  appoint;  in  de&ult  of  joint  appoint- 
ment, as  survivor  should  appoint,  and  m  de« 
fault  of  such  appointment  to  cnildren  equally,  as 
tenants  in  common.  Wife  died  without  having 
Joined  in  any  appointment  Husband  subsequently 
executed  deed- poll,  absolutelv  relea«in|^  his  power 
of  appointment,  and  afterwards  by  his  will  professed 
to  execute  power  of  selection,  without  taking  notice 
of  deed  of  release,  and  divided  property  in  unequal 
shares  between  his  children.  Deed-poll  releasing 
power  mUid ;  children  took  as  tenants  in  common ; 
and  will  inoperative  as  an  execution  of  power, 
145 

Where,  husband  and  wife  having  joint  power  of 

appointment,  wife  executed  power  by  win  during 
her  husband's  lifetime,-- will  invalid;  and  section 
24.  of  Will  Act,  which  directs  that  every  will  shall 
speak  from  death  of  testator,  cannot  apply  to  wills 
void  ab  initio ;  and  probate  granted  of  wm,  in  respect 
of  appointment,  will  not  make  it  valid,  398 

'—  Where  sum  of  stock  held  in  trust  for  lady  for 
life,  then  for  any  husband  for  life,  in  case  she  should 
appoint  to  him,  and  subject  thereto,  in  trust  for  her 
children;  and  in  defeult  of  children,  to  such  uses  as 
she  should  appoint, — Lady,  at  age  of  sixty-eight, 
having  never  been  married,  and  having  appointed 
fond  to  herself,  and  released  power  of  appointment, 
entitled  to  transfer  of  capital,  458 

^—  Donee  of  power  of  appointment  over  personal 
estate  having  exercised  the  same,  and  reserved 
power  of  revocation  merely:— that  power  included 
power  of  limiting  new  uses.  Description  of  fund 
appointed,  481 

^—  See  Lease.    Settlement    Will. 

/^roc/tce— Under  order  for  time  to  answer  simply,  de- 
fendant may  put  in  a  plea.  A  defendant  abroad,  after 
two  orders  for  time  to  answer  simply,  obtained  a 
third,  upon  representation  that  answer  was  prepared 
and  intended  to  be  filed  forthwith.  The  third  order, 
as  delivered  out,  was  "  to  plead,  answer,  or  demur, 
not  demurring  alone;"  and  defendant  thereupon 
filed  a  plea  of  outlawry.  Upon  motion,  the  word 
•*  plead,^'  and  the  words  "  or  demur,  not  demurrinff 
alone,"  were  ordered  to  be  struck  out,  on  ground 
that  defendant  did  not  intend  to  ask,  or  Master  to 
grant,  a  more  extended  order. — Upuu  subsequent 
motion,  plea  ordered  to  be  taken  on  file  for  irregu- 
larity, with  costs,  upon  ground  that  filing  of  a 
plea,  though  in  terms  of  amended  order,  was,  under 
circuotstances,  an  abuse  of  that  order,  96 

But  upon  appeal  to  Lord  Chancellor  the  above 
order  to  take  plea  off  the  file  was  discharged,  as 
while  order  fer  further  time  to  answer  subsisting, 
no  irregularity  had  been  committed  in  filing  such 
plea,  853 

Under  an  order  made  at  the  Rolls,  a  solicitor 

delivered  his  bill  of  costs  to  A.  Motion  subseouently 
made  by  A,  before  another  branch  of  Court  of^ Chan- 


cery, that  solicitor  should  deliver  all  A.*s  deeds,  fcc, 
in  his  custody,  to  A,— irregular,  102 

—  In  1800  London  Dock  Company  obtained  an  act 
of  parliament,  empowering  them  to  purchase  lands 
ana  hereditaments  situate  in  certain  parishes  and 
necessary  for  making  docks  and  other  accommoda- 
tion for  their  shipping;  and  in  case  of  settled  estates 
to  pay  purchase-money  into  Chancerv,  which,  until 
re>investment  in  real  estate,  was  to  be  laid  out  by 
order  of  Court  in  Accountant  General's  name,  in 
3/.  per  cents,  dividends  to  be  paid  to  persons  en- 
titled to  rents  and  profits,  in  case  any  real  estate  had 
been  purchased  under  sanction  of  Court  Company 
purchased  houses,  which,  on  marriage  of  A.  and  B, 
after  reserving  life  estate  to  A,  had  been  conveyed 
to  trustees  in  usual  way,  in  trust  for  B,  for  life,  with 
remainder  to  children  of  marriage  in  tail,  with 
remainder,  in  defeult  of  children,  to  heirs  of  B. 
Purchase  money  was  paid  into  Chancerv,  in  pur- 
suance of  act  C.  petitioned  Court,  under  act,  on 
deaths  of  A.  and  B.  (without  having  had  issue), 
seeking  reference  to  Master  to  inquire  who  was 
heir-at-law  of  B.  Master,  by  his  report,  found 
C.  to  be  heir  ex  parte  maiem<A,  but  did  not  other- 
wise find  who  was  heir  of  B ;  and  reference  back 
to  Master  was  directed  as  to  heir-at-law  of  B.  D. 
thereupon  presented  petition,  seeking  inquiry 
before  Master,  whether  be  was  not  heir-at-law  of 
B,  and  prayiqg  production  of  papers  by  aU  parties 
and  their  examination  before  Master  on  interro- 
gatories.— D.'s  petition  held  irregular  and  unnecea- 
sary,  and  that  he  might  take  advantage  of  inquiry 
still  pending  before  Master,  under  petition  of  C. 
Also,  direction  for  production  of  papers  by  parties, 
and  their  examination  on  interrogatories,  held  con- 
trary to  practice,  on  petition  like  present.  Party 
going  in  before  Master,  if  unsuccessful,  not  liable  to 
costs,  except  in  case  of  misconduct.  Party,  having 
chaige  ana  conduct  of  proceedings,  under  order  of 
reference  before  Master,  if  unsuccessful  by  reason 
of  Master's  report  being  unfevourable  to  his  daim, 
vrill  be  compelled  to  file  report  on  application  of 
interested  party,  for  whose  protection  andasautance 
report  necessary  to  be  filed.  111 

—  Considerations  which  influence  the  Court  in 
ordering  money  to  be  paid  into  court,  when  tide  to 
itdbputed,  121 

—  Replication  filed  in  January  1816,  and  sub- 
poena to  rejmn  served  in  February  1816;  no  further 
step  taken  till  November  1847,  when  plaintiffs  ap- 
plied for  leave  to  withdraw  replication  and  file  new 
one ;  this  being  refused,  defendants  moved  to  dis- 
miss for  want  of  prosecution;  that  motion  also 
refused,  but  leave  given  to  set  down  cause.  Plain- 
tiff* then  proceeded  to  examine  witnesses : — Motion 
by  defendants  for  suppression  of  depositions  refused, 
on  ground  that  pubucation  had  not  passed,  135 

as  to  course  of  proceeding  for  re-transfer  of 


stock  under  56  Geo.  i,  c.  60.  (see  Stock),  163 

—  Who  may  sue  in  formd  pauperis  (see  Pauper),  287 

—  Upon  bill  filed  by  legatee,  claiming  legacies 
under  will,  against  executrix,  and  other  legatees, 
statinp  that  legatee,  named  as  a  defendant,  was  out  of 
jurisdiction,  leave  having  been  given  to  file  replication 
against  defendants  who  had  appeared  and  answered, 
afterwards  to  set  down  cause  for  hearing  against 
them ;  and  absent  legatee  not  being  proved  at  near- 
ing  to  be  out  of  jurisdiction.— Court,  notwithstand- 
ing, proceeded  to  dispose  of  questions  as  to  those 
legacies  in  which  absent  legatee  was  not  interested, 
and  reserved  questions  as  to  those  in  which  he 
was  suggested  to  have  an  interest ;  directing  latter 
legacies  to  be  brouf^ht  into  court,  and  referring 
it  to  Master  to  in^mre  whether  absent  defendant 
was  out  of  jurisdiction,  311 
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Practice  (continued) — as  to  reference  back  to  Master 
on  exceptions  to  his  report  in  favour  of  title,  315 

as  to  reference  back  to  Master  as  to  title  (see 

Vendor  and  Purchaser),  359 

as  to  enlarging  time  in  order  for  payment  of 

mortgage  debt  witnout  vacating  inrolment  of  order 
(see  Mortgage),  368 

Rule  that  parties  must  state  facts  clearly  to 

Court  applies  only  to  material  facts,  378 

• as  to  service  of  traversing  note  where  56th  Order 

of  May  1845  not  applicable,  384 

as  to  order  for  cnanging  solicitor  on  petition  for 

payment  out  of  court  (see  Solicitor),  384 

as  to  discharge  of  married  woman,  sued  as  feme 

sole,  and  committed  for  contempt,  without  plea  of 
coverture  (see  Baron  and  Feme),  392 

— ^  Order  to  inrol  decree  nunc  pro  tunc  must  be 
served,  426 

as  to  setting  down  cause  after  trial  (see  Appeal), 


449 

See  Account   Bill.    Costs.    Depositions.   Fund 

in    Court     Pauper.     Production  of  Documents. 
Replication.    Solicitor.    Subpoena. 

Prerogative  /Idminitiration,    See  Fund  in  Court 
Presumption — against  woman  of  advanced  age  having 

issue,  458 
Principal  and  Agent — Defendant  granted  to  plaintiff 
an  annuity,  re-purchasable  upon  giving  six  months' 
notice,     x.  only  was  employed  in  transaction  by 
both  parties.    In  May  1830  notice  was  ^ven  to 

Slaintiff  that  annuity  would  be  re-purchased  in 
fovember.  In  August  defendant  placed  in  Y.'s 
hands  money,  part  of  which  was  to  oe  applied  in 
re-purchasing  annuity.  In  October  plaintiff,  upon 
application  of  Y,  executed  a  re-assignment  of  an- 
nuity, but  did  not  receive  money  nor  sign  any 
receipt  for  it.  Y.  retained  money  in  his  hands,  and 
continued  payments  of  annuity  to  plaintiff,  and 
shewed  deed  of  re-assignment  to  defendant,  as  a 
proof  that  money  had  been  duly  paid.  Y.  afterwards 
died  insolvent:— Held,  that  loss  must  fall  upon 
defendant,  and  plaintiff  was  entitled  to  receive 
money  for  re-purchase  of  annuity,  and  to  arrears, 
45 
— -  Plaintiff,  a  captain  of  an  East  India  Company's 
ship,  upon  arriving  at  Madras  with  cargo,  reported 
hiroseli  to  Government  Board,  and  was  directed  by 
that  board  to  place  himself  under  orders  of  Marine 
Board  of  Madras.  Negotiations  for  purchase  ft-om 
East  India  Company  of  cotton  on  his  own  account 
were  carried  on  between  plaintiff  and  Marine  Board, 
by  whom  plaintiff  was  allowed  to  ship  cotton  free 
of  freight  to  Canton.  Contract  as  to  ft-eight  was  not 
confirmed  by  Government  Board,  who  had  previ- 
ously stated  to  Marine  Board  that  freight  was  to 
be  paid  by  plaintiff.  Government  must  abide  by 
contract  entered  into  by  their  agents,  the  Marine 
Board;  and  if  latter  had  exceeded  their  authority 
in  allowing  cotton  to  be  shipped  free  of  freight, 
plaintiff,  who  was  innocent  purchaser,  was  not  to 
suffer  the  loss,  178 

See  Solicitor.    Will. 

Prisoner.    See  Attachment    Baron  and  Feme. 

Privileged  Communication,  See  Production  of  Docu- 
ments. 

Production  of  Z><MMimen/«— Notwithstanding  statement 
in  defendant's  answer  that  a  deed  of  conveyance, 
production  of  which  is  sought  by  plaintiff  lor  his 
inspection,  is  bis  title  deed,  and  does  not  in  any 
manner  evideiicejilaintiff's  title,  deed  will  be  ordered 
to  be  produced  if  it  appear  on  Uie  face  of  answer 
that  contents  may  prove  material  to  plaintiff's  case, 
154 

Demise  to  trustees  for  ninety-nine  years,  in 

trust,  to  permit  wife  of  lessor,  or  such  persons  as 


she  should  by  will  appoint,  to  receive  rents  darfu^ 
th  e  term :  The  fee  simple  was  afterwards  purc^ed, 
subject  to  term,  -and  purchaser  subsequently  pur- 
chased and  took  assignment  of  term  from  wife  and 
trustees:  Wife,  as  was  alleged,  by  her  will  be- 
queathed estate  to  plaintiff;  but  will,  and  title  of 
pluntiff  under  it,  were  not  admitted  by  defendant, 
who  acknowledged  he  had  original  demise  and 
indenture  of  assignment,  an  abstract  of  which  latter 
deed  he  set  forth  in  his  answer.  Plaintiff  not  enti- 
tled to  production  of  any  of  deeds,  249 
— ^  Bill  filed  against  trustees  and  ee$tm  que  trust  to 
set  aside  conveyance:  trustees  admitted  possession 
of  letters,  &c.,  but  insisted  they  were  privileged 
communications  between  them  and  thor  cestui  que 
trust f  for  whom  they,  or  one  of  them,  acted  as  soli- 
citor: cestui  qve  trust f  by  answer,  denied  other 
defendants  were  his  solicitors;  but  stated,  in  answer 
to  amended  bill,  that  letters,  ftc.  had  come  to  their 
possession  as  his  solicitors,  or  relative  to  matters  in 
which  he  had  consulted  them  respectii^  proceed- 
ings in  ecclesiastical  court,  to  enable  him  toinstract 
his  proctora. — Held,  that  answer  of  cestui  qua  trust 
mignt  be  read  by  plaintiff,  as  against  other  defen- 
dants, the  trustees,  upon  motion  for  them  to  produce 
letters,  &c. ;  and  order  made  for  their  proanction ; 
reversing  decision  of  Court  below,  343 

See  Practice. 

Protection — Right  to,  in  use  of  property  in  specie  not 
confined  to  articles  of  intrinsic  value  (see  Injunc- 
tion), 83 

BailwiOf — An  umpire  appointed  by  arbitrators  under 
section  27.  of  Lands  Clauses  Consolidation  Act 
is  entitled  to  the  three  months  allowed  by  section 
23.  for  arbitrators  or  umpire  to  make  award,  inde- 
pendently of  time  allowed,  by  section  SI,  to  arbi- 
trators to  make  their  award,  161 

Court  of  Chancery  will  not  allow  money  paid 

into  Uank  of  England  by  railway  company,  in 
respect  of  land  purchased  from  tenant  for  afe,  to  be 
laia  out  on  mortgage  security,  166 

Purchase-money  of  lands  taken  by  railway  com- 
pany, under  their  act«  from  tenant  in  tail,  naving 
oeen  pa'd  into  Bank,  tenant  in  tail  barred  entail  of 
money,  and  petitioned  for  payment  of  it  He  was 
not  entitled  to  costs  of  petition,  167 

The  promoters  of  an  intended  railway  issued  a 

prospectus,  stating  that  landowners  had  been  appBed 
to,  and  were  generally  in  Avour  of  line:  uiree 
persons  applied  separately  for  shares,  but  agreed 
among  themselves  that  they  should  be  jointly  in- 
terested in  any  shares  allotted  to  them :  prcMDOters 
allotted  shares  to  e%ch  of  them,  and  stated  that  ail 
shares  were  subscribed  for ;  and  allottees  signed 
usual  contracts:  an  act  was  afterwards  applied  for, 
but  was  opposed  by  owners  of  nearly  halfthe  land 
required,  and  was  ultimately  rejected:  in  truth  all 
shares  were  not  subscribed  for:  three  persons  filed 
bill  a^inst  promoters  to  recover  whole  of  their 
subscriptions. — Demurrer,  for  mi^oinder  of  plain- 
tiffs, and  also  for  want  of  equity,  overruled,  190 

Upon  petition  for  investment  in  ftmds  of  money 

paid  for  purchase  of  lands  under  Birmingham  Rail* 
way  Act,— Court  refused  to  order  company  to  pay 
costs,  193 

Petition  that  1,200^,  paid  by  railway  company, 

for  purchase  of  land,  might  be  applied  in  part  pay- 
ment of  2,800/.,  for  another  estate,  which  was  to  be 
mortgaged  as  security  for  remainder  of  purchaie- 
money, — reftised  on  ^ound  that  tmstea  cf  fund 
not  authorized  in  laying  out  money  in  purchase  of 
an  equity  of  redemption.  Petitioner  proposed  to 
make  up  amount  for  purchase  himself,  ana  prayed 
that  estate  might  be  conveyed  without  reference.— 
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Order  refused  without  reference  to  Master  to  approve 
of  title,  215 

The  provisional  committees  of  two  projected 


railway  companies  a^eed  that  companies  should  be 
amalgamated:  solicitors  of  one  or  them  opposed 
amalgamation,  and  refused  use  of  plans,  &c.,  then 
in  their  possession,  and  which  were  required  imme- 
diately for  parliamentary  purposes;  but  upon  re- 
ceiving cheque  for  gross  sum»  to  be  in  full  of  all 
demands,  gave  up  plans,  &c.,  and  undertook  to  send 
in  bill  of  costs.  Upon  petition  of  party  who  had 
purchased  scrip  in  company,  and  was  one  of  com- 
mittee, but  had  not  signed  subscribers'  agreement 
or  cheque,  Lord  Chancellor  (diffierin^  from  Court 
below)  ordered  solicitors  to  deliver  their  bill  of  costs 
for  taxation,  without  requiring  any  suit  to  be  insti- 
tuted, 219 

—  A  company  who  had  compulsory  power  to  pur- 
chase land  for  purposes  of  their  railway  and  other 
works,  entitled  to  purchase  whole  of  piece  of  land 
numbered  on  railway  plans,  which  ttiey  required 
for  addirional  station  and  other  works  connected 
with  their  railway,  although  part  would  have  been 
sufficient  for  line,  and  plans  merely  shewed  line, 
and  not  any  intention  of  constructing  other  works 
there,  235 

—  Great  Western  Railway  Company  agreed  with 
two  other  companies  that  they  should  amalgamate 
and  sell  their  railways  to  them:  one  only  had 
authority  by  their  act  to  sell  their  railway  to  Oreat 
Western  Company;  but  an  act  was  afterwards  ob- 
tidned,  empowering  them  to  do  so :  A  change  after- 
wards took  place  among  proprietors  of  one  of  two 
companies,  who  were  unwilling  to  perform  contract, 
and  upon  bill  filed  by  Oreat  Western  Company  for 
specific  performance,  put  in  general  demurrer  for 
want  of  equity. — Demurrer  overruled,  243 

—  Dean  and  chapter,  and  their  lessee,  sold  land  to 
railway  company  for  1,760/.,  which  sum  was  paid 
into  Bank. — ^The  Court  refused,  on  petition  of  lessee, 
to  apportion  purchase-money  between  him  and  dean 
and  chapter,  249 

—  The  decision  in  Belt  v.  Mexbaroughf  15  Law  J. 
Rep.  (n.s.)  Chanc.  452,  affirmed,  296 

—  Money  paid  into  court  by  railway  company  as 
deposit  by  way  of  security,  under  section  85.  of 
8  Vict  c.  18,  cannot  be  paid  out  upon  petition  until 
payment  of  costs  incurred,  314 

—  Railway  act  gave  power  to  directors  to  borrow 
money  upon  debentures,  when  all  shares  allotted 
and  half  capital  paid  up :  Company  having  great 
number  of  shares  unallotted,  contracted  to  sell 
them  to  defendant  at  discount  of  5/.  per  share, 
and  upon  payment  by  defendant  of  whole  sum 
agreed  upon,  company  were  to  deliver  debentures 
to  amount  of  51,  per  share  to  defendant,  payable 
three  years  after  date,  provided  they  were  in  a  posi- 
tion legally  to  do  so :  Much  less  than  half  the  capital 
had  been  paid  up. — Upon  demurrer  to  bill  by  com- 
pany for  specific  perrormance,  held,  that  contract 
could  not  be  enforced,  366 

—  Where  upon  purchase  of  land  by  railway  com- 
pany belonging  to  rectory  of  Bredicot  for  200/.,  new 
purchase  was  found  for  179/.  10s.,— petition  that 
surplus  might  be  paid  to  rector  in  liquidation  of 
extra  costs  beyond  those  allowed  by  act  refused,  414 

—  Company  not  liable  under  their  act  for  costs 
incurred  by  application  of  purchase-money  of  land 
in  paying  off  incumbrance  upon  it,  422 

—  Notice  by  railway  company  of  intention  to  ton- 
ne] not  preclude  them  from  giving  notice  for,  or 
taking  surface  where  tunnel  dangerous  or  imprac- 
ticable. Power  to  take  certain  quantity  of  land  not 
exhausted  by  taking  part  only  in  first  instance,  431 

—  Company,  assuming  to  act  under  85th  section  of 


Lands  Clauses  Consolidation  Act,  took  possession 
of  lands  of  A ;  whereupon  A.  filed  injunction  bill 
against  them  and  moved.  By  arrangement  made  at 
hearing,  company  undertook  to  bring  question  of 
value  before  jury  as  soon  as  possible,  and  value  was 
accordingly  ascertained,  and  amount  paid  to  A  :— 
Motion  by  A.  to  tax  costs  of  suit,  and  that  company 
might  pav  them,  and  that  all  further  procedings  in 
suit  might  be  stayed,  refused,  but  costs  of  it  re- 
served, 436 

Railway  company  having  required  certain  lands 

of  petitioner,  matter  referred  to  arbitration.  Pe- 
titioner applied  to  Queen's  Bench  to  set  award 
aside,  whereupon  company  refused  to  allow  him 
usual  costs  incident  to  investigation  of  title  and 
preparation  of  conveyances^  contending  he  had 
brought  himself  within  the  exception  contained  in 
80th  section  of  Lands  Clauses  Consolidation  Act  :— 
Objection  raised  by  petitioner  not  capricious  or  un- 
substantial, and  entitied  to  his  costs,  454 

See  Legacy.    Parties. 

Rate.    See  Municipal  Corporation  Act. 

Receiver.    See  Partnership. 

Rrferenct  to  4f<M/er~to  approve  of  tiUe  (see  Railway), 

Releate'-to  executors  (see  Baron  and  Feme),  357 

i{e;>/tc<i/ioii— Where  notice  of  filing  not  given  on  same 
day  on  which  replication  filed,  as  required  by  23rd 
Order  of  October  1842,  Court  will  not  declare  repli- 
cation void;  but  will  correct  consequence  of  irregu- 
larity, by  adding  to  time  allowed  to  defendant  for 
taking  next  step  in  cause  time  lost  to  him  by  delay 
in  service  of  notice :  contrd,  Johnson  v.  Tucker,  Vice 
Chancellor  of  England,  *^9 

Renerrionary  Interest.    See  Baron  and  Feme. 

Revivor — C/aupre,  whether  sustainable  for  costs  only,  25 

Sale — No  invariable  rule  as  to  sum  to  be  paid  into 
court  on  obtaining  order  opening  biddings  at  sale 
directed  by  Court,  but  where  27,000/.  the  last  bid- 
ding, 3,400/.  ordered  to  be  paid  into  court  by  appli- 
cant, 485 

&Aoo/---Court  has  no  jurisdiction,  except  under  an 
information,  to  decide  whetiier  trustees  of  grammar 
school  had  power  to  alter  regulations  of  school,  and 
petition  under  Sir  Samuel  Romilly's  Act  alleging 
trustees  had  no  power  dismissed  with  costs,  450 

Securities.    See  Solicitor. 

^/-o^  >  Testatrix  devised  real  estate  to  A.  on  trusts 
for  sale,  and  directed  him  to  pay  legacy  to  B.  out 
of  purchase-money,  and  appointed  A.  executor,  who 
proved  will.  B,  in  lifetime  of  testatrix,  married  C. 
B.  had,  in  lifetime  of  testatrix,  taken  banker's 
deposit  note  for  40/.  belonging  to  her,  and,  on  her 
death,  refused  to  deliver  it  to  A.  A.  brought  trover 
against  C,  and  recovered  42/.  damages,  to  be  re- 
duced to  40f.  on  delivery  of  note.  A.  hnving 
refuted  to  pay  legacy,  except  on  condition  of  de- 
ducting costt  of  action,  bill  was  filed  by  B.  and  C. 
against  A.  fur  payment  of  legacy.  After  suit  com- 
menced, C.  delivered  up  note : — A.  had  no  right  to 
set  off  losts  of  action  against  legacy,  86 

Settlement — A,  on  marriage  of  his  daughter  Elizabeth, 
agreed,  by  indenture  of  settlement  made  on  her 
marriage,  to  which  he  was  party,  that  his  executors 
or  administrators  should,  within  twelve  months  alter 
decease  of  survivor  of  himself  and  his  wife,  in  case 
of  his  giving  to  his  other  daughter  Sarsh  more  thun 
sum  or  value  of  1.500/.  for  her  portion,  pay  or 
deliver  unto  J,  husband  of  Elicabeth,  such  portion 
ot  other  sums,  or  property,  as  should  make  portion 
or  fortune  of  Elisabeth  equal  to  that  of  S»trah ;  a:id 
by  same  indenture  A.  covenanted  with  J,  his 
executors  and  administrators,  to  pay  J.  1,500/.  in 
manner  tlicrein  mentioned,  and  that  in  case  A. 
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should  give  to  his  other  daughter  Sarah,  on  her 
marriage  or  otherwise,  a  greater  portion  or  fortune 
than  1.500/.  in  money  or  value,  his  executors  or 
administrators  should  and  would,  within  space  of 
twelve  calendar  months  next  after  decease  of  sur- 
vivor of  himself  and  his  wife,  pay  and  deliver  over 
to  J,  his  executors  or  administrators,  in  money  or 
value,  such  further  or  other  sum  or  property  as 
would  he  equal  to  portion  or  fortune  given  to  or 
intended  for  Sarah.  A.  paid  l,500iL,  covenanted 
hy  him  to  be  paid  to  J,  and  on  marriage  of  his 
daughter  Sarah  to  O,  A.  paid  to  0.  sum  of  1,500/. 
as  marriage  portion  with  nis  daughter  Sarah.  A.*s 
wife  died  during  his  lifetime,  and  A,  bv  his  will, 
gave  to  trustees,  for  his  daughter  Sarah's  separate 
use,  life  interest  in  real  estates,  and  also  absolute 
interest  in  his  household  goods  and  furniture,  and 
charged  his  real  and  personal  estate  with  payment 
of  debts.— Executors  of  J.  entitled  under  agree- 
ment and  covenant  to  be  paid,  as  specialty  debt,  a 
sum  of  money  equal  to  amount  or  value  of  life 
interest  of  Sarah  in  real  estates  devised  in  her 
favour  by  A.'s  will,  67 
Settlement  (continued)— Where  trusts  of  stock  were,  by 
settlement,  declared  to  be  for  A ,  B,  C,  and  D,  equally ; 
with  proviso,  that  shares  of  females  should  not  be 

J>aid  to  them,  but  invested,  and  income  paid  to  them 
or  their  lives,  and  after  death  of  each  such  female 
trustees  should  stand  possessed  of  her  share  for 
such  persons  as  she  should  by  will  appoint,  and, 
in  de&ult  for  executors  or  administrators,  or  other 
personal  representatives  or  representative  of  such 
female, — each  female  had  absolute  interest  in  her 
share,  and  had  a  right  to  a  transfer,  95 

Truste  of  indenture  of  settlement  in  contempla- 
tion of  marriage,  not  affected  by  deed-poll  whereby 
(after  reciting  that  marriage  between  parties  was 
intended  to  be  shortly  afterwards  solemniied) 
parties  revoked  trusts  of  indenture  of  settlement, 
and  declared  that  trustees  of  indenture  should  hold 
settled  fund  in  trust  for  lady  absolutely  ;  although 
no  proof  of  undue  influence  by  intended  husband. 
Semble, — where  intended  husband  has  consulted 
and  dealt  with  late  guardian  of  intended  wife  in 
right  of  her  next  friend,  and  settlement  has  been 
executed  of  intended  wife's  property,  to  which  late 
guardian  was  party,  as  transferror  of  intended 
wife's  property  to  trustees,  it  is  not  competent  for 
intended  husband  immediately  afterwards,  and 
before  marriage  solemnised,  to  deal  with  lady  alone 
with  reference  to  settled  property  and  revocation 
of  truste  of  indenture  of  settlement  executed  in 
contemplation  of  marriage,  to  be  shortly  afterwards 
solemnised  between  them,  200 

—  By  proposed  terms  of  marriage  settlement  of 
ward  of  court,  approved  by  Matter,  fortune,  2,000/., 
was  to  be  assigned  to  trustees,  in  trust  for  intended 
wife  for  life  for  separate  use,  without  power  of 
anticipation;  and  after  her  decease  in  trust  for 
husband  for  life,  or  until  bankruptcy  or  imolvency ; 
and  afterwards  in  trust  for  such  of  children  of 
intended  marriage  as  intended  husband  and  wife 
should  appoint;  and  in  default  of  appointment  then 
equally  amongst  all  children. — Master  of  the  Rolls 
vsried  these  terms,  by  giving  intended  wife  power 
to  appoint  any  part,  not  exceeding  one  half  of 
principal,  in  favour  of  issue  of  subsequent  marriage 
uf  intended  wife,  215 

"—  By  marriage  settlement  husband  and  wife  cove- 
nanted that  all  personal  estate  to  which  intended 
wife  should  become  entitled  during  coverture, 
should  be  converted  into  money,  and  invested  in 
names  of  trustees,  on  trusu  therein  mentioned.  At 
dnte  of  settlement  father  of  intended  wife  had  in 
his   hands   money   belonging  to   hers    and   this 


circumstance  first  bacamt  known  to  husband  a^cr 
fether's  death. — This  money  not  bound  by  truste  of 
settlement,  345 

—  H.  died  intestate  as  to  real  estate,  and  indebted 
far  beyond  personal  estate,  leaving  M.  H.  his 
only  child  and  heires8>at-law:  in  August  1837,  M. 
H,  then  a  minor,  married  Insall.  articles  having 
been  previously  executed,  by  which  she  and  InsaU 
covenanted  to  settle  descended  estates  for  benefit 
of  herself,  intended  husband,  and  children;  and 
articles  provided  that  parties  thereto  might  any 
time  within  six  months  after  M.  U.  came  of  age, 
very  limitations  agreed  to  be  made,  and  that  settle- 
ment to  be  made  should  contain  power  of  revocation 
and  new  appointment :  Mrs.  Innli  attained  her  age 
in  January  1839,  and  in  May  1840  settlement 
executed,  purporting  to  be  in  pursuance  of  articles, 
containing  power  of  revocation,  and  two  days  after 

Sower  exercised  in  providing  for  debte  of  H.  In 
eptember  1840,  Mrs.  Insall  died,  and  in  suit 
instituted  bv  child  of  marriage,  impeaching  deeds 
of  May  1840,  to  which  no  creoitor  of  H.  was  party, 
settlement  decided  to  be  invalid,  and  property 
bound  by  truste  of  articles.  In  creditors'  suit,  in 
1844,  descended  estates  comprised  in  articles  held 
assete  available  for  payment  of  debte  of  H,  374 

—  Provisions  of  section  23.  of  Marriage  Act.  that 
property  of  wife  shall  be  so  settled  that  oflboding 
party  shall  derive  no  pecuniary  benefits  "  from  the 
marriage,"  satisfied  by  settlement  excluding  husband 
from  any  interest  in  wife's  property  **  by  force"  of 
marital  righto;  though  husoand  may  eventually, 
by  absolute  power  of  appointment  reserved  to 
wife  over  part  of  property,  obtain  benefit  by  act  of 
wife,  382 

—  Certain  estates  were  settled  upon  A,  B,  fer  life, 
with  remainder  to  his  son  fer  life,  with  remainders 
over  ;  and  power  was  given  to  trustees  to  sell  estate 
during  lives  of  A.  B,  and  his  son.  By  subsequent 
deed  A.  B.  conveyed  his  life  estate  to  his  son,  and 
after  his  death  to  remain  and  continue  to  several 
uses  and  estates,  and  upon  powers,  provisoes,  decla- 
rations, and  agreements,  expressed  and  declared  of 
and  concerning  said  hereditamente  by  previous 
identure  ulterior  to  limitations  therein  for  respective 
lives  of  A.  B.  and  his  son. — Not  intended,  unoertliis 
clause,  to  limit  new  life  estate  to  son,  without  sub- 
sequent powers,  during  his  life,  but  estate  still  sub- 
ject to  those  powers  which,  in  first  deed,  were  to  be 
found  subsequent  and  in  addition  to  limitations  to 
son  for  life;  and  that  trustees  consequently  retained 
immediate  power  of  sale,  419 

—  Appointment  of  new  trustees  (see  Trust  and 
Trustee),  439 

Real  estate  was  settled  on  A.  for  life,  witli  re- 
mainder to  B.  for  life,  with  remainder  to  trustees 
for  1,000  years,  with  remainder  to  C.  (the  eldest 
son  of  B.)  for  life,  with  remainder  to  first  and 
other  sons  of  C.  in  tail,  with  remainder  to  D. 
(second  sun  of  B.)  for  life,  with  remainder  to  first 
and  other  sons  of  D.  in  tail,  with  remainders  over. 
Trusts  of  term  were  to  raise  15,000/.  for  portions  of 
children  of  B.  (not  being  and  besides  an  eldest  or 
other  son  of  B,  who  at  decease  of  B.  and  A.  should 
be  entitled  to  same  estate^,  portions  to  be  paid  to 
such  younger  child  and  children,  if  sons,  at  twenty- 
one,  and  if  daughters,  at  twenty-one  or  marriage. 
C.  and  D.  both  attained  twenty-one.  Then  B.  died. 
Then  C.  died,  without  issue.  Lastly,  A.  died, 
whereby  D.  became  entitled  to  estates  in  possession. 
—Both  D.  and  personal  representatives  of  C.  ex- 
cluded from  sharing  in  the  15,000/.  raisable  nnder 
trust  term,  443 

—  See  Alien.  Appointment,  Baron  and  Feme. 
Will. 


CHANCERY. 


XV 


Sfiifi^  ^^d  Skiffph/f — hf  A.  ft  Co.  made  airangemciit 
with  D.  to  cell  him  «  ship  for  1,800/.:  bill  of  sale 
was  executed  by  them ;  but  no  part  of  money  paid, 
and  bill  not  delivered  to  D :  D.  took  away  bill  of 
■ale  without  knowledge  or  content  of  vendors,  but 
returned  it  a  few  days  after,  with  statement  that 
arrangement  was  not  to  be  carried  out :  it  was  sub- 
sequently discovered  that  D.  hsd,  when  bill  of  sale 
was  in  his  poesession,  procured  ship  to  be  registered 
in  his  own  name;  and  bill  was  filed  agsJnst  D, 
stating  these  fiiets,  and  praying  that  ship  might  be 
restored  to  vendors. — Demurrer  by  D,  for  want  of 
equity,  allowed,  854 

— ~~  Part-owner  of  ship  entitled,  as  i^inst  other 
part -owners,  to  have  nis  disbursements  for  outfit 
and  repairs,  necessary  to^int  adventure,  paid  out 
of  freight  earned  by  ship  before  any  division  of 
profits.  Mortgagee  of  seven-eighths  of  ship  and 
freight  can  only  claim  his  share  of  freight,  subject 
to  like  deductions,  323 

-— —  See  Principal  and  Agent 

SoUeitwr — Town  agent  of  solicitor  in  country  cannot, 
on  authority  |:iven  to  solicitor  for  particular  purj^ose, 
take  proceedinga  on  behalf  of  client  not  specially 
authorized.     B,  a  country  solicitor,  employed  by 

A.  and  C.  to  carry  in  and  prosecute  their  claims  as 
creditors  under  decree  of  Court  in  1841,  eroploved 
K.  as  his  London  agent  for  that  purpose,     neitner 

B.  nor  K.  were  solicitors  of  A.  ot  C,  except  in  that 
transaction.  In  1846  B.  died;  and  K,  in  1847, 
without  any  authority  from  A.  or  C,  and  without 
having  previously  obtiuned  any  order  of  Court, 
carried  in  a  state  of  Acts  and  charges  before  Master, 
complaining  of  an  arrangement  and  compromise 
being  entered  into  between  plaintiflk  and  defendants. 
K.  afterwards  abandoned  that  state  of  focts  and 
charges,  and  took  into  Master's  office  another  state 
of  facts  and  chaiiges  same  as  former,  except  that  it 
was  on  behalf  of  executor  of  B.  Master  disallowed 
last  state  of  facts  and  charges  on  production  of  an 
affidavit  of  service  of  warrant,  taken  out  by  plain  tiflf, 
on  K. — On  petition  of  plaintif&  and  one  of  defen- 
dants, K.  ordered  to  pay  costs  incurred  byjpetitioners 
in  and  about  proceedings  in  Master's  office,  having 
relation  to  the  two  states  of  foots  and  charges,  and 
costs  of  petition,  26 

Appeal  against  above  order  dismissed  with  costs,  33 1 
— ~  Firm  of  two  solicitors  transacted  business  for  a 
client  till  November  1843,  after  which  time  firm 
Joined  with  them  another  partner,  and  firm  of  three 
then  transacted  further  business  for  their  client. 
Partnership  of  three  no  lien  upon  papers  which 
came,  for  first  time,  into  their  possession,  for  costs 
due  in  respect  of  business  done  by  original  firm  of 
two,  61 

—  Agreement,  upon  compromise  of  suit,  between 
respective  solicitors  of  plaintiff  and  defendant, 
whereby  certain  benefits  were  to  be  derived  by 
defendant,  and  defendant's  solicitor  undertook  to 
pav  plaintiff's  solicitor  his  bill  of  coats,  and  indem- 
nify plaintiff  against  costs  of  other  defendants :  it 
was  not  stated  by  either  party  whether  the  other 
parts  of  agreement  had  or  had  not  been  performed. 
— An  order,  made  upon  motion  in  cause  and  matter 
of  defendants'  solicitor,  whereby  he  was  to  pay  bill 
of  plaintiff's  solidtor  witliin  two  days,  discharged 
upon  appeal,  265 

—  Previous  to  solidtor  solidting  an  act  of  parlia- 
ment on  behalf  of  plaintifi, deed  executed  by  them, 
by  which  solidtor  was  to  be  paid  at  rate  of  three 
guineas  per  day  during  his  employment : — Common 
order  for  taxation  of  bill,  omitting  all  mention  of 
or  reference  to  spedal  agreement  sufiSdent,  and 
spedal  order  or  notice  unnecessary,  affirming  de- 
cision below  (oule,  page  62).    The  6  fr  7  Vict  c.  73. 


has  retrospective  operstion,  not  only  on  bills  for 
business  which  was  taxable  before  that  act,  but  also 
on  bills  for  business  which  was,  by  that  act,  first 
made  taxable.  Qir<rrf— -whether  validity  of  spedal 
agreement,  which  applies  to  whole  of  bill  of  costs, 
can  be  decided  on  petition,  or  whether  bill  is  neoes- 
sary,  277 

<— —  Motion  by  an  executor  and  trustee  to  restrain  a 
solidtor  from  acting  for  plaintifik  in  a  suit,  charging 
executor  with  breaches  of  trust — ^refused,  though 
solicitor  emploved  many  years  in  testator's  affairs  by 
executor  who  had  made  many  confidential  commu- 
nications to  him  relating  thereto,  and  had  never 
discharged  him  from  bdng  his  solidtor,  346 

^—  Order  to  change  solidtor  not  necessary  upon 
petition  for  payment  out  of  court  of  monev  carried 
to  separate  account  of  dt^«;ndant  in  cause,  384 

Principles  on  which  Court  acts  in  sustaining 

securities  given  by  client  to  solidtor  for  bills  <m 
costs  and  monies  advanced,  385 

Specific  Pefformanee — Heir-at4aw  of  testator  brought 
action  to  try  validity  of  will,  and  failed ;  application 
for  new  trial  also  unsuccessful,  but  he  still  tnreatened 
to  dispute  will :  meantime  devisees  in  trust  under 
will  contracted  for  sale,  and  filed  bill  to  compel  per- 
formance bv  purehaser. — Held,  (reversing  decision 
of  Court  below,)  that  under  the  dreumstanoes,  pur- 
chaser oQght  not  to  be  required  to  complete  purchase, 
until  will  established ;  and  cause  stood  over  for  de- 
visees to  take  proceedings  for  that  purpose,  351 

^-^  Where  agreement  entered  into  with  two  vendors 
for  sale  of  two  nxths  of  certain  leasehold  property, 
together  with  other  the  estates  and  interest  of 
vendon  therein,  and  it  turned  out  that  vendors 
were  only  entitled  to  two  twenty-one  parts  each, — 
purchaser  entitled  to  specific  performance  of  con- 
tract! to  extent  of  vendors'  interests,  with  propor- 
tionate abatement,  469 

See  Contract.  Lease.  Parties.  Practice.  Rail- 
way.   Trust  and  Trustee.    Vendor  and  Purchaser. 

Stttmp,    See  Pleading.    Practice. 

Statutea—A  Geo.  2.  c.  21.  s.  2,    73 

13  Geo.  3.  c.  21.  ss.  3,  4,    73 

52  Geo.  3.  c.  101,    141 

53  Geo.  3.  c.  141,    381 

56Geo.  3.  &60,    168 

4  Geo.  4.  c.  76.  s.  23,    382 

1  Will.  4.  c  60,    415,  431 

1  WilL  4.  c  65.  a.  19.    436 

3  ft  4  Will.  4.  c.  27,    144,  486 

4  &  5  Will.  4.  c.  22,    441 

4  ft  5  Will.  4.  c  23,    430 

5  ft  6  Will.  4.  c.  76,    472 

7  Will.  4.  c  26.  s.  24,    398 

7  WUl.  4.  ft  1  Vict  c.  26,    459 

I  Vict.  0.  26.  s.  24,    423 

1  ft  2  Vict,  c  110,    428,  479 

3  ft  4  Vict  c.  26,    53 

6  ft  6  Vict  c.  45,    210 

6  ft  7  Vict  c.  73,    277 

8  Viot  c.  18.  ss.  23,  27,  31 ,    161 

8  Vict,  c  18.  s.  70,    166 

8  Vict.  c.  18.  s.  74,    249 

8  Vict  c.  18.  s.  85,    314 

8  ft  9  Vict  c.  70,    441 

10  ft  11  Vict.  c.  96,    166, 169,  395 

See  College  Stetutes.    Practice. 

Staying  ProeeetUnp,    See  Appeal.     Creditora'  Suit. 

Stock— In  proceedings  under  56  Geo.  3.  c.  60.  for  re- 
transfer  of  unclaimed  stock,  where  the  right  is  liti- 
gated,—proper  course  is  to  petition  Attorney  General 
and  Commissioners  for  Reduction  of  National  Debt, 
leaving  Court  to  direct  inquiries,  as  between  co- 
defendants,  or  to  order  bill  to  be  filed  to  ascertoin 
rights  of  parties.    To  bring  Attorney  GenersI  and 
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Commiasioiters  before  Court  by  bill  in  first  instance 

irregular,  163 
—  See  Fund  in  Court. 
Stop  Order,    See  Costs. 
Subpoena — Service  of  subpoena  to  appear  and  answer 

insuflScient,  where  copy  was  inclosed  in  letter  from 

ftlaiiitiflTs  solicitor  to  defendant,  and  defendant,  by 
etter,  acknowledged  receipt  of  letter  and  subpoena, 
and  stated  he  would  attend  to  it,  101 

« Where  bill  filed  by  shareholder  in  Irish  railway, 

on  behalf  of  himself  and  all  other  shareholders,  ex- 
cept defendaiitsi,  to  restrain  imprcper  payment  by 
defendants  of  monies  of  compsny,  order  for  service 
of  subpoena  to  appear  and  answer  on  company  in 
Ireland,  valid  and  proper,  though  onlv  one  defen- 
dant permanently  resident  in  England  and  rest  in 
Ireland,  and  company's  books  and  papers  in  Ire- 
land, 377 

See  Witness. 

Suit  —  B,  without  disclosing  grounds  of  his  title, 
claimed  an  estate  in  possesttion  of  A,  who  not- 
withstanding distinct  notice  of  B.*s  claim  expended 
money  in  improvements :  B,  who  had  title  only  to 
moiety,  which  he  knew  when  he  claimed  whole, 
afterwards  recovered  in  ejectment  Upon  bill  by  A. 
to  restrain  proceedings  in  ejectment, — Held,  on 
general  demurrer,  that  A.  had  no  ^uity  as  against 
B.  to  be  reimbursed  his  expenditure.  A.  granted  a 
building  lease  of  the  premises  to  C,  and  covenanted 
to  indemnify  him  against  eviction.  C.  expended 
money  in  building,  and  was  afterwards  evicted.^- 
Quare,  Whether  interest  of  A.  sufficient  to  support 
bill  by  him  against  B.  to  be  reimbursed  expendi- 
ture on  ground  of  B.*s  acquiescence.  Where  plain- 
tiff in  ejectment  leads  his  adversary  to  suppose  he 
intends  to  try  on  merits,  but,  in  surprise  ot  defen- 
dant, obtains  a  verdict  by  matter  of  estoppel, — 
Defendant  has  no  equity  to  set  aside  verdict,  if  it 
raises  no  impediment  to  his  again  trying  action  at 
law,  301 

Summary  Juritdiction.    See  Solicitor. 

Surprise,    See  Suit. 

Tailxie,    See  Will. 
Taxation.  ^  See  Costs. 

7t7/tf— Evidence  of,  and  reference  to  Master  as  to  (see 
Vendor  and  Purchaser),  359 

See  Lease. 

Traversing  ^o/e— Service  of  copy  of,  on  defendant 

KersonsiUy,  by  leave  of  Court,  good,  where  defendant 
as  taken  no  step  in  cause,  either  personally  or  by 
solicitor;  mode  of  service  under  56tD  Order  of  May 
1845  being  inapplicable.  384 

Where  defendants  reside  within  jurisdiction,  and 

appearance  entered  for  them  by  plaintiff,  but  they 
do  not  put  in  answer,  and  plaintiff  files  traversing 
note.  Court  has  jurisdiction  to  order  service  of 
copy  on  defendants  personally,  414 

Trust  and  Trustee^On  bill  filed  on  behalf  o(  infant 
against  two  trustees  for  maintenance  out  of  trust 
fund,  trustees  answer  separately,  one  insisting  that 
fund  should  be  accumulated,  and  the  other  that 
dividends  should  be  paid  to  father  of  infant  for  her 
maintenanee.  Only  one  set  of  costs  allowed  to  trus- 
tees, 13 

•^—  A,  a  tenant  for  life  with  power  of  leasing,  agreed 
to  grant  lease  of  house,  subject  with  other  property 
to  mortgage  vested  in  trustee,  and  in  which  A.'8 
wife  and  unborn  children  were  interested ;  to  enable 
A.  to  grant  valid  lease,  trustee  and  A.'s  wife  joined 
in  releasing  house  from  mortgage.— This  a  breach 
of  truat ;  but  trustee  and  A.  might  have  joined  in 
granting  valid  lease,  without  discharging  premises 
from  mortgNge.  Trustee  of  mortgage  with  discre- 
tionary power  to  act  as  settlor  might  have  done,  and 


to  accept  part  of  debt  in  aatisfiu^on,  ftc,  not  ^M^ta- 
rized  to  discharge  part  of  security,  315 

Trustees  of  will  having   paid  fund  into  court 

under  Trustee  Act,  to  which  six  le^tees  were  en- 
titled, order  made  on  petition,  allowing  two  legatees 
to  prove  title  to  part  of  fund  separately,  that  they 
might  obtain  their  shares  out  of  court,  petitioners 
undertaking  to  pay  costs  incurred,  without  prqudice 
to  their  right  to  institute  suit  against  trustees  in 
respect  of  their  interests  under  will,  395 

-~—  Under  trust,  for  sale  of  real  estate,  in  settlement 
by  which  trustee  directed  to  apply  proceeds  in  pay- 
ing off  incumbrances  upon  settled  estate,  as  well  as 
upon  other  family  estate,  trustee  may  mortgage 
estates,  396 

One  of  three  trustees  under  will  disclaimed  and 

another  became  lunatic: — upon  petition  of  sole 
acting  tru&tee  and  cestui  que  trusts  in  matter  of 
lunacy.  Court  had  no  jurisdiction  to  appoint  new 
trustee  in  place  of  disclaimiug  trustee,  but  appointed 
two  trustees  in  place  of  lunatic  Where  stock  stand- 
ing in  names  of  trustees,  one  of  whom  becomes 
lunatic,  and  new  trustees  appointed  in  his  place, 
stock  not  transferred  to  eestut  que  trust,  but  to  old 
and  new  trustees,  415 

Word  ''recommend"  in  will  not  create  a  bind- 
ing trust  (see  Will),  438 

— —  A.  and  B.  being  named  as  trustees  in  marriage 
settlement,  died  without  having  executed  it,  and 
without  having  had  any  trust  property  vested  in 
them.  Settlement  contained  usual  power  for  ap- 
poin  tment  of  new  trustees.  1  n  suit  for  appointmen  t 
of  new  trustees, — not  competent  to  Court  to  direct 
that  new  trustees  should  nave  power  of  naming 
their  successors  in  same  manner  as  if  they  had  betn 
original  trustees,  440 

Order  of  Lord  Chancellor,  under  the  Act  for 

better  securing  trust  funds  and  for  relief  of  trustees, 
as  to  contenu  of  affidavit  to  be  filed  b^  trustee 
desiring  to  pay  money  or  transfer  stock  mto  Ac- 
countant General's  handa  under  that  Act,  490 

See  Charity.    Costs.    Devise. 

Vendor  and  Parehaser — Defendants*  agent,  by  letter 
addressed  and  sent  to  plaintiffs  agent,  stated  that 
he  was  directed  to  offer  3,000i!.  for  certain  freehold 
property  and  effects  of  plaintiff.  Plaintifrs  agent, 
by  letter,  suted  that  he  accepted  the  offer  for  pro- 
perty and  eflfects;  adding.  '*  if  you  approve  or  the 
imlosed,  sign  the  same,  and  on  receipt  of  the  deposit 
we  will  sign  your  copy."  That  letter  contained 
memorandum  in  writing,  not  produced,  and  no 
evidence  adduced  on  either  side  to  shew  nature  or 
particulars  of  it.  On  bill  filed  by  vendor  against 
purchasers  for  specific  performance,  held  that  there 
was  a  binding  contract,  and  reference  directed  to 
inquire  into  title  to  freehold  property,  principal  sub- 
ject of  contract,  5 

Bktxte  sold,  under  decree,  in  November  1846. 

Conditions,  that  purchase-money  should  be  paid 
into  court  on  or  before  10th  of  January  1847,  and 
if,  from  any  cause  whatever,  money  should  not  be 
pud,  purchaser  making  default  to  pay  interest  from 
that  day  until  time  of  payment  There  being  a 
serious  defect  in  title,  purchaser  gave  notice  to 
vendors  that  money  vras  lying  idle,  and  motion  in 
January  that  he  might  pay  in  the  money  without 
accepting  title,  refused,  as  being  against  prsctice  of 
the  Court.  Defect  being  cured  in  September,  on 
motion  by  purchaser,  for  payment  of  the  money  into 
court,  he  was  held  exempt  from  paying  interest,  8 

-  Payment  of  purchase- money  into  court  and 
estate  sold  under  decree  without  prejudice  to  ques- 
tion of  title,  9 

Plaintiff  sold  by  auction  shares  in  mine  worked 
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on  cost'book  principle,  and  described  in  parUculars 
of  sale  as  '*imporunt  mining  ihares,  paying  large 
dividends.  Lot.  I.  One*half  share  in  tne  T.  mine," 
&c. :  Plaintiff  filed  his  bill  for  specific  performance ; 
and  upon  exceptions  to  Master's  report  of  good 
title,  held  (reversing  decision  below,  ante,  p.  79), 
that  vendor  not  bound  to  shew  title  of  himself  and 
his  CO*  ad  venturers  to  mine;  but  held,  that  produc- 
tion of  entry  in  cost-book  was  not  sufiicient  evidence 
as  to  ownership  of  shares.  Where  Master  has  made 
report  in  favour  of  title,  and  exceptions  are  allowed, 
the  Court  will,  at  request  of  vendor,  send  it  back  to 
Master  to  enable  him  to  make  out  a  good  title, 
without  spedal  application  for  that  purpose;  and 
that,  whetner  reference  ordered  at  hearing  or  upon 
motion,  359 

See  Escheat  Act     Lease.    Principal  and  Agent 

Sale.    Ship  and  Shipping.    Specific  Performance. 

Ward  of  Court,    See  settlement 

If'i//— Testator  bequeathed  one-seventh  of  residue  of 
his  estate  to  each  of  his  seven  children,  for  his  or  her 
life;  and  declared  that  after  death  of  any  of  his 
children  capital  of  share  or  shares  of  such  child  or 
children  should  be  divided  among  bis,  her,  or  their 
children;  and,  if  any  of  his  children  should  die  with- 
out issue  living  at  his  or  her  death,  interest  and 
capital  of  such  child  should  be  divided  equally 
amongst  survivors  or  survivor  of  his  said  children 
then  living,  and  children  or  issue  of  such  of  tbem  as 
should  be  then  dead,  at  such  times  and  in  such 
manner  as  was  thereinbefore  directed  concerning 
original  shares.  A,  one  of  testator's  children,  died 
without  issue,  and  then  B,  another  child,  died  with- 
out isiue :— B.'s  accrued  share  went  over  to  other 
children  and  grandchildren  of  testator,  103 

^^  Bequest  of"  all  ray  household  goods  and  furni- 
ture, linen,  chinn,  glass,  horses,  carriages,  and  all 
my  other  personal  estate,  not  hereinafter  mentioned 
t(}  be  otherwise  bequeathed,  and  also  all  monies  in 
my  banker's  hands  or  in  my  houses,  and  also  all 
monies  which  shall  be  due  and  owin^  to  me," — 
residuary,  and  not  specific;  and  none  otenumerated 
items  specifically  given.  By  marriage  settlement 
estate  was  settled  on  husband  for  life,  remainder  to 
wife  fur  life;  estate  sold  under  a  power,  and  pur- 
chase-money lent  to  husband  on  mortgage  of  estates 
ill  M,  belonging  to  him;  by  will,  he  devised  his 
estates  in  M.  to  trustees,  on  trust,  to  pay  wife  600/. 
a -year,  until  his  son  attained  twenty-five,  and  then 
to  pay  her  200/.  a-year  for  life:  by  codicil,  he  directed 
that  interest  of  mortgage  debt  should  form  part  of 
annuities  of  600/.  and  200/. ;  and  by  another  codicil 
that,  when  wife  should  be  entitled  to  the  200/. 
a-year,  part  of  his  personal  estate,  which  he  had 
piven  to  her  by  will,  should  go  to  possessor  of  estates 
in  M.~During  life  of  wife  estates  at  M.  ought  to 
bear  mortgage  debt ;  but  after  her  death,  devisees  a 
rii/ht  to  have  debt  paid  out  of  general  personal  estate 
of  testator,  117 

— —  A  person,  on  his  marriage,  entered  into  a  cove- 
nant to  settle  all  real  and  personal  estates  which  he 
ni  ght  have  at  his  death  upon  his  wife  for  life.  No 
further  trusts  declared.  By  will  he  directed  trustees 
to  i>t»nd  possessed  of  all  his  real  and  personal  estates 
for  purposes  of  settlement.  By  codicil  he  directed 
trustecb  to  take  whole  of  his  real  and  personal  estate 
into  their  consideration;  and  his  will  was  to  divide 
to  every  child  its  due  share  and  proportion;  also 
taking  into  consideration  any  advances  made  to 
children.  He  gave  to  one  of  his  sons  option  of 
purchasing  his  dwelling-house.  By  secona  codicil 
he  directed  trustees  to  convey  another  house  to  his 
iliiughters,  they  paying  proper  consideration  for  it — 
Held,  reversing  decision  below,  not  an  intestacy  as 
to  interest  of  testator  after  his  wife's  decease,  but  all 
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his  residuary  real  and  personal  estates  were  disposed 
of  by  hu  will,  131 
— —  Where  testator  directed  all  his  real  and  personal 
estate  to  be  divided  among  his  three  sisters  or  their 
children,  as  his  mother  should  appoint,  and  the 
mother  died  without  making  any  appointment, 
three  sisters  and  their  children  entitled  to  have 
estates  divided  among  them  per  eajnlay  133 

Testator  bequeathed  to  grand-daughter  interest 

of  1,500/.  consols,  during  her  life,  and  at  her  decease 
to  descend  to  her  heirs,  male  or  female,  by  paying 
to  her  ancle  10/.  per  annum,  during  his  life,  but 
said  1,500/.  stock  to  be  by  no  means  sold  whatsoever, 
except  failure  of  issue,  and  then  to  descend  to  tes- 
tator's son  and  his  heirs  for  ever. — This  an  abiolute 
bequest  of  1,500/.  atock  to  testator's  grand-dau^- 
ter,  160 

^  Case  in  which,  upon  questions  raised  under  a 

will  and  deed  of  tailsie,  as  to  appointment  of  new 
trustees  and  investment  of  residuary  personal  estate, 
it  was  held  that  next  substitute  heir  in  posaession 
was  not  bound  by  a  decree  in  a  suit  by  heir  substi- 
tute in  possession  under  deed,  and  tenant  in  tail 
under  will,  seeking  appointment  of  new  trustees  and 
a  declaration  of  Court  as  to  investment  of  residue  of 
personal  estate,  to  which  suit  earliest  of  heirs  substi- 
tute interested  in  estate  were  not  parties,  though 
others  more  remotely  intereikted  were;  that  heirs 
substitute  under  deed  of  tailzie  were  not  substantially 
represented  in  that  suit,  and  that  a  bill  by  next  sub- 
stitute heir  in  possession  under  deed  of  tailzie, 
praying  to  be  relieved  from  decree  in  former  suit, 
was  a  proper  bill ;  that  new  trustees  had  been  irre- 
gularly appointed  in  former  suit;  and  that  personal 
estate  directed  to  be  transferred  in  1836  ouffht  to  be 
restored  and  invested  in  English  and  Scotch  estates 
in  equal  moieties,  although  much  larger  sum  had 
already  been  invested  in  Scotch  estates  than  in 
English,  185 

-^—  Testator,  after  specific  bequests,  gave  all  other 
his  estate  and  effects  to  trustees,  upon  trust,  after  his 
decease,  to  call  in  all  monies  that  might  be  due  to 
him,  and  thereout  and  out  of  any  other  part  of  his 
personal  estate  to  pay  his  debts,  &c.,  and  to  invest 
residue  in  government  stocks,  and  receive  dividends, 
&C.,  together  with  dividends,  &c.  of  such  other 
government  stocks  as  he  might  be  possessed  of  at 
time  of  his  decease;  and  to  pay  thereout  an  annuity 
of  20/.,  and  to  pay  whole  remaining  dividends,  &c. 
of  said  stocks  and  funds  as  same  should  be  received, 
to  his  wife  for  life,  with  remainders  over:  testator 
died  possessed  of  220/.  lone  annuities,  which  were 
not  required  for  payment  of  debts. — Tenant  for  life 
entitled  to  enjoy  ment  of  lone  annuities  in  specie,  194 

• Testator  gives  to  his  wite  use  of  all  his  property, 

both  real  and  personal;  and  after  her  death  his 
nephew  is  to  be  considered  as  heir  to  all  his  property 
not  otherwise  disposed  of;  but  he  directs  that  such 
property  shall  be  secured  by  his  executors,  for  benefit 
of  his  nephew's  family. — Nephew  entitled  to  life 
estate  only;  his  wife  not  entitled  to  any  interest  in 
property;  real  estate  to  be  settled  after  nephew's 
death  upon  his  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  his  daughters  as  tenants 
ill  common  in  fee;  and  personal  estate  to  be  divided, 
on  nephew's  death,  among  all  his  children  as  joint 
tenants  who  should  attain  age  of  twenty-one  or 
marry,  and  if  they  should  all  die  under  that  age  and 
unmarried  (if  daughters^  or  without  issue  (if  sons) 
then  to  nephew  absolutely,  196 

Testator  bequeathed  two  sums  of  stock,  upon 

trust,  to  pay  dividends  to  his  four  brothers  and  two 
sisters  in  equal  proportions  for  their  several  and 
respective  lives;  and  from  and  aAer  their  several 
and    respective   deceases  to  pay  same    unto  and 
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amongst  present  or  any  future  eldest  sons  or  ton  only 
for  time  being,  of  testator's  said  brother,  bom  or  to 
be  bom,  and  survivors  or  survivor  of  them,  for  their 
life  or  lives,  equally,  upon  their  atuining  twenty- 
one  ;  and  if  but  one  son  only  of  his  said  brothers 
should  be  living  at  testator's  decease,  then  whole  to 
such  only  son  during  his  life ;  and  from  and  after 
decease  of  such  eldest  sons  or  son,  for  time^  being, 
and  survivors  or  survivor  of  them,  as  case  might  be, 
upon  further  trust  to  pay  dividends  amongst  lawful 
eldest  male  issue,  for  time  being,  of  their  and  each 
and  every  of  their  bodies  or  body  ad  infinitum,  for 
ever,  without  disposing  of  any  of  said  capital  sums 
of  stock.    The  four  eldest  sons,  the  four  brothers, 
living  at  testator's  death,  took  absolute  veated  inter- 
ests in  stock,  as  tenants  in  common  in  remainder 
expectant  upon  decease  of  testator's  said  brothers 
and  sisters,  217 
Will  (continued)— Where  testator  directed  that  all  his 
property  should  be  at  wife's  disposal,  for  herself  and 
her  children,  wife  either  a  trustee  with  large  discre- 
tion as  to  application  of  fund,  or  had  a  power  in 
favour  of  children,  subject  to  life  estate  in  herself. 
Also,  (reversing  the  decision  below,)  children  were 
not  entitled  to  a  present  interest  in  possession.  Wife 
by  deed  directed  income  of  testator  s  property  to  be 
paid  to  herself  for  life,  with  certain  trusts  in  remainder 
for  benefit  of  children  :  By  decree  made  in  supple- 
ntental  suit,  children  were  declared  entitled  to  be- 
nefits  of  deed,  and  decree  was  not  appealed  from. — 
Lord  Chancellor  refused  any  declaration  as  to  rights 
of  parties  under  will,  independently  of  deed  and 
decision  in  supplemental  suit;  their  interests  being 
in  great  measure  decided  by  that  suit,  230 
— —  A,  as  surety  for  sons  B.  and  C,  mortgaged  real 
estate  to  M,  to  secure  payment  of  2,500/.  due  from 
B.  and  C :  B.  and  C.  gave  A.  a  bond  to  indemnify 
him  in  respect  of  mortgage:  A.  by  will  devised  the 
mortgaged  estate  to  B,  and  gave  residue  of  his 
estate  to  trustees,  on  trust  to  pav  funeral  and  tea- 
tamentarv  expenses  and  all  his  debts,  and  in  par- 
ticular all  sums  which  might  be  charged   upon 
property  devised  to  B.— Held,  that  the  2^Q0L  was 
a  gift  by  testator  to  his  sons,  269 

• Testator  devised  and  bequeathed  residue  of  his 

estate  to  trastees,  upon  trust  to  apply  the  income 
for  maintenance  and  education  of  his  niece  until  she 
attain  twenty-one  or  married,  and  then  to  settle  the 
whole  or  any  part  for  benefit  of  niece  and  her  chil- 
dren ;  and  m  default  of  children  of  niece,  then  in 
trust  for  her  mother  absolutely ;  and  in  trust,  as  to 
such  parts  as  should  not  be  settled,  for  niece  abso- 
lutely ;  after  death  of  niece  unmarried,  mother  ob- 
tained conveyance  from  tmstees  to  herself  absolutely. 
Upon  bill  filed  by  heir-at-law  of  niece,  held,  that 
trustees  were  not  authorized,  after  deatii  of  niece, 
to  exercise  power  of  settling,  so  as  to  give  property 
to  mother;  out  that  heir-at-law  of  niece  was  entitled 
to  it,  270 
<— -  A,  by  his  will,  reciting  that  he  was  seised  of 
an  inalienable  estate  tail,  settled  by  act  of  parlia- 
ment,   and    also    of   divers    purchased    estates, 
which  it  was  his  intention  to  ^ve  to  his  eldest  son 
to  descend  with  the  title,  devised  all  his  purchased 
estates  to  trustees,  to  use  of  eldest  son  for  life,  with 
remainder  to  use  of  such  person  or  persons  as  mi^ht 
be  next  entitled  upon  such  son's  decease  to  family 
settled  estates,  in  such  order  and  course  successively, 
and  for  such  estates,  and  subject  to  such  powers,  &c 
as  were  expressed  in  the  act  settling  the  family 
estates:  testator  then  bequeathed  to  sud  son  all 
his  gold  and  silver  plate,  pictures,  &c.,  to  be  held 
as  heir-looms,  and  mrected  executors  to  make  an 
inventory  of  the  same:  bv  codicil  testator  declared, 
that  in  addition  to  articles  and  things  by  his  will 


made  hdr-looms,  certain  other  apedfied  chattels 
should  be  considered  and  taken  to  be  hdr-looms, 
and  thereby  gave  and  bequeathed  them  to  his  exe- 
cutors as  heir-looms  in  his  family,  and  directed  his 
executors  to  make  an  inventory  of  the  same. — This 
a  direct  bequest  of  the  speafied  chattels,  which 
vested  absolutely  in  the  first  taker,  ^i9 
—  TesUtrix  by  will  gave  real  estate  to  trustees  in 
trast  to  sdl,  and  to  stand  possessed  of  proceeds  as  a 
fund  of  personal  and  not  real  estate,  and  declared 
that  sucn  proceeds,  or  any  part  thereof  should  not 
in  any  event  lapse  for  benefit  of  her  heir-at-law. 
After  giving  several  legades  out  of  such  proceeds, 
testatrix  dedared  that  trustees  should  pay  and 
apply  residue  to  such  persons  and  for  auch  usee  as 
she  should  by  any  codicil  direct:  Testatrix  died 
without  making  any  codiciL — Held,  in  administra- 
tion suit  by  next-of-kin,  that  there  waa  no  gift  by 
implication  in  flavour  of  next-of-kin ;  and  hdr-at- 
law  entitled  to  surplus  proceeda  as  undisposed  of  by 
wUl,  361 

—^  After- acouired  property  not  pass  under  devise 
of  testator  of^residue  or  estates  **  whereof  I  am  now 
seised"  to  trustees  upon  certain  trusts,  and  who 
afterwards  devised  *'ail  such  trust  estates,  frediold, 
copyhold  and  leasehold,  as  are  now  vested  in  me, 
or  as  to  the  leasehold  premises  aa  shall  be  vetted 
in  me  at  the  time  of  my  death,'*  423 

Testator,  by  will,  gave  all  his  estate  to  his  wife 

for  her  life ;  and,  after  her  death,  as  to  2,000iL  part 
thereof  to  be  disposed  of  by  her  will,  aa  she  should 
think  proper;  but  recommended  her  to  dispose 
of  one  half  to  her  relations,  and  other  half  to  sudi 
of  his  relations  as  she  should  think  proper.— Word 
**  recommend"  not  create  binding  trust,  and  wife 
had  power  of  disposing  of  fund  in  any  way  she 
pleased,  438 

Testator  ^ve  a  tand  to   A.  absolutely,  but 

directed  that  interest  only  should  be  paid  to  her  for 
her  separate  use  for  life,  and  that  after  her  death 
property  should  go  to  her  children,  and  in  event  of 
tier  not  intermarrying,  nor  having  children,  pro- 
perty to  be  at  her  disposal  by  willor  otherwise. — 
A.  bdnff  a  widow,  sixty- four  ]^earsofage,  and  never 
having  had  any  children,  entitled  to  transfer  of  the 
fiind,  448 

Testator  gave  all  his  personal  estate  to  trustees, 

upon  trust,  to  pay  annuity  to  his  wife  for  hfe,  and 
remainder  of  interest  equally  between  his  nephews 
and  nieces  and  his  sister  c.  W,  in  equal  snares ; 
but  that  share  of  interest  should  be  paid  to  B.  W. 
during  her  life,  and,  after  her  decease,  to  go  to  her 
children ;  and  directed  that  after  death  of  wife  and 
sister,  prindpal  monies  should  be  divided  between 
nephews  and  nieces  equallv.  At  death  of  testator 
E.  ifV.  was  living ;  but  no  other  sister  and  no  brother. 
E.  W.  had  three  children,  and  there  were  five  other 
nephews  and  nieces :— All  the  nephews  and  nieces 
equally  entitled  to  property,  with  qualification  that 
shares  of  children  of  E.  W,  during  her  life,  belonged 
to  her,  453 

Testator  bequeathed  to  trustees  8002.  ikpon  trust 

to  invest,  and  pay  income  eauaUy  among  his  four 
daughters.  A,  B,  C,  and  D,  for  thdr  lives  to  thdr 
separate  use ;  and  in  case  of  decease  of  any  or  dther 
orthem  leaving  issue  of  her  or  thdr  body  or  bodies, 
then  he  bequeathed  one-fourth  of  sudpnndpalsuin 
to  be  equally  divided  amongst  such  issue,  and,  if 
but  one,  to  such  one  only;  and  in  de&ult  of  issue, 
then  share  of  her  or  them  so  dying  unto  survivors 
of  them  equally,  and,  if  but  one,  to  such  one  only. 
By  subseouent  clause,  testator  directed  that  in  case 
any  or  eitner  of  his  children,  to  whom  or  to  whose 
benefit  any  l^^acy  or  bequest  was  given  by  his  will 
should  die,  before  such  legacy  or  bequest  should 
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have  become  Tested  in  her  or  them,  leaving  lawfUl 
iMue,  then  such  legacy  or  bequest  should  descend 
to  and  become  property  of  such  Issue.  A.  died 
before  testator,  but  aher  date  of  will,  leaving 
issue,  and  B.  survived  testator  and  died  without 
issue : — Bv  effect  of  subsequent  clause  in  will,  issue 
of  A.  entitled  to  participate  with  C.  and  D,  sur- 
viving diil^«n,  in  one-fourth  share  given  over  in 
event  of  death  of  B.  without  issue,  457 

-~—  containing  residuary  bequest  of  personal  estate, 
and  devise  of  manors,  lordships,  uuids,  &c.  con- 
strued not  to  pass  leaseholds  for  years,  but  that  they 
l)elonged  to  next-of-kin  as  part  of  personal  estate. 
Devise  not  affected  by  Will  Act,  7  WilL  4.  &  1  Vict 
c.  26,  459 

-^—  Testator  gave  residuary  estate  to  son  for  life, 
remainder  to  his  children,  and  on  decease  of  son, 
if  he  should  die  without  issue,  one-fourth  to  be  paid 
to  his  nephew,  if  then  living,  and  if  not,  to  his  1^1 
representative  or  representatives.  Nephew  havmg 
died  before  tenant  tor  life,  who  died  without  issue, 
—next-of-kin  of  nephew  entitled  to  his  share  of 
esute,  488 

See  Charity.    Legacy.    Power.    Settlement 

ffitness—Vipon  argument  of  demurrer  to  interroga- 
tories, or  upon  analogous  motion  for  re- examination, 
general  rule  is  that  witness  is  the  only  partjr  to  be 
served  with  notice;  but,  tmhle,  special  circum- 
stances, or  suspicion  of  collusion,  may  require  other 
parties  to  be  served.  No  answer  to  interrogatory 
calling  upon  witness  for  production  of  document, 
that  document  relates  to  private  matter  between 
himself  and  another  person,  or  is  immaterial  to 
question  in  cause.  In  case  of  suhpcena  dttett  tecum 
served  upon  witnen,  it  Is  not  necessary,  for  produc- 
tion of  a  document,  to  have  an  interrogatory  directed 
to  witnns  for  that  purpose.  Witness,  when  before 
Commissioner,  cannot  refuse  to  produce  document 
on  ground  of  irregularity  of  subpcena,  1 7 

—  In  suit  a^nst  guaraians  of  parish  to  establish 
defidcations  m  accounts,  party  who  was  one  of  guar- 
dians at  commencement  of  suit  a  good  witness  under 
3  &  4  Vict  c.  26,  53 

— —  Principles  on  which  Court  acts  in  allowing  par- 


ties to  cause'  to  be  examined  as  witnesses  on  their 
own  behalf  upon  trial  of  an  issue.  Bill  to  set  aside 
securities  given  to  banking  firm,  as  having  been  ob- 
tained by  fraud  and  concealment :  The  transaction 
was  between  plaintiff  and  a  partner  in  firm,  since 
dead. — Issues  directed  to  tir  question  of  fraud  or 
concealment ;  but  order  of  Court  below,  that  plain- 
tiff and  defendants  might  be  examined  as  witnesses, 
reversed ;  such  order  appearing  necessarily  to  give 
plaintiff  an  advantage.  The  partner  who  nad 
manajged  transaction  nad  ceased  to  be  member  of 
banking  firm,  and  had  since  become  bankrupt,  and 
had  been  made  defendant  as  executor  of  another 
partner. — His  answer  not  admissible  as  evidence 
against  other  defendants,  continuing  partners,  226 

-~—  Affidavit  In  support  <^  motion  for  commission  to 
examine  witnesses  abroad  need  not  ordinarilv  state 
names  of  witnesses,  or  verify  matters  as  to  which  it 
is  intended  to  examine  them.  Affidavit  may  be 
made  by  solicitor's  clerk  according  to  circumstances, 
256 

—  Where  under  a  commission  witness  served  with 
ntbpoena  dueu  tecum  to  produce  particular  docu- 
ment, and  subpoena  invalid,  but  witness,  without  ob- 
jecting to  it  on  that  pound,  refused  to  produce  the 
document  because  it  related  to  a  private  matter 
between  himself  and  a  stranger,  and  commissioner 
did  not  return  refusal  to  produce  as  demurrer  to 
interrogatories,  nor  any  statement  that  party  reftised 
to  answer,  and  examining  party  alloweo  publication 
to  pass  by  consent,  in  ignorance  of  refusal :— An 
order  obtained  upon  motion — (see  the  case,  ante^ 
p.  17),  by  exanuning  partv  for  new  commission, 
witness  to  attend  thereat  and  produce  document  and 
be  examined  at  his  own  expense,  and  to  pay  costs  o( 
new  commission  and  its  execution,  was,  upon  ap- 
peal, discharged,  337 

Commissioner  for  examination  of  witnesses  In 

cause  to  sign  Interrogatories  as  well  as  depositions, 
373 

Word*  -^ "  Legal    personal    representatives/*    (see 
Legacy,  Will,)  167,488 

♦*  Survivor,"  (see  Legacy,)  416 

"  Recommend,"  438 


BANKRUPTCY. 


jfct  of  Bankruptetf — Declaration  of  insolvencv  under 
7  &  8  Vict  c.  96.  (see  Administration),  19  ' 

jldjudicalimt.    See  Administration. 

Atiminhtration — A,  a  trader,  in  November  1847,  by 
deed,  assigned  all  his  effects  to  trustees  for  benefit 
of  creditors.  In  January  1848,  A.  filed  declaration 
of  insolvency  under  7  &  8  Vict  c.  96,  and  fiat  issued, 
but  was  not  prosecuted  by  A.  In  February,  on  ap- 
plication of  B,  (creditor  of  A,  whose  debt  would  have 
been  sufficient  for  petitioning  creditor's  debt,  and 
was  prior  in  date  to  deed  of  November),  Com- 
missioner made  adjudication  and  assignees  were 
appointed.— Money  realized  by  trustees  under  deed 
belonged  to  the  fiat,  19 

Annuiiy.    See  Commissioners. 

Annnldng  Fiat,    See  Fiat 

Bankrupt* s  Property,  See  Legacy.  Mortgage  and 
Lien. 

CommiMsioners — Petition  to  Vice  Chancellor  by  assig- 
nee of  insolvent  debtor,  formerly  a  Commissioner  of 
Bankrupts,  and  entitled  to  an  annuity,  as  compen- 
sation^ under  5  &  6  Vict  c  122.  s.  58,  praying  for 
direction  to  Accountant  General  in  Bankruptcy  to 
pay  annuity  to  assignee,  dismissedi  11 


Covenant.    See  Mortgage  and  Lien. 

Deed  of  Composition,    See  Administration. 

Extinguishment  of  Debt.    See  Proo£ 

Fiat — Three  persons  carried  on  business  at  L.  in  Car- 
marthenshire, two  residing  there  and  managing 
business,  and  third,  a  dormant  partner,  residing  in 
London:  all  partnership  property  was  at  L:  fiat 
sued  out  by  son  of  dormant  partner  against  firm, 
was  transmitted  to  Court  of  Bankruptcy  in  London. 
— On  petition  of  some  creditors  of  bankrupt  firm, 
fiat  removed  to  Bristol,  7 

•>—  annulled  upon  payment  of  costs  and  undertaking 
to  issue  new  fiat,  where  fiat  issued  against  person  on 
his  own  application,  and  he  had  before  bankruptcy 
executed  oieeds  which  were  proposed  to  be  impeacli^ 
ed  in  the  bankruptcy,  21 

See  Administration. 

Firtnres,    See  Mortgage  and  Lien. 

Fraud.    See  Mortgage  and  Lien. 

Guarantie,    See  Proof. 

Insolvent  Debtor.    See  Commissioners. 

Legacy — Testator  devised  rents  of  real  estate,  and 
bequeathed  interest  of  a  legacy  to  B.  for  life,  with 
remainders  over.    At  date  of  will,  and  at  time  of 
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testator's  death  penonal  estate,  out  of  which  legacy 
was  to  come,  was  in  hands  of  B,  who  became  banlc- 
rupt.  Legacy  proved  in  bankruptcy,  and  a  dividend 

Said  in  respect  of  it  was  invested  in  stock. — Divi- 
ends  of  this  stock  ought  to  accumulate  during  life 
of  bankrupt  towards  making  good  the  legacy  in 
favour  of  persona  entitled  in  remainder,  but  rents 
of  real  estate  not  liable  to  sudi  equity,  and  belonged 
to  assignees,  22 

Lien.    See  Mortgage  and  Lien. 

Marthaliing — Mortgaged  goods  in  possession  of  mort- 
gagor were,  with  other  goods  belonging  to  him, 
distrained  by  his  landlord:  mortgagee  directed 
bailiff  to  hold  goods  included  in  mortgage  as  his 
bailiff:  part  of  goods  distrained  were  sold,  and 
satisfied  landlord's  claim ;  and  after  sale  mortgagor 
became  bankrupt — Mortgagee  entitled  as  against 
assignees  to  benefit  of  doctrine  of  marshalling,  so  as 
to  throw  landlord's  debt  exclusively  on  property  not 
subject  to  mortgage,  5 

Morlf(age  and  Lien — A,  having  twenty  tons  of  oil  in 
railway  company's  warehouse,  and  being  indebted 
to  B,  on  3ra  of'^June  gave  B.  authority  to  sell  oil, 
and  place  produce  to  A.'8  account :  on  5th  of  June 
(Saturday)  A.  gave  B.  an  order  on  compan]^  to 
deliver  oil,  which,  however,  on  Monday  morning, 
was  removed  to  A.'s  manufactory:  on  11th  of  June 
A.  became  bankrupt — B.  had  a  lien  on  the  oil,  9 

-— —  A  person,  on  his  marriage,  covenanted  to  lay  out 
1,000/.  at  least  in  purchase  of  real  estate,  and  to 
settle  it  on  certain  trusts  declared  by  marriage  set- 
tlement :  marriage  took  place  in  1813;  and  in  1818, 
a  house  was  purchased  by  him  for  1,650/.,  and  con- 
veyed to  him  in  fee;  and  in  1847,  he  mortgaged  the 
house  in  fee.—  Purchase  made  with  view  to  perform- 
ance of  covenant,  and  persons  claiming  under  set- 
tlement were,  subject  to  mortgage,  entitled  to  the 
house,  12 

• A,  bj  memorandum  in  writing,  stated  he  had 

placed  m  possession  of  B.  seven  leases  of  seven 
pieces  of  ground,  messuages,  and  premises,  and  un- 
dertook to  execute  proper  mortgages  of  same  to  B, 
to  secure  money  advanced  by  B.  to  A.  A.  became 
bankrupt — Upon  usual  equtable  mortgagee's  pe- 
tition, B.  held  entitled  to  *'  tenant's  fixtures"  in 
houses  agreed  to  be  mortgaged,  16 

Where  deed  deposited  with  A,  as  security  for  a 

debt,  and  was  subsequently  obtained  by  false  pre- 
tence and  deposited  with  B.  for  money  advanced, — 
A's  equity  prior  to  that  of  C,  19 

Semble — An  accountant  has,  as  against  assignees, 

a  lien  on  books  intrusted  to  him  for  examination 
and  arrangement  by  bankrupt  before  bankruptcy,  21 

Partners,     See  Fiat 

Proof— Xf  in  May  in  1847,  in  consideration  of  \l,  per 
cent  guaranteed  to  B.  payment  of  a  bill,  payaole 
eight  months  after  18tn  of  May,  drawn  by  B.  on, 
and  accepted  by,  a  firm  which  became  bankrupt  in 
October :  A.  also  became  bankrupt  in  October,  and 
had  not  obtained  his  certificate,  and  no  dividend 


had  been  declared.— Proof  by  B.  against  estate  of 

A.  in  respect  of  guarantee  allowed,  S 

Testator  gave  all  his  property  to  hu  wife  for  life, 

and  after  her  decease  to  nis  children;  and  declared 
that  it  should  be  lawful  for  his  wife  to  retain  in  her 
hands,  and  to  use  and  employ  any  sum,  not  exceed- 
ing 6,000/.  in  canyin^  on  his  trade :  testator  died 
in  June  1832,  atid  nis  will  was  proved  by  his  wife 
and  son  :  in  August  1832  testator's  widow  and  son 
began  to  carry  on  testator's  business  in  partnership 
together,  and  continued  to  carrr  it  on  until  their 
bankruptcy:  all  monies  received  in  respect  of  tes- 
tator's estate,  and  in  respect  of  the  business  carried 
on  from  testator's  death,  until  bankruptcr,  were 
paid  in  to  the  hank  to  Joint  account  of  widow  and 
son ;  and  all  monies  paid  in  respect  of  the  business 
were  paid  out  of  this  mixed  fund :  the  net  monies 
received  in  respect  of  testator's  estate  exceeded 
6,000/. — Legatees,  under  testator's  will,  had  right  of 
proof  only  for  such  part  of  testator's  assets  employed 
m  business  as  exceeded  6,000/.,  10 

An  allottee  of  shares  in  a  railway  company 

which  had  become  bankrupt,  who  had  paid  his  de- 
posit but  never  signed  parliamentary  contract  or 
subscribers'  agreement, — Held,  to  Have  no  right 
of  proof  in  bankruptcy  for  deposit,  13 

A.  being  indebted  to  B.  in  20,000/.,  interview 

between  B.  and  C,  a  son  of  A,  in  respect  of  debt 
Bond  subsequently  executed  by  A.  and  C,  whereby- 
they  became  jointly  and  severally  bound  to  pay  to 

B.  10,000/.,  by  instalments  of  1,000/.  a-year,  with 
interest  on  such  instalments  as  should  be  in  arrear. 
Terms  of  agreement,  under  which  bond  was  exe- 
cuted, not  in  writing ;  but  B.  stated  agreement  to 
be  that  old  debt  should  not  be  cancelled  until  bond 
was  satisfied;  and  C.  stated  that  agreement  was 
that  old  debt  should  be  cancelled  on  execution  of 
bond.  A.  became  bankrupt — Proof  for  old  debt, 
tendered  by  B,  rejected  on  groond  that  old  deht 
extinguished  by  bond,  17 

Protection — A  person,  in  pursuance  of  1  &  2  Vict 
c.  1  to.  s.  8,  gave  a  bond  with  two  sureties :  an  action 
was  brought  on  bond,  and  judgment  recovered 
on  30th  of  November :  on  3rd  of  December  fiat 
issued  against  obligor,  who  was  adjudged  bankrupt : 
on  Gth  of  December  he  surrencJered  to  fiat,  sind 
obtained  protection  under  5  &  6  Vict  c.  122.  s.  23 : 
afterwards,  on  same  day,  he  surrendered  himself  in 
discharge  of  bond,  and  was  committed  to  prison. 
Applications  for  his  discharge,  to  a  Judge  and  also 
to  Court  of  Bankruptcy,  refused,  3 

Aii/tMiy— Right  of  allottee  to  prove  in  bankruptcy  of 

company  (see  Proof),  13 
Reputed  Ownership.    See  Mortgage  and  Lien. 

Slatute—l  &  2  Vict  c.  110.  s.  8,     3 

5  &  6  Vict  c.  122.  8.  23,    3 

5  &  6  Vict  c  122.  s.  58,     1 1 

7  fif  8  Vict  c.  96.  s.  41,     19 

Trust,    See  Proof. 


Erratum. — Bankruptcy,  page  5,  in  the  last  line  but  four  of  the  head  note,  for  "  mortgagor"  read  tnorigagee. 
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